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NEW  CASES 

,  19  THB 

COURT  OF  COMMON   PLEAS, 
OTHER  COU^Tg^. 


IN  THE 

Second  Year  of  the  Reign  of  Victoria. — 1838. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TllTDALy  C.  J.  yy  BOSAIVQUET,  J. 

VAVGHAir,  l^/j/y/   .    jg     ^  COLTMAN,  J. 


HINCHLEFFE  «.  The  Earl  of  KINNOUL.— p.  !.• 

In  1728  land  was  let  on  a  bailding  leate,  which  expired  at  Lady^av,  1824.  In  1819,  plaintifT, 
by  Tiitae  of  a  demise  from  an  under-lessee  which  expired  m  1820,  was  in  possession  of  a 
boose  erected  on  part  of  this  land,  and,  under  that  demise,  exercised,  as  all  his  predecessors 
had  done,  for  more  than  thirty  years,  a  right  of  way  over  a  passage  on  one  side  of  his  house, 
IS  necessary  for  the  use  and  enjoyment  thereof;  particularly  for  repairing  the  eastern  side : 
the  under-lessee's  interest  expired  in  1822 :  defendant  was  in  posseraion  of  the  soil  of  the 
pMsage  by  Ttrtoe  of  an  assignment,  in  1791,  of  the  lease  of  1728:  in  1819,  the  party  pos- 
sesaed  of  tne  reversion  expectant  on  the  lease  of  1728,  demised  to  plaintiff  the  house  of  which 
be  was  in  possession,  as  above,  for  fiAy-seven  years  and  a  half,  to  hold  from  Lady^ay,  1824, 
together  with  all  the  appurtenances  to  the  same  bebnging,  subject  to  a  covenant  for  repairs. 
In  1822,  the  reversioner  demiaod  the  soil  of  the  passage  to  defendant  for  sixty-one  years,  to 
bold  from  Lady-day,  1824 :  Hdd^  that  under  the  demise  of  1819,  plaintiff  was  entitled  to  a 
right  of  way  over  defendant's  passage. 

The  plaintiff  declared  that  he  was  possessed  of  a  house  in  the  parish 
of  St.  George,  Hanover  Square,  in  the  county  of  Middlesex,  abutting  on 
the  north  on  Green  street,  and  on  the  east  on  a  passage  leading  irom 
Green  street  to  I.#ee's  Mews :  that  there  was  a  coal  shoot,  coal-hole,  or 
opening  in  the  passage,  communicating  with  a  coal-cellar,  parcel  of  the 
plaintiff's  house;  and  that  the  coal-shoot,  coal-hole,  or  opening  was 
necessary  for  the  convenient  and  beneficial  use  and  occupation  of  the 
house :  that  a  pipe,  /or  the  conveying  water  necessary  for  the  convenient 

*  The  publication  of  this  and  the  two  Mowing  oases  has  been  unavoidably  postponed  till 
the  present  term 
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12  HiNCHLiFFE  i\  Earl  of  Kinnoul.   M.  T.  1838.  £2 

and  beneficial  use  and  occupation  of  the  house,  was  placed  through  and 
under  the  passage :  and  that  another  pipe,  for  conveying  water  and  soiJ 
from  a  watercloset  in  the  house,  was  placpd  in  and  down  the  eastcrci 
wall  of  the  house,  which  abutted  upon  the^^aid  passage:  that  the  plaintifli 
had  a  right  for  himself  and  his  servants  fcipass  and  repass,  on  foot,  along 
the  passage,  for  the  purposes  of  using-the  coal-shoot,  coal-hole,  or  open- 
ing; of  usine  and  filling  the  coa^-C^Jhlr;  and  of  cleansing,  amending, 
nltering,  and  repairing  the  pipe4*?nri*  side  of  the  house  abutting  on  the 
f)assage,  at  all  such  seasonAMe,  "convenient,  and  necessary  times  as 
should,  during  his  possessi(j'tV*of-*the  house,  become  necessary  for  any  or 
eiiher  of  such  purposed  f*iha't  while  he  was  so  possessed,  it  became 
necessary  for  him,  "i^nd  liiS*  servants,  and  workmen,  to  pass  and  repass 
through  the  passage, 'ibr  the  purposes  aforesaid;  but  that  the  defendant 
])rc vented  hin^  C^otitJlaving  access,  by  closing  the  entrance  of  the  passage. 

In  a  scconyr%jJ^Qnt,  the  plaintiff  claimed  a  right  or  easement  to  pass  and 
repass  aloii»,  ifie  passage,  with  coals  and  such  other  things,  at  seasonable 
times,  f{>xH\e  beneficial  use  and  occupation  of  the  coal-cellar;  and 

Itv^  tiiYd,  a  right  of  way  for  himself  and  his  servants,  to  pass  and 
repass'tilong  the  passage,  at  their  will  and  pleasure,  at  all  times  of  the 
year,  as  to  the  messuage  necessarily  belonging  and  appertaining,  and  as 
necessary  for  the  full  and  convenient  use,  enjoyment,  and  occupation  of 
the  same,  with  the  appurtenances. 

In  the  third,  seventh,  and  ninth  pleas  the  defendant  traversed  the  righta 
as  claimed  in  the  three  counts  of  tlie  declaration ;  and  upon  those  tra- 
verses the  plaintifl^  joined  issue. 

Upon  these  three  issues  it  was  found,  by  a  special  verdict,  that  the 
plaintifl'for  many  years  before,  and  on  the  said  several  days  and  times, 
when,  &c.,  in  the  declaration  mentioned,  was  possessed  of,  and  occupied 
the  messuage  in  Green  street,  in  the  declaration  mentioned,  under  a  lease 
liereinafter  mentioned :  which  messuage  abutted  on  the  north  on  Green 
street,  and  on  the  east  on  the  passage  in  the  declaration  mentioned,  lead 
ing  from  Green  street  to  premises  in- the  occupation  of  the  defendant, 
which — at  the  time  of  granting  a  certain  lease,  hereinafter  mentioned, 
by  Robert,  then  earl  Grosvenor,  to  Elizabeth  Hinchliffe,  since  deceased, 
and  the  plaintifl^,  bearing  date  the  20th  of  July,  1819 — extended  from 
Green  street  to  Lee's  Mews,  as  in  the  lease  described  :  that  during  all 
the  time  of  the  plaintiff's  possession  as  aforesaid,  and  for  many  years 
antecedent  thereto,  there  was  a  coal-shoot  or  coal-hole,  covered  with  a 
moveable  iron  plate,  in  the  said  passage  near  to  the  eastern  side  of  the 
said  messuage  of  the  plaintiff,  and  which  said  coal-shoot  or  coal-hole 
passed  in  an  oblique  direction  into  a  coal-cellar  belonging  to  the  said 
messuage,  and  forming  part  thereof:  that  during  all  the  time  of  the 
plaintiti*'s  possession  as  aforesaid,  and  for  many  years  antecedent  thereto, 
there  was  a  pipe  for  carrying  water  necessary  for  the  convenient  and 
l)cneficial  use  and  occupation  of  the  said  messuage,  and  which  was  the 
sole  pipe  for  the  supply  of  water  to  the  said  premises,  situate  in  :he  soil 
under  the  said  passage  ;  and  also  another  pipe  for  conveying  water  and 
soil  from  a  water-closet,  part  and  parcel  of  the  said  messuage,  for  the 
necessary  occupation  of  the  same  ;  which  last-mentioned  pijH),  and  also 
part  of  tlie  first-mentioned  pipe,  passed  outside  the  eastern  wall  of  the 
said  messuage  so  abutting  on  the  said  passage  as  aforesaid  :  and  that  the 
«:oal-shoot  in  the  declaration  mentioned  was,  during  all  the  time  afore- 
said, necessary  for  the  convenient  use  and  occupation  of  the  said  mes- 
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soage  and  premises,  with  tlie  appurtenances :  that  the  said  coal-shoot 
couJd  not  be  used  without  passing  or  repassing  along  the  said  passage : 
that  the  necessary  repairs  to  the  said  pipes,  and  side  or  wall  of  the  mes- 
sage abutting  upon  the  said  passage,  could  not  be  done  without  passing 
and  repassing  along  the  said  passage :  that,  at  the  said  several  limes, 
wlten,  &c.,  the  plaintiff  had  occasion  to  use  the  coal-shoot,  and  to  repair 
the  pipes  and  side  or  wall ;  and  that  the  defendant  hindered  and  obstructed 
the  piaintiti*  at  the  said  several  times,  when,  &o.,  from  passing  and 
repassing  along  the  said  passage  for  the  purpose  of  using  the  coal-shoot, 
aiii  for  the  purpose  of  repairing  the  said  pipes  and  side  or  wall : 

That,  by  indenture  of  lease  of  2d  October,  1728,  Robert  Myddleton, 
as  committee  of  Dame  Mary  Grosvenor,  widow,  a  lunatic,  demised  to 
ThcHTias  Barlow  and  Robert  Andrews,  part  of  a  field,  called  Upper  Hill  * 
Field,  in  the  parish  of  St.  George,  Hanover  Square,  fronting  towards  the 
east  one  hundred  and  twenty  feet  on  Audley  street ;  towards  the  north 
lt)ur  hundred  and  forty  feet  on  an  intended  street  to  be  called  Green 
street ;  and  toward  the  west  two  hundred  and  ten  feet  on  another  new 
street  to  be  called  Hyde  Park  street ;  and  abutting  on  the  south  partly  on 
Ujildings  leased  to  John  Brown,  and  partly  on  an  intended  stable-yard  or 
mews ;  together  with  all  ways,  passages,  lights,  easements,  &c. ;  (which 
I'orcel  of  ground  was  part  of  a  large  piece  of  ground  agreed  to  be  let  to 
barlow  and  Andrews  by  the  said  Sir  R.  Myddleton;)  to  hold  the  said 
piece  of  ground  and  premises,  from  Lady-day  1727,  unto  the  full  end 
and  term  of  ninety-seven  years  thence  next  ensuing,  at  a  yearly  rent 
of  45. : 

That,  by  indenture  of  lease  of  22d  July,  1729,  Barlow  and  Andrews 
demised  to  Gray  and  Brown  a  part  of  Upper  Hill  Field,  fronting  towards 
the  south  sixty-five  feet  on  the  said  intended  stable  yard  or  mews ;  to- 
wards the  east  seventy-five  feet  on  land  in  the  occupation  of  Roger 
Morris ;  then  towards  the  north  fifty  feet  on  land  in  llie  occupation  of 
James  Richards ;  then  towards  the  east  seventy-five  feet  on  the  same 
land ;  then  towards  the  north  five  feet  on  Green  street ;  then  towards 
the  west  seventy-five  feet  on  land  in  the  occupation  of  Robert  Umpleby ; 
then  towards  the  north  ten  feet  on  the  same  land ;  and  then  towards  the 
west  seventy-five  feet  on  land  in  the  occupation  of  Richard  Oakman : 
vith  free  ingress,  egress,  and  regress ;  along  with  other  tenants,  over  the 
intended  stable-yard  or  mews :  to  hold  from  Lady-day  then  last  past  for 
ninety-three  years  thence  next  ensuing ;  at  the  rent  of  1 0/.  per  annum  : 

That  the  part  of  the  last-mentioned  premises,  described  as  fronting 
five  feet  on  Green  street,  and  seventy-five  feet  east  and  west  on  land  in 
the  occupation  of  Richards  and  Umpleby  respectively,  was  the  soil  of 
the  way  or  passage  in  the  declaration  mentioned ;  and*  that  the  premises 
in  the  occupation  of  Umpleby  were  the  premis^is  of  the  plaintiff'  in  the 
declaration  mentioned : 

That,  by  indenture  of  lease  of  I7th  July,  1730,  Barlow  and  Andrews 
demised  to  Robert  Umpleby,  part  of  Upper  Hill  Field,  fronting  towards 
the  west  seventy-five  feet  on  land  let  by  Barlow  and  Andrews  to  Thomas 
Parker,  carpenter ;  towards  the  north  fifty  feet  on  Green  street ;  towards 
the  east  seventy-five  feet  on  land  in  the  occupation  of  Gray  and  Brown 
(being  the  way  or  passage  before  described) ;  and  towards  the  south 
partly  on  land  in  the  occupation  of  Gray  and  Brown,  and  partly  on  land 
in  the  occupation  of  Oakman:  to  hold  from  Lady-day  then  last  past  for 
ninetv-two  years,  at  a  rent  of  10/.  per  annum : 
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That  Umpleby's  interest  became  vested,  by  assignment,  in  Thomas 
Grace:  that,  by  indenture  of  lease  of  5i7th  February,  1764,  Grace  demised 
the  premises,  together  with  a  messuage  then  built  thereon,  and  all  vaults, 
cellars,  ways,  paths,  passages,  and  appurtenances,  to  Samuel  Adams,  to 
hold  from  Michaelmas  1761,  for  sixty  years  and  a  half  next  ensuing, 
wanting  seven  days,  at  a  rent  of  10/.  per  annum :  that  Adams's  interest 
vested  in  Mary  Forrester,  widow ;  and  that,  by  indenture  of  29th  June, 
179J),  the  executors  of  Mary  Forrester  demised  the  messuage  and  prem- 
ises, with  the  yard  or  garden  and  appurtenances  thereunto  belonging,  or 
usually  occupied  or  enjoyed  therewith,  as  the  same  were  in  the  occupa- 
tion  of  Mrs.  Forrester,  to  Elizabeth  Hinchliffe,  the  mother  of  the  plaintifTy 
to  hold  from  Midsummer-day  then  last  past,  for  twenty-one  years : 

That  before  and  on  the  20th  of  July,  1819,  the  reversion  in  fee  of  the 

Premises  demised  by  the  indenture  of  2d  October,  1728,  was  vested  in 
Lobert  Earl  Grosvenor : 

That,  by  indenture  of  the  20th  of  July,  1819,  the  said  earl,  in  conside- 
ration of  1867/.  16^.,  demised  to  Elizabeth  Hinchliffe,  and  the  plaintiff, 
the  piece  of  ground,  and  the  messuage  thereon,  fronting  towards  the 
north  twenty-seven  feet  on  Green  street ;  and  towards  the  east  seventy- 
five  feet  on  the  way  or  passage  in  the  declaration  mentioned,  leading 
from  Green  street  into  Lee's  Mews  :  together  with  all  the  appurtenances 
to  the  said  piece  or  parcel  of  ground,  messuage  or  tenement,  erections, 
buildings,  and  premises  belonging,  or  in  anywise  appertaining :  to  hold 
the  premises,  with  the  aj)purtenances,  from  Lady-day  18-^4,  at  which 
time  the  indenture  of  2d  October,  1728,  would  end  and  determine,  for 
fifty-seven  years  and  a  half  thence  next  ensuing :  Elizabeth  Hinchlifle 
and  the  plaintiff  covenanting  to  "  keep  the  said  messuage  or  tenement, 
and  all  other  erections  and  buildings  built,  or  that  should  or  might  be 
built  on  the  said  demised  ground,  or  any  part  thereof,  and  all  the  walls, 
pavements,  fences,  pipes,  gutters,  watercourses,  privies,  sinks,  drains, 
sewers,  and  appurtenances  belonging,  or  that  should  or  might  be  made 
or  belong,  to  tne  said  demised  premises,  or  any  part  thereof,  in,  by,  and 
with  all  and  all  manner  of  needful  and  necessary  reparations  and  amend- 
ments whatsoever :" 

That  Elizabeth  Hinchliffe  died  in  1826: 

That,  by  indenture  of  14th  July,  1730,  the  executors  of  Barlow  and 
Andrews  demised  to  Richard  Oakman  a  piece  of  Upper  Hill  Field, 
fronting  towards  the  east  seventy-five  feet  on  the  land  demised  to  Gray 
and  Brown,  and  towards  the  north  forty  feet  on  the  land  demised  to 
Umpleby :  to  hold  from  Lady-day  then  last,  for  ninety-two  years,  at  the 
rent  of  5/.  16s.  per  annum : 

That,  by  indenture  of  15th  July,  1730,  the  executors  of  Barlow  and 
Andrews  demised  to  James  Richards  the  ground  immediately  adjoining 
the  passage  in  the  declaration  mentioned,  described  as  fronting  Green 
street,  for  fifty  feet  towards  the  north,  and  towards  the  west  for  seventy- 
five  feet,  a  way  or  passage  leased  to  Gray  and  Brown,  as  the  same 
was  more  plainly  described  in  the  scheme  or  plan  thereof  drawn  in  the 
margin  of  the  indenture :  to  hold  from  Lady-day  then  last,  for  ninety- 
two  years,  at  the  rent  of  10/.  per  annum: 

That,  by  indenture  of  16th  July,  1730,  the  executors  of  Barlow  and 
Andrews  demised  to  Roger  Morris  a  further  part  of  Upper  Hill  Field, 
fronting  towards  the  west  a  hundred  and  fifty  feet  on  the  lands  demised 
to  Richards,  and  Gray  and  Brown,  and  towards  the  north  seventy-five 
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fet  on  Green  street:  to  hold  from  Lady-day  then  last,  for  ninety-two 
^-ears  at  a  rent  of  5s.  per  annum : 

That,  by  indenture  of  26th  March,  1791,  the  then  Earl  Grosvenor 
and  his  trustees  demised  to  Lord  Hampden  the  pieces  of  ground  above 
described  as  let  to  Morris  and  to  Richards,  with  two  several  messuages 
upon  them ;  and  the  ground  was  described,  in  a  plan  annexed  to  the 
indenture,  as  abutting  towards  the  west  for  seventy-five  feet  on  the 
l^ssage  from  Green  street  to  the  Mews ;  towards  the  north  for  a  hun- 
dred and  twenty-five  feet  on  Green  street;  and  towards  the  east  for  a 
hundred  and  fifty  feet  on  premises  in  the  occupation  of  James  Fisher : 
tu  hold  from  Lady-day,  1824,  at  which  time  the  indenture  of  2d  October 
1728  would  expire,  for  twenty-nine  years : 

That,  by  an  indenture  of  28th  March,  1793,  Isaac  Lefevre — in  whom 
the  terms  created  by  the  indentures  of  the  22d  July,  1729,  and  14th  and 
16th  of  July,  1730,  had  vested — assigned  to  Lord  Hampden  the  parcels 
of  ground  ciemised  by  those  indentures,  together  with  the  messuages, 
&c.,  and  all  the  estate,  &c.;  to  hold  from  thenceforth  during  the 
remainder  of  the  term  of  years  granted  by  the  indenture  of  2d  October, 
1728,  subject  to  the  indentures  of  22d  July,  1729,  and  14th  and  16lh 
Juh-,  1830,  and  the  performance  of  the  covenants  in  the  indenture  of 
2d  October,  1728: 


Oreen  Street. 
440ieet 


F-27^ 


zzr5 


Leased  to 
Robert      ^ 

Umpleby.   ^ 
Lease  dated  ^ 
13th  Jalj,  1730, 
expired 

"^^'^ 


10.0 


Leaied  to 

Richard 

Oak  man. 

Leaae  dated 

*f  14  July,  1730* 

expired 

Lody-day, 


■•50'.0"- 


Leased  to 

James 

Richards. 

Lease  dated 

15Ui  Jul^,  1730, 

expired 

Lady,  day, 

1822. 

50'.0" 


.    , 

Leased  to 

Gray  and  Brown. 

Lease  dated 

22d  July,  1729, 

expired 

Lady-day, 

1822. 


1 40'.0"- 


-65' 


.0-4-! 


75/.0" — 


Leased  to 

Hoger  Morris 

Lease  dated 

16th  July,  1730, 

Lady-day, 

lb22. 


75.0" 


That-,  by  another  indenture  of  24th  September,  1822,  Earl  Grosvenor 
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demised  to  Lord  Hampden  the  pieces  of  ground  hereinbefore  descnbed 
as  let  to  Gray  and  Brown,  and  to  Oakman,  with  the  messuages  erected 
on  vhem;  describing  the  ground,  pursuant  to  a  plan  annexed  to  the 
indenture,  as  abutting  towards  the  east  for  seventy-five  feet,  then 
towards  the  north  for  fifty  feet ;  and  then  towards  the  east  for  seventy- 
five  feet  on  ground  and  buildings  in  the  occupation  of  Lord  Hampden ; 
towards  the  north  for  five  feet  on  Green  street ;  towards  the  west  for 
seventy-five  feet ;  and  then  towards  the  north  for  fifty  feet  on  the  ground 
«ind  buildings  in  the  occupation  of  Mrs.  HinchlifTe :  to  hold  from  the 
6th  of  April,  182i,  «*  at  which  time  the  indenture  of  lease  of  2d  October, 
]  728  would  determine,"  for  6 1  years  : 

That  Lord  Hampden  bequeathed  all  his  leasehold  estates  to  his  wife, 
and  died  in  1830: 

That  his  wife  died  in  1833,  and  that  her  executors  assigned  to  tho 
defendant  all  the  pieces  of  ground,  messuages,  &c.  demised  by  the 
indentures  of  25th  March,  1791,  and  24th  September,  1822;  to  hold 
lor  the  said  terms  of  twenty-nine  and  sixty-one  years : 

That  in  1789,  and  until  the  year  1822,  the  way  or  passage  mentioned 
in  the  indenture  of  the  20th  July,  1819,  had  been  used  by  the  public  as 
a  thoroughfare  to  go  from  Green  street  to  Lees  Mews,  situate  at  the 
back  of  the  messuage  of  the  plaintiflT,  and  had  been  paved  and  lighted 
by  the  parish ;  but  that,  after  Lord  Hampden  had  obtained  the  said 
reversionary  lease  in  the  year  1822,  he  built  a  coach-house  and  stables 
at  the  south  end  of  the  passage,  a  little  to  the  south  of,  but  free  and 
clear  from,  the  coal-shoot  in  the  declaration  mentioned,  and  thereby 
prevented  all  persons  from  passing  through  the  same;  and  also  put  a 
gate  at  the  north  entrance  of  the  said  way  or  passage,  which  gate  has 
been  usually  from  that  time  kept  locked,  and  the  key  thereof,  during  the 
time  of  Lord  Hampden,  kept  by  his  porter,  in  the  porter's  hall,  and 
since  by  the  defendant  or  his  servants:  that  from  the  year  1788,  down 
to  the  time  of  putting  up  the  gate,  the  occupiers  of  the  messuage  of  the 
plaintiflT  used  the  way  or  passage  for  the  purpose  of  carrying  coals  from 
Green  street  to  the  coal-shoot,  when  and  as  the  same  were  wanted 
there, — the  same  being  done  once  or  twice  in  the  course  of  each  year, 
— and  also  for  the  purpose  of  doing  the  »^ecessary  repairs  to  the  pipes, 
and  to  the  side  or  wall  of  the  messuage  of  tne  plaintiflT,  abutting  upon 
the  way  or  passage  respectively,  as  the  same  were  wanted — ^the  same 
having  been  done  three  times  since  the  year  1788, —  without  any  inter- 
ruption whatsoever;  and  that  from  the  time  of  putting  up  the  gate,  down 
to  the  time  of  refusal  and  obstruction  by  the  defendant,  as  aforesaid,  the 
plaintiflT  had  used  the  pay  or  passage  for  the  same  purposes  as  before, 
by  calling  at  the  house  of  the  defendant  for  the  key  of  the  gate,  which 
had  been  thereupon  delivered  to  him ;  he  afterward  returning  the  key 
when  the  coals  had  been  shot,  and  the  repairs  done. 

The  question  was  whether  the  plaintiflT  had  any  rigjht  of  way  over  the 
the  passage  between  his  house  and  the  defendant's. 
Tne  case  was  argued  in  Easter  term  by 
Wilde^  Serjt.,  for  the  plaintiflT. 

The  premises  of  the  plaintiff,  and  those  of  the  defendant,  including  the 
passage  which  separates  the  two,  and  over  which  the  plaintiff  claims  a 
right  of  way,  were  originally  parcels  of  a  large  field,  demised  in  1728 
by  the  predecessor  of  Lord  Grosvenor  to  Barlow  and  Andrews  for  a 
»erm  ot  years  which  expired  at  Lady-day,  1824. 
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The  plaintifl*  obtained  possession  of  his  message  by  virtue  of  a  demise, 
made  in  1799  by  an  under-lessee,  of  the  message  therein  described,  with 
the  garden  and  appurtenances  thereunto  belonging,  or  usually  occupied 
or  enjoyed  therewith,  as  the  same  were  in  the  occupation  of  the  under- 
lessee.  This  demise  expired  at  Midsummer  I8'<i0;  the  interest  of  the 
under-lessee  w^ho  made  it  commenced  in  1764,  and  expired  at  Lady-day 
1822. 

The  defendant  obtained  possession  of  the  passage,  and  the  premises 
adjoining  on  the  east  side,  oy  assignment  made  to  him  in  1793  of  the 
interests  of  several  under-lessees,  and  of  the  original  term  granted  to 
Barlow  and  Andrews. 

Under  these  circumstances  the  reversioner  in  fee,  Lord  Grosvenor,  in 
July  1819,  demised  to  the  plaintiff  and  his  mother  the  ground  on  which 
their  messuage  stood,  together  with  the  messuage  which  they  had 
occupied  from  1799,  and  all  and  singular  the  appurtenances  unto  the 
said  piece  or  parcel  of  ground,  messuage  or  tenement,  erections,  build- 
ings, and  premises,  belonging,  or  in  any  wise  appertaining :  to  hold  from 
Lady-day  1824  for  fifty-seven  years  and  a  half. 

And,  in  September  18'i2,  demised  to  the  defendant  the  soil  of  the  pas- 
sage, and  the  premises  adjoining  it  on  the  south,  to  hold  from  5th  of 
April  1824,  at  which  day  the  lease  of  1728  would  expire,  for  sixty-on? 
years. 

And  the  question  is,  whether  a  right  of  way  over  the  passage  passe*  I 
to  the  plaintiff  by  the  deed  of  July  1819. 

It  is  clear  that,  at  Lady-day  1824,  ihe  whole  of  the  premises  erected 
on  the  ground  demised  in  1728  would  revert  to  Lord  Grosvenor,  unfet- 
tered  by  any  thing  that  had  been  done  during  the  term :  it  was  in  hir. 
iwwer  to  ratify  or  annul  any  dispositions  made  by  lessees  or  under- 
lessees  ;  and,  whatever  he  had  a  right  to  grant  in  possession  at  Lady- 
day  1824,  he  had  a  right  to  grant  m  reversion  at  any  previous  period. 
The  question  therefore  is,  what  he  intended  to  grant  by  the  deed  of  July 
1819,  which,  being  prior  in  date  to  the  deed  of  SeptemW  1822,  must  be 
first  satisfied. 

First,  then,  being  acquainted  with  all  the  circumstances,  and  referring 
to  the  passage  in  the  description  of  the  abuttals;  he  must  have  intended  to 
pass  the  house  in  the  condition  in  which  it  was  enjoyed  at  the  time  :  if  it 
liad  been  intended  to  contract  or  extend  the  mode  of  enjoyment,  the  deed 
would  have  pointed  out  in  what  respect. 

2dly.  Although,  under  a  strict  technical  construction  of  the  word 
appurleJiancesf,  the  right  of  way  might  not  pass,  yet  the  conveyance  of 
the  messuage  passes  whatever  is  necessary  to  the  enjoyment  of  it,  and 
the  special  verdict  finds  that  the  use  of  this  passage  was  necessary  for 
the  beneficial  occupation  thereof;  without  it  the  tenant  could  neither  be 
supplied  with  fuel,  nor  have  any  proper  drainage.     But, 

3dly.  According  to  the  principles  laid  down  in  CMmondehy  v.  C Un- 
ion, 2  B.  &  Aid.  H25,  as  the  word  appurtenances  cannot  be  rejected,  we 
may  inquire  whether  the  grantor  dicl  not  use  it  in  a  sense  more  extended 
than  its  technical  meaning.  Sheppard  lays  it  down,  Touchs.  89, "  When 
any  thing  is  granted,  all  the  means  to  attain  it,  and  all  the  fruits  and 
effects  ol  it,  are  granted  also,  and  shall  pass  inclusive,  together  with  the 
thing,  by  the  grant  of  the  thing  itself,  without  the  words  cum  pertinentiis, 
or  any  such  Uke  words.  Cuicunque  aliquid  conceditur,  conceditur  etiam 
ct  id  sine  quo  res  ipsa  non  esse  pottut.      As,  by  the  grant  of  conusance 
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of  pleasy  is  granted  the  ordinary  process  to  bring  causes  to  judgment. 
By  the  grant  of  a  ground  is  granted  a  way  to  it.  By  the  grant  of  trees 
is  granted  withal  power  to  cut  them  down  and  take  them  away.  By 
the  grant  of  mines  is  granted  power  to  dig  them  :  and  by  grant  of  fish 
in  a  man's  pond  is  granted  power  to  come  upon  the  banks  and  fish  for 
them."  But,  according  to  Plowden,  178  a,  usage  may  make  a  thing 
appurtenant.  And  in  Hill  v.  Grainge,  Dyer,  1 30  b,  where  a  house  was 
demised  with  all  the  land  appertaining  to'  it,  though  the  Court  said  that 
and  could  not  appertain  to  a  house,  yet  it  passed  under  these  words 
from  the  intention  of  the  parlies.  In  j\lorris  v.  Edglvgton,  3  Taunt.  '^4, 
a  lessor,  having  used  convenient  ways  over  his  own  adjoining  land  dur- 
ing his  own  occupation,  demised  the  premises  with  all  ways  appurtenant: 
and  it  was  held  that,  unless  it  were  shown  in  evidence  that  there  was 
some  way  appurtenant  in  alieno  solo,  to  satisfy  the  words  of  the  grant, 
it  should  be  intended  that  he  meant  the  ways  used,  and  that  they  should 
pass,  though  he  miscalled  them  appurtenant. 

In  Plant  v.  James,  5  B.  &  Adol.  791,  (27  Eng.  Com.  L.  Reps.  191,) 
Clement  v.  Lambert,  1  Taunt.  iiOS,  and  Barlow  v.  Hhodes,  1  Cr.  &  Mee. 
439,  tlie  court  would  apply  only  the  strict  sense  to  the  word  appurten^ 
ances ;  but  there  was  in  those  cases  no  proof  of  any  intention  that  the 
grantors  meant  to  apply  i^  in  any  other  sense:  here,  the  plaintiff  is 
required,  by  the  deed  of  1819,  to  keep  the  messuage  in  repair,  which  he 
could  not  do  on  the  east  side  unless  he  had  an  approach  by  this  way. 

Sir  /f.  W.  Follett,  for  the  defendant. — The  case  for  the  defendant  is 
so  plain  as  to  be  scarcely  susceptible  of  argument  when  tlie  dales  of  the 
leases  are  ascertained. 

The  interest  of  the  under-lessee,  from  whom  the  plaintiff  took  his 
messuage  in  1799,  expired  seven  days  before  Lady-day  18'22. 

The  original  lease  of  the  soil  of  that  messuage,  and  of  the  adjoining 
passage,  expired  at  Lady-day  18*24,  and,  as  to  the  passage,  at  least,  was 
assigned  to  the  defendant's  predecessor  in  1793. 

tS)  that  there  were  at  least  two  years,  from  1F22  to  1824,  during 
which  it  does  not  appear  on  the  special  verdict  that  the  plaintiff  hjid  any 
interest  in  the  messuage  in  respect  of  which  he  claims  the  right  of  way ; 
at  all  events  he  was  no  more  than  tenant  from  year  to  vear ;  and  any 
such  right  belonging  to  the  under-lessee  expired  with  his  lease  in  1822. 

Then,  at  Lady-day  1 824,  any  right  of  way  belonging  to  the  orighial 
lessee,  or  his  assignees,  was  destroyed  by  the  unity  of  possession  accru- 
ing to  the  reversioner.  Lord  Grosvenor. 

And  it  was  not  till  Lady -day  1824  that  the  lease  of  July  1819,  under 
which  the  right  is  now  claimed,  was  to  commence  and  lake  effect. 

Accordingly,  in  1822,  the  defendant,  as  he  was  entitled  to  do,  closed 
the  way  by  a  door,  of  which  the  plaintifl' borrowed  the  key  when  he  had 
occasion  to  lay  in  coals;  thereby  acknowledging  the  defendant's  right 
to  exclusive  possession. 

But  it  does  not  appear,  even  on  the  deed  of  July  1819,  that  there  was 
any  intention  to  pass  a  right  of  way :  this  is  not  pleaded  as  a  way  of 
necessity ;  and  the  way  was  not  necessary,  for  the  plaintiff  might  liavo 
fipened  a  shoot  into  his  coal-cellar  from  the  street  on  the  north  side  of 
lis  house :  the  deed  contains  no  grant  of  the  way ;  and,  though  a  way 
may  pass  where  a  deed  discloses  an  express  intention  to  that  effect,  It 
can  never  pass  under  the  word  appurtenances ;  Clements  v.  Lambert : 
^lani  V    ^ames.    In  Morris  \\  Edgmgian^  which  was  doubted  in  Barlow 
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T.  Rhodes,  ihc  words  were  "  icays  appurtenant,^'  not  "  appurtenances,'* 
'fhe  decision  in  Dyer  turned  expressly  upon  the  intention  of  the  parties. 
And,  where  an  old  right  of  way  is  extinguished  by  unity  of  possession^ 
there  must  be  a  grant  de  novo'  to  establish  anotheV ;  Bro.  Abr.  Extincr 
Com.  Dig.  Chemin.  D.  3;  VShattey  v.  Thompson,  1  B.  &  P.  371. 

The  covenant  to  repair  would  not  convey  to  the  plaintiff  a  right  ot 
way ;  and  his  inability  to  enter  the  passage  would  be  an  answer  to  any 
action  for  neglect  of  his  covenant  as  to  that  part  of  the  house  which 
ab4>:tcd  on  llie  way*  It  would  be  dangerous  to  twist  to  particular  pur* 
poses  a  general  covenant  found  in  all  deeds  between  lessor  and  lessee. 

M  ildc,  in  reply. — it  would  be  more  dangerous  to  defeat  the  manifest 
intention  of  the  parties,  by  giving  a  strict  technical  interpretation  to 
words  employed  in  a  popular  sense.  As  the  lessor  has  stipulated  for  the 
repairs,  wnich  cannot  be  effected  without  using  the  way,  the  way  is  a 
way  of  necessity  :  and  the  finding  of  the  jurv  establishes  it  as  such.  As 
a  rule  of  la^^r  it  may  be  that  the  way  would  not  pass  under  the  word 
appurtenances  ;  but  the  question  here  is  a  question  of  construction, 
(Willes,  327,)  what  is  the  intention  to  be  collected  from  the  deed  of 
1819  ?  and  the  intention  was  that  this  way  should  pass  as  parcel  of  the 
house.  If,  as  the  plaintiff  contends,  that  deed  discloses  a  clear  intention' 
to  pass  the  way,  the  grantor  had  then  a  right  to  pass  it,  and  his  intention 
would  not  be  defeated  by  a  subsequent  unity  of  seisin  in  1824. 

Cur.  adc,  vult. 
TiJfDAL,  C.  J.' — This  special  verdict,  which  has  been  found  upon  the 
third,  seventh,  and  ninth  issues,  stated  in  the  pleadings,  raises  the  ques- 
tion of  the  existence  of  the  right  claimed  by  the  plaintiff  in  his  declara- 
tion ;  namely,  the  right  to  pass  over  and  upon  the  passage  adjoining  to 
and  abutting  on  the  plaintiff's  messuage  for  the  purpose  of  using  the 
coal-shoot  placed  in  the  passage,  and  tilling  the  plaintiff's  coal-cellar, 
being  part  and  parcel  of  his  messuage ;  and  also  for  the  pui^pose  of 
cleansing,  amending,  and  repairing  the  pipes  for  conducting  the  water 
to,  and  carrying  soil  from,  his  said  messuage,  and  amending  and  repair- 
ing the  side  and  wall  of  tiie  messuage  itself  abutting  on  the  said  passage. 
The  plaintiff  rest  his  title  to  this  right  upon  the  exercise  and  enjoy- 
ment of  it,  prior  to  and  at  the  time  of  the  granting  of  a  lease  by  Robert 
Earl  Grosvenor  to  the  plaintiff's  late  mother  and  himself,  and  upon  the 
legal  operation  of  that  lease ;  by  which  lease,  bearing  date  the  20th  of 
July  1819,  the  said  earl  demised  the  messuage  now  belonging  to  the 
plaintiff  by  the  description  therein  contained,  and  to  which  it  will  be 
necessary  afterwards  more  particularly  to  advert,  to  hold  to  the  plain- 
tiff's late  mother  and  himself,  from  Lacly-day  1824,  for  the  term  of  fifty- 
leven  years  and  a  half,  from  thence  next  ensuing. 

The  defendant,  on  the  other  hand,  contends  that  the  right  claimed  by 
ibe  plaintiff  cannot  be  supported  in  law :  for  that  such  right,  if  it  ever 
lixisted,  was  ahogether  extinguished  by  the  unity  of  possession  of  the 
plaintiff's  messuage,  and  of  the  soil  of  the  said  passage ;  which,  as  he 
contends,  took  place  in  the  earl  at  Lady-day,  1824,  when  the  original 
ground  lease,  comprising  as  well  the  plaintiff's  messuage  as  the  said 
passage,  and  the  various  other  adjoining  messuages,  expired  by  effiux  of 
time,  and  let  in  the  reversion  of  the  said  earl :  and  the  defendant  further 
objects,  that,  unless  it  can  pass  as  an  appurtenant,  it  cannot  exist  at  all, 
there  being  no  words  in  the  lease  of  1819  capable  of  granting  or  creating 
a  new  rignt. 
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In  order  to  determine  the  first  question  which  has  been  raised  between 
the  parties,  namely,  whether  the  right  claimed  by  the  plaintiff  has  been 
extinguished  by  any  unity  of  possession  in  the  earl,  it  will  be  necessary 
to  ascertain  precisely  the  legal  interests  of  Earl  Grosvenor  and  of  the 
plaintiff,  in  relation  to  the  messuage  of  the  plaintiff,  and  also  the  legal 
interests  of  the  said  earl  and  of  those  under  whom  the  defendant  claims, 
in  relation  to  the  soil  of  the  passage  of  the  defendant,  at  the  time  of  the 
execution  of  the  said  lease  of  the  20lli  of  July,  1819.  At  the  time  of  the 
execution  of  that  lease,  it  appears  from  the  special  verdict,  that  Mrs. 
Ilinchliffe  was  in  the  actual  possession  and  enjoyment  of  the  messuage 
with  the  appurtenances  in  Green  street,  now  belonging  to  the  plainiiH*, 
under  a  lease  granted  to  her  by  the  executors  of  one  Mary  Forrester, 
deceased,  bearing  date  the  29th  of  June,  1799,  and  expiring  at  Midsum- 
mer, 1820.  By  this  lease  the  executors  of  the  said  Mary  Forrester  had 
demised  the  messuage  and  dwelling-house,  therein  described,  being  the 
messuage  in  question,  with  the  yard  or  garden  and  appurtenances  there- 
unto  belmiging,  or  usually  occupied  or  enjoyed  thereicith,  as  the  same  were 
late  in  the  tenure  or  occupation  of  the  said  Mary  Forrester:  and  it 
appears  further,  that  Mary  Forrester  herself  had  held,  by  various  mesne 
assignments,  the  residue  of  a  certain  lease  which  had  been  granted  to  one 
Samuel  A(Jams,  by  indenture  of  the  27th  February,  1764,  in  terms  ol 
description  of  the  premises  demised,  not  less  extensive  than  those  of  hei 
own  grant.  The  immediate  reversion  expectant  on  the  lease  so  madcj 
to  Mrs.  Hinchliffe,  was  therefore  vested  at  that  time  in  the  executors  oi 
Mrs.  Mary  Forrester,  under  the  said  indenture  of  lease  of  17(54,  which 
reversion  expired  seven  days  before  Lady-day,  1822;  and  it  appears 
from  the  special  verdict,  there  was  one  other  inlerniediate  reversion  out- 
standing and  in  existence  interposed  between  the  expiration  of  Adams's 
lease,  and  the  expiration  of  the  original  ground  lease  granted  by  the 
Grosvenor  family  on  the  2d  of  October,  1728,  and  expiring  at  Lady -day, 
1824,  on  which  latter  day,  and  not  until  that  day,  the  earl's  right  to  the 
ac  tual  possession  would  commence. 

Again,  with  respect  to  the  soil  of  the  passage  adjoining  the  plaintiff's 
messuage,  it  appears  from  the  special  verdict,  that,  at  the  time  of  grant- 
ing the  said  reversionary  lease  of  1819,  from  Earl  Grosvenor  to  the 
plaintiff  and  his  mother,  the  interest  in  the  soil  of  the  passage  was  vested 
m  Lord  Viscount  Hampden,  who,  by  indenture  of  the  28ih  of  March, 
1793,  had  taken  by  assignment  from  the  party  in  whom  the  several  terms 
were  vested,  as  well  the  residue  of  the  original  lease,  as  of  the  sub-lease 
granted  to  Gray  and  Brown,  so  far  as  related  to  the  passage  in  question, 
and  certain  other  parts  of  the  premises :  so  that,  at  the  time  of  the  execu- 
tion of  the  said  lease  of  1819,  Lord  Hampden  w^as  entitled  to  the 
possession  of  the  soil  of  the  said  passage  until  Lady-day,  1824,  when  the 
original  lease  of  1728  would  fall  in,  at  which  time,  and  not  until  which 
time,  Earl  Grosvenor  would  be  entitled  to  the  actual  possession  of  such 
passage. 

Now  the  original  lease  of  1728  comprised  a  considerable  tract  of 
ground,  at  that  time  completely  open  and  unbuilt  upon;  not  only  the 

rt  upon  which  the  plaintiff's 'messuage  wao  afterwards  erected,  but 
soil  of  the  passage  adjoining  thereto,  upon  and  over  which  the  dis- 
puted right  is  claimed  to  exist ;  and  over  and  above  that,  a  large  extent 
of  the  surrounding  ground,  upon  which  numerous  houses  have  been  sub- 
sequently erected  by  various  sub-lessees;  and   'the  earl  had  made  no 
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(eases  in  reversion  prior  to  the  expiration  of  the  original  ground  lease, 
he  would  have  been  entitled,  at  such  expiration,  to  the  possession  of  the 
whole  tract  of  land  comprised  therein,  whether  covered  or  uncovered 
with  buildings,  and  also  of  all  the  messuages  built  thereon  during  the 
continuance  of  that  lease ;  and  it  is  obvious  that  such  unity  of  seisin  and 
possession  in  the  earl  would  have  extinguished  all  rights  and  easements 
of  every  kind  which  might  have  been  acquired  in  or  over  any  part  of 
the  soil  demised,  whether  by  grant,  user,  or  otherwise  howsoever,  as 
between  any  of  the  sub-lessees,  during  the  existence  of  their  several 
interests;  so  that,  with  respect  to  the  plaintiff's  messuage,  any  right  or 
easement  which  the  occupiers  thereof  might  have  acquired  by  adverse 
enjoyment  in  or  over  the  passage'  in  question,  would,  at  the  expiration  of 
such' original  lease,  have  been  entirely  destroyed  and  extinguished.  The 
earl  might  have  remodelled  the  w^hole  of  the  property  included  in  the 
original  lease,  in  any  manner  he  thought  fit ;  ne  might  have  relet  the 
several  houses,  as  they  had  been  occupied  before,  or  subdivided  them 
into  different  parts  or  portions,  and  let  them  with  or  without  the  rights 
and  easements  which  had  been  before  enjoyed  by  the  several  lessees  of 
the  respective  houses  upon  or  in  the  adjoining  soil. 

Such,  however,  in  the  year  1819,  being  the  state  of  the  interest  and 
title  of  the  plaintiff,  and  of  Lord  Viscount  Hampden,  in  their 'respective 
properties,  it  appears  by  the  special  verdict,  that  the  earl  did  not  wait 
the  falling  in  of  the  original  lease  at  Lady-day,  1824,  when  he  would 
have  been  entitled  to  the  actual  possession  of  all  the  premises  included 
therein;  but  that,  on  the  contrary,  on  the  2Pth  July,  1819,  he  granted  to 
the  plaintiff  and  his  late  mother,  the  reversionary  lease  of  the  messuage 
now  belonging  to  thej  plaintiff,  which  has  been  before  adverted  to ;  and 
subsequenlly  thereto,  namely,  on  the  24th  September,  1 822,  he  ffranled 
to  Lord  Viscount  Hampden  a  reversionary  lease  of  the  soil  of  the  said 
passage  next  adjoining  the  plaintiff's  messuage,  (amongst  other  pVemises,) 
to  commence  at  Lady-day,  1824,  and  to  continue  for  sixty -one  years 
thence  next  ensuing,  under  which  lease  the  present  defendant,  tlie  Earl 
of  Kinnoul,  now  holds  by  assignment. 

As  to  the  first  point,  therefore,  which  has  been  raised  on  the  argument 
of  this  case,  we  think  it  clear,  upon  the  facts  stated  in  this  special  ver- 
dict, that  there  was  no  unity  of  possession  in  the  earl,  both  of  the 
messuage  and  of  the  soil  of  the  adjoining  passage,  at  the  time  of  the 
expiration  of  the  original  ground  lease.  For  that  lease  having  been 
made  to  the  original  lessees,  to  hold,  from  Lady-day,  17'^7,  for  the  full 
term  of  ninety-seven  years  thence  next  ensuing,  it  must  have  expired  at 
stwelve  o'clock  of  the  night  of  Lady-day,  1824.  But  the  lease  of  1819 
'demises  to  the  plaintiff  and  his  mother,  to  hold,  from  Lady-day,  1824,  for 
fifty-seven  years  and  a  half  theiice  next  ensuing.  The  latter  was,  thcre- 
foire,  strictly  and  properly  a  reversionary  lease  commencing  at  the 
precise  moment  when  the  original  lease  terminated,  and  leaving  no 
interval  whatever  between :  and,  indeed,  as  if  to  prevent  the  possibility 
of  such  a  construction,  the  commencement  of  tne  lease  is  expressly 
stated  to  be  "from  Lady-day,  1824,  when  the  indenture  of  2d  October, 
1728,  would  end  and  determine."  And  so  again,  with  respect  to  the 
lease  to  Lord  Hampden  of  the  24th  of  September,  1822,  the  term  thereby 
granted,  although  made  to  commence  from  the  5th  day  of  April,  1824, 
(the  day  before  old  I^ady-day,)  yet  by  the  addition  of  the  words,  "  at 
which  time  the  said  indenture  of  lease  of  the  2d  October,  1728,  would 
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determine/'  must  be  held  to  be  strictly  and  properly  a  reversionary  lease. 
When,  therefore,  the  original  lease  expired,  there  could  be  no  unity  of 
possession  in  Lord  Grosvenor,  for  there  was  no  right  to  the  possession  at 
all :  but  the  several  and  distinct  possession  of  the  messuage,  in  the  state 
in  which  it  had  been  before  held,  was  continued  in  the  lessees  named  in 
the  lease  of  1819  ;  and  the  several  and  distinct  possession  of  the  passage, 
as  it  had  been  before  held  by  Lord  Hampden,  was  continued  in  him 
under  the  lease  of  1822.  Not  that  it  is  absolutely  necessary  for  the  pur- 
pose of  avoiding  the  legal  consequences  of  unity  of  possession,  that  both 
the  leases  should  be  reversionary,  it  is  sufficient  if  there  is  a  reversionary 
lease  of  the  messuage  alone.  Even,  therefore,  if  it  could  be  contended 
as  to  the  lease  of  185i2,  that  there  existed  an  interval  between  the  expi- 
ration of  the  original  lease,  and  the  commencement  of  the  term  granted 
by  that  lease  to  Lord  Hampden,  upon  the  ground,  that  the  original  lease, 
by  the  alteration  of  the  style,  expired  on  the  25th  March,  1824,  and  the 
term  newly  granted  was  not  to  commence  until  the  5th  April  following : 
yet,  in  coiuscquence  of  Earl  Grosvenor's  reversionary  lease  of  the  mes- 
suage in  1819,  the  right  to  the  possession  of  both  properties  was  severed, 
and  there  could  be  no  unity  oi  possession  of  both  the  messuage  and  the 
passage  in  him ;  and  if  so,  it  is  obvious  that  he  could  not,  by  his  subse- 
quent grant,  derogate  from  a  former  valid  grant  which  he  had  already 
made. 

We  think,  therefore,  there  is  no  ground  for  the  objection,  that  the 
right  in  dispute  was  extinguished  by  unity  of  possession :  but  that  the 
real  question  between  these  parlies  turns  upon  the  proper  construction  to 
be  put  upon  the  lease  made  by  the  Earl  of  Grosvenor  in  1819,  for  what- 
ever effect  that  lease  would  have  against  the  earl,  the  same  effect  must 
l>e  given  to  it  against  the  present  defendant,  who  claims  only  under  the 
subsequept  lease  of  1822. 

Now,  at  the  time  of  the  execution  of  the  lease  of  1819,  it  is  found  by 
the  verdict  that  the  plaintiff  and  his  mother  were  in  possession  and  occu- 
pation of  the  messuage  in  question,  having  a  coal  shoot  or  coal  hole, 
of  which  the  opening  was  in  the  passage,  near  to  the  house,  and  which 
ran  in  an  oblique  direction  into  the  coal  cellar  of  the  house;  having  also 
a  water  pipe  under  the  passage,  which  was  the  sole  pipe  for  supplying 
water  to  the  house ;  and  two  otlier  pipes,  one  to  supply  water  to  a  closet, 
and  the  other  a  pipe  to  carry  soil  therefrom ;  of  which  the  first  entirely, 
and  the  other  in  part,  passed  from  the  interior  of  the  house,  outside  the 
eastern  wall  thereof:  "  all  whichy'*  according  to  the  finding  of  the  jury, 
"  were  necessary  for  t/ie  convenient  and  beneficial  use  and  occupation  of 
Vie  said  messuage,^*  It  is  further  found  that  the  occupiers  of  the  said 
messuage  exercised  the  right  of  passing  and  repassing  over  the  said  pas- 
sage, for  the  purpose  of  using  their  coal  shoot  and  filling  their  coa! 
cellar,  and  of  repairing  the  pipes  and  the  side  and  wall  of  their  mossuasjc 
when  necessary,  for  a  long  time,  that  is,  from  as  early  a  period  as  the 
year  1788,  downwards ;  and  further,  it  is  expressly  stated  by  the  jury^ 
'•  iliat  the  coal  shoot  could  not,  during  all  the  time  aforesaid^  and  catnot 
be  used  ;  and  that  the  needful  and  necessary  repairs  of  the  said  pipe^ 
and  side  m-  ivall  of  the  said  messuage,  could  not  and  cannot  be  done, 
without  passing  and  repassing  upon,  through,  and  along  tlie  said  passage." 
Such  then,  being  the  aescription  of  the  messuage  itself,  and  of  the  right 
actually  exercised  and  enjoyed  in  and  upon  the  soil  of  the  passage  at 
and  before  the  time  of  granting  the  reversionary  lease,  the  Earl  of  Gros- 
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venor,  on  the  20th  July,  1819,  in  consideration  ot  a  fine  paid  down, 
demises  to  the  plaintiff  and  his  mother  the  messuage  or  dwelling-house 
in  which  they  had  been  residing  for  many  years  past,  by  the  description 
of  "  all  that  piece  or  parcel  of  ground,  and  the  messuage  or  tenement, 
erections  and  buildings  thereupon,  or  on  some  part  thereof  erected  and 
boih,  situate,  6z>c.,  and  abutting  and  adjoining  towards  the  cast  on  the 
said  way  or  passage ;" — llie  lease  then  goes  on  to  describe  the  other 
abu:ials,  the  exact  measurement  of  the  land,  and  to  refer  to  a  pl^n  or 
ground  plot  drawn  on  the  margin  of  the  indenture, — **  together  with  all 
and  smgular  the  appurtenances  unto  the  said  piece  or  parcel  of  ground^ 
mesriage  or  tenement^  erections,  buildings,  and  premises,  belonging  or  in 
anijrss  appertaining.^*  And  the  first  question  arising  upon  ihis  lease, 
graniod  uncfer  the  circumstances  above  stated,  is,  whether  the  use  of  the 
coal  shoot,  the  water  pipe  and  other  pipes,  passes  thereby  to  the  lessee  I 
And  we  feel  no  doubt  upon  this  state  of  facts,  that  the  coal  shoot,  and  the 
wa:er  pipe  and  other  pipes,  did  pass  to  the  lessee  as  integral  parts  of  the 
messuage  or  dwelling-house  itself.  They  are  stated  in  the  special  verdict 
to  be  Ijt  into  and  through  the  walls  of  the  dwelling-house,  so  that,  if  they 
were  stopped  or  cut  ott",  the  messuage  or  dwelling-house  must  be  damaged 
and  disaiembercd,  and  would  no  longer  be  the  same  as  that  which  tlie 
plaintitf  and  his  mother  had  before  enjoyed,  and  which  is  described  in  the 
new  lease.  And  it  must  be  remembered  that,  at  the  time  the  earl  grants 
the  new  lease,  he  must  be  taken  to  know  the  actual  state  and  condition 
of  the  premises  which  form  the  subject-matter  of  the  demise.  For 
although  when  his  ancestor  granted  the  original  ground  lease  in  17'^8, 
he  demised  a  large  vacant  piece  of  ground;  in  1819  the  earl  demised 
a  messuage  or  dwelling-house  of  a  certain  definite  and  known  shape, 
size,  and  character,  consisting  of  certain  parts  and  additions,  as  it  then 
actually  stood.  We  cannot  ttierefore  feel  any  doubt,  but  that  under  the 
description  contained  in  the  lease,  the  coal  shoot  and  the  several  pii)es 
passed  to  the  lessee  as  a  constituent  part  of  the  messuage  or  dweUing- 
house  itself. 

The  next  question  which  tlien  arises,  and  that  upon  which  the  deter- 
mination of  the  present  case  rests,  is,  whether  the  right  of  passing  and 
repassing  over  the  soil  of  the  passage,  and  using  it  for  the  purposes  above 
mentioned,  did  also  pass  to  the  lessees  under  this  lease.  And  we  are  of 
opinion  that,  upon  the  facts  found  hi  this  special  verdict,  such  right  did 
pass  as  a  necessary  incident  to  the  subject-matter  actually  demised, 
although  not  specially  named  in  the  lease.  The  rule  laid  down  in  Plow- 
den's  Comm.  10  a.,  is,  "  that  by  the  grant  of  any  thing,  conceditur  et  id, 
sine  qua  res  ipsa  haberi  non  potest ;  as  if  one  grants  his  trees,  the  grantee 
may  enter  upon  his  land  for  the  cutting  down  and  carrying  them  away," 
for  which  the  authority  of  the  Year-book,  2  Rich.  '2,  is  cited.  And  again, 
TwisDEX,  J.,  Pomfret  v.  Ricrofl,  I  Saund.  3*-2'2,  lays  down  the  rule  of  law 
to  be,  '*  when  the  use  of  a  thin^  is  granted,  every  thing  is  granted  by 
which  the  grantee  may  have  and  enjoy  such  use.  As  if  a  man  gives 
me  a  license  to  lay  pipes  of  lead  in  his  land  to  convey  water  to  my 
cistern,  I  may  afterwards  enter  and  dig  the  land  to  mend  the  pipes, 
though  the  soil  belongs  to  another  and  not  to  me."  Now,  in  the  present 
case,  the  jury  have  found  expressly  in  their  verdict,  that  the  passing  and 
lepassing  over  the  way  or  passage  is  not  merely  convenient  but  neces- 
sary "  for  the  use  of  the  coal-shoot,  and  of  the  pipes,  and  of  the  repair- 
ing and  amending  the  same,  and  the  side  or  wall  of  the  house ;''  to  the 
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rierformance  of  which,  it  is  also  to  be  observed,  the  lessees  are  expressly 
mund  by  the  covenant  entered  into  by  them  with  the  lessor  by  the  same 
•ease. 

Since,,  therefore,  as  it  appears  to  us,  the  right  in  question  passed  to 
the  lessees  under  the  reversionary  lease  of  1819,  as  incidental  to  the 
enjoyment  of  that  which  was  the  clear  and  manifest  subject-matter  of 
demise,  it  becomes  unnecessary  to  consider  the  question  argued  at  the 
bar  before  us,  how  far  the  same  right  might  or  not  pass  to  the  lessees 
under  the  express  words  used  in  the  lease  itself,  as  "  an  appurtenant  unto 
the  said  piece  or  parcel  of  ground,  messuage  or  tenement,  erections, 
buildings,  and  premises,  belonging  or  appertaining."  There  are  strong 
authorities  in  tne  law  books  to  show  these  words  capable  of  a  wider 
interpretation,  and  of  carrying  more  than  is  an  appurtenant  in  the 
strictly  legal  sense  of  that  word,  where  such  interpretation  is  necessary 
in  order  to  give  that  word  some  operation.  Such  are  the  cases  in 
Moor's  Rep.  «82,  Mrcher  v.'  Hennett,  1  Lev.  131,  Sid.  211,  Hill  v. 
Grainge,  Plowd.  Comm.  170,  and  others.  But  we  think  it  at  once  suffi- 
cient, and  at  the  same  time  safer,  to  rely  upon  the  ground  on  which  we 
have  already  held  that  the  right  claimed  by  the  plaintiff  may  be  sup- 
ported, and  to  give  no  opinion  upon  this  second  point. 

Upon  the  whole,  it  appears  upon  the  facts  stated  in  this  special  verdict, 
that  the  ground  upon  which  the  defendant  has  principally  relied  for  the 
extinguishment  of  the  right  set  up  by  the  plaintiff,  viz.,  the  unity  of  pos- 
session of  the  messuage  and  of  the  soil  of  the  passage  over  which  such 
right  is  claimed,  does  not  exist ;  that  the  way  in  question  was  in  fact 
enjoyed  in  alieno  solo  at  the  date  of  the  lease,  and  that  the  same  was 
necessary  for  the  use  and  repair  of  the  coal-shoot,  pipes,  and  side  and 
wall  of  the  house:  that  the  lease  was  made  by  the  person  entitled  to  the 
reversion  both  of  the  messuage  and  of  the  soil  of  the  passage,  that  is, 
by  a  person  who  had  the  power  to  grant,  or  to  continue  the  existence 
of,  such  right,  at  the  time  the  lease  was  to  come  into  operation  and 
effect ;  and  that  if  the  words  of  the  lease  will  admit  of  such  construction, 
it  was  the  apparent  intention  of  the  parties  to  that  instrument,  arisinjr 
from  the  state  and  circumstances  of  the  property,  and  the  language  of 
the  instrument  itself,  that  they  should  be  so  construed  :  more  especially 
when  it  is  observed,  that  the  lessor  at  the  time  he  is  making  a  reversion- 
ary demise  of  the  messuage,  which  has  been  built  upon  his  land  during 
the  existence  of  the  original  lease,  requires  from  the  lessee  a  covenant  to 
repair  and  keep  in  repair  the  said  messuage,  and  all  other  erections  that 
should  be  built,  and  to  purge,  scour,  and  cleanse  all  pipes,  &c.  made,  or 
to  be  made ;  words  which  are  peculiarly  applicable  to  the  existing  state 
of  the  premises. 

Under  these  circumstances,  we  think,  in  supporting  the  right  claimed, 
upon  the  legal  principle  on  which  we  have  placed  it,  without  laying  down 
that  the  easement  or  right  is  included  in  tne  express  words  oi'  the  lease, 
we  do  no  more  than  carry  into  effect  the  intention  of  the  parties  them- 
selves.   We  therefore  give 

Judgment  for  the  plaintiff. 


Digitized  by  VjOOQIC 


27]  5  Bingham's  N.  C.  25 


The  Duke  of  GRAFTON  v.  The  LONDON  and  BIRMINGHAM 
Railway  Company. — p.  27. 

As  estate  tail  granted  by  King  Charles  II.  to  one  of  his  illegitimate  children  for  love  and 
afiection,  may  be  well  barred  by  bargain  and  sale  under  8  &  4  W.  4,  c.  74,  s.  15,  not- 
viihstanding  the  statate  34  &  85  H.  8,  c.  *20. 

By  order  of  the  Master  of  the  Rolls,  the  following  case  was  submit- 
ted for  the  opinion  of  this  Court. 

By  letters  patent,  bearing  date  the  twenty-fifth  year  of  the  reign  of 
Charles  II.,  his  Majesty,  for  and  in.  consideration  of  the  true  and  ac- 
ceptable service  very  frequently  performed  by  his  well-beloved  and 
right  trusty  cousin  and  counsellor,  Henry  Earl  of  Arlington,  his  prin- 
cipal secretary,  and  for  divers  other  good  causes  and  considerations  him 
thereto  especially  moving,  of  his  especial  grace,  and  of  his  certain 
knowledge  and  mere  motion,  did  give  and  grant  unto  the  aforesaid  Earl 
of  Arlington,  amongst  other  hereditaments,  all  that  the  honor  of  Graf- 
ton in  the  county  of  Northampton ;  and  all  that  the  lordship  and  manor 
of  Grafton,  and  the  manor  of  Hartwell,  in  the  said  county  of  North- 
ampton, parcel  of  the  honor  of  Grafton,  with  all  and  singular  their 
rights,  members,  and  appurtenances  whatsoever ;  and  also  divers  lands, 
tenements,  and  hereditaments  therein  particularly  described,  situate, 
lying,  and  being  in  the  parishes  of  Blisworth,  Ashton,  and  Hartwell,  in 
the  county  of  Northampton,  and  elsewhere  in  the  said  county ;  all  which 
property  was  described  as  having  been  theretofore  granted  to  trustees 
for  ninety-nine  years,  in  trust  for  Queen  Katharine  if  she  should  so 
long  live ;  to  hold  to  the  said  Earl  Arlington,  from  and  immediately 
after  the  determination  of  the  estate  of  the  trustees,  for  and  during  the 
term  of  the  life  of  him.  Lord  Arlington,  paying  a  yearly  rent  of  20s, 
And  further,  the  said  King,  in  consideration  of  the  natural  love  and  afiec- 
tion  which  he  had  and  bore  towards  his  most  dear  and  natural  son 
Henry  Fitzroy  Earl  of  Euston,  and  for  divers  other  good  causes  and 
considerations  him  thereunto  especially  moving,  of  his  especial  grace, 
certain  knowledge,  and  mere  motion,  for  himself,  his  heirs  and  succes- 
sors, did  give  and  grant  the  aforesaid  honor,  lordship,  and  manor  of 
Grafton  aforesaid,  and  all  and  singular  other  the  manors,  lands,  tene- 
ments, hereditaments,  rents,  farms,  ofiice  of  feodary,  coppices,  woods 
and  underwoods,  reversions,  remainders,  and  other  the  premises  afore- 
said, and  every  part  and  parcel  thereof,  to  have,  hold,  and  enjoy  the 
same,  with  all  their  and  every  of  their  rights,  members,  and  appurte- 
nances, to  the  aforesaid  Henry  Fitzroy  Earl  of  Euston,  and  the  heirs 
male  of  his  body  lawfully  begotten  and  to  be  begotten,  immediately 
from  and  after  the  determination  of  the  estate  and  interest  of  the  afore- 
said trustees  of  and  in  the  said  premises,  and  from  and  after  the  death 
of  the  aforesaid  Henry  Earl  of  Arlington,  to  the  only  proper  use  and 
behoof  of  the  aforesaid  Henry  Fitzroy  Earl  of  Euston,  and  his  heirs 
male,  for  ever ;  rendering  and  paying  therefore  yearly  to  the  said  king, 
his  heirs  and  successors,  the  yearly  rent  of  20«. ;  and  for  default  of 
such  issue  of  the  Earl  of  Euston,  on  the  like  considerations  and  the  like 
rent,  to  the  king's  second  natural  son,  Charles  Earl  of  Southampton, 
and  the  heirs  male  of  his  body  issuing ;  and  for  default  of  such  issue, 
on  the  like  considerations  and  the  like  rent,  to  the  Ring's  third  natural 
son,  Lord  George  Fitzroy,  otherwise  Palmer :  And  the  said  king,  of  his 
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more  abundant  special  grace,  and  of  his  certain  knowledge  and  mere 
motion,  did  for  himself,  his  heirs  and  successors,  declare  and  grant  thac 
the  said  letters  patent,  or  the  enrolment  thereof,  ancl  all  and  every  the 
gifts  and  grants  in  the  same  contained  or  specified,  might  and  should 
be, — to  the  said  Henry  Earl  of  Arlington,  and  after  his  decease  to  the 
said  Henry  Earl  of  Euston,  and  the  heirs  male  of  his  body  lawfully 
begotten  and  to  be  begotten,  and  for  default  of  such  idsue,  to  the  said 
Charles  Earl  of  Southampton,  and  the  heirs  male  of  his  body  lawfully 
begotten  and  to  be  begotten,  and  for  default  of  such  issue,  to  Lord 
George  Fitzroy,  otherwise  Palmer,  and  the  heirs  male  of  his  body  law- 
fully begotten  or  to  be  begotten, — in  and  by  all  things  good,  valid,  and 
effectual  in  law,  towards  and  against  the  said  king,  his  heirs  and  succes- 
sors, according  to  the  true  intent  thereof;  and  should  be  accepted,  con- 
strued, and  interpreted  in  all  his  courts  and  elsewhere,  in  the  most 
beneficial,  liberal,  and  favourable  sense,  for  the  benefit  and  advantage 
of  the  said  Henry  Earl  of  Arlington  during  his  natural  life,  and  after 
his  decease,  for  the  benefit  and  advantage  of  the  said  Henry  Earl  of 
Euston,  and  the  heirs  male  of  his  body  lawfully  begotten  and  to  be  be- 
gotten, and  for  default  of  such  issue,  for  the  benefit  and  advantage  of 
Charles  Earl  of  Southampton,  and  the  heirs  male  of  his  body  lawfully 
begotten  and  to  be  begotten,  and  for  default  of  such  issue,  for  the  bene- 
fit and  advantage  of  the  said  Lord  George  Fitzroy,  otherwise  Palmer, 
and  the  heirs  male  of  his  body  lawfully  begotten  and  to  be  begotten ; 
and  that,  without  any  confirmation,  license,  or  toleration,  to  be  from  the 
said  king,  his  heirs  or  successors,  in  that  behalf  procured  or  obtained, 
notwithstanding  the  misnaming  or  not  naming,  misreciting  or  not  reciting 
the  aforesaid  honor,  lordship,  manors,  and  other  the  premises,  by  the 
now  stating  letters  patent  granted,  or  mentioned  to  be  granted,  or  any 
part  or  parcel  thereof,  &c. ;  and  notwithstanding  any  other  defects  in 
not  naming  or  mentioning,  or  not  rightly  naming  or  mentioning  the 
natures,  kinds,  sorts,  quantities,  or  qualities,  metes,  or  bounds  of  the 
premises,  or  of  any  parcel  thereof,  or  any  person  or  persons  who  then 
were  or  theretofore  had  been  seised  of  the  premises,  or  of  any  parcel 
thereof;  any  statute,  act,  ordinance,  proviso,  thing,  or  matter  whatso- 
ever to  the  contrary  thereof  in  anywise  notwithstanding. 

The  said  Katharine,  the  wife  of  his  said  Majesty  King  Charles  II., 
died  in  the  lifetime  of  Henry  Earl  of  Arlington. 

Henry  Fitzroy,  Earl  of  Euston,  was  born  in  the  year  1663,  and  con- 
sequently was  at  the  time  of  the  making  the  letters  patent,  of  the  age 
of  nine  years. 

In  the  year  1675,  the  said  Henry  Fitzroy,  Earl  of  Euston,  was  cre- 
ated Doike  of  Grafton. 

Henry  Earl  of  Arlington  died  in  the  year  1683. 

Upon  the  death  of  Henry  Earl  of  Arlington,  Henry  Fitzroy,  Duke 
of  Grafton,  formerly  Henry  Fitzroy,  Earl  of  Euston,  under  and  by 
virtue  of  the  before-mentioned  grant,  entered  into  the  possession  or  into 
the  receipt  of  the  rents  and  profits  of  the  said  honor,  lordship,  and 
manor  of  Grafton,  and  the  several  other  lands,  tenements,  heredita- 
ments, and  premises  comprised  in  the  grant,  and  thereby  granted  to 
him  by  the  description  of  Henry  Fitzroy,  Earl  of  Euston,  and  his  heirs 
male ;  and  he  continued  in  such  possession  or  receipt  until  the  time  of 
his  death.  , 

The  said  Henry  Fitzroy^  Duke  of  Grafton,  died  in  the  month  of  Oo« 
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tober,  1690,  leaving  Charles,  Duke  of  Grafton,  his  eldest  5on  and  heir 
in  tail  male. 

Upon  the  death  of  Henry  Fitzroy,  Duke  of  Grafton,  Charles,  Duke 
of  Grafton,  became  entitled  as  tenant  in  tail  male  under  the  before- 
mentioned  grant,  to  the  honor,  lordship,  and  manor  of  Grafton,  and 
the  several  other  lands,  tenements,  hereditaments,  and  premises  com- 
prised in  the  grant,  and  entered  into  the  possession,  or  into  the  receipt 
of  the  rents  and  profits  of  the  same,  and  continued  in  such  possession 
or  receipt  until  the  time  of  his  death. 

The  said  Charles  Duke  of  Grafton  died  on  the  6th  of  May,  1757, 
leaving  Augustus  Henry  Duke  of  Grafton  his  grandson  and  heir  in  tail 
male. 

Upon  the  death  of  Charles  Duke  of  Grafton,  the  said  Augustus  Henry 
Duke  of  Grafton  became  entitled  as  tenant  in  tail  male,  under  the  said 
grant,  to  the  honor,  lordship,  and  manor  of  Grafton;  and  the  several 
other  lands,  tenements,  hereditaments,  and  premises  comprised  in  the 
grant;  and  he  accordingly,  upon  the  death  of  Charles  Duke  of  Grafton, 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and  profits 
of  the  same,  and  continued  in  such  possession  or  receipt  until  the  time 
of  his  death. 

The  said  Augustus  Henry  Duke  of  Grafton  died  on  the  14th  of  March, 
1811,  leaving  the  plaintifi"  George  Henry  Duke  of  Grafton  his  eldest  son 
and  heir  in  tail  male. 

Upon  the  death  of  Augustus  Henry  Duke  of  Grafton,  the  plaintifi* 
became  entitled  as  tenant  in  tail  male  under  the  said  grant  to  the  honor, 
lordship,  and  manor  of  Grafton,  and  the  several  ocher  lands,  tenements, 
hereditaments,  and  premises  comprised  in  the  grant ;  and  entered  into 
the  possession  or  the  receipt  of  the  rents  and  profits  of  the  same,  and 
has  ever  since  been  in  such  possession  or  receipt. 

By  an  indenture  of  bargain  and  sale,  bearing  date  the  6th  of  Febru- 
ary, 1835,  which  was  duly  made  and  executed  by  and  between  the  plain* 
tiff  George  Henry  Duke  of  Grafton  of  the  one  part,  and  John  Parkinson, 
Esq.,  therein  described  of  the  other  part,  and  was  duly  enrolled  in  the 
Court  of  Chancery  on  the  14th  of  the  same  month  of  February,  1835, — 
after  reciting,  as  the  fact  was,  that  the  plaintiff  George  Henry  Duke  of 
Grafton  was  desirous  of  docking,  barring,  and  extinguishing  all  estates 
tail  then  vested  in  him,  and  all  remainders  and  reversions  and  other 
estates  whatsoever  expectant  thereupon,  whether  vested  in  or  belonging  to 
the  King's  most  excellent  majesty,  or  any  other  person  and  persons,  of 
and  in  the  lands  and  hereditaments  thereinafter  described  or  referred  to, 
and  of  limiting  the  same  and  the  inheritance  thereof  in  fee  simple  to  tho 
use  of  the  said  J.  Parkinson,  his  heirs  and  assigns,  it  was  witnessed,  for 
the  intent  and  purpose  of  docking,  ban-ing,  and  extinguishing  all  estates 
tail  of  the  plaintiff  George  Henry  Duke  of  Grafton,  and  all  other  estates 
tail  and  remainders  and  reversions  thereupon  expectant  or  depending, 
whether  vested  in  or  belonging  to  the  King's  most  excellent  majesty,  or 
to  any  other  person  or  persons,  of  and  in  the  lands  and  other  heredita* 
men^  therein  mentioned  and  intended  to  be  thereby  bargained  and  sold, 
and  in  consideration  of  the  sum  of  lOs.  by  J.  Parkinson  to  the  plaintiff 
George  Henry  Duke  of  Grafton  paid,  the  plaintiff  George  Henry  Duke 
of  Grafton  under  and  by  virtue  and  in  pursuance  of  the  powers  and 
provisions  given  by  and  contained  in  an  act  of  parliament  passed  in  the 
aid  and  4th  years  of  the  reign  of  W.  4,  intituled  ''  an  act  for  the  aboli- 
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tion  of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance,"  granted,  bargained,  and  sold  unto  the  said  J. 
Parkinson,  his  heirs  and  assigns,  all  those  plots,  pieces,  or  parcels  of 
land,  tenements,  and  hereditaments  situate,  lying,  and  being  in  the 
parishes  of  Blisworth,  Ashton,  and  Hartwell,  some  or  one  of  them,  or 
elsewhere  in  the  county  of  Northampton,  therein  particularly  described, 
the  said  hereditaments  and  premises  being  part  and  parcel  of  the  honor, 
manor,  and  lordship  of  Grafton,  and  other  hereditaments  in  the  county 
of  Northampton,  which  by  the  hereinbefore  stated  letters  patent  were 
granted  in  remainder  or  reversion  to  Henry  Fitzroy  then  Earl  of.Euston 
(the  lineal  ancestor  of  the  plaintiff  George  Henry  Duke  o(  Grafton),  and 
the  heirs  male  of  his  body,  with  remainders  over  to  other  persons,  and 
the  heirs  male  of  their  respective  bodies,  as  therein  mentioned,  together 
with  the  appurtenances  to  the  said  premises  belonging ;  to  hold  the  said 
lands  and  all  and  singular  other  the  hereditaments  and  premises  therein- 
before bargained  and  sold,  or  otherwise  assured,  or  expressed  or  intended 
so  to  be,  with  the  appurtenances  unto  the  said  John  Parkinson,  his  heirs 
and  assigns,  to  the  use  of  the  said  J.  Parkinson,  his  heirs  and  assigns 
for  ever. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  estate 
tail  of  the  plaintiff  George  Henry  Duke  of  Grafton,  and  all  other  estates 
tail  and  remainders  and  reversions,  thereupon  expectant,  or  depending, 
whether  vested  in  or  belonging  to  the  King,  or  to  any  other  person  or 
persons,  of  and  in  the  lands  and  hereditaments  comprised  in  the  before- 
mentioned  indenture  of  bargain  and  sale  of  the  6th  of  February,  1835, 
which  were  created  oi*  reserved  by  the  before-mentioned  letters  patent 
of  the  twenty-fifth  year  of  the  reign  of  his  late  majesty  King  Charles 
the  Second,  were  effectually  barred  and  extinguished  by  the  said  inden- 
ture of  bargain  and  sale. 

Wilde,  Serjt.  for  the  plaintiff. — The  estate  tail  vested  in  the  plain- 
tiff, and  all  other  estates  expectant  on  it,  were  barred  by  the  bargain  and 
sale  of  1835. 

The  statute  8  &  4  W.  4,  c.  74,  s.  15,  enables  every  actual  tenant  in 
tail  to  dispose  of  for  an  estate  in  fee  simple  absolute,  or  any  less  estate, 
the  lands  entailed.  Sect.  17,  indeed,  provides  that  this  power  of  dispo- 
sition shall  not  extend  to  tenants  of  estates  tail  who  are  restrained  from 
barring  their  estates  tail  by  34  &  35  H.  8,  c.  20.  But  that  act  applies 
only,  as  appears  by  the  preamble,  to  estates  tail  granted  by  the  Crown 
as  a  recompense  for  the  service  of  the  donees ;  and  the  plaintiff^s  estate 
was  granted  to  his  ancestor,  the  Earl  of  Euston,  by  Charles  II.,  in  con- 
sideration of  the  love  and  affection  the  king  entertained  towards  him  as 
his  natural  son.  At  the  time  of  the  grant,  he  was  only  nine  years  of 
age,  and  could  not,  therefore,  have  rendered  any  service  to  the  Crown. 
That  such  is  the  construction  which  has  been  put  on  34  &  35  H.  8,  c.  20, 
appears  from  the  cases  of  Lord  Nottingham  v.  Lord  Munson,  Dyer,  32,  a, 
Perkins  v.  Lovell,  4  Burr.  2223,  and  Co.  Lit.  372  b,  6th  rule. 

And  though,  where  the  offspring  is  illegitimate,  the  Courts  do  not 
recognise  the  relation  between  father  and  child,  yet  where  any  relation- 
ship has  been  expressed  in  a  deed  as  the  consideration  for  a  grant,  it 
has  been  held  sufficient,  without  investigating  whether  or  not  there  has 
been  a  pecuniary  consideration  also :  as  in  the  case  of  uncle  and  nephew; 
Filmer  v.  aott,  4  Br,  P.  C.  270,  Warry  v.  Warry^  3  Bligh,  1.  The  Court 
will  not  imply  that  services  have  been  rendered  from  the  general  words 
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"divers  other  good  causes  and  considerations:"  they  have  no  effect; 
have  never  been  held  to  import  a  consideration ;  Wiseman's  Case,  2  Rep. 
15,  Mildmay's  Case,  1  Rep.  175  b ;  and  are  not  sufficient  to  raise  a 
use ;  Vin.  Abr.  Consideration,  B.  It  has  always  been  the  practice  to 
state  the  services  when  they  have  formed  the  consideration  of  the  grant ; 
and  if,  in  the  absence  of  such  statement,  the  Court  could  in  any  instance 
presume  them,  at  all  events  such  presumption  cannot  be  made  in  the  case 
of  an  infant. 

Channell  for  the  defendants. — ^No  case  has  expressly  decided  that  a 
gift  in  tail,  in  order  to  fall  within  the  restriction  of  34  &  35  II.  8,  c.  20, 
must  have  been  a  recompense  for  the  service  of  the  donee,  or  that  such 
service  should  expressly  appear  on  the  grant  to  have  been  the  conside- 
ration. In  Perkins  v.  Lovell,  the  Court  only  decided  that  the  grant  in 
question  before  them,  was  neither  a  gift  nor  a  reward,  but  an  act  of  jus- 
tice. And  the  first  part  of  the  preamble  of  34  &  35  H.  8,  c.  20,  ap- 
plies generally  to  all  gifts  by  the  Crown:  "where  divers  of  the  king's 
most  noble  progenitors,  and  especially  the  king,  our  Sovereign  lord,  most 
liberally  above  all  other,  hath  given  and  granted,  or  otherwise  provided 
to  his  and  their  loving  and  good  servants  and  subjects,  as  well  nobles  as 
others,  manors,  meases,  lands,  tenements,  rents,  services  and  hereditar 
ments,  to  them  and  to  their  heirs  males  of  their  bodies,  or  to  the  heir's 
of  their  bodies  lawfully  begotten,  meaning  at  the  time  of  such  gifts  not 
only  to  prefer  and  advance  presently  the  donees,  but  also  their  heirs  in 
blood  of  their  bodies  according  to  the  limitations  of  the  said  gifts,"  &c. : — 
It  is  only  by  the  use  of  the  word  such,  in  the  following  passage,  "  to  the 
intent  recompense  for  the  service  of  such  donees  should  not  only  be  a 
benefit  for  their  own  persons  but  for  their  heir,"  that  it  can  be  con- 
tended the  statute  is  confined  to  gifts  for  services.  But  the  Court  will 
intend  that  the  consideration  has  been  a  service  rendered,  rather  than 
bold  the  grant  to  be  void  for  want  of  consideration :  and  though  it  be 
not  probable,  it  is  by  no  means  impossible  that  an  infant  might  render  a 
ser^'ice  to  a  person  of  full  age.  Here,  without  presuming  such  service, 
the  grant  would  be  without  consideration ;  for  an  illegitimate  child  is  a 
stranger  to  the  putative  father,  and  when  an  estate  is  granted  for  divers 
good  causes  and  considerations  to  one  not  of  the  grantor's  kindred,  no 
use  arises ;  Shcp.  Touchst.  510,  11.  But  those  words  are  sufficient  to 
raise  a  presumption  of  service ;  as  in  the  case  of  a  bargain  and  sale  they 
would  let  in  proof  of  a  pecuniary  payment;  Fishery,  Smith,  Moore,  509. 
And  the  Court  will  the  more  readily  make  such  a  presumption,  as  it  is 
contrary  to  public  policy  that  grants  should  be  made  of  the  property  of 
the  Crown  or  from  the  public  money,  except  for  services  rendered  to 
the  public.  By  the  statute  4  H.  4,  c.  4,  the  Crown  was  bound  to  make 
no  grants  upon  other  considerations,  and  persons  who  solicited  without 
merit,  were  liable  to  punishment.  "  Item  come  devaunt  ses  heures  plu- 
Kours  douns  et  grantes  aiente  este  faitz  as  diverses  persones  sibien  des 
revenues  du  droit  de  la  corone  d'Engleterre  come  des  gardes  mariages 
terres  et  tenementz  et  autres  diverses  commoditees  sanz  bone  delibera- 
tion cnt  cue  sicome  les  ditz  communes  ont  montrcz  a  nostre  dit  seignur 
le  roy  en  parlement  mesme  nostre  seignur  le  roy  cut  veullant  purvoir  de 
remede  ad  declarez  qe  son  entent  est  de  soy  abstenir  de  faire  aucuns 
tielz  douns  ou  grantes  sinon  a  ceux  persones  qe  le  deservont  et  come 
ineult^  y  scmblera  a  roy  et  son  conseil.  Et  depuis  qil  est  le  desire  de 
toQtz  les  estats  du  roialme  qe  riens  soit  ensy  demande  de  mesme  nostre 
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aeignur  le  roy  il  voet  qe  toux  ceux  qi  facent  aucuns  tielz  demj^ndes  de 
luy  a  contraire  de  cest  estatut  soient  puniz  par  advis  de  luy  et  de  soTi 
conseil  et  qe  celuy  qensi  face  tiele  demande  jammais  nait  la  chose  ensi 
demandee.'* 

Wilde, — That  statute  applies  only  to  King  Henry  IV.  The  statute 
8  &  4  W.  4,  c.  74,  is  remedial,  and  ought  to  be  construed  liberally.  The 
Court,  therefore,  will  not  presume  that  a  grant  has  been  made  for 
services  where  the  deed  is  silent  on  the  subject.  And  love  and  affection 
for  an  illegitimate  child,  when  expressed  and  acted  on,  as  here,  is  a 
sufficient  consideration  for  a  grant,  and  has  never  been  held  otherwise- 

The  following  certificate  was  afterwards  sent : — 

We  are  of  opinion  that  the  estate  tail  of  the  plaintiff  George  Henry 
Duke  of  Grafton,  and  all  other  estates  tail  and  remainders,  and  rever- 
sions  thereupon  expectant  or  depending,  whether  vested  in  or  belonging 
to  the  King*s  most  excellent  Majesty,  or  to  any  other  person  or  persons 
of  and  in  the  lands  and  hereditaments  comprised  in  the  indenture  of 
bargain  and  sale  of  the  6th  day  of  February,  1835,  which  were  created 
or  reserved  by  the  letters  patent  of  the  25th  year  of  his  late  Majesty 
King  Charles  IL,  were  effectually  barred  and  extinguished  by  the  in- 
denture of  bargain  and  sale  above  referred. 

N.  C.  TiNDAL, 

J.  A.  Park. 
J.  Vaughan. 

T.  COLTMAN. 


FRANKS  V.  PRICE  and  Others.— p.  37. 

DcTtfle  of  londe  to  IrRUtor'g  doitfrhtcrB,  J  and  R.,  for  life ;  remninder  lo  hw  Mstcr  (or  Hfr  ; 
remainder  to  M.  H.  ond  N.  H.  for  their  respective  liven,  and  if  either  of  the  two  should  die 
without  Icdving  i(*8ue  male,  the  whole  Id  the  survivor  for  life  :  if  M.  (I,  should  die  alter  testa- 
tor*a  dao^htiTs  and  sisters,  before  N.  H.,  leaving  issue  male,  a  moiety  of  the  estate  was  to  go 
to  the  first  and  other  sons  of  M.  EI.  in  tail  male ;  and  in  default  of  such  issue,  to  N.  H.  for  life, 
remainder  to  the  use  of  the  first  and  other  sons  of  N.  H.  in  tail  male;  and  in  defiiult  of  sueh 
issue,  to  testator*B  right  heirs  :  if  N.  f  J^  afler  the  death  of  tcstalor*0  daughters  and  sisters, 
should  die  before  M.  H.,  leaving  issue  male,  a  moiety  of  the  estate  was  to  go  to  the  first  and 
other  sons  of  N.  H.  in  tail  male;  and  in  default  of  such  issue,  to  M.  H.  for  life ;  remainder  to 
the  use  of  the  first  and  other  sons  of  M.  U.  in  tail  male;  and  in  default  of  such  issue,  to  the 
testator's  rijfht  heirs.  In  case  M.  H.  and  N.  H.  should  both  die  without  issue  male,  or  such 
issue  male  should  die  without  issue  male,  the  rstnte  to  go  to  the  use  of  such  person  as,  at  the 
death  of  the  survivor,  should  be  tcstatiir's  rig}u  heir.  Testotor^s  daughter  R.,  his  sisters,  and 
M.  H.,  all  died  without  issue  in  the  lifetime  of  J.  Upon  her  death,  Held,  that  N.  H.  took  on 
estate  tail  in  tlie  whole  of  the  property. 
• 

By  order  of  the  Master  of  the  Rolls,  the  following  case  was  stated  fcr 
the  opinion  of  this  court. 

Moses  Hart,  being  seised  in  fee  of  certain  messuages,  lands,  and  here- 
ditaments at  Topsfield,  in  the  county  of  Essex,  by  his  will,  dated  tie 
t?Oth  of  April  1750,  and  duly  executed  and  attested,  gave,  devised,  and 
bequeathed  his  said  messuages,  lands,  and  hereditaments  at  Topsfield  in 
Essex,  to  trustees  and  their  heirs,  in  trust,  as  to  one  moiety  ol  tlie  pnv 
miscs,  for  his  daughter  Judith  Levy  for  life,  and  as  to  the  other  moiety, 
for  his  daughter  Rachel  Adolphus  Vor  life,  with  divers  remainders  and 
cross  remnindcrs  to  the  issue  of  Rachel  Adolphus ;  and  for  default  of 
such  issue,  to  testator's  three  sisters  for  their  lile  and  the  life  of  the  sur- 
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vivor;  and  from  and  after  the  decease  of  his  daughters,  and  of  the  issue 
of  his  daughter  Rachel  Adolphus,  and  the  decease  of  his  three  sisters,  to 
the  use  of  Moses  Hart  and  NapthaU  Hart,  the  sons>>f  his  brother  in  law 
Solomon  Hart,  for  and  during  the  ternn  of  their  respective  natural  lives 
share  and  share  alike ;  and  in  case  either  of  them,  tlie  said  M.  Hart  and 
N.  Hart,  should  depart  this  life  without  leaving  issue  male  of  his  hody 
lawfully  begotten,  then  as  to  the  whole  of  his  said  estate  to  the  ufc  oV 
the  survivor  of  them  during  the  term  of  his  natural  life  :  and  if  M,  Hart 
should  (after  the  deaths  of  Judith  Levy  and  Rachel  Adolphus,  and  of  the 
children  of  the  said  Rachel  Adolphus,  if  any,  and  decease  of  testator's 
three  sisters),  depart  this  life  before  N.  Hart,  leaving  issue  male  of  his 
body,  then,  and  in  such  case,  the  testator  devised  one  moiety  of  his  estate 
to  the  use  of  the  first  and  every  other  son  and  sons  of  M.  Hart  severally 
and  successively  in  tail  male ;  and  in  default  of  such  issue,  to  the  use  of 
N.  Hart  for  the  term  of  his  natural  life ;  and  after  his  decease,  to  the  use 
of  the  first  and  other  sons  of  N.  Hart  severally  and  successively  in  tail 
male ;  and  in  default  of  such  issue,  to  the  use  of' the  testator's  right  heirs  : 
apd  if  N-  Hart  should,  (after  the  death  of  Judith  Levy  and  Racljel  Adol- 
phus, •'nd  the  children  of  the  said  Rachel  Adolphus,  if  any,  and  the 
decease  of  the  testator's  three  sisters,)  depart  this  lile  before  M.  Hart, 
leavub^  issue  male  of  his  body  lawfully  begotten,  then  and  in  such  case 
the  testator  devised  one  moiety  of  his  said  estate  to  the  use  of  the  first 
and  e  very  other  son  and  sons  of  N.  Hart  severally  and  successively  in 
tail  i/iale ;  and,  in  default  of  such  issue,  to  the  use  of  M.  Hart  for  the 
XeJiii  of  hi§  natural  life ;  and,  after  his  decease,  to  the  use  of  his  first  and 
odier  sons  severally  and  successively  in  tail  male ;  and,  in  default  of 
such  issue,  to  the  use  of  testator's  right  heirs :  and  in  case  M.  Hart  and 
X.  Hart  should  both  die  without  leaving  any  issue  male,  or  sucii  issue 
male  should  die  without  leaving  any  issue  male,  then,  and  in  such  case, 
the  testator  devised  liis  said  estate  to  the  use  of  such  person  or  persons 
as  should,  at  the  death  of  the  survivor  of  them,  the  said  M.  Hart  and  N, 
Hart  be  his,  the  testator's  right  heir  or  heirs. 

The  testator,  Moses  Hart,  died  without  having  revoked  or  altered  his 
said  will. 

The  heirs  at  law  of  the  testator,  living  at  the  time  of  his  death,  were 
his  said  two  daughters,  Judith  I^vy  andRachel  Adolphus,  his  grandson 
Henry  Isaac  Franks,  and  his  two  grand-daughters  Philah  Franks  and 
Priscilla  Franks ;  H.  L  Franks  being  the  only  son  of  Frances  Franks, 
a  deceased  daughter  of  the  testatgr,  who  married  Isaac  Franks ;  ami 
Philah  Franks  and  Priscilla  Franks  being  the  only  children  of  Philah 
Franks,  the  wife  of  Aaron  Franks,  another  daughter  of  the  testator,  whd 
also  died  in  his  lifetime.     . 

On  the  death  of  the  testator  Moses  Hart,  Judith  Levy  and  Rachel 
Adolphus,  bv  virtue  of  the  will,  entered  into  possession  of  the  said  mes- 
suages, lands,  hereditaments,  and  premises  at  Topsfield,  and  received 
the  rents  thereof  in  equal  moieties  until  the  death  of  the  said  Rachel 
Adolphus  in  the  year  1778,  without  issue,  whereupon  Judith  Levy  took 
possession  of  Rachel  Adolphus's  said  moiety  of  the  estate,  and  received 
the  rents  of  the  whole  of  the  estate  from  that  tinje  to  the  time  of  her 
death. 

The  devisee  Moses  Hart,  and  the  testator's  said  three  sisters,  survived 
the  testator,  and  all  died  in  the  lifetime  of  Judith  Levy ;  and  the  devisee, 
M.  Hart,  died  without  having  had  any  issue. 
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The  said  Judith  Levy  died  in  the  month  of  January  1803;  and  there- 
upon Napthali  Hart  entered  into  possession  of  the  said  estate ;  and  in 
Hilary  term  1821,  Suffered  a  common  recovery  thereof  to  .the  use  of 
Stratford  Price,  his  heirs  and  assigns ;  and  the  estate  was  held,  and  the 
rents  thereof  were  taken  accordingly,  until  about  the  month  of  March 
1830,  when  a  receiver  was  appointed  of  the  same  by  the  Court  of  Chan- 
cery, who  is  now  in  possession  of  the  estate. 

The  said  Henry  Isaac  Franks  died  in  the  lifetime  of  Napthali  Hart 
without  having^  been  married,  leaviiig  Jacob  Henry  Franks,  the  onlv 
son  of  Philah  Pranks,  the  wife  of  A.  Franks,  his  heir  at  law. 

Philah  Franks,  sister  of  the  said  Priscilla  Franks,  married  Moses 
Franks,  and  also  died  in  the  lifetime  of  Napthali  Hart,  leaving  Dame 
Isabella  Bell  Cooper,  the  widow  of  Sir  William  Henry  Cooper,  Bart., 
her  only  child  and  heir  at  law. 

On  the  28th  of  December  1828,  Napthali  Hart  died  without  having 
had  any  issue ;  and  the  heirs  at  law  of  the  testator,  living  at  the  time  of 
the  death  of  Napthali  Hart,  were  the  said  Jacob  Henrj"  Franks,  Priscilla 
Franks,  and  Dame  Isabella  Bell  Cooper. 

The  questions  for  the  opinion  of  the  Court,  were,   , 

First,  whether  Napthali  Hart  took  any,  and  what  estate  in  the  mes 
suages,  lands,  and  hereditaments  at  Topsfield,  under  the  testator's  will. 

Secondly,  whether  Jacob  Henry  Franks,  Priscilla  Franks,  and  Dame 
Isabella  Bell  Cooper,  the  heirs  at  law  of  the  testator  living  at  the  time 
of  the  death  of  Napthali  Hart,  took  any,  and  what  estate,  in  the  mes- 
suages, lands,  and  hereditaments,  at  Topsfield,  under  the  said  will. 

Thirdlv,  whether  Judith  Levy,  Rachel  Adolphus,  Henry  Isaac  Franks, 
Philah  ]?ranks,  and  Priscilla  Franks,  the  heirs  at  law  of  the  testator 
living  at  the  time  of  his  death,  took  any  and  what  estate  in  the  said 
messuages,  lands,  and  hereditaments,  at  Topsfield. 

Stephen,  Serjt.,  for  the  plaintiff,  contended  first. 

That  Napthali  Hart  took  only  a  moiety  of  the  property ;  and  an  estate 
for  life  only  in  that  moiety. 

The  devise  to  Moses  and  Napthali  was  subject  to  the  contingency 
that  neither  of  them  should  take  unless  they  survived  all  the  preceding 
devisees :  but  as  Moses  died  before  Judith,  the  contingency  on  which  he 
was  to  take  a  moiety  did  not  arise,  and  Moses  took  nothing :  for  accor- 
ding to  Powell,  "  devises  limited  in  clear  and  express  terms  of  contin- 
gency do  not  take  effect,  unless  the  events  upon  which  they  are  made; 
dependent,  happen,"  2  Powell  on  Devises,  224,  3d  edit.  Uenn  d,  Rad- 
cliffe  V.  BagshaWf  6  T.  R.  512 ;  Holmes  v.  Cradock,  3  Ves.  317  ;  Driver 
d.  Frank  v.  frank,  3  M.  &  S.  25.  Napthali  was  to  take  in  remainder 
after  Moses ;  and  if  Mo§es  took  nothing  in  the  moiety  devised  to  him, 
Napthali  could  take  nothing ;  for  where  an  estate  for  life  is  made  to 
depend  on  the  contingency  of  the  object  of  it  being  alive  at  the  period 
when  the  preceding  estates  determine,  limitations  consecutive  on  that 
estate  have  been  held  to  be  contingent  on  the  same  event,  for  want  of 
something  in  the  will  to  authorise  a  distinction  between  them  ;  Davis  v. 
JVorton,  2  P.  Wms.  390. 

But  he  argued  2dly  (and  principally)  that  if  the  whole  accrued  to  him, 
still  Napthali  took  only  an  estate  for  life.  If  he  should  die  before  Moses, 
leaving  issue  male,  his  moiety  was  to  go  to  his  first  and  other  sons  in 
tail.  In  the  converse  case,  of  Napthali  dying  after  Moses,  leaving  issue 
male,  the  moiety  of  Moses  was  in  like  manner  to  go  to  the  first  and 
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other  sons  of  Napthali,  in  tail  in  remainder  upon  their  father,  who  would 
have  been,  as  to  that  moiety,  tenant  for  life  only.  And  the  same  plan  of 
limitation,  though  not  actually  expressed,  must  have  been  intended  by 
the  testator  with  respect  to  Napthali's  original  moiety  also  (in  the  same 
event  of  his  dying  after  Moses  and  leaving  issue) ;  for  on  the  opposite; 
supposition,  viz.,  that  Napthali  took  an  estate  tail  in  his  original  moiety, 
it  would  be  in  his  power  to  defeat  his  issue  by  a  recovery  as  to  that 
nioictv ;  while  as  to  the  moiety  accruing  from  their  uncle  Moses,  they 
would  take  an  estate  which.  Napthali  could  not  defeat,  viz.,  an  estate  tail 
in  remainder  as  purchasers.  Such  a  distinction  was  unmeaning,  and 
could  not  have  been  intended  by  the  testator.  Though  his  design  was 
imperfectly  expressed,  it  is  clear  upon  the  whole  that  he  intended  that 
in  every  case  that  might  arise,  as  well  as  in  those  actually  provided  for, 
each  of  the  two  brothers  should  have  an  estate  for  life  in  his  moiety, 
remainder  to  his  issue  in  tail,  with  cross-remainders  over  for  life  and  in 
tail ;  and  if  the  intention  sufficiently  appeared,  the  Court  would  imply 
the  remainders  not  actually  expressed.  Daintry  v.  Daintry,  6  T.  R. 
307 ;  Harman  v.  Dickinson,  1  Bro.  C,  C.  91 ;  2  Madd.  449.  But  sup- 
posing any  difficulty  to  exist  as  to  inserting  remainders  by  implication 
it  would  be  removed  in  the  present  case  by  the  terms  of  the  devise  ovei , 
in  case  Ah  and  JST.  shoitld  die  without  leaving  any  issue  male,  or  sue  i 
isMue  male  should  die  without  leaving  any  issue  male.  The  words  7^^  i 
male,  as  here  first  used,  meant  sons,  or  the  objects  in  whose  favour  th? 
preceding  remainders  had  been  limited,  and  the  whole  clause  taken 
together  amounted  to  a  declaration  that  the  sons  were,  in  every  casu 
that  might  arise,  to  take,  that  is,  to  take  estates  tail  in  remainder  as 
purchasers,  as  in  cei^iuin  cases  it  had  been  before  expressly  declared  that 
they  should.  In  support  of  this  construction  of  the  devise  over,  Stephen 
particularly  relied  on  Doe  d.  Barnard  v.  Reason,  cited  3  Wils.  244,  and 
Bamjield  v.  Popham,  1  Eq.  Ca.  Ab,  183:  he  cited  also  Lethieullier  v. 
Tracy,  3  Atk.  774, 793 ;  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546,  (5  Eng. 
Com.  Law  Rep.  373) ;  Doe  d.  Bamfield  v.  H^etton,  2  Bos.  &  PuL  324 ; 
Pdb  v.  Braion,  Cro.  Jac.  590 ;  Gooaright  v.  Dunham,  Doug.  264 ;  Gin- 
ger V.  tVhite,  Willes,  348 ;  Blackbom  v.  Edsley,  1  P.  Wms.  600 ;  Morse 
V.  Marquis  of  Ormonde,  5  Madd.  99,  and  the  six  rules  laid  down  in  2 
Powell  on  Devises,  551,  (3d  edit.) 

fVilde  for  the  defendants,  argued  that  the  last  clause  in  the  will,  "  In 
case  M.  Hart  and  N.  Hart  should  both  die  without  leaving  any  issue 
male,  or  such  issue  male  should  die  without  leaving  any  issue  male," 
meant  an  indefinite  failure  of  issue :  that  Napthali,  Uierefore,  under  the 
general  rule  applied  to  Umitations  upon  an  indefinite  failure  of  issue,  took 
an  estate  tail  m  the  premises ;  and  that  the  testator's  general  intention 
could  not  be  effected  by  any  other  disposition.  If  the  common  rule  of 
law  would  effect  his  intention,  there  was  no  reason  for  interpolating  a 
remainder :  and  the  possibility  of  the  tenant  in  tail's  suffering  a  recovery, 
would  not  affect  the  construction  of  the  instrument.  Earl  of  Scarborough 
y.  Doe  d.  Savile,  3  Adol.  &  Ell.  897,  (30  E.  C.  L.  R.  259.)*  The  general 
rule,  as  laid  down  in  The  Attorney-General  v.  Sutton,  1  P.  Wms.  754; 
Langley  v.  Baldwin,  1  Eq.  Cas.  Abr.  185 ;  Allanson  v*  Clitherow,  1 
Ves.  Sen.  24 ;  and  Doe  dem.  Bean  v.  Halley,  8  T.  R.  6,  was,  that  in 
case  of  a  prior  devise  to  a  certain  number  of  sons  only  in  tail  male,  with 
a  limitation  over  in  case  of  default  of  issue  or  issue  male  of  the  parent, 
an  estate  tail  would  be  implied  in  the  parent  to  carry  it  to  the  other  sons: 
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and  there  was  nothing  in  the  expressions  of  the  present  will  to  require  a 
departure  from  that  rule :  no  intention  which  an  estate  tail  in  Napthali 
would  defeat.  In  the  cases  relied  on  for  the  plaintiff  the  intention  ex- 
pressed in  the  will  was  incompatible  with  the  application  of  the  general 
rule.  As  to  the  objection  that  Napthali's  estate  for  life  in  one  moiety- 
was  contingent,  the  rule  was,  that  an  estate  in  remainder  limited  in  terms 
of  contingency  on  the  happening  of  certain  events,  being  precisely  those 
on  which  the  preceding  estates  have  determined,  should  be  construed  to 
be  not  a  contingent  gift  conditioned  to  take  effect  on  those  events,  but  a 
devise  immediately  vested,  the  possession  of  which  would  be  necessarily 
dependent  on  the  events  in. question.  W^eW  v.  Hearhg,  Cro.  Jac.  415'; 
Doe  d.  Planner  v.  Scudamore,  2  B.  &  P.  296. 

Stephen,  in  reply,  said  that  no  interpolation  was  necessary,  foi  the 
terms  of  the  devise  over  were  sufficient  for  his  purpose ;  that  as  it  was 
proposed  on  the  other  side  to  raise  out  of  those  terms  an  estate  tail  by 
implication,  he  was  equally  entitled  to  use  them  the  same  way.  The 
only  difference  was  that  he  implied  an  estate  tail  in  the  sons  as  purcha- 
chers  (in  those  cases  in  which  an  estate  tail  had  not  before  been  expi  essly 
given  them),  while  on  the  other  side  it  was  considered  as  an  estate  tail 
in  the  parent.  That  the  question  was,  which  of  these  two  was  the  better 
construction,  and  not  whether  the  construction  on  the  other  side  would 
effect  every  object  of  the  testator, — for  plaintiff's  construction  was,  in 
that  respect  equally  effectual.  It  was  indeed  much  more  so  ;  for  it  pre- 
cluded Napthali  from  defeating  those  objects  (as  he  otherwise  might)  by 
a  recovery.  As  to  the  cases  cited  on  the  other  side,  where  an  ulterior 
estate  tail  was  given  to  the  parent,  estates  tail  having  been  previously 
limited  to  sons,  they  were  all  cases  in  which  some  son  must  otherwise 
have  been  excluded  altogether;  but  on  the  construction  plaintiff  contended 
for  in  the  present  case,  no  son  could  be  excluded,  and  therefore  it  was 
not  necessary  to  imply  an  estate  tail. in  the  parent. 

The  following  certificate  was  afterwards  sent. 

We  are  of  opinion  that  upon  the  death  of  Moses  Ilart,  without  issue, 
Napthali  Hart  tecame  and  was  seized  under  and  by  virtue  of  tlie  testa- 
tor's will  of  a  vested  estate  in  tail  male  in  remainder  (expectant  on  the 
determination  of  the  estates  limited  to  Judith  I^vy,  Rachel  Adolphus, 
and  her  children,  and  the  testator's  three  sisters),  in  all  the  messuages, 
lands,  and  hereditaments  at  Topsfield. 

It  having  been  intimated  to  us  by  the  counsel  on  both  sides,  that  in  the 
event  of  our  opinion  on  the  first  question  being  such  as  is  above  stated, 
they  do  not  desire  to  have  our  opinion  on  the  matters  referred  to  in  the 
second  and  third  questions,  we  forbear  to  say  any  thing  in  answer  tc 
them. 

N.    C.    TiNDAL. 

J.  A.  Park. 
J.  Vaughax. 

T.   COLTMAX. 
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CATTLE  V.  GAMBLE.— p.  46. 

An  ftgreement  for  the  purchase  of  the  herbage  of  a  close  for  five  ihonths,  at  the  price  of 
452., — 10/.  to  be  paid  down,  and  a  joint  promissory  note  to  be  given  for  the  residue, 
payable  within  the  five  months, — the  lessee  to  yield  up  possession  at  the  end  of  that 
time,  and  if  he  failed  to  give  a  satisfactory  promissory  note,  the  vendor  to  be  at 
liberty  to  relet  the  premises, — Held,  sufficiently  stamped  with  a  1/.  stamp. 

At  a  sale  by  auction  on  the  27th  of  April,  1836,  the  defendant  bought 
at  the  price  of  45i.,  a  lot,  described  in  the  catalogue  as  "  Herbage  of 
Upper  Townshend's  Close,  and  Lower  Townshend's  Close,"  under  the  ftl- 
lowing  conditions  of  sale  : — 

"  1.  The  highest  bidder  for  each  lot  shall  be  the  party  entitled  to  pos- 
session for  the  time  stipulated,  under  the  following  conditions,  free  from 
the  parish  rates  and  tithes. 

2-  The  highest  bidder  for  each  lot  shall  pay  down,  immediately,  on 
such  highest  bidding  being  declared,  into  the  hands  of  the  auctioneer,  a 
deposit  of  10  per  cent,  on  the  amount  of  his  bidding,  and  give  a  satis- 
factory joint  note  for  the  residue  thereof,  payable  on  the  21st  of  August 
next. 

3.  The  lessees  shall  be  entitled  to  possession  of  their  respective  lots 
until  the  29th  of  September  next. 

4.  Each  party  becoming  lessee  as  aforesaid,  shall  on  the  29th  of  Sep- 
tember next,  peaceably  and  quietly  yield  jip  the  possession  of  the  re- 
spective lot9  to  the  owner  of  the  same  respectively ;  and  in  case  of  any 
delay  in  so  doing,  the  party  or  parties  making  default  shall  be  deemed  a 
wilful  trespasser  or  trespassers,  and  forcible  possession  shall  and  may  be 
taken  of  each  and  every  lot  so  withheld,  and  the  cattle  and  stock  thereon 
shall  and  may  be  impounded  accordingly. 

5.  If  any  purchaser  shall  fail  to  give  such  satisfactory  joint  note  as 
aforesaid,  his  deposit .  money  shall  be  absolutely  forfeited,  and  the 
vendors  in  that  case,  or  any  other  case  of  default,  shall  be  at  liberty  to 
relet  the  premises  either  by  auction  or  private  contract,  as  they  may 
think  right,  and  the  deficiency,  if  any,  thereby  occasioned,  and  all 
expenses  thereby  attendant,  shall  be  made  good  by  the  defaulter,  and  be 
recoverable  by  the  vendors  as  and  for  liquidated  damages." 

The  defendant  signed  the  conditions  of  sale,  and  paid  lOL  as  a  de- 
posit. 

Upon  the  trial  of  an  action  of  assumpsit  for  the  use  and  occupation 
of  the  land  and  the  eatage  of  the  grass,  brought  to  recover  the  residue 
of  the  purchase-money,  the  conditions  of  sale  were  produced,  stamped 
with  a  IZ.  stamp. 

On  behalf  of  the  defendant,  it  was  objected  that  this  document  could 
not  be  received,  as  it  was  a  lease,  and  should  have  been  stamped  with  a 
IZ.  15«.  stamp. 

The  under-sheriff  of  Warwickshire,  before  whom  the  cause  was  tried, 
received  the  evidence,  but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

A  verdict  having  been  found  for  the  plaintiiT, 

Ohannell  now  moved  to  enter  a  nonsuit,  on  the  ground  that  the  instru- 
ment was  not  admissible  in  evidence  without  a  lease  stamp. — Any  words 
by  which  one  divests  himself  of  possession  and  another  takes  it,  consti- 
tute a  lease.  Bac.  Abr.  Lease,  (K.)  Here,  the  defendant  was  entitle<I 
to  the  possession,  and  might  have  enforced  it  by  ejectment  from  the 
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time  of  the  sale  till  the  29th  of  September.  It  must  be  admitted,  that 
if  this  were  to  be  considered  a  lease  granted  in  consideration  of  a  fine 
or  premium  without  any  payment  of  rent,  the  stamp  of  IL  would  be 
sufficient  under  the  head  ^^  Uonveyance^*'  in  the  schedule  to  55  6.  3,  c. 
156 :  but  this  was  a  payment  in  the  nature  of  rent,  and  not  a  premium. 
Upon  payment  of  a  premium  the  contract  between  the  parties  is  com- 
plete, and  nothing  further  can  be  required :  here,  after  payment  of  the 
deposit,  the  tenant  was  to  give  security  by  a  joint  note  for  the  payment 
of  the  residue ;  and,  at  a  given  time,  to  pay  the  residue :  if  he  failed 
to  do  either  he  was  liable  to  be  turned  out :  this,  therefore,  was  rather 
a  letting  on '  conditions,  than  in  consideration  of  a  premium,  and  the 
demise  not  being  a  lease  at  a  yearly  rent,  fell  under  the  last  head  of 
the  word  Lease  in  the  schedule  55  G.  3,  c.  156,  "  lease  or  tack  of  any- 
kind  not  otherwise  charged  in  this  schedule, — \h  15«." 

TiNDAL,  C.  J. — Assuming  this  to  be  a  lease,  the  question  is,  under 
what  head  in  the  Stamp  Act  does  it  fall  ?  The  first  head  under  the  title 
Lease  \&^  "lease  at  a  yearly  rent  without  any  premium  ;"  the  second 
is,  "lease  in  consideration  of  a  premium,  and  also  a  yearly  rent 
amounting  to  202.  and  upwards:"  the  contract  in  question  does  fall 
under  either  of  those  heads :  the  third  is,  "  lease  of  any  kind  not  other- 
wise charged  in  this  schedule, — IZ.  15«. :"  and  we  should  have  thought 
it  fell  under  this  head  if  there  were  no  other  applicable  to  it :  but  we 
find  in  another  part  of  the  schedule,  "  Conveyance^  whether  grant,  dis- 
position, lease^  ac,  or  of  any  other  kind  or  description,  upon  the  sale 
of  any  lands  or  tenements  where  the  purchase  or  consideration-money 
shall  not  amount  to  50/,, — 1/."  And  we  think  this*  contract  falls  clearly 
within  that  head  of  the  schedule.  Bule  refused. 


BATEMAN  v.  DUNN.— p.  49. 

1.  Defendant  haTing  been  arrested,  and  having  put  in  special  bail  in  September,  1888, 
the  court  entered  an  exoneretur  on  the  bail  piece,  under  1  &  2  Vict.  o.  110,  s.  7.   * 

2.  An  affidavit  for  the  holding  to  bail,  or  detention  of  a  party  under  that  statnte,  must 
state  the  deponent's  belief  that  defendant  is  about  to  leave  England  unless  he  be  forth- 
with apprehended,  and  the  facts  on  which  such  belief  is  grounded. 

'  The  defendant  was  arrested  on  the  ISth  of  September  last,  and  put 
in  special  bail  on  the  27th. 

On  the  1st  of  October  an  application  was  made  to  a  judge  at  cham- 
bers to  cancel  the  bail  bond  and  enter  an  exoneretur  on  the  bail  piece, 
under  1  &  2  Vict.  c.  110.  s.  7. 

The  plaiatiff  resisted  the  application,  and  sought  to  detain  the  de- 
fendant under  the  proviso  of  the  above  section,  on  an  afBdavit  that  the 
action  was  brought  on  a  bill  of  exchange  accepted  by  the  defendant ; 
that  he  was  an  Irish  barrister,  having  no  domicile  in  England ;  and  that 
he  was  about  to  return  to  Ireland. 

The  defendant,  in  answer,  deposed  that  he  had  no  present  intention 
of  leaving  England,  and 

On  the  13th  of  October,  the  order  prayed  for  on  the  part  of  the  de- 
fendant having  been  made  by  Coltman,  J., 

TFi'&fe,  Serjt.,  obtained  a  rule  nisi  to_set  it  aside,  on  the  ground  that 
though  the  statute  meant  to  release  debtors  from  actual  custody,  it  was 
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not  intended  to  deprive  the  creditor  of  any  security  of  bail  which  ho 
might  have  obtained  before  the  statute  came  into  force ;  and  that  at  all 
events  the  plaintiff's  affidavit  showed  a  sufficient  ground  for  detaining 
the  defendant  under  the  proviso  of  the  seventh  section. 

Sir  F,  Pollock^  who  showed  cause,  contended,  that  as  the  defendant 
would  clearly  be  entitled  to  his  di^harge  if  in  actual  custody,  it  could 
not  have  been  the  intention  of  the  legislature  to  put  the  bail  to  the  ex- 
pense and  trouble  of  a  render  which  would  be  fruitlesa;  that  the  Court, 
therefore,  would  enter  the  exoneretur  at  once,  as  in  the  case  of  the  bail 
of  a  bankrupt  who  had  obtained  his  certificate :  and  as  to  the  detainer, 
the  plaintiff  should  have  stated  the  grounds  on  which  he  believed  that 
the  defendant  was  "  about  to  quit  England,  unless  he  were  forthwith 
apprehended."  The  statute  ought  to  be  construed  liberally  in  favour 
of  debtors. 

Wilde. — The  Court  will  not,  to  the  injury  of  creditors,  go  beyond  4;he 
express  enactments  of  a  statute  of  questionable  policy ;  and  there  is 
nothing  in  it  which  expressly  authorizes  the  order  in  question.  The 
case  of  the  bankrupt  affords  no  analogy,  for  he,  by  his  certificate,  is  dis- 
charged from  all  demands  at  the  suit  of  his  creditors ;  whereas  this  de- 
fendant still  remains  liable  to  the  full  amount  of  the  plaintiff's  claim  ; 
and  the  application  does  not  appear  to  be  made  on  the  part  of  the  bail. 

At  all  events,  the  plaintiff's  affidavit  is  sufficient  to  warrant  the  de- 
fendant's detention  under  the  proviso  of  the  seventh  section ;  for  it  has 
been  shown,  as  required  by  the  third  section,  "  that  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit  England,  unless 
le  be  forthwith  apprehended."  He  is  a  barrister;  his  residence  is  in 
Ireland;  and  the  arrival  of  term  renders  his  presence  in  that  country 
jBsential  to  the  carrying  on  his  business. 

TiNDAL,  C.  J. — This  application  involves  two  points :  the  first  general, 
und  most  important ;  namely,  whether  the  judge  was  authorized  to  make 
f his  order ;  the  second,  affecting  only  the  particular  case,  upon  the  ques- 
tion, whether,  according  to  the  matter  disclosed  in  this  affidavit,  there 
iras  ground  for  detaining  the  defendant  under  the  proviso  in  the  seventh 
bcction  of  the  statute. 

If  I  felt  any  doubt,  I  should  reserve  for  further  consideration  the 
first  point  urged  on  the  part  of  the  defendant ;  namely,  that  where  a 
party  has  been  arrested  without  being  committed  to  prison,  the  seventh 
section  of  1  &  2  Vict.  c.  110,  does  not  apply. 

This  resolves  itself  into  two  questions ;  first,  whether  the  Court  would 
discharge  a  person  who  had  been  rendered  by  his  bail  after  the  Ist  of 
October :  and,  secondly,  whether,  if  he  were  liable  to  be  rendered,«they 
would  enter  an  exoneretur  on  the  bail  piece. 

With  respect  to  the  first ;  if  a  party  were  not  in  prison  on  the  1st  of 
October,  but  were  afterwards  renderea  by  his  bail,  I  think  it  is  provided 
for  by  the  seventh  section,  which  enacts,  "  that  ev^ry  prisoner  who  at 
the  time  appointed  for  the  commencement  of  this  act  shall  be  in  custody 
upon  me9ne  process  for  any  debt  or  demand,  and  shall  not  have  filed  a 
petition  to  be  discharged  under  the  laws  now  in  force  for  the  relief  of 
insolvent  debtors,  shall  be  entitled  to  his  discharge  upon  entering  a  com- 
mon appearance  to  the  action."  It  may  be  said,  that,  according  to  the 
Tery  letter  of  the  act,  he  was  not,  in  such  case,  a  prisoner  at  the  time 
appointed  for  the  commencement  of  the  act :  but  the  words  are,  ^'  shall 
be  in  custody  for  any  debt,"  and  I  am  not  prepared  to  ^ay  that  under 
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an  act  which  proposes  to  abolish  imprisonment  for  debt,  the  word  custody 
might  not  include  custody  of  bail :  it  is  not  necessary,  however,  to  resort 
to  that  mode  of  construction,  because,  under  an  act  for  the  general  dis- 
charge of  prisoners,  it  would  be  a  strange  thing  to  say  that  one  set  are 
liable  to  be  detained,  while  others  are  discharged  under  the  royal  proc- 
lamation. Sitting  here  as  judges,  we  have  nothing  to  do  with  the  policy 
of  the  act;  we  must  administer  it  according  to  the  intention  of  the 
legislature :  and  that  brings  us  to  the  second  question,  whether  the 
Court  has  power 'to  enter  an  ezoneretur  where  no  render  has  been  made. 
Now  as  the  bail  are  authorized  to  render  the  defendant,  it  would  be 
inconsistent  to  deprive  them  of  the  benefit  of  an  exoneretur  in  the  first 
instance,  when  they  may  obtain  it  by  the  circuitous  course  of  an  actual 
render :  it  is  immaterial  whether  the  application  is  made  by  the  bail  or 
the  party :  and  we  are  borne  out  in  this  course  by  analogy  to  that  which 
lias  always  been  pursued  in  the  case  of  bankrupts  who  have  obtained 
their  certificates.     See  Barnes's  Notes,  104. 

I  am  unable  to  see  any  palpable  distinction  between  that  case  and 
the  present,  except  that  here  the  defendant  must  enter  a  common 
appearance. 

On  the  general  question,  therefore,  I  think  the  learned  judge  had 
authority  to  make  this  order. 

The  second  point  is,  was  there  sufficient  ground  shown  in  this  affidavit 
to  detain  the  defendant  under  the  proviso  of  the  seventh  section,  which, 
by  referring  to  the  third,  enacts,  "  that  if  a  plaintiff  in  any  action  in 
any  of  her  Majesty's  superior  courts  of  law  at  Westminster,  in  which 
the  defendant  is  now  liable  to  arrest,  whether  upon  the  order  of  a  judge, 
or  without  such  order,  shall,  by  the  affidavit  of  himself  or  of  some  other 
person,  show  to  the  satisfaction  of  a  judge  of  one  of  the  superior  courts, 
that  such  plaintiff  has  a  cause  of  action  against  the  defendant  or  defend- 
ants to  the  amount  of  20L  or  upwards,  or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause  for  believing  that  the  defend- 
ant, or  any  one  or  more  of  the  defendants,  is,  or  are,  about  to  quit 
England,  unless  he  or  they  be  forthwith  apprehended,  it  shall  be  law^ful 
for  such  judge,  by  a  special  order,  to  direct  that  such  defendant  or 
defendants  so  about  to  quit  England  shall  be  held  to  bail  for  such  sum 
as  such  judge  shall  think  fit,  not  exceeding  the  amount  of  debt  or 
damages." 

The  affidavit  for  detaining  a  defendant,  therefore,  ought  to  show  the 
belief  of  the  deponent  that  the  defendant  is  about  to  quit  England, 
unless  forthwith  apprehended ;  and  the  probable  causes  for  his  enter- 
taining that  belief:  this  affidavit  is  deficient  on  both  points;  and  there- 
fore the  rule  must  be  discharged. 

Vaughan,  J. — I  am  of  the  same  opinion;  though  I  have  felt  some 
doubt  in  the  course  of  the  argument.  The  act  should  receive  a  liberal 
construction ;  and  I  think  a  party  may  be  said  to  be  in  custody  within 
the  meaning  of  the  act,  who  is,  by  intendment  of  law,  in  the  custody 
of  his  bail.  But  with  respect  to  the  grounds  for  detention  under  the 
proviso  of  the  seventh  section,  the  belief  of  the  deponent  that  the  de- 
fendant is  about  to  leave  England,  unless  he  be  forthwith  apprehended, 
ought  to  be  distinctly  stated,  and  also  the  facts  on  which  such  belief  is 
grounded. 

BoSANQUET,  J. — I  concur  in  thinking  that  the  rule  ought  to  be  dis- 
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cliarged :  it  is  the  duty  of  the  Court  to  carry  'the  act  into  effect  in  the 
spirit  intended  by  the  Legislature ;  and  where  the  defendant  is  out  on 
bail,  and  the  bail  are  entitled  to  render  him,  I  think  the  Court  may 
relieve  them  without  putting  them  to  the  expense  of  a  render, 

I  should  be  disposed  to  think  that  a  defendant  who  h.is  given  bail,  is 
B  prisoner  in  custody  within  the  meaning  of  the  act ;  for  the  words  of 
the  seventh  section  are,  not  in  prison^  but  in  custody ;  whereas  the 
thirty-fifth  section,  which  relates  to  insolvent  debtors,  uses  the  expres- 
sion "  any  person  who  shall  be  in  actual  custody  within  the  walls  of  any 
prison:**  but  at  all  event«,  on  a  liberal  construction  of  the  act,  where 
the  bail  are  entitled  to  render  the  party,  the  Court  may  direct  an  exo- 
neretur  to  be  entered  on  the  bail  piece,  to  save  the  useless  expense  of 
an  actual  render. 

Then,  with  respect  to  the  order  for  detention  under  the  proviso  of  the 
seventh  section,  the  vagueness  of  the  expression  in  the  act,  that  "  there 
is  probable  cause  for  believing  the  defendant  is  about  to  quit  England," 
which  may  mean  in  a  few  days,  weeks,  or  months,  is  corrected  by  the 
words  which  follow,  "unless  he  be  forthwith  apprehended;"  and  that 
probability  being  established,  it  is  clear  from  the  form  of  the  capias 
given  in  the  schedule,  that  an  early  arrest  is  contemplated.  The  party, 
therefore,  who  seeks  to  detain  the  defendant,  should  pledge  his  belief 
that  the  defendant  is  about  to  quit  England,  unless  apprehended  forth- 
with ;  and  should  state  the  facts  on  which  such  belief  is  founded. 

I  think,  therefore,  that  the  Court  has  jurisdiction  to  order  the  exone- 
retur ;  and  that  this  affidavit  is  not  sufficient  to  warrant  the  detention 
of  the  defendant. 

GoLTMAN,  J. — I  think  it  is  within  the  intention  of  the  Legislature 
that  we  should  enter  an  exoneretur  on  the  bail  piece  in  a  case  like  the 
present.  Considering  that  the  bail  may  at  any  time  seize  and  render 
the  defendant,  there  is  ground  for  holding  that  he  is  in  custody  within 
the  meaning  of  the  act :  but  I  go  rather  on  the  analogy  between  this 
case  and  that  of  the  bail  of  a  certificated  bankrupt,  for  whom  it  has 
always  been  usual  to  enter  an  exoneretur^  to  avoid  the  necessity  of  a 
render. 

As  to  the  other  point,  I  do  not  think  it  a  sufficient  ground  for  detain- 
ing the  prisoner,  that  he  is  a  practising  barrister  domiciled  in  Ireland, 
unless  the  deposition  also  state  the  belief  of  the  deponent  that  the  de- 
fendant is  about  to  quit  England,  if  he  be  not  apprehended  forthwith. 

Rule  discharged. 
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BROOKES  V.  HUMPHREYS.-P.  65. 

A  declaration  allc^in^  an  eviction,  as  a  breach  of  a  covenant  for  quiet  enjoyment,  must  not 
leave  it  matter  of  doubt,  whetJier  the  evtctor  might  not  liave  oome  in  under  title  from  tb* 
plaintiff  himaclf. 

The  declaration  stated  that,  by  an  indenture  of  lease,  made  24th  of 
August,  1 829,  between  the  defendant  of  the  one  part,  and  one  Benjamin 
Webb  of  the  other  part,  the  defendant  demised  to  B.  Webb,  his  execu- 
tors, administrators  and  assigns,  a  certain  messuage,  tenement,  and 
premises,  with  the  appurtenances  thereunto  belonging,  situate  in  the 
county  of  Essex ;  to  hold  the  said  messuage  and  premises  unto  the  said 
B.  Webb,  his  executors,  administrators,  and  assigns,  from  Michaclmas- 
day  then  next,  for  the  term  of  ten  years  thence  next  ensuing,  at  a  rent 
of  50/.  a  year :  that  the  defendant  covenanted  that  he  then  had  in  him- 
self good  right  to  demise  the  said  messuage  or  tenement  and  premises; 
and,  moreover,  that  Webb,  his  executors,  administrators,  and  assigns, 
paying  the  said  yearly  rent  of  50/.  in  manner  therein  in  that  behalf 
reserved,  and  observing  and  performing  all  and  singular  the  covenants, 
&c.  which  on  the  part  of  Webb,  his  executors,  administrators,  and 
assigns,  were  to  be  observed  and  performed,  should  peaceably  and 
quietly  have  and  enjoy  tlie  premises  thereby  demised,  for  and  during  the 
term  thereby  granted,  without  lawful  let  or  disturbance  of,  from,  or  by 
the  defendant,  his  executors,  administrators  or  assigns,  or  of,  from,  or 
hy  any  person  or  persons  whomsoever :  that  Webb  entered,  and  assigned 
to  the  plaintiff  during  the  term  ;  but  that  the  defendant,  at  the  time  of 
making  the  lease  by  him  to  Webb,  had  not  in  himself  good  right  to 
flemise  the  said  messuage,  or  tenement  and  premises,  in  manner  therein-, 
liefore  in  that  behalf  mentioned,  being,  at  the  time  of  the  making  of  the 
liase  to  Webb,  seised  of,  and  entitled  to,  and  interested  in  the  said  mes- 
-  uage,  or  tenement  and  premises,  with  the  appurtenances,  for  and  during 
ihe  life  only  of  one  Samuel  Clapham  ;  which  said  S.  Clapham,  after  the 
assignment  to  the  plaintiff,  and  during  the  continuance  and  long  before 
the  expiration  of  the  residue  of  the  said  term  of  years,  to  wit,  on  uie  26th 
of  February,  1837,  departed  this  life;  whereupon,  all  the  title,  interest, 
and  claim  whatsoever  of  the  defendant,  and  of  all  and  every  person  and 
persons  claiming  or  to  claim  by,  under,  or  through  him,  in  or  to  the  said 
premises,  or  to  the  possession  thereof,  and  of  the  plaintiff,  under  or  by 
virtue  of  the  said  assignment  to  him  as  aforesaid,  utterly  ceased  and 
determined :  and  during  the  continuance,  and  long  before  the  expiration 
of  the  residue  of  the  said  term  of  years  therein  mentioned,  and  after  the 
death  of  S.  Clapham,  to  wit,  on,  &c.,  one  Elizabeth  Noon,  then  lawfully 
claiming  in  that  behalf,  and  from  and  upon  the  death  of  S.  Clapham,  and 
then,  having  full,  just,  and  good  title  to  the  said  messuage  or  tenement 
and  premises,  and  to  the  possession  thereof  as  against  the  defendant  and 
all  and  every  person  and  persons  claiming  by,  under,  or  from  him,  and 
as  against  tHe  plaintiff  claiming  under  the  assignment  hercin-before  men- 
tioned to  have  been  made  to  nim,  entered  into  and  upon  the  premises 
with  the  appurtenances,  and  therefrom  and  from  the  possession  thereof 
under  the  said  assignment,  and  for  the  residue  then  to  come  of  the  said 
term  of  ten  years,  did  rightfully  and  wholly  put  out,  eject,  and  amove 
the  plaintiff. 
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The  defendant  pleaded  non-performance  of  certain  covenants  by  the 
plaintiff. 

Upon  general  demurrer  to  the  plea,  an  objection  having  been  taken 
on  the  part  of  the  defendant  to  the  sufficiency  of  the  breach  assigned  in 
the  declaration,  namely,  that,  consistently  with  all  that  the  plaintiff  had 
alleged,  he  might  have  been  evicted  by  a  person  claiming  title  from  him- 
self, 

Channellf  in  support  of  the  declaration,  contended,  that  the  defendant's 
title  having  expired  upon  the  death  of  S.  Clapham,  and  the  allegation 
being  that  Elizabeth  Noon,  then  lawfully  claiming  in  that  behalf,  and 
Uien  having  good  title  to  the  messuage,  evicted  the  plaintiff,  it  sufficiently 
appeared  that  she  claimed  in  remainder  after  S.  Clapham,  and  not  under 
the  plaintiff.  At  all  events,  the  objection  could  only  prevail  upon  special 
demurrer,  as  in  JVoble  v.  Kingy  2  H.  Bl.  34,  where  it  was  assigned  for 
cause  of  demurrer,  "that  it  did  not  appear  by  the  declaration,  that 
John  Yates  therein  mentioned,  at  the  time  of  the  supposed  eviction  and 
expulsion  therein  also  mentioned,  or  at  any  time  before  or  since,  had 
any  lawful  title  to  the  said  premises,  by,  from,  or  under  the  defendants, 
or  either  of  them,  or  by  reason  or  means  of  any  act,  matter,  or  thing 
made,  or  committed,  or  wittingly,  or  willingly  suflered  by  the  defendants, 
or  either  of  them."  And  by  pleading  over,  the  defendant  confessed  the 
alleged  want  of  title  in  himself. 

TiwDAL,  C.  J. — The  defendant,  by  his  plea,  has  not  confessed  more 
than  the  plaintiff  has  alleged  in  his  declaration,  and  you  must  not  leave 
it  matter  of  doubt  whether  the  person  of  whom  you  complain  might  not 
have  derived  title  from  the  plaintiff  himself.     See  2  Saund.  Rep.  180,  c. 

ChanneU  then  obtained 

Leave  to  amend. 


CALLANDER  v.  OELRICHS  and  Another.— p.  58. 

Upon  an  undertaking  to  effect  an  insurance  accordingr  to  speeiol  instructionR,  a  part  of  the 
duty  implied  is  the  giving  notice  to  the  employer  in  case  of  failure ;  and  an  actual  promiae 
to  that  effect,  though  averred  in  the  declaration,  need  not  be  proved. 

The  declaration  stated,  that  before  the  time  of  the  making  the  promise 
of  the  defendants  hereinafter  mentioned,  the  plaintiff  had  shipped  a  cer- 
tain large  quantity,  to  wit,  800  quarters  of  wheat,  of  great  value,  to  wit, 
of  the  value  of  1760/.,  in  and  on  board  a  certain  ship  called  the  .Johanna, 
then  lying  in  the  port  of  London,  which  said  ship  or  vessel,  with  the  said 
wheat  on  board  thereof,  was  about  to  proceed  on  a  certain  vovage  from 
London  to  Bahimore  in  America ;  and  thereupon  on  the  22cf  of  April, 
1835,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendants, 
had  Oien  retained  and  employed  the  defendants  as  his  agents,  for  certain 
commission  and  reward  to  tnem  in  that  behalf,  to  sell  and  dispose  of  the 
said  wheat  on  its  arrival  at  Baltimore,  and  to  make  and  effect  a  certain 
insurance  thereon  upon  certain  terms  and  conditions,  that  is  to  say,  to 
eflect  an  insurance  upon  the  said  wheat,  whereby  the  same  should  be 
insured  against  the  perils  of  the  sea,  for  and  during  the  said  intended 
voyage  from  London  to  Baltimore,  to  the  amount  of  the  value  thereof,  to 
wit,  the  sum  of  1760/. ;  and  that  upon  the  making  and  effecting  of  sucli 
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insurance,  the  defendants  should  stipulate  and  agree  with  the  assurers 
thereof  in  and  by  any  policy  or  policies  of  assurance  whereby  the  same 
should  be  insured,  that  the  said  wheat  should  be  declared  subject  to  par- 
ticular average  above  10/.  per  cent.,  the  defendants  undertook  and 
faithfully  promised  the  plaintift'  to  use  due  and  reasonable  diligence  in 
the  premises,  and  faithfully  to  discharge  and  execute  their  duty  as  such 
agents ;  and  in  Vie  event  of  any  difficulty  arising  in  effecting  such  insu^ 
ranee f  or  in  case  they  should  be  prevented  effecting  such  insurance  on  the 
terms  aforesaid,  to  give  notice  t/iereof  to  t/ie  plaint ff  within  a  reasoiiablo  ^ 
time :  that  the  plaintilf,  confiding  in  the  said  promise  of  the  defendants,  ' 
afterwards,  to  wit,  on,  &c.,  indorsed  and  delivered  the  bill  of  lading  ot 
the  said  wheat  to  the  defendants,  and  that  the  defendants  then  took  pos- 
session thereof  upon  the  terms  and  for  the  purpose  aforesaid:  and 
thereupon  it  became  and  was  the  duty  of  the  defendants,  as  such  agents, 
to  cause  the  said  wheat  to  be  insured  on  the  terms  and  conditions  pomted 
out  in  that  behalf,  pursuant  to  the  orders  and  directions  of  the  plaintiff  in 
the  premises ;  or,  if  they  did  not  cause  the  same  to  be  so  insured,  then 
to  give  notice  to  the  plaintiff  within  a  reasonable  time  then  next  following 
that  they  had  not  done  so :  that  the  defendants,  disregarding  their  duty 
as  such  agents  and  their  said  promise,  did  not  nor  would  obey  and  fulfil 
the  directions  of  the  plaintiff*  in  that  behalf,  but  on  the  contrary  thereof, 
wrongfully  and  improperly  disobeyed  the  same,  by  effecting  an  insurance 
upon  the  said  wheat,  free  from  average,  unless  general,  or  ilie  ship  should 
be  stranded;  and  further  disregarding  their  duty  as  such  agents,  and 
their  said  promise,  wholly  omitted  to  give  the  plaintiff'  such  notice  as 
aforesaid,  although  a  reasonable  time  in  that  behalf  afterwards,  and  after 
the  defendants  had  effected  such  last-mentioned  insurance,  and  befow 
the  loss  hereinafter  mentioned,  had  elapsed  :  that  after  the  said  ship,  with 
the  said  wheat  on  board,  had  set  sail  from  London,  and  before  her  arrival 
at  Baltimore,  by  the  violence  of  the  winds  and  the  waves  and  other  perils 
of  the  seas,  the  said  wheat  was  greatly  wasted  and  spoiled,  whereby  the 
plaintiff  sustained  an  average  damage  or  loss  upon  the  said  wheat,  to  a 
larger  amount  than  10/.  per  cent.,  to  wit,  the  amount  of  ninety  pounds 
by  the  hundred  for  each  and  every  one  hundred  pounds  of  the  value  of 
the  said  wheat  so  insured  by  the  said  policy :  that  by  means  of  the  pre- 
mises he  was  wholly  prevented  from  effecting  an  insurance  upon  the 
wheat  upon  the  terms  and  conditions  he  had  requested  and  directed  the 
defendants  to  effect  it,  and  as  he  might  and  otherwise  would  have  effected 
it,  if  the  defendants  had  given  such  notice  as  aforesaid ;  and  had  not  only 
lost  all  the  gains  and  profits  which  might  and  otherwise  would  have  arisen 
to  him  from  the  produce  of  the  sale  of  the  wheat  at  Baltimore,  but  had 
been  totally  deprived  of  all  the  means  of  recovering  the  said  amount  of 
average  loss  so  by  him  sustained. 

The  defendants  pleaded  1 ,  non-assumpsit ;  2,  that  the  defendants  did 
give  notice  of  difficulties  in  effecting  the  insurance ;  3,  that  the  wheat 
was  not  damaged. 

It  appeared  at  the  trial,  that  the  defendants,  who  were  not  insurance- 
brokers,  but  agents  for  the  shipping  of  the  plaintifl^s  com,  undertook  to 
use,  and  did  use,  unsuccessfully,  their  endeavours  to  effect  an  insurance 
according  to  the  instructions  set  forth  in  the  declaration :  they  never 
apprised  the  plaintiff  of  their  want  of  success ;  but  it  was  not  proved 
that  they  had  made  any  express  promise  to  give  notice  in  case  they  failed 
in  tlieir  endeavours. 
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CoLTMAVy  J,  left  it  to  the  jury  to  say  whether  that  promise  was  nol 
implied  in  the  undertaking  to  effect  an  insurance ;  and 

The  jury,  after  finding  for  the  plaintiff  on  all  the  issues,  found  also 
that  the  defendants  undertook  to  give  notice  in  case  they  failed  to  effect 
the  insurance. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground  that 
there  w^as  no  evidence  of  any  such  undertaking, 

Sir  F.  Pollock  and  /?.  V.  Richards,  who  s-howed  cause,  contended, 
that  upon  an  undertaking  to  effect  an  insurance  according  to  special 
instructions,  a  part  of  the  duty  to  be  implied  was  giving  notice  to  the 
employer  in  case  of  failure:  the  jury,  therefore  were  warranted  in 
inferring  from  evidence  that  the  defendants  undertook  to  insure,  an 
undertaking  to  give  notice  in  case  of  failure :  and  there  was  no  variance 
from  the  declaration;  for  though  when  the  consideration  is  enliie  the 
whole  of  it  must  be  proved  as  laid,  yet  it  is  sufficient  to  prove  as  a 
breach  the  omission  to  perform  any  part  of  an  undertaking. 

Ogle  in  support  of  the  rule. — As  the  defendants  were  not  insurance- 
brokers,  they  had  sufficiently  discharged  their  duty  by  using  their  best 
endeavours  to  effect  an  insurance.  They  were  not  bound  to  give  the 
plaintiff  notice  of  their  want  of  success :  tfiat  was  a  distinct  undertaking, 
and  having  been  alleged  in  the  declaration,  ought  to  have  been  proved 
If  there  was  gross  negligence,  the  plaintiff  ought  to  have  sued  in  an 
action  on  the  case,  and  then  the  defendants  would  have  been  allowed 
to  stand  in  the  situation  of  the  underwriter ;  Delaney  v.  Stoddarl,  1  T. 
R.  22;  Webster  y.  De  TasteU  7.  T.  R.  1.57;  Harding  v.  Carter,  I  Park. 
Ins.  4.  For  aught  that  appeared  to  the  contrary,  it  might  have  Ijeen 
'impossible  for  the  defendants  to  have  furnished  the  plaintiff  with  the 
notice  in  question;  he  might  have  been  out  of  the  way.  But  the 
liability  toffive  the  notice  could  only  arise  by  special  agreement;  it  was 
sometfiing  bevond  the  common  law  duty ;  as  in  Cohhet  v.  Fakenham, 
6  B.  &  G.  268,  (13  E.  C.  L.  R.  170,)  where,  in  a  declaration  on  the 
case,  one  count  stated  that  the  plaintiff,  at  the  request  of  the  defendant, 
has  caused  to  be  delivered  to  him  certain  boars,  pigs,  &c.,  to  be  taken 
care  of  by  the  defendant  for  the  plaintiff  for  reward  to  the  defendant, 
nad  in  consideration  thereof,  the  defendant  undertook,  and  then  and 
there  agreed  with  the  plaintiff,  to  take  care  of  the  boars,  &c.,  and  to  re- 
deliver the  same  on  request,  it  was  held  on  motion  in  arrest  of  judgment, 
that  that  was  a  count  in  assumpsit^  and  could  not  be  joined  in  with 
counts  in  case :  and  in  answer  to  the  objection,  that  as  the  party  had 
merely  agreed  to  do  that  which  was  a  common  law  duty,  it  was  unneces- 
sary to  resort  to  the  promise,  and  therefore  it  might  be  rejected,  and  the 
count  still  be  considered  as  in  tort,  Bayley,  J.,  said,  '^  The  common  law 
duty  of  the  defendant  was  to  take  care  of  the  pigs  delivered  to  him,  in 
order  that  the  plaintiff  might  come  and  take  them  away ;  but  the  count 
alleges  that  the  defendant,  in  consideration  of  the  reward  to  be  paid, 
undertook  and  agreed  to  take  care  of  the  pigs,  and  to  re-deliver  them  to 
the  plaintiff,  and  the  breach  is  that  he  did  not  re-deliver  them.  That 
requires  something  to  be  done  by  the  defendant  beyond  the  common  law 
duty.  The  obligation  to  re-deliver  arose  out  of  the  agreement  alone." 
So  here,  if  the  obligation  to  give  notice  arose  only  out  of  the  promise, 
the  promise  ought  to  have  been  proved. 
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TiwDAi.,  C.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  question  arises  on  a  declaration,  in  which  the  duty  of  an  agent  is 
stated  to  be,  to  cause  certain  wheat  to  be  insured  upon  certain  terms 
pointed  out  to  him  by  the  plaintiff,  and  in  case  he  failed  to  effect  the 
msurance  on  those  terms,  to  give  notice  of  his  failure  within  a  reasonable 
time. 

Upon  a  motion  for  a  new  trial  after  a  verdict  for  the4)lamtifr,  the  objec- 
tion is,  that  no  evidence  was  offered  at  the  trial  to  prove  that  the  defei> 
dant  promised  to  give  notice  in  case  he  should  fail  to  effect  the  policy ; 
and  tne  question  is,  whether  this  part  of  the  defendant's  promise  is  not 
inferrible  by  law  as  arising  out  of  the  office  the  defendant  undertook. 
It  is  well  established  as  the  course  of  pleading,  that  a  plaintiff  may  either 
state  generally,  that  the  defendant  undertook  to  discharge  a  certain 
duty, — as  in  Powlcy  v.  li  alker,  5  T.  R.  373,  where  the  declaration 
stated  that  the  defendant  had  become  tenant  to  the  plaintiff,  and,  in 
consideration  thereof,  undertook  to  cultivate  the  farm  in  a  husband-like 
manner,  and  not  to  carry  away  manure  or  compost ;  and  in  answer 
to  an  objection  in  arrest  of  judgment,  that  there  was  no  consideration  for 
the  promises,  the  Court  said,  that  the  bare  relation  of  the  landlord  and 
tenant  was  a  sufficient  consideration, — or  he  may  specify  points  which 
do  not  arise  out  of  the  bare  relation  between  the  parties,  taking  care, 
however,  not  to  lay  the  promise  loo  large ;  as  in  Brown  v.  Crump,  1 
Marsh.  667,  where  a  declaration,  that  in  consideration  that  the  defen- 
dant had  become  tenant  to  the  plaintiff  of  a  farm,  the  defendant  under- 
look  to  leave  a  certain  quantity  of  fallow,  and  to  spend  60/.  worth  of 
manure  every  year  thereon,  and  to  keep  the  buildings  in  repair,  was  held 
i»ad  on  general  demurrer;  those  obligations  not  arising  out  of  the  bare 
elation  of  landlord  and  tenant. 

This  brings  the  case,  therefore,  simply  to  the  question,  whether  the 
vords  "  And  in  the  event  of  any  difficulty  arising  in  effecting  such 
insurance,  to  give  notice  to  the  plaintiff  within  a  reasonable  time,"  added 
/  0  the  words,  "  undertook  to  use  reasonable  diligence  and  faithfully  to 
discharge  their  duty  as  agents,"  express  any  thing  more  than  a  duty 
inferrible  from  the  nature  of  the  defendants'  undertaking.  I  think  they 
do  not :  for  the  defendants'  engagement  with  the  plaintiff  would  not  be 
well  discharged,  unless  the  plaintiff  were  informed  of  the  defendants' 
failure  to  accomplish  the  end  in  view:  had  he  received  such  information, 
it  is  by  no  means  certain  he  might  not  himself  have  effected  the  insur- 
ance by  application  at  our  offices,  or  an  offer  of  other  terms.  I  think, 
therefore,  that  the  case  falls  within  the  decision  of  the  Court,  in  Smith  v. 
Lascelies,  2  T.  R.  186,  where  it  was  held,  that  if  a  merchant  here  has 
been  accustomed  to  procure  insurances  for  his  correspondent  abroad,  in 
the  usual  course  of  trade,  the  latter  has  a  right  to  expect  an  insurance 
at  the  hands  of  the  former,  unless  some  previous  notice  be  given  to  the 
contrary;  and  Ashhurst,  J.  said,  "  It  is  true,  indeed,  that  one  person 
cannot  compel  another  to  make  an  insurance  for  him  against  his  consent; 
but  if  the  directions  to  insure  be  given  to  him,  to  whom  the  application 
would  naturally  be  made  in  the  usual  course  of  trade,  and  he  do  not 
give  notice  of  his  dissent,  he  must  be  answerable  for  his  neglect,  because 
he  deprives  the  other  of  any  opportunity  of  applying  elsewhere  to 
procure  the  insurance." 

In  the  same  manner,  if  in  an  action  by  landlord  against  tenant,  the 
landlord  had  said  in  the  declaration,  that  the  defendant  undertook  to 
cultivate  the  land  in  a  husband-like  manner,  and  not  to  pull  down  the 
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hedges,  it  would  have  been  unnecessary  to  prove  an  actual  promise  to 
that  efiect, 

Vaughan,  J. — ^I  think,  also,  that  this  rule  must  be  discharged.  The 
jury  have  expressed  their  opinion  as  to  what  the  defendant^  ought  to 
nave  done  under  the  circumstances  in  which  thev  were  placed :  it  is 
objected,  that  there  was  no  express  stipulation  for  tlie  defendants  to  give 
iiotice  in  case  they  failed  to  effect  the  insurance:  but  it  is  a  necessary 
inference,  from  the  nature  of  the  business  in  which  they  had  engaged, 
that  it  was  their  duty  to  give  that  information.  The  case  cited,  about 
the  bailment  of  pigs,  has  no  analogy  to  the  present :  the  bailor  might 
have  been  at  a  distance,  where  it  would  be  difficult  to  communicate 
with  him ;  and  a  promise  to  re-deliver  the  pigs  could  not  be  inferred 
from  the  bare  delivery :  but  no  obstacle  to  the  notice  is  suggested  on 
the  part  of  these  defendants. 

EiosANQUET,  J. — I  am  of  the  same  opinion.  The  jury  were  warranted 
in  concluding,  that  if  the  defendants  were  to  effect  an  insurance  upon 
the  terms  in  question,  they  undertook  to  give  notice  in  case  of  failure : 
that  undertaking  arises  out  of  the  nature  of  the  case,  and  the  relation  in 
which  the  parties  stood  to  each  other :  and  according  to  the  principle 
laid  down  in  Smith  v.  Lascelles,  if  a  merchant  is  led,  from  previous  trans- 
actions, to  expect  that  his  correspondent  will  effect  an  insurance,  he  has 
a  right  to  rely  on  his  discharging  that  duty,  unless  he  receives  a  letter  to 
the  contrary.  Whether  that  expectation  arises  from  previous  dealings, 
or  from  an  undertaking  to  insure  in  tlie  particular  instance,  can  make  no 
diflcrence ;  and  Buller,  J.,  says,  "  Where  the  merchant  abroad  has  no 
cflccts  in  the  hands  of  his  correspondent,  yet,  if  the  course  of  dealing 
tetwcen  them  be  such,  that  the  one  has  been  used  to  send  orders  for 
insurance,  and  the  other  to  comply  with  them,  the  former  has  a  right  to 
expect  that  his  orders  for  insurance  will  be  obeyed,  unless  tiic  latter 
give  him  notice  to  discontinue  that  course  of  dealing." 

CoLTMAN,  J. — I  thought  at  the  trial,  and  am  still  of  the  same  opinion, 
that  it  was  cast  on  the  defendants  to  give  notice  of  their  failure  to  eflcct 
the  insurance,  in  order  that  the  plaintiff  might  take  further  steps  if  he 
thought  fit. 

If  that  was  a  duty  cast  upon  them  by  the  nature  of  the  transaction, 
the  pleader  was  right  in  treating  it  as  a  promise  implied  by  the  dealing 
between  the  parlies.    The  verdict  therefore  is  right,  and  this  rule  must  be 

Discharged. 


INGRAM  V.  LAWSON.— p.  66. 

Libel.  FlaiiitiiF*t  ibip  being  advcrtiiied  (or  freight  and  passengers,  defendant  puhlinhcd  thnt 
she  was  unseaworthy,  and  had  been  bought  by  Jews  to  talce  out  convicts.  Justification  as 
lo  the  whole,  that  tlie  allegatioD  of  unaeaworthiucea  was  true,  ticid  inaufficieiit. 

The  declaration  stated,  that  the  plaintiff  was  owner  of  a  certain  ship 
called  the  Larkins,  and  the  master  and  commander  thercor,  and  the  said 
ship  being  in  the  East  India  Docks,  in  London,  the  plaintiff  intended,  and 
was  about  to  sail  within  three  months,  in  and  with  the  said  ship  from 
lA>ndon  to  Madras  and  Calcutta :  and  had  advertised  for  freight  and 
passengers  on  the  31st  of  October  1837,  when  the  defendant,  with  a  view 
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to  cause  it  to  bo  suspected  that  the  ship  was  sold  to  Jews  to  take  out 
convicts,  and  was  unseaworihy  and  unfit  for  the  reception  of  goods  or 
freight,  or  passengers  of  respectability,  published  in  the  Times  news- 
paper, of  and  concerning  the  snip  and  plaintiff,  the  following  libel : — "  To 
the  Editor  of  the  Times.— -Sir,  1  think  no  apology  necessary  for  troubling 
you  with  the  following  statement ;  I  have  but  one  motive  for  giving 
publicity  to  the  communication.  I  overheard  a  servant  on  our  establish- 
ment remark  to  one  of  his  fellow  servants,  that  his  old  ship  had  returned 
to  England  at  last,  but  that  the  captain  had  been  forced  to  put  in  at  the 
(>ape,  and  procure  twenty  additional  hands  to  pump  the  ship  to  enable 
her  to  complete  her  passage ;  but  he  understood  the  Jews  had  bought 
her,  to  take  out  convicts.  With  the  recollection  of  the  dreadful  l(»ss  of 
life  which,  in  several  instances,  has  occurred  from  ships  not  seaworthy 
bein^  employed  for  such  purposes,  I  was  induced  to  question  the  man, 
and  learn  that  the  ship's  name  is  the  Larkins.  I  think  the  captain's 
name  is  Ingram,  late  in  the  East  India  service.  He  tells  me  the  voyage 
before  last,  when  he  was  on  board,  they  were  obliged  to  pumj>  every 
two  hours  all  the  way  from  ('alcutta ;  and  on  this  last  voyage  she  was 
constrained  to  obtain  ihcj  additional  hands  I  have  stated,  to  keep  the  ship 
afloat ;  but  she  is  now  purchased  by  some  Jews  for  the  purpose  I  have 
stated.  I  feel  it  my  duty  to  give  this  publicity  to  it ;  I  give  you  the  state 
ment  as  I  have  heard  it ;  I  know  nothing  of  the  parties ;  and,  as  I  have 
before  remarked,  I  have  but  one  motive,  viz.  the  possible  prevention  of 
the  recurrence  of  some  fearful  calamity.  I  am,  sir,  vour  obedient 
servant,  W.  T." 

There  was  no  allegation  of  special  damage. 

A  plea  which  justified  the  statement  as  to  all  that  had  occurred  during 
the  two  preceding  voyages,  was  demurred  to  on  the  ground  that,  though 
pleaded  to  the  whole  action,  it  disclosed  no  answer  or  defence  as  to  so 
much  of  the  libel  as  imputed  that  the  ship  was  unseaworthy  at  the  time 
of  the  publication,  and  with  reference  to  the  said  intended  voyage ;  and 
that  she  had  been  sold  to  Jews  to  take  out  convicts ;  nor  as  to  any  of 
the  matters  of  the  libel,  save  such  as  were  alleged  to  have  occurred 
during  the  two  preceding  voyages. 

Humfrey  (who  was  called  on  by  the  Court  to  support  the  plea)  con- 
tended that  those  statements  were  immaterial :  the  gist  of  the  charge 
against  the  ship  was  that  she  had  bcQn  unseaworthy  on  preceding 
voyages ;  and  that,  the  defendant  had  justified :  a  sale  to  the  Jews  or  a 
freight  of  convicts  would  not  make  her  more  or  less  seaworthy. 

Tin  DAL,  C.  J. — The  ship  is  advertised  to  take  out  passengers,  and  it 
might  deter  persons  from  applying  if  they  heard  that  she  was  full  of 
convicts.    The  plea  cannot  be  supported  as  an  answer  to  the  whole  libel. 

Judgment  for  the  plaintiff. 


REID  V.  CROFT.— p.  68. 

To  ■  plea  of  dincharge  under  the  Inimlyent  Debtors*  Act,  RepHcation,  that  ptaintifF,  though  in 
%      England,  had  not  been  aerved  with  notice  of  the  filing  of  defendanfa  petition,  Held  ill. 

This  was  an  action  on  a  bill  of  exchansey  to  which  the  defendant 
pleaded  that  he  ^ras  duly  discharged  under  the  Insolvent  Debtors'  Act, 
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and  the  plaintiiF  replied  that  though,  at  the  time  of  the  petition,  and 
still,  living  in  England,  he  had  not  been  served  with  notice  of  the  filing 
of  the  defendant's  petition. 

Upon  demurrer  to  this  replication, 

JameSy  for  the  defendant,  contended  that  it  was  not  competent  to  the 
plaintiff  now  to  annul  a  decision  of  the  Insolvent  Debtors*  Court  by 
alleging  a  defect  in  proceedings  which  that  Court  must  be  presumed  to 
have  conducted  regularly:  by  stat.  7  G.  4,  c.  57,  the  insolvent  was 
directed  to  file  his  petition  and  schedule ;  and  by  sect.  42  the  Court  was 
to  give  notice  thereof  by  the  Gazette  and  otherwise,  to  every  detaining 
creditor ;  and  after  that,  under  sect.  46,  to  discharge  the  prisoner :  that 
the  rules  of  the  Insolvent  Debtors'  Court  prescribed  a  mode  of  serving 
notice,  the  observance  of  which  was  verified  by  aflSdavit  before  the  pri- 
soner received  his  discharge;  and  that  the  effect  of  this, replication,  if 
allowed,  would  be  to  compel  a  repetition  of  all  the  proceedings  on  which 
a  Court  of  competent  authority  had  already  passed  judgment.  In  an 
action  on  a  judgment,  the  defendant  could  not  plead  ^at  he  had  no 
notice  of  the  declaration :  the  Court  must  ascertain  that,  before  giving 
judgment. 

Humfrey^  contra. — If  this  replication  be  not  held  good,  all  the  pro- 
visions of  the  Insolvent  Debtors*  Act  may  .be  rendered  nugatory.  The 
debtor  may  omit  the  debt  in  his  schedule,  and  render  it  impossible  for 
the  Court  to  give  notice.  [Tindal,  C.  J. — As  to  such  a  debt  he  would 
not  be  discharged ;  and  this  replication  does  not  allege  any  omission  in 
the  schedule.]  By  sect.  60  an  insolvent  taken  into  custody  for  a  debt 
in  respect  of  which  he  is  entitled  to  the  benefit  of  his  discharge,  may  be 
released  by  judge,  upon  proof  that  he  is  so  entitled :  a  judge  could  not 
release  him  without  such  proof,  and  if  so,  neither  can  this  Court.  Sup- 
pose the  case  of  the  insertion  of  a  debt  in  the  schedule  with  a  false  ad» 
dress  annexed  to  the  creditor's  name ;  the  Court  could  not  serve  him 
with  notice.  [Tindal,  C.  J. — A  fraudulent  insertion  may  be  considered 
as  no  insertion ;  at  all  events,  if  such  were  the  fact,  you  ought  to  have 
disclosed  it  in  your  replication.]  In  Andrews  v.  Pledger^  1  Moo.  & 
Malk.  508,  (22  E.  C.  L.  R.,)  upon  an  issue  as  to  the  discharge  of  an 
insolvent,  it  was  held  unnecessary  to  prove  the  filing  the  petition,  because 
the  defendant  had  pleaded  that  he  was  duly  discharged ;  but  the  filing 
the  petition  was  held  essential  to  give  the  Insolvent  Debtors'  Court 
jurisdiction. 

Tindal,  C.  J. — The  forty-second  section  is  directory  to  the  Insolvent 
Debtors'  Court,  and  not  a  condition  precedent  to  the  validity  of  the 
discharge  which  releases  the  prisoner,  in  respect  of  his  person,  from  all 
demands  duly  inserted  in  his  schedule.  This  replication  does  not  allege 
that  the  debt  was  not  duly  entered  in  the  schedule,  or  even  that  the 
plaintiff  had  not  notice  of  it,  but  only  that  he  was  not  serVed  with  notice 
of  the  petition.    For  aught  that  appears,  he  may  have  read  the  Gazette 

Eumfrey  prayed  and  obtained  Leave  to  amend. 
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The  EXAMINERS'  Case.    Nov.  15.  -p.  70. 

The  txamioers  of  articled  clerks  ooght  not  to  refuse  to  examine  a  clerk,  on  the  groiind 
that  there  is  doabt  as  to  the  validity  of  bis  service  under  his  articles. 

The  applicant  had  served  as  an  articled  clerk  for  five  years.  About 
the  middle  of  that  time  he  was  assigned,  by  the  attorney  with  whom  he 
was  first  articled,  to  a  second ;  and  served  the  second  for  a  fortnight 
before  the  instrument  of  assignment  was  executed. 

Under  these  circumstances,  the  examiners  of  articled  clerks  having 
refused  to  admit  him  to  examination,  on  the  ground  that  there  had  not 
been  a  complete  service  under  the  articles, 

Kelly  moved  that  the  examiners  might  be  required  to  admit  the  appli- 
cant to  examination,  and  contended  that  the  fortnight's  service  previous 
t9  the  assignment  was,  in  effect,  a  service  under  the  assignment. 

TiNDAL,  C.  J. — We  give  no  opinion  as  to  the  validity  of  the  service ; 
but  we  think  the  applicant  ought  to  be  put  in  a  position  to  have  that 
question  determined. 

The  examiners  ought  to  examine  him  de  bene  esse  ;  and  the  question 
as  to  the  sufficiency  of  the  service  may  then  be  raised ;  as,  by  a  refusal 
to  grant  a  certificate,  upon  which  the  applicant  may  appeal  to  thn 
judges. 


JACKSON  and  Another  v.  GALLOWAY.— p.  71. 

Under  a  charter-party  to  load  coals  and  iron  at  Cardiflf,  and  proceed  with  them  to  Alexandria 
the  running  days  to  commence  on  the  16th  of  December  le34,  plaintiff  having,  with  deibn. 
dant*8  consent,  ladrn  the  coals  at  Pembroice  in  ten  days  ensuing  the  16th  of  I>ecember,  and 
not  having  sailed  for  Cardiff  till  the  27th,  Held,  that  the  running  days  wrrc  still  to  be 
reckoned  from  the  16th  of  December,  and  that  proof  of  defendant's  consent  satisfied  on  alle- 
gation in  Uie  declaration  that  tiie  coals  had  been  luden  at  Pembroke  at  his  request 

The  plaintiffs  declared  in  assumpsit  on  a  charter-party  bearing  date 
December  2d,  1834,  under  which  tneir  ship,  then  at  Pembroke,  was  to 
sail  with  all  convenient  speed  to  Cardiff,  there  to  be  loaded  with  a  cargo 
of  coals  and  iron,  with  which  she  was  to  proceed  to  Alexandria ;  forty 
running  days  to  be  allowed  the  merchant,  if  the  ship  were  not  sooner 
despatched,  for  loading  the  ship  at  Cardiff  and  unloading  at  Alexandria; 
to  commence  on  the  16lh  of  December;  cease  when  loaded  and  des- 
patched ;  recommence  on  arrival  at  Alexandria  ;  and  finally  cease  when 
unloaded :  ten  days,  on  demurrage  over  and  above  the  laying  days,  at 
7/.  per  day.  The  plaintiffs  averred  that  after  the  making  the  cha'^.er- 
party,  the  ship,  being  at  Pembroke,  remained  there  by  the  consent  of  the 
plaintiffs,  and  at  the  request  of  the  defendant,  from  tlie  2d  to  the  17th  of 
December,  for  the  purpose  of  receiving  coals  on  board,  instead  of  bein^ 
loaded  with  such  coals  at  Cardiff;  that  the  plaintiffs,  at  the  request  ol 
the  defendant,  received  on  board  the  ship  at  Pembroke  a  cargo  of  coals, 
and  that  the  defendant  dispensed  with  that  part  of  the  charter-party 
which  related  to  the  sailing  with  all  convenient  speed  from  Pembrolce  to 
Cardiff;  that  the  ship  sailed  from  Pembroke  on  the  17th  of  December, 
and  arrived  at  Cardiff  on  the  18th  of  January  1835,  where  she  com- 
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Eleted  her  cargo,  ana  was  ready  to  proceed  on  her  voyage  on  the  2d  of 
'ebi-uary,  of  which  the  defendant  had  notice ;  but  that  the  defendant 
detained  her  at  Cardiff  twenty  days  over  and  above  the  lay  days  and  ten 
days  of  demurrage  in  the  charter-party  mentioned:  that,  on  the  19th  of 
February  the  ship  proceeded  to  Alexandria,  where  she  arrived  on  the 
10th  of  July,  and  was  ready  to  unload  on  the  13th,  of  which  the  defendant 
had  notice ;  but  that  the  defendant  detained  her  there  thirty  days  over  and 
above  the  lay  days  and  the  ten  days  of  demurrage  in  the  cHarter-party 
mentioned.  Breach ;  refusal  to  pay  freight  and  primage  according  to 
the  terms  of  the  charter-party,  or  the  sum  due  for  the  demurrage  of  the 
ship  at  Cardiff. 

There  were  also  general  counts  for  freight  and  the  use  and  hire  of  the 
ship. 

The  defendant,  by  his  pleas,  traversed  the  making  the  charter-party ; 
his  request  and  consent  to  load  the  ship  at  Pembroke ;  her  detention 
there  ;  his  dispensing  with  the .  stipulation  relating  to  the  ship's  proceed- 
ing at  once  from  Pembroke  to  Cardiff;  the  proceeding  to  Cardiff  with 
convenient  speed;  the  readiness  to  load  at  Cardiff;  and  the  detention  at 
Cardiff  and  Alexandria. 

There  was  also  a  plea  that,  by  mutual  consent  the  charter-party  waa 
altered  in  this,  that  the  running  days  should  commence  three  days  aftei 
the  arrival  of  the  ship  at  Cardiff;  and  that  she  arrived  there  on' the  9lh 
of  January. 

At  the  trial  before  Tindal,  C.  J.,  it  appeared  that  on  the  16th  of  De- 
cember the  plaintiffs'  ship  was  at  Pembroke,  where  she  took  in  a  part  of 
her  cargo,  and  remained  till  the  26th.  On  the  10th  of  January  follow- 
ing^ having  been,  delayed  by  stormy  weather,  she  arrived  at  Cardiff, 
where  she  was  detained  forty  days,  till  the  lOih  of  February;  she  then 
sailed  for  Alexandria :  there  she  was  further  detained  for  ten  3ays.  The 
demand  for  freight  w^as  settled  before  the  trial ;  and  the  point  in  dispute 
was  twenty  days  claimed  for  demurrage. 

The  defendant  attempted  to  show  that  the  taking  in  cargo  at  Pem- 
broke was  at  the  request  and  for  the  convenience  of  the  plaintiffs ;  and 
contended  that  they  could  not  recover  for  the  ten  days  occupied  at  that 
port.  The  jury  found,  as  the  result  of  a  long  correspondence  between 
the  parties,  that  the  ship  was  loaded  at  Pembroke  at  the  plaintiffs'  request, 
but  with  the  defendant's  consent,  and  that  there  w^as  no  agreement  to 
alter  the  charter-partv  in  the  manner  alleged  in  the  plea :  and  the  ship 
having  been  detained  altogether  twenty  days  over  and  above  the  forty 
running  days,  they  gave  a  verdict  for  170/.,  being  70/.  for  ten  days' 
demurrage,  at  7/.  a  day,  as  provided  by  the  charter  party,  and  100/.  for 
the  other  ten  days. 

Talfourd,  Serjt.,  obtained  a  rule  nisi  to  reduce  the  damages  by  the 
amount  of  ten  days.  In  allowing  twenty  days,  the  jury  must  have 
included  the  ten  days  at  Pembroke,  which,  upon  this  state  of  the  plead- 
ing and  facts,  they  ought  not  to  have  included. 

By  the  charter-party  the  running  days  were  to  commence  at  Cardiff: 
the  plaintiffs  had  not  declared  that  there  was  any  agreement  to  substi- 
tute Pembroke  for  Cardiff,  but  had  merely  alleged  an  excuse  for  not 
beginning  to  load  at  Cardiff;  namely,  that 'the  defendant  had  reouestea 
them  to  begin  loading  at  Pembroke  instead,  and  had  dispensed  witn  their 
beginning  at  Cardiff:  that  allegation,  however,  they  had  failed  to  prove; 
for  it  was  at  the  plaintiff's  request,  not  at  the  defendant's,  that  the  load-  . 
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ing  commenced  at  Pembi'oke.  The  defendant  only  consented.  The 
jury,  therefore,  ought  to  have  been  directed  not  to  allow  any  lay  days  at 
Pembroke. 

IVilde,  Serjt.,  who  showed  cause,  contended  that,  after  the  finding  of 
the  jury,  the  word  Pembroke  must  be  considered  as  inserted  in  the 
charter-party  instead  of  Cardiff,  by  mutual  consent ;  that  the  issue  upon 
that  head  had  been,  in  substance,  established  by  the  plaintiffs ;  for  if  the 
parties  agreed,  it  was  immaterial  from  which  of  them  the  request  pro- 
ceeded ;  and  the  result  would  be  to  leave  the  charter-party  in  all  other 
respects  the  same  as  before ;  so  that  the  lay  days  ought  to  be  reckoned 
from  the  16th  of  December,  though  the  ship  was  pardy  loaded  at  Pem- 
broke instead  of  Cardiff. 

Talfourd  and  R.  K  Richards,  in  support  of  the  rule,  argued  that  the 
loading  at  Pembroke  having  taken  place  at  the  plaintiils*  request,  and  it 
might  thence  be  inferred,  for  his  convenience,  the  defendant's  assent  to 
that  request  did  npt  amount  to  a  new  contract,  or  authorise  the  plaintiffs 
to  reckon  their  lay  days  from  Pembroke  instead  of  Cardiff. 

TisDAL,  C.  J. — The  question  is,  whether,  upon  the  facts  proved  at  the 
trial,  the  jury  have  done  wrong  in  allowing  170/.  damages.  The  con- 
tract was  for  the  plaintiffs'  ship  to  proceed  to  Cardiff  to  take  in  a  cargo 
of  coals  and  iron,  and  therewith  to  proceed  to  Alexandria :  forty  running 
days  to  be  allowed  the  merchant  for  loadin^at  Cardiff  and  unloading  at 
Alexandria,  to  commence  on  the  16lh  of  December;  and  ten  days  on 
demurrage  over  and  above  the  laying  days,  at  7/.  a  day.  The  question 
is,  whether,  after  this  contract  was  entered  into,  there  was  any  subse- 
(juent  agreement  to  vary  it  in  any  respect,  and  what  was  the  effect  of 
such  variation.  It  appears  that,  after  the  contract  was  entered  into,  a 
correspondence  took  place  between  the  parties,  the  result  of  which  was 
that,  at  the  instance  of  the  plaintiffs,  and  with  the  consent  of  the  defend- 
ant, the  coals  were  to  be  taken  on  board  at  Pembroke  instead  of  (Cardiff. 
The  defendant  says  that  this  was  no  al'eration  of  the  contract,  but  merely 
a  request  made  on  the  part  of  the  plaintifls  for  their  own  convenience, 
and  acquiesced  in  by  the  defendant.  I  am  not  subtle  enough  to  distin- 
guish that  from  an  alteration  of  the  contract.  Every  contract  consists  of 
a  request  on  one  side,  and  an  assent  on  the  other. 

I  tnink,  therefore,  that  there  was  an  agreement  to  vary  the  contract 
to  a  certain  extent,  that  is,  to  take  in  the  coals  at  Pembroke  instead  of 
Cardiff;  and  then  comes  the  Question,  whether  the  shipowner  is  entitled 
to  reckon  lay  days  while  the  snip  was  lying  at  Pembroke.  The  defend- 
ant contends  that  the  agreement  to  substitute  Pembroke  for  Cardiff  diil 
not  convey  any  right  to  charge  for  lay  days  at  Pembroke,  and  that  1 
ought  so  to  have  directed  the  jury.  But  it  seemed  to  me  that  the  mere 
substitution  of  Pembroke  for  Carciiff  left  the  rest  of  the  charter-party  as 
it  stood  before;  and  according  to  the  charter-party,  the  laydays  were  to  be 
reckoned  from  the  l«th  of  December,  wherever  the  ship  might  be  stationed. 
Suppose  the  case  of  an  agreement  with  a  builder:  an  alteration  as  to  any 
details  in  the  structure  would  not  discharge  the  builder  from  being  called 
on  to  carry  into  effect  the  rest  of  the  contract  according  to  the  original 
Jigrecment.  When,  therefore,  these  parties  came  to  an  agreement  to 
load  the  coals  at  Pembroke  instead  of  Cardiff,  the  lay  days  must  bo 
reckoned  from  the  16th  of  December,  at  Pembroke,  as  if  the  vessel  hod 
been  at  Cardiff.  If  it  had  been  shown  that  there  had  been  any  delay  on 
the  part  of  the  captain,  the  decision  might  have  been  different ;  but  no 
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suggestion  of  that  sort  was  made  on  the  part  of  the  defendant :  this  rule, 
therefore,  must  be  discharged. 

Vaughaw,  J. — The  jury  have  found,  properly,  that  the  defendant 
assented  to  the  plaintiffs'  request  to  take  the  coals  on  board  at  Pembroke 
instead  of  Cardiff.  The  effect  of  that  agreement  is  to  substitute  Pem- 
broke for  Cardiff,  but  to  leave  the  lay  days  to  be  reckoned  from  the  16tlj 
of  December,  as  before. 

BosA.vQUET,  J. — As  to  the  argument  that  there  was  no  agreement  to 
alter  the  charter-party,  a  request  on  one  side,  coupled  with  an  assent  on 
the  other,  is  Lord  Coke's  aggregatio  mentium  which  constitutes  an 
agreement.  The  effect  of  that  agreement  is  to  substitute  Pembroke  in 
the  charter-party  for  Cardiff,  but  not  to  alter  the  stipulation  with  respect 
to  the  lay  days. 

CoLTMAN,  J. — I  think  the  case  was  rightly  left  to  the  jury,  and  rightly 
decided  by  them.  When  it  is  found  that  the  loading  at  Pembroke  was 
assented  to  by  the  defendant,  it  follows  that  he  impliedly  assented  to 
reckon  the  lay  days  from  Pembroke  also. 

Rule  discharged. 


FERGUSSON  and  Another,  Assignees  of  W.    H.   BULLOCK,  a 
Bankrupt,  v.  NORMAN.— p.  76. 

A  pawnbroker,  who,  in  takingr  pledgen,  omits  to  pur^e  the  course  rrquired  by  39  Sl  40  G.  3, 
c  99, 8.  6,  acqatrcfl  no  property  in  the  pledfrcR,  and  cannot  maintain  a  lien  on  them  against 
the  amignoei  of  a  pawner  who  aflerwards  t)ccoino8  bankrupt 

This  was  an  action  of  trover,  brought  by  the  assignees  of  a  bankrupt ; 
the  defendant  pleaded  not  guilty ;  and  the  case  having  been  referred  to 
arbitration  under  an  order  of  Nisi  Prius,  the  arbitrator  found  specially 
for  the  opinion  of  the  Court,  that  the  plaintiffs  were  the  assignees  of  the 
estate  and  effects  of  William  Henry  Bullock,  a  bankrupt,  under  a  fiat 
issued  on  the  8th  of  February,  1834,  upon  an. act  of  bankruptcy  com- 
mitted the  27th  of  January,  i8  J4 ;  that  the  bankrupt  carried  on  tfie  busi- 
ness of  a  tailor;  and  from  the  1st  of  November,  1831,  to  the  29th  of 
September,  183*.^,  resided  at  No.  5,  South  Place,  Pimlico ;  and  from  tlie 
29th  of  September,  1832,  to  the  time  of  his  bankruptcy,  at  No.  50  Rupert 
street,  Haymarket.  While  living  at  both  those  places  he  was  a  house- 
keeper. Pimlico  is  tlie  out  ward  of  St*  George,  Hanover  Square,  and 
embraces  a  district  about  four  miles  round.  It  is  very  populous,  and 
contains  many  streets,  houses,  places,  courts,  and  squares.  The  defend- 
ant was  a  pawnbroker,  living  at  No.  61,  Prince's  street,  Leicester  square, 
where  he  had  carried  on  business  for  some  years  previouslv  to  the  1st 
uf  November,  1831,  and  from  thence  to  the  present  time.  Between  the 
ist  of  November,  1831,  and  the  27th  of  November,  1833,  the  bankrupt 
himself,  on  .different  occasions,  amounting  altogether  to  142,  pledged 
with  the  defendant,  as  a  pawnbroker,  various  articles  of  property,  in 
some  few  cases  for  more  than  5s.,  and  not  exceeding  lOs.,  but  in  the 
great  majority  of  cases  for  more  than  lO*. ;  of  those  pledges,  sixty  were 
at  the  time  of  the  action  in  the  possession  of  the  defendant,  upon  wnicn 
the  sum  of  89/.  145.  \ld,  had  been  advanced  by  the  defendant,  and  were 
of  the  value  of  100/.:  and  the  remaining  eighty-two,  upon  wliich  the  sum 
of  124/.  105.  5(/.  had  been  advanced  by  the  defendant,  had  been  sold 
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from  time  to  time  after  th^  expiration  of  a  year  from  the  time  they  were 
respectively  pledged,  and  before  the  27th  of  November,  1833 :  such  of 
them  as  were  pledged  for  more  than  10s.  were  sold  by  auction;  and 
were  altogether  of  the  value  of  155/.  6s.  2d.  The  whole  of  the  property 
so  pledged  belonged  to  the  bankrupt ;  and  on  the  24th  of  May,  1834, 
before  the  commencement  of  this  action,  the  plaintiffs  required  the 
defendant  to  deliver  the  whole  up  to  them,  which  the  defendant  refused 
to  do.  The  defendant,  pursuant  to  the  statute  39  &  40  G.  3,  c.  99,  s.  6, 
kept  separate  books,  sonje  for  the  entry  of  pledges  exceeding  5s.,  but  not 
exceeding  10s.,  and  others  for  pledges  above  10s.:  in  all  {he  entries  in 
those  books,  and  also  in  the  notes  or  duplicates  given  by  the  defendant 
to  the  bankrupt  at  the  time  of  pledging,  the  defendant  had  in  every 
instance  inserted  the  name  of  Reeves  as  the  name  of  the  person  by  whom 
the  goods  were  pledged  :  the  name  of  the  bankrupt  no  where  appeared. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  by  reason  of  that  misdescription,  the  arbitrator  assessed  their 
damages  at  255/.  6s.  2d. 

The  defendant  had  written  Pindico  only,  as  the  place  of  abode  of  the 
owner  of  the  goods  pledged,  as  well  in  the  entries  in  the  books,  as  in  the 
duplicates  given  to  tlie  bankrupt  at  the  time  of  pledging. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
recover  by  reason  of  that  ground  of  objection,  the  arbitrator  assessed 
their  damages  at  *^55/.  6s.  2d. 

In  every  case  of  the  entry  of  a  pledge  in  the  defendant's  books,  the 
letter  L.  (for  lodger)  was  uniformly  inserted,  and  not  the  letter  H.  (for 
housekeeper),  except  in  nine  cases,  when  neither  the  letter  L.  nor  H. 
was  inserted.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  were 
entitled  to  recover,  by  reason  of  the  insertion  of  the  letter  L.  in  the 
books,  instead  of  the  letter  H.,  the  arbitrator  assessed  the  plaintiffs' 
damages  at  2^\L  6s.  7</.;  and  if  the  plaintiffs  were  entitled  to  recover 
m  the  above  nine  cases,  where  neither  the  letter  L.  nor  H.  was  inserted 
in  the  books,  the  arbitrator  assessed  the  plaintiffs'  damages  at  3/. 
19s.  Id. 

Among  the  duplicates  given  to  the  bankrupt  at  the  time  of  making  tlie 
pledge,  there  were  fifty-five  which  had  the  letter  L.  and  not  the  letter 
H. ;  and  the  value  of  the  property  mentioned  in  those  duplicates  was 
105/.;  there  were  also  sixty-seven  duplicates  which  had  neither  the 
letter  L.  nor  H.,  and  the  property  mentioned  on  those  last-mentioned 
duplicates  was  of  the  value  of  74?.  4s.  6d.,  upon  which  the  sum  of  64/. 
•Is  9d.  had  been  advanced  by  the  defendant ;  part  of  which  property,  ol 
the  value  of  60/.  3s.  6rf.,  had  been  sold;  and  the  remainder,  of  the  value 
of  14/.  Is.,  still  remained  in  the  defendant's  possession.  In  seven  of  the 
before-mentioned  nine  cases,  the  duplicates  bore  the  letter  L. ;  and  the 
property  so  pledged  was  of  the  value  of  3/.  Os.  7c/.;  and  in  the  remaining 
two  cases,  the  duplicates  had  neither  the  letter  L.  nor  H.,  and  the  value 
of  the  property  in  those  two  instances  was  19s. 

The  oankrupt,  on  the  24th  of  April,  1833,  pledged  some  cloth  for  10s. 
Id.,  which  was  not  entered  in  the  book  kept  for  the  entry  of  pledges 
above  10s.,  and  the  duplicate  of  it,  when  given  by  the  defendant  to  the 
bankrupt  bore  no  numlx^r ;  the  value  of  that  cloth  was  10s.  5(/.,  and  it 
was  still  in  the  defendant's  possession ;  and, 

If  the  CJourt  should  be  ot  opinion  that  the  plaintiffs  were  entitled  to 
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tccover  in  respect  of  that  item,  the  arbitrator  assessed  tlie  damages  in 
respect  thereof,  at  10s.  5rf. 

Before  any  money  was  lent  or  advanced  upon  any  one  of  the  said 
pawnings,  t&e  defendant  did,  upon  every  occasion  of  such  pawnings,' 
make  the  uiquiry  as  directed  by  the  act  of  parliament,  except  in  the  two 
cases  where  neither  the  letter  *L.  nor  H.  appeared  upon  the  duplicates, 
or  was  inserted  in  the  entries  in  the  books.  The  defendant  was  informed 
in  every  instance  by  the  person  pledging,  that  his  name  was  Reeves,  and 
that  he  resided  at  Pimlico,  but  not  in  any  street,  place,  or  square,  or 
house  with  a  number ;  and  also,  that  he  was  a  lodger,  except  in  the 
two  cases  above-mentioned. 

Barstowt  for  the  plaintiffs. — The  pawnbrokers'  act,  39  &  40  G.  3,  c. 
99,  s.  6,  enacts,  t|iat  the  pawnbroker,  before  advancing  any  money  on  a  ^ 
pledge,  shall  enter  a  description  of  the  goods  in  a  book ;  the  name  of  the 
person  pawning  them;  the  name  of  the  street  and  number  of  the  house 
in  which  such  person  shall  abide,  and  whether  lodger  or  keeper  of  the 
same;  using  the  letters  L.  and  H.  for  that  purpose;  the  name  and  abode 
of  the  owner  of  the  goods,  according  to  the  information  of  the  person 
pawning;  into  all  which  circumstances  the  pawnbroker  is  required  to 
inquire :  that  he  shall  number  each  entry ;  and  upon  taking  the  pledge 
shall  give  to  the  party  pledging  a  memorandum  corresponding  with  the 
entry.  In  the  nine  cases,  therefore,  in  which  the  defendant  has  entirely 
omitted  in  his  books  the  letters  L.  and  H. ;  in  the  sixty-seven  in  which 
there  have  been  omissions  in  the  duplicates,  and  in  the  single  case 
entirely  omitted  in  his  books,  the  defendant  having  violated  the  injunc- 
tions of  the  statute,  acquired  no  property  in  the  goods  as  against  the 
plaintiiTs,  and  can  establish  no  lien.  Obedience  to  those  injunctions 
bt*ing  required  before  the  advance  of  any  money,  neglect  of  the  condition 

Erecedent  renders  the  contract  void;  and  this,  notwithstanding  the  diso- 
t5dience  is  visited  with  a  penalty  under  s.  26 ;  for  the  object  of  the  act 
wns  general,  to  prevent  depredation,  by  rendering  detection  easy ;  and 
in  BartieU  v.  Fmer,  Carth.  25*2,  it  is  laid  down,  that  every  contract 
contrary  to  a  statute  is  void.  In  Law  v.  Ilodnon^  11  East,  800,  it  was 
held  that  the  statute  17  G.  3,  e.  42,  which  requires  bricks  for  sale  to  be 
of  certain  dimensions,  and  gives  a  penalty  for  the  breach  of  that  regu- 
lation, being  passed  to  protect  the  buyer  against  the  fraud  of  the  seller, 
if  bricks  be  sold  and  delivered  under  the  statutable  size,  unknown  to  the 
buyer,  the  seller  cannot  recover  the  value  of  them.  And  since  the  case 
of  Forfiter  v.  Tiiylor,  5  B.  &  Adol.  887,  (27  E.  C.  L.  R.,)  it  may  be  safely 
advanced  as  a  general  proposition,  that  an  act  forbidden  to  be  done, 
under  a  penalty,  is  in  legal  effect  absolutely  prohibited,  and  that  the 
prohibition  exists  whether  the  penalty  be  introduced  in  a  statute  passed 
for  a  financial  object,  or  for  the  general  protection  of  society.  So  in 
Oope  V.  RoivlandSj  2  Mees.  &  Welsh.  149,  it  was  held  that  a  broker 
could  not  maintain  an  action  for  work  and  labour,  and  commission  for 
buying  and  selling  stock,  &c.,  unless  duly  licensed  by  the  mayor  and 
aldermen  of  the  city  of  London,  pursuant  to  6  Anne,  c.  16.  In  Arm- 
strong  v.  Armstrong,  8  Mylne  &  K.  64,  Lord  Brougham,  C,  said,  "If 
a  person  agrees  with  another  to  be  a  secret  partner  in  the  business  of  a 
pawnbroker,  he  agrees  to  do  that  which  is  illegal  and  punishable  by  the 
39  &  40  G.  3,  c.  99,  an  act  containing  provisions  highly  beneficial,  and 
bringing  the  trade  in  question  under  regulations  which  are  wholesome 
to  the  community,  inasmuch  as  they  prevent  the  abuse  of  such  traffic ; 
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regulations  which  will  never  be  objected  to  by  the  respectable  part  of 
the  body  concerned  in  carrying  the  trade  on,  and  which  only  affect 
those  whom  the  police  ought  to  watch  over.'*  And  in  this  respect  there 
is  no  difference  between  seeking  to  enforce  a  contract,  and  asserting  a 
claim  to  a  lien ;  for  Fitzroy  v.  Owillim^  1  T.  R.  153,  which  seemed  to 
countenance  such  a  distinction,  has  been  overruled  by  Wood  v.  Chrim- 
wood,  10  B.  &  C.  679,  (21  E.  C.  L.  R.,)  and  Sargreaves  v.  Hutchinson^ 
2  Adol.  k  Ell.  12,  (29  E.  C.  L.  R.) 

Peter%dorff^  for  the  defendant. — There  is  nothing  in  the  case  to  show 
that  the  de^ndant  took  more  than  5  per  cent,  interest ;  and  unless  he 
did,  he  is  exempted,  by  sect.  30,  from  observance  of  the  formalities 
prescribed  by  sect.  6.  It  is  the  province  of  a  jury  to  say  what  was  the 
nature  of  the  contract;  Tregoning  v.  AUenborougn^  7  Bingh.  97,  (20  E. 
C.  L.  R.) 

But  even  if  he  were  lending  money  in  the  capacity  of  a  pawnbroker, 
he  has  his  lien  on  the  goods  for  the  money  advanced,  notwithstanding 
he  may  have  failed  to  observe  the  regulations  prescribed  by  'sect.  6. 
Even  where  a  claim  is  barred  by  the  statute  of  limitations,  it  has  been 
held  that  the  creditor  mav  still  avail  himself  of  a  right  of  lien ;  Hig- 
gins  V.  Scott,  2  B.  &  Adol.  413,  (22  E.  C.  L.  R.,)  Nichohon  v.  Chav- 
man,  2  H.  Bl.  254.  The  right  to  enforce  a  contract,  therefore,  and  the 
right  to  insist  on  a  lien,  are  not  co-relative  and  co-extensive.  It  is  true 
a  lien  cannot  arise  on  a  tortious  taking :  but  these  goads  were  taken  on 
an  advance  of  money ;  and  an  illegal  act,  collateral  to  the  loan,  will 
not  deprive  the  lender  of  his  securities.  Thus  in  Kerrison  v.  Cbfe,  8 
East,  231,  it  was  held  that  though  a  bill  of  sale  for  transferring  the 
property  in  a  ship  by  way  of  mortgage  might  be  void  as  such,  for  want 
of  reciting  the  certificate  of  registry  therein,  as  required  by  the  statute 
26  G.  3,  c.  6,  s.  17,  yet  the  mortgagor  might  be  sued  upon  his  personal 
covenant  contained  in  the  same  instrument,  for  the  repayment  of  the 
money  lent.  So,  in  Readshaw  v.  Balders,  4  Taunt.  57,  a  covenant  in 
an  annuity  deed,  made  prior  to  the  statute  46  G.  3,  c.  65,  s.  115,  which 
statute  had  a  retrospective  operation, — whereby  the  grantor  of  the 
annuity  covenanted  to  pay  the  same  on  the  days  and  times  specified, 
without  any  deduction  in  respect  of  the  then  present  or  any  future  pro- 
perty tax, — was  held  to  be  void  in  respect  of  its  obligations  on  the 
grantor  not  to  deduct  the  property  tax,  but  not  in  respect  of  the  pay- 
ment of  the  annuity,  subject  to  such  deduction ;  and  in  Mouys  v.  Leake, 
8  T.  R.  411,  .where,  in  a  deed  of  grant  of  a  rent-charge  by  a  rector  out 
of  his  benefice,  the  grantor  also  covenanted  personally  to  pay  the  rent- 
charge,  and  gave  a  warrant  of  attorney  to  confess  judgment  as  a  col- 
lateral security  for  payment,  the  Court  refused  to  order  the  deeds  to  be 
delivered  up  to  be  cancelled. 

The  cases  in  which  the  courts  have  held  a  non-observance  of  a  statute 
to  constitute  a  forfeiture  of  goods,  or  an  avoidance  of  a  contract,  are 
cases  in  which  such  has  appeared  to  be  the  intention  of  the  legislature 
those  cases  are  referred  to  m  Cope  v.  Rowlands-,  but  in  the  present  act, 
from  the  circumstances  that,  under  sect.  11,  persons  buying  or  taking 
in  pledge  unfinished  goods,  or  linen  or  apparel  intrusted  to  others  to  wash 
or  mend,  are  to  forfeit  double  the  sum  lent,  and  to  restore  the  goods; 
and  under  sect.  13,  where  g<x>ds  are  unlawfully  pawned,  the  pawn- 
broker is  to  restore  them,  while  no  such  provision  is  made  in  sect.  0,  it 
may  be  inferred  that  it  was  not  the  intention  of  the  legislature  to  avoid 
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the  contract,  or  deprive  the  pawnbroker  of  his  lien  for  an  omission  to 
observe  the  formalities  prescribed  in  sect.  6. 

Barstow  in  reply. — It  sufficiently  appears,  from  the  facts  found  by  the 
arbitrator,  and  tne  language  used,  that  the  defendant  took  these  goods  in 
the  capacity  of  a  pawnbroker ;  and  then  in  order  to  found  a  right  of  lien, 
there  must  be  a  leojal  contract,  which  here  diere  was  not,  for  want  of 
observing  the  conditions  precedent  to  its  validity.  In  none  of  the  cases 
cited  for  the  defendant  was  the  contract,  as  here,  void  ab  initio. 

TrifDAL,  C.  J. — It  appears  to  me  in  this  case,  that  all  the  contracts 
which  were  entered  into  between  the  parties  who  pledged  goods  and  the 
pawnbroker,  in  which  the  requisites  prescribed  by  the  sixth  section  of 
the  pawnbroker's  act  were  not  observed,  are  to  be  held  void.  Upon 
looking  at  that  section,  the  requisites  that  are  made  necessary  are  those 
that  are  to  precede  the  contract,  and  to  accompany  and  make  it  out : 
they  are  not,  as  has  been  contended,  collateral  to  the  contract  itself.  A 
distinction  may  easily  be  drawn  as  to  those  duties  imposed  on  the  pawn- 
broker which  are  entirely  collateral  to  the  individual  contract ;  and  it 
would  be  too  much  to  say,  because  he  had  not  observed  the  enactment 
of  the  statute  in  such  matters,  that  therefore  the  contract  made  by  him 
should  be  void.  Suppose  an  instance  in  which  his  name  was  required  to 
be  put  up  over  the  door,  and  some  mistake  had  been  made.  A  penalty 
is  given  for  not  putting  up  the  name;  but  it  would  not  follow  that  con- 
tracts entered  ir^to  by  an  individual  whose  name  had  been  incorrectly 
spelled,  would  be  therefore  void.  However,  when  we  look  at  the  present 
section,  the  case  is  extremely  simple  :  it  enacts,  that  every  person  who, 
after  the  commencement  of  this  act,  shall,  by  way  of  pawn  or  pledge, 
take  from  any  person  whatsoever  goods  or  chattels  of  any  kind  soever, 
whereon  shall  be  lent  any  sum  exceeding  5^.,  shall  forthwith,  and  b)efore 
he  shall  make,  advance,  or  lend  any  money  on  such  pawn  or  pledge, 
enter  the  same  in  a  book  in  a  particular  manner.  Then  it  goes  on  to 
describe  other  duties  to  be  performed ;  some  of  which  are  to  inquire  the 
place  of  abode  of  the  party  who  brings  the  goods,  whether  he  be  a  lodger 
or  housekeeper,  and  to  put  a  certain  mark  according  to  the  fact,  H.  or 
L.,  on  entering  the  loan.  And  it  goes  on  to  direct  that  the  pawnbroker 
shall,  at  the  time  of  taking  any  pawn  or  pledge,  give  a  duplicate  in  the 
manner  there  pointed  out.  It'apjKjars,  therefore,  that  there  are  acts  to 
be  done  by  the  pawnbroker  before  and  at  the  time  of  entering  into  the 
contract ;  and  it  is  quite  evident  that  the  statute  was  passed  not  only  for 
the  purpose  of  protectinsf  the  numerous  parties  who  borrow  money  on 
small  pledges,  but  also  the  public,  against  frauds  committed  on  third 
persons,  the  real  owners  of  goods,  by  pledging  their  property  without 
their  consent ;  for  the  pawnbrokers'  entries  would  facilitate  the  detection 
of  any  fraud  or  robberies  so  committed.  This,  therefore,  being  the 
object  and  intention  of  the  legislature,  and  the  requisites  being  such  aa 
arc  to  be  performed  at  the  time  of,  and  previously  to,  entering  into  the 
contract,  1  think  the  contract  must  be  held  to  be  void,  notM'ithstanding 
there  are  specific  penalties  for  the  omission  of  such  requisites.  The  late 
case  of  Cape  v.  Rowlands  is  completely  in  point,  and  rcvicws  all  the 
preceding  cases,  beginning  with  BarUett  v.  Viner^  which  alone  would  be 
suflicientto  determine  the  present  case. 

Then  comes  the  question,  whether,  though  the  contract  itself  be  void, 
the  party  may  not  have  a  lien  on  the  goods. 

But  a  lien  can  only  arise  in  one  of  three  ways ;  either  by  an  express 
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contract;  by  a  general  course  of  dealing  in  the  trade  in  which  the  lien 
is  set  up;  or  from  the  particular  cinrunistance  of  the  dealing  l>etween 
the  parties.  The  two  first  are  out  of  the  question  here ;  and  there  is 
nothing  in  the  dealing  between  the  parties  but  the  ordinary  circumstances 
between  pawner  and  pawnee.  So  that  it  comes  round  to  this,  that,  if 
the  contract  be  void,  tne  lien  is  void  also ;  and  I  see  no  ground  on  which 
the  right  of  the  pawnbroker  to  resist  this  action  can  be  set  up. 

It  is  said  that  there  are  some  cases  in  which,  though  the  contract  has 
been  held  to  be  void,  a  party  has  been  allowed  to  recover  on  it ;  as  iu 
Kcirison  v.  Colt  and  Aouys  v.  Lcahe,  In  Knnison  v.  Cole  a  mortga;nrc 
was  given  on  a  ship,  without  reciting  the  certificate  of  registry,  under  the 
Registry  Act ;  and  it  was  held  that  there  was  nothing  in  that  circum- 
stance to  impeach  a  bona  fide  loan  of  money  at  legal  interest;  that 
though  the  security  given  on  the  ship  was  invalid,  yet  that  the  common 
law  contract  for  money  lent  and  interest  to  be  paid,  might  still  be  enforced. 
In  the  same  way,  in  the  case  of  Mouys  v.  Leahe,  though  the  statute  of 
Elizabeth  made  void  the  contract  as  to  the  ecclesiastical  benefice,  yet  the 
repayment  of  the  money  might  be  enforced  at  common  law,  notwith- 
standing the  partv  had  lost  the  security  of  the  lx)nefice.  So,  in  the  present 
case,  if  there  had  been  any  other  contract  which  could  have  been  set  up 
and  acted  upon  as  a  legal  contract,  it  would  have  fallen  within  the  prin- 
ciple of  those  cases ;  but  there  is  no  contract  Iiere  except  that  which  was 
entered  into  under  the  purview  of  this  act,  and  which  is  void  for  the 
reasons  I  have  stated.  I  think,  therefore,  that  the  plaintiffs  are  entitled 
to  recover  so  much  of  these  goods  as  are  subject  to  the  specific  objections 
which  have  been  pointed  out. 

Vaughan,  J. — I  am  of  the  same  opinion.  Upon  the  true  construction 
of  the  Pawnbrokers'  act,  and  the  authority  of  decided  cases,  we  cannot 
hold  that  the  defendant  has  any  lien.  It  is  urged,  on  the  part  of  the 
defendant,  that  he  has  his  lien,  because,  in  the  first  place,  it  does  not 
appear  that  he  has  been  actiujj  as  a  pawnbroker;  and  the  thirtieth  section 
of  the  act  of  parliament  declares  that  the  act  shall  not  be  construed  to 
extend  to  any  person  who  shall  lend  any  money  on  a  pledge  at  the  rate 
of  5  per  cent.  But,  on  looking  at  the  manner  in  which  the  case  is  stated, 
it  does  not  appear  there  has  been  a  single  instance  in  which  the  pledge 
has  been  redeemable  on  the  terms  of  paying  5  per  cent,  interest.  Then, 
the  sixth  section  appears  to  me  to  create  a  clear  condition  precedent ; 
the  pawnbroker  must  comply  with  the  requisites  of  that  section  before 
he  can  acquire  any  right  to  make  any  legal  contract.  As  he  has  failed 
to  do  so,  the  question  arises,  what  is  the  effect  of  this  violation  of  the 
statute  ?  Is  it  simply  that  the  party  iy  to  be  subject  to  a  penalty,  and 
still  to  retain  his  lien  (  But  how  could  he  acquire  a  lien  if  the  con*ract 
were  an  illegal  contract?  The  case  cannot  be  distinguished  in  principle 
from  that  ot  Cope  v.  Rowlands.  In  the  case  of  the  butter  contract, 
where  particular  penalties  were  inflicted  on  parties  for  not  marking  their 
casks  or  packages  with  their  names,  it  was  contended  tnat  though  they 
might  be  subject  to  the  penalty,  yet  the  contract  was  not  void,  and  that 
they  might  maintain  their  action  for  the  price  of  the  butter;  but  the 
Court  of^ Queen's  Bench  held  that  the  provision  which  required  the  vessel 
to  be  branded  with  the  vendor's  name,  being  passed  for  the  protection 
of  the  public  against  fraud,  indirectly  prohibited  the  sale  of  butter  in 
vessels  which  were  not  properly  markea ;  and  that  the  contract  of  sale 
WJis  void,  though  the  party  might  also  be  liable  to  a  penalty.    It  appears 
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to  me,  therefore,  on  the  principle  of  the  cases  already  decided,  and  the 
provisions  of  this  act  of  parliament,  that  no  right  of  property  passed  to 
the  pawnbroker  under  the  circumstances  of  this  case ;  and  consequently 
that  he  had  no  lien. 

BosANQUET,  J. — I  am  of  the  same  opinion.  It  appears  to  me  to  be 
clear,  by  the  statement  of  the  case,  that  the  transactions  on  which  the 
case  is  founded  were  transactions  of  loan,  on  a  contract  of  pledge,  with 
the  defendant,  as  a  pawnbroker ;  for  it  is  expressly  found  that  the  bank- 
rupt himself,  on  different  occasions,  amounting  to  142,  pledged  with  the 
defendant,  as  a  pawnbroker,  various  articles  of  property  for  certain  sums. 

The  question  now  is,  whether  such  transactions  were  or  were  not 
valid.  The  sixth  section  of  the  act  shows  the  express  intention  of  the 
lcgi<;lature,  that,  wherever  any  properly  is  taken  in  pawn  by  a  pawn- 
broker for  the  loan  of  money,  a  certain  course  shall  be  pursued ;  and 
unless  that  course  be  pursued,  the  contract  is  prohibited  by  law.  Being 
prohibited  by  law,  it  is  void,  whether  there  be  or  be  not  any  particular 
penalty  annexed  to  it.  If  the  transaction  itself  becomes  illegal,  this  con- 
sequence necessarily  follows,  as  it  appears  to  me,  that  no  property  can 
pass  to  the  pawnbroker  in  the  thing  pledged.  If  no  property  can  pass 
in  the  pledge,  then  the  property  remains  in  the  pawner,  and  he  will  be 
entitled  to  recover.  There  may  be  cases,  undoubtedly,  in  which  that 
which  is  prohibited  is  collateral  to  the  subject  of  the  contract ;  but  it  is 
unnecessary  now  to  define  to  what  extent  that  doctrine  may  go,  for  it 
appears  to  me  sufficient  in  the  present  case  to  say,  that  wnat  the  act 
requires  here  is  expressly  directed  by  the  legislature  to  accompany  the 
contract.  Under  these  circumstances,  I  tliink  that  the  plaintiffs  are 
entitled  to  recover. 

CoLTMAiV,  J. — The  defendant  must  be  considered  to  have  received  the 
goods  as  a  pawnbroker.  Now  a  pawnbroker  is  a  person  who  lends 
money  on  usurious  interest,  and  on  interest  which  prima  facie  would  be 
illegal.  The  contract  which  he  makes  and  enters  into  could  not  be 
cnlbrced  except  on  the  foundation  that  he  complied  with  the  requisites 
of  the  act  of  parliament.  But,  not  to  put  it  on  that  which  might  be  con- 
sidered a  strict  ground  to  go  upon,  it  appears  to  me  that  the  express 
terms  of  the  sixth  clause  make  a  compliance  with  its  regulations  a 
condition  precedent  to  be  performed  before  the  pawnbroker  can  lend  his 
money ;  and,  if  he  fails  to  do  that,  he  becomes  liable  to  the  penalties 
imposed  by  the  twenty-sixth  section.  The  Court,  in  general,  is  not 
forward  to  consider  a  matter  as  a  condition  precedent,  unless  it  be 
expressly  made  so.  Here  in  terms  it  is  made  so.  The  act  has  prolii- 
bitcd  the  loan  to  be  made  until  the  preceding  regulations  have  been 
romplied  with.  Therefore,  it  appears  to  me,'  thai  in  this  case  the  coniract 
was  invalid,  and  that  the  plaintitls  are  entitled  to  recover. 

Judgment  for  the  plaintiff's. 


WRIGHT  and  Others,  Assignees  of  ROSS,  a  Bankrupt,  v.  FEARN- 

LEY.— p.  89. 

Abuikropt  baviogf,  within  two  months  before  (lie  fiat,  deposited  chattels  by  way  of  pledge,  in 
eoniidcratioa  of  an  advance  of  money.  Held,  that  the  transaction,  though  bona  fide,  and 
without  notice  of  an  act  of  bankruptcy,  was  not  protected  by  sect  82,  of  6  G.  4,  c.  16;  but 
that  his  aasignees  might  recover  the  value  in  trover. 
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To  trover  for  goods,  the  defendant  pleaded,  that  after  Ross  became 
bankrupt,  and  before  the  date  and  issuing  of  the  fiat  against  him,  to  wit, 
on,  &c.,  he  delivered  to,  and  deposited  with  the  defendant  the  goods  and 
chattels  in  the  declaration  mentioned,  in  consideration  of  and  upon  cer- 
tain large  advances  of  money,  amounting  to  2000Z.,  then  made  and   ad- 
vanced by  the  defendant  to  the  said  Koss  at  his  request,  upon  the 
delivery  and  deposit  of  the  said  goods  and  chattels  with  the  defendant, 
to  secure  payment  to  the  defendant  of  such  advances  thereon  ;  that  the 
goods  and  chattels  were  delivered  to  and  deposited  with  the  defendant, 
and  the  advances  were  made  by  him  thereon  boniafde^  and  without  any 
notice  to  the  defendant  so  dealing  with  Ross  of  any  prior  act  of  bank- 
ruptcy, or  any  act  of  bankruptcy  committed  by  Ross  at  the  time  of  the 
defendant  so  dealing  with  him  :  and  because  the  advances  so  made  by  the 
defendant  had  always  since  been,  and  still  were,  unpaid  and  owing   to 
the  defendant,  he,  at  the  said  time  Avhen,  &c.,  detained  the  said  goods 
and  chattels  to  secure  the  repayment  of  such  sums  of  money  by  him  ad- 
vanced on  the  deposit,  with  him,  of  the  said  goods  and  chattels,  as  he 
lawfully  might  for  the  cause  aforesaid ;  which  was  the  said  supposed 
conversion  in  the  declaration  mentioned ;  and  that,  the  defendant  was 
ready  to  verify,  &c. 

Replication,  that  the  advances  in  the  plea  mentioned  were  made  hy 
the  defendant  to  Ross,  and  the  goods  and  chattels  were  delivered  to  and 
deposited  with  the  defendant  by  Ross,  after  he  became  bankrupt,  and 
within  two  calendar  months  before  the  issuing  of  the  fiat  against  him, 
under  which  the  plaintifiB  were  assignees ;  and  that,  the  plaintifis  were 
ready  to  verify. 

Rejoinder,  that  Ross  did  not,  nor  did  the  plaintiffs,  at  any  time  tender 
or  offer  to  pay  to  the  defendant  the  said  advances  of  money  in  the  plea 
mentioned,  or  any  part  thereof,  and  the  same  remained  and  were  wholly 
unsatisfied  and  unpaid  to  the  defendant ;  and  that,  the  defendant  was 
ready  to  verify. 

Demurrer  and  joinder. 

Tomlinsonj  for  the  plaintiffs. — The  defendant,  by  pleading  over,  has 
admitted  that  the  goods  were  deposited  within  two  months  before  the 
fiat :  his  case,  therefore,  cannot  fall  within  the  eighty-first  section  of 
6  G.  4,  c.  16,  which  protects  contracts,  dealings,  and  transactions  with 
any  bankrupt  made  and  entered  into  more  than  two  months  before  the 
fiat :  the  eighty-second  section  enacts,  that  all  pat/ments  bona  fide  made 
to  any  bankrupt  before  the  issuing  of  the  fiat  shall  be  valid :  but  an  ad- 
vance of  money  by  way  of  loan,  upon  a  deposit  of  goods  as  a  security, 
cannot  be  considered  as  a  payment  within  that  section.  In  Cannan  v. 
Denew,  10  Bingh.  292,  (25  E.  C.  L.  R.,)  one  Russell,  having  committed  i^ 
secret  act  of  bankruptcy,  assigned  chattels  to  the  defendant  as  a  security 
for  money  lent  him  by  the  defendant,  in  trust,  to  permit  Russell  to  use 
them  till  March,  1833 ;  and  then  to  sell  them  in  discharge  of  the  debt, 
if  unpaid.  In  October  1832,  within  two  months  of  that  assignment,  a 
commission  of  bankruptcy  was  issued  against  Russell :  it  was  held,  that 
the  assignment  was  not  protected  by  the  eighty-second  section  of  6  G. 
4,  c.  16 ;  and  Tindal,  C.  J.,  said,  "  Here  there  was  no  payment  for 
goods  sold  by  the  bankrupt,  but  a  loan  of  money  on  a  pledge ;  and,  if 
taat  be  within  the  protection  of  section  82,  the  bankrupt  might  effectually 
mortgage  all  his  estate  after  an  act  of  bankruptcy."  Gaselee,  J. — **  As 
to  the  objection  that  this  was  a  payment  protected  by  the  eighty-second 
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gectioQ  of  the  statute,  I  understand  the  word  payment,  m  that  clause,  to 
apply  to  payment  of  a  debt,  and  not  to  a  loan  of  money  upon  the  security 
of  a  transfer  of  goods." 

And  the  case  is  rendered  clearer  by  reference  to  former  statutes,  from 
which  the  6  G.  4  has  been  taken.  Alderson,  J.,  says,  in  Cannan  v. 
Denew,  "  The  act  of  19  G.  2,  c.  82,  explains  what  is  meant  by  payment ; 
after  reciting  the  injury  to  trade  and  credit  by  defeating  payments  made 
after  secret  acts  of  bankruptcy,  it  enacts,  '  that  no  person  who  is  or  shall 
be  really  and  bona  fide  a  creditor  of  any  bankrupt,  for  or  in  respect  of 
goods  really  and  bona  fide  sold  to  such  bankrupt,  or  for  or  in  respect  of 
any  bill  or  bills  of  exchange  really  and  bona  fide  drawn,  negotiated,  or 
accepted  by  such  bankrupt,  in  the  ttsual  and  ordinary  course  of  trade 
and  dealing,  shall  be  liable  to  refund  or  repay  to  the  assignee  or  assignees 
of  such  bankrupt's  estate  any  money  which,  before  the  suing  forth  of 
such  comm.ssion,  was  really  and  bona  fide,  and  in  the  usual  and  ordinary 
course  of  trade  and  dealing,  received  by  such  person  of  any  such  bank- 
rupt, before  such  time  as  the  person  receiving  the  same  shall  know, 
understand,  or  have  notice  that  he  is  become  a  bankrupt,  or  that  he  is 
in  insolvent  circumstances.'  That  explains  what  is  meant  by  payments 
made  to  the  bankrupt."  Cash  v.  Young,  2  B.  &  C.  413,  (9  E.  C.  L.  R.,) 
and  EUl  v.  Farnell,  9  B.  &  C.  45,  (17  E.  C.  L.  R.,)  which  may  be  cited 
for  the  defendant,  were  not  cases  of  deposit  by  way  of  security  upon 
the  advance  of  a  loan,  but  absolute  sales,  accompanied  with  bona  fide 
payments. 

Hoggins,  for  the  defendant. — Within  the  spirit  of  the  statute,  which 
should  receive  a  liberal  construction  in  favour  of  bona  fide  transactions, 
this  was  a  payment  in  the  ordinary  course  of  dealing,  and  protected  by 
the  eighty-second  section.  Upon  the  principles  of  commercial  exchange, 
the  bankrupt  purchased  the  defendant's  money  by  the  deposit  of  goods ; 
and  in  such  exchange  every  advance  is  a  payment.  Thus,  in  Willis  v.  The 
Bank  of  England,  4  Adol.  &  Ell.  21,  (31  E.  C.  L.  R.,)  the  giving  cash 
for  a  bank  post-bill  was  held  a  payment  under  the  eighty-second  section, 
although  some  days  must  elapse,  after  sight  of  the  bill,  before  payment 
of  it  can  be  demanded.  [Tindal,  C.  J. — Here,  the  absolute  property 
in  the  goods  does  not  pass  upon  the  deposit,  as  in  case  of  a  sale :  if 
the  bailee  were  to  sell  the  goods,  he  would  be  a  wrongdoer.  Unless 
words  are  to  lostj  their  ordinary  meaning,  a  loan  is  not  a  payment.]  In 
Cannan  v.  Denew  the  goods  were  not  deposited,  as  here,  upon  the  advance 
of  the  money,  but  were  allowed  to  remain  in  the  possession  of  the  bank- 
rupt, so  that  there  was  not  a  bona  fide  transfer.  But  Woodbrid'pe  v. 
Swann,  4  B.  &  Adol.  633,  (24  E.  C.  L.  R.,)  shows  that  the  protection 
of  the  statute  is  not  confined  to  payments  on  sales :  there,  after  the  bank- 
ruptcy of  one  of  two  partners,  the  solvent  partner,  thinking  the  firm 
capable  of  paying  its  debts,  continued  the  business,  and  paid  partnership 
money  into  a  banker's,  to  be  applied  in  discharge  of  running  bills  of  the 
firm,  payable  at  the  bank ;  and  it  was  so  applied:  it  was  held  that  that 
payment,  having  been  made  bona  fide,  ami  without  any  contemplation 
of  bankruptcy  by  the  solvent  partner,  was  valid  at  law.  And  in  iShaw 
V,  Bailey,  4  B.  &  Adol.  801,  (31  E.  C.  L.  R.,)  a  similar  transaction  was 
held  protected  by  the  eighty-second  section.  If  it  were  otherwise,  tho 
assignees  of  a  bankrupt,  upon  a  recent  transaction,  might  possess  them- 
selves of  the  money  the  bankrupt  had  received  upon  the  deposit  of  tho 
goods,  and  then  recover  the  value  of  the  goods  also.     But  Dixon  v. 
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Puracy  Peake's  Addit.  Cases,  187,  shows  that  the  doctrine  of  relation 
to  the  act  of  bankruptcy  is  not  so  severe:  for  there,  a  party  having  a 
lien  on  goods  of  a  bankrupt  in  his  hands,  and  another,  without  knowledge 
j{  any  act  of  bankruptcy,  having  paid  him  the  sum  for  which  he  had  a 
lien,  and  having  advanced  a  further  sum  to  the  bankrupt  upon  those 
goods  which  were  delivered  to  him,  it  was  held  that  trover  would  not  lie 
by  the  assignees.  It  is  in  the  same  spirit  that,  under  the  forty-seventh 
section,  a  bona  fide  creditor  is  admitted  to  proof,  notwithstanding  a  pre- 
vious secret  act  of  bankruptcy. 

And,  under  the  equity  of  the  fiftieth  section,  defendant  may  set  off 
the  advance  against  the  deposit.  Thus,  in  Ux  parte  Prescott^  1  Atk. 
230,  it  was  held,  that  where  the  petitioner  was  a  creditor  of  the  bank- 
rupt for  110/.,  and  a  debtor  to  him  upon  bond  for  340/.,  payable  at  a 
future  time  with  lawful  interest,  he  might  set  off  his  demand  of  110/. 
against  the  principal  and  interest  due  on  the  bond,  as  far  as  it  would 
go,  and  not  be  obliged  to  prove  his  debt  under  the  commission,  and  take 
a  dividend  upon  it  only.  And  in  Olive  v.  Smith,  5  Taunt.  60,  (1  E.  C.  L. 
R.),  GiBBS,  J.,  said,  "  that  BullBTr,  J.,  and  afterwards  Lord  Mans- 
field, C.  J.,  adopted  it  as  a  principle,  that  wherever  there  is  a  mutual 
trust,  that  is,  wherever  one  party,  being  indebted  to  the  other,  intrusts 
that  other  with  goods,  it  is  a  case  of  mutual  credit.  And  this  is  not  an 
obiter  dictum^  but  made  a  material  ingredient  in  the  judgment  in  an  im- 
portant case,  French  y,  Fenn,**     See  also  Fx  parte  Deeze,  1  Atk.  128. 

TiNDAL,  G.  J. — It  appears  to  me  that  the  transaction,  which  is  stated 
in  these  pleadings,  does  not  amount  to  a  payment  within  the  meaning 
of  the  eighty-second  section  of  the  last  Bankrupt  Act,  and  that  it  is  not 
protected  by  that  section.  That  section  professes  to  protect  payments 
really  and  bona  fide  made  by  the  bankrupt  after  a  secret  act  of  bank- 
ruptcy, and  also  payments  really  and  bona  fide  made  to  the  bankrupt 
after  such  act  of  bankruptcy.  The  word  payment  alone  would  prima 
facie  denote  either  payment  of  an  antecedent  debt,  or  of  a  debt  con- 
tracted at  the  time  when  such  payment  is  made ;  whereas  this  transac- 
tion clearly  is  not  a  payment  of  an  antecedent  debt,  or  of  a  debt  con- 
tracted at  the  time,  but  a  loan  and  advance  of  money  on  deposit  of  a 
security.  But  it  does  not  rest  merely  upon  the  natural  force  of  the  word 
payment;  for  if  we  look  at  the  eighty-first  section,  it  seems,  to  my 
mind,  perfectly  clear  that  the  statute  was  contemplating  payment  made 
only  as  between  debtor  and  creditor ;  for  when,  in  the  first  clause,  it 
speaks  of  "  all  payments,  really  and  bona  fide  made  by  any  bankrupt, 
or  by  or  on  his  behalf,  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such  bankrupt,  such  payment 
not  being  a  fraudulent  preference  of  such  creditor," — what  more  can  we 
conclude  from  the  words  but  that  such  payment  is  with  reference  to  the 
condition  of  debtor  and  creditor  7  and  when  the  second,  which  relates 
to  sums  of  money  really  and  bona  fide  paid  to  the  bankrupt,  says,  that 
"  they  shall  be  valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
the  bankrupt  committed,  and  the  creditor  shall  not  be  liable  to  refund 
such  sum  to  the  assignees  of  such  bankrupt,  provided  he  had  no  notice," 
— ^what  can  be  the  inference  drawn  from  this  word  payment^  restrictbd 
as  it  is  by  the  relation  of  creditor  appearing  on  the  face  of  both  the 
clauses,  but  that  it  means  payment  of  a  debt,  either  before  contracted, 
or  at  that  moment  incurred,  by  the  sale  of  goods  between  the  parties  ? 
It  seems  to  me  that  the  forty-seventh  section,  to  which  reference  has 
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beeu  made,  rather  confirms  than  weakens  such  construction ;  for  the 
forty-seventh  section  gives  a  creditor,  after  an  act  of  bankruptcy  has 
been  committed;  that  power  which  he  had  not  before,  of  proving  his 
debt  under  the  commission.  But,  although  this  transaction  does  not 
fall  within  the  eighty-second  section,  it  appears  to  me  that  it  does  fall 
within  the  eighty-first,  of  which  the  party  is  precluded  from  availing 
himself,  because  the  period  of  two  months  had  not  elapsed  before  the 
commission  issued.  That  section  specifies  all  conveyances,  and  all  con- 
tracts and  other  dealings  and  transactions,  on  which  there  is  an  advance 
of  a  sum  of  money  on  the  handing  over  of  a  deposit.  And  we  are  not 
allowed,  as  has  been  contended  in  the  argument,  to  import  into  the 
eighty-second  section  such  transactions  and  dealings  with  the  bankrupt 
aa  are  specified  in  the  eighty-first.  See  what  a  strange  condition  a  party 
would  be  in  if  this  transaction  were  held  to  be  protected  under  the 
eighty-second  section.  There  might  have  been,  in  this  case,  a  convey- 
ance or  mortgage  of  the  property  with  the  regular  clauses  in  it :  in  that 
case  the  party  would  not  have  been  protected  under  the  eighty-first  sec- 
tion. But,  according  to  the  argument,  he  is  protected  under  the  eighty- 
second  section,  notwithstanding  two  months  had  not  expired  before  the 
issuing  of  the  fiat,  and  notwithstanding  he  has  contented  himself  with 
an  inferior  security. 

Vauohan,  J. — ^1  am  of  the  same  opinion.  It  would  introduce  great 
confusion  into  the  bankrupt  law  if  we  were  to  put  the  construction  on  the 
eighty-second  section  which  is  contended  for  by  the  counsel  for  the  de- 
fendant. This  is  an  advance  of  money  upon  a  deposit  of  goods,  which, 
under  the  eighty-second  section,  is  contended  to  be  a  payment ;  whereas 
it  is  neither  more  nor  less  than  a  loan.  And,  in  order  to  adopt  the  con- 
struction contended  for,  we  must  say  that  it  is  a  payment,  not  a  loan. 
The  cases  of  Shaw  v.  Bailey  and  Willii  v.  Th^  Bank  of  England  are 
widely  different.  Shaw  v.  BatUy  was  a  contract  for  the  purchase  of  tim- 
ber, and  a  contract  sustained  by  payment ;  and  in  Willis  v.  Tfie  Bank 
of  Englandj  the  bank  post-bills  were  given  in  consideration  of  other 
bills  which  were  taken  as  cash.  The  present  transaction  is  neither  within 
the  words  nor  the  spirit  of  the  act  of  parliament. 

BosANQUET,  J. — The  question  is,  whether  the  defendant  is  entitled  to 
retain  these  goods  against  the  assignees  of  the  bankrupt.  That  depends 
upon  the  question  whether  or  not  the  transaction  is  protected  by  the 
eighty-second  section  of  the  Bankrupt  Act.  It  appears  to  me  that  an 
advance  of  money  by  way  of  loan  on  a  pledge  of  goods  cannot,  by  any 
means,  be  brought  within  the  true  intent  and  meaning  of  that  section. 
That  has  already  been  decided  in  Cannan  v.  Denew,  The  enactments 
as  to  mutual  credit  do  not  apply  to  the  case. 

CoLTMAN,  J. — It  seems  to  me  that  the  case  is  perfectly  free  from 
doubt.  If  the  case  of  Cannan  v.  Benew  had  not  decided  it,  I  should 
have  had  no  difficulty  in  holding  that  the  transaction  in  question  is  not 
protected  by  any  provision  of  the  statute.  The  matter  cannot  be  put 
in  a  clearer  light  than  by  the  counsel  for  the  plaintiffs,  when  he  said, 
"  The  question  is,  whether  a  loan  is  a  payment."  The  eighty-second 
section  clearly  applies  to  the  payment  of  a  debt,  because  it  provides 
that  the  creditors  shall  not  be  liable  to  refund  the  same  to  the  assignees 
of  the  bankrupt ;  that  is,  to  pay  a  second  time  a  debt  already  discharged 
to  the  bankrupt.  The  eighty-first  section  is  out  of  the  question,  only 
that  it  furnishes  an  inference  that  a  more  limited  construction  is  to  be 
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applied  to  the  eighty-second  than  is  contended  for  by  the  counsel  for 
the  defendant. 

As  to  the  rules  of  set-off,  unless  the  transaction,  if  it  had  been  worked 
out  to  its  conclusion,  would  finally  have  resulted  in  mutual  debts,  the 
party  is  not  entitled  to  the  benefit  of  such  a  claim. 

Judgment  for  the  plaintiffs. 


PILMORE  V.  HOOD.— p.  97. 

Defendant  being  aboat  to  sell  a  public^houae,  fiiltely  represented  to  R,  who  had  agreed  to  par* 
chase  it,  that  the  receipts  were  180/.  a  month :  B.  having,  to  the  knowledge  of  dcfcndunt, 
commanicated  tliis  reprcAentation  to  plaintiff,  who  became  the  purchaser  instead  ofB.,  Held, 
that  an  action  lay  against  defendant  at  the  suit  of  plaintiff. 

Thes  declaration  stated,  that  before  the  committing  of  the  grievances 
by  the  defendant,  as  hereinafter  mentioned,  by  a  certain  indenture  of 
lease,  bearing  date  the  25th  of  September,  1819,  made  between  the  Rev- 
erend James  Archer  and  others  of  the  one  part,  and  Robert  Simmonds 
of  the  other  part,  for  the  considerations  therein  mentioned,  the  lessors 
demised  to  R.  Simmonds,  his  executors,  administrators,  and  assigns,  all 
that  messuage  or  tenement,  situate,  &c.,  and  then  used  or  occupied  is  a 

Eublic-house,  or  liquor  shop,  together  with  all  appurtenances  thereto 
elonging :  to  hold  the  same  unto  the  said  R.  Simmonds,  his  executors, 
administrators,  and  assigns,  from  the  25th  March  then  last  past,  for  the 
term  of  twenty-nine  years,  at  the  yearly  rent  of  500/.  payable  quarterly, 
and  subject  to  the  covenants  and  agreements  therein  contained ;  that  by 
divers  mesne  assignments,  the  said  indenture  of  lease  and  the  premises 
thereby  demised  afterwards  became  legally  and  absolutely  vested  in  the 
defendant  for  the  rest,  residue,  and  remainder  of  the  term ;  and  the 
defendant  then  carried  on  the  trade  and  business  of  a  publican  and  licen- 
sed victualler  at  the  said  messuage  and  premises ;  tnat  afterwards,  lo 
wit,  on,  &c.,  one  Robert  Bowmer  had  contracted  and  agreed  with  the 
defendant  for  the  absolute  purchase  of  the  said  lease,  with  the  good  »vill, 
and  possession  of  the  dwelling-house  and  premises  thereby  demised,  and 
at  and  for  a  certain  price  or  sum  of  money,  to  wit,  i  1  /5/.;  but  no  assign- 
ment had  been  made  to  him:  that  the  defendant,  at  and  before  the  makmg 
of  the  agreement  with  R.  Bowmer,  falsely,  fraudulently,  and  deceitfully 

Eretended  and  represented  to  R.  Bowmer,  that  the  trade  of  the  public- 
ouse  had  been  and  then  was  180/.  per  month,  all  retail  over  the  counter: 
that  Bowmer  not  being  able  to  complete  the  purchase,  it  was  afterwards, 
to  wit,  on,  &c.,  agreed  by  and  between  the  plaintiff,  Bowmer,  and  the 
defendant,  that  the  plaintiff  should  become  the  purchaser  of  the  premises 
in  the  room  and  stead  of  Bowmer ;  and  at  and  before  the  making  of  the 
last-mentioned  agreement,  Bowmer  communicated  to  the  plaintiff  that 
the  defendant  had,  at  and  before  the  making  of  the  first-mentioned  agree- 
ment with  him,  represented  that  the  trade  of  the  pubUc-house  had  been 
and  then  was  180/.  per  month,  all  retail  over  the  counter :  of  all  which 
premises  the  defendant  at  and  before  the  making  of  the  agreement  sec- 
ondly mentioned,  had  notice.  That  the  plaintiff,  confiding  in  the  repre- 
sentations so  made  by  the  defendant,  then  agreed  to  become  the  pi]r«> 
chaser  of  the  premises,  at  and  for  a  certain  price  or  sum  of  money,  to 
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wit,  1175/.  in  the  room  and  stead  of  R.  Bowmer;  that  the  plaintiff  after- 
wards, to  wit,  on,  &c.,  paid  the  said  sum  of  1175/.  to  the  defendant  for 
the  same ;  but  that  the  trade  of  the  said  public  house  had  not  been  nor 
was  180/.  per  month,  all  retail  over  the  counter,  as  the  defendant  at  the 
lime  of  his  making  his  false  and  deceitful  representation,  and  also  at  the 
time  of  his  entering  into  the  last-mentioned  agreement  well  knew  :  that 
the  defendant  by  means  of  the  premises,  falsely  and  fraudulently  deceived 
the  plaintiff  in  the  said  sale,  and  thereby  the  premises  had  become  and 
were  of  no  use  or  value  to  the  plaintiff;  that  the  plaintiff  had  sustained 
great  trouble  and  expense,  to  wit,  an  expense  of  1000/.  in  and  about  the 
carrying  on  the  business  of  a  publican  and  licensed  victualler  in  the  mes- 
suage and  premises,  and  had  sustained  great  loss  in  disposing  of  the 
premises ;  to  the  plaintiff's  damage,  &c. 

Plea.  That  the  defendant  did  not  authorise  Bowmer  to  communicate 
to  the  plaintiff,  that  the  defendant  had  pretended  and  represented  to 
Bowmer  that  tlie  trade  of  the  public-house  in  the  declaration  mentioned 
had  been  and  then  was  1 80/.  per  month,  all  retail  over  the  counter,  in 
manner  and  form  as  in  the  declaration  was  alleged ;  and  that,  the  defend- 
ant was  ready  to  verify. 

Demurrer ;  for  that  it  was  not  averred  in  the  declaration  that  the 
defendant  authorised  Bowmer  to  communicate  to  the  plaintiff  that  the 
defendant  had  pretended  and  represented  to  Bowmer  that  the  trade  of 
the  public-house  had  been  and  then  was  IbOL  per  month,  all  over  the 
counter :  that  it  was  not  necessarily  understood,  intended  or  implied  that 
such  an  averment  was  contained  in  the  declaration,  and  that  it  was 
not  necessary  to  the  maintenance  of  the  action  that  the  declaration  should 
contain  such  an  averment:  that  the  plea  amounted  to  an  immaterial 
traverse,  and  was  no  answer  to  the  declaration. 

Jomder. 

Stammers^  in  support  of  the  demurrer. — The  plea  is  ill,  as  raising  an 
immaterial  issue.  Whether  the  defendant  authorized  Bowmer  to  make 
to  the  plaintiff. the  representation  touching  the  profits  of  the  public 
house,  or  not,  he  knew  that  it  had  been  made,  he  knew  that  it  was  false, 
and  he  derived  a  profit  and  the  plaintiff  sustained  a  loss  by  that  false- 
hood. Under  those  circumstances  it  is  immaterial  whether  he  authorized 
Bowmer  to  repeat  the  representation  or  not :  at  all  events  he  sanctioned 
the  repetition,  and  is  responsible  for  it ;  and  the  declaration  discloses  a 
sufficient  cause  of  action.  Qui  tacet  consentire  videtur :  as  in  Hun%den 
V.  Cheyneyy  2  Vern.  150,  where,  the  mother,  who  was  the  absolute  owner 
of  a  term,  was  present  at  a  treaty  for  her  son's  marriage,  and  heard  her 
son  declare  that  the  term  was  to  come  to  him  at  his  mother's  death,  and 
was  a  witness  to  the  deed  whereby  the  reversion  of  the  term  was  settled 
on  the  issue  of  the  marriage  after  the  mother's  death ;  the  mother  was 
held  compellable  in  equity  to  make  good  the  settlement,  and  to  settle 
the  reversion  of  the  term  accordingly  after  her  death :  the  Court  cited 
the  case  of  Dr.  Amyas,  who  stood  by  and  suffered  a  purchaser  to  go  on 
without  disclosing  of  his  title ;  and  the  case  between  Charles  Clare  and 
the  Earl  of  Bedford,  who  only  witnessed  a  deed  and  told  the  money 
lent  at  his  master's  chambers,  being  his  clerk,  and  for  that  alone  had 
his  own  security  postponed.  Bac.  Abr.  Fraud  (B).  In  Com.  Dig. 
Aetitm  on  the  Vme  for  a  Deceit^  cited  by  Lord  Kbnyon  in  Pa%ley  v. 
Freeman^  8  T.  R.  51,  it  is  laid  down  that  an  action  on  the  case  for  a 
deceit  lies  when  a  man  does  any  deceit  to  the  damage  of  another.     In 
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Kill  V.  Gray,  1  Stark.  N.  P.  C.  434,  (2  E.  C.  L.  R.,)  which  was   an 
action  of  assumpsit  to  recover  the  sum  of  lOOOZ.  for  a  Claude,  which 
had  been  sold  by  the  plaintiff  to  the  defendant,  it  appeared  that  a  per- 
son of  the  name  of  Butt  had  been  employed  by  the  plaintiff  to  sell  the 
picture  in  question.     The  defendant,  being  desirous  of  purchasing  it, 
pressed  Butt  to  inform  him  whose  property  it  was,  which  the   latter 
refused  to  do.     In  the  course  of 'the  treaty,  Butt  being  at  that  time 
employed  in  selling  a  number  of  pictures  for  Sir  Felix  Agar,  the  defend- 
ant, misled  by  circumstances,  erroneously  supposed  that  the  picture  in 
question  was  also  the  property  of  Sir  Felix  Agar.     Butt  knew  that  the 
defendant  laboured  under  that  delusion,  but  did  not  remove  it,  and  the 
defendant,  under  that  misapprehension,  purchased  the  picture.      The 
plaintiff  offered  to  prove,  by  the  testimony  of  the  most  eminent  artists, 
that  the  picture  was  a  genuine  Claude,  and  of  great  value ;  and  it   ap- 
peared that  after  the  sale  had  been  completed,  and  after  the  defendant 
had  been  informed  that  the  picture  was  not  the  property  of  Sir  Felix 
Agar,  he  had  objected  to  the  payment,  not  on  the  ground  of  any  decep- 
tion that  had  been  practised  with  respect  to  the  ownership,  but  on  the 
ground  that  the  picture  was  not  a  genuine  Claude.    Lord  Ellenborough 
said,  '^Although  it  was  the  finest  picture  that  Claude  ever  painted,  it 
must  not  be  sold  under  a  deception.     The  agent  ought  to  have  cautiously 
adhered  to  his  original  stipulation,  that  he  should  not  communicate  the 
name  of  the  proprietor,  and  not  to  have  let  in  a  suspicion  on  the  part 
of  the  purchaser  which  he  knew  enhanced  the  price.     He  saw  that  the 
defendant  had  fallen  into  a  delusion  in  supposing  the  picture  to  be  Sir 
Felix  Agar's,  and  yet  he  did  not  remove  it.     I  take  for  granted  that 
you  will  be  able  to  prove  by  the  judgment  of  the  first  professional 
artists,  that  this  is  a  genuine  picture  of  Claude's,  and  it  would  not  be 
possible  to  go  further :  but  this  case  has  arrived  at  its  termination,  since 
it  appears  that  the  purchaser  laboured  under  a  deception  in  which  the 
agent  permitted  him  to  remain  on  a  point  which  he  thought  material  to 
influence  his  judgment.     I  am  of  opinion  that  the  contract  is  void." 

WarreUy  contra. — The  declaration  is  ill  for  not  averring  that  the  de- 
fendant authorized  Bowmer  to  make  the  representation  to  the  plaintiff; 
and  that  the  contract  between  the  plaintiff  and  defendant  was  the  same 
as  that  between  the  defendant  and  Bowmer.  The  defendant  is  not 
responsible  for  representations  made  without  his  authority;  and,  for 
aught  that  appears,  the  contract  made  with  the  plaintiff  may  have  been 
on  much  better  terms  than  that  made  with  Bowmer.  In  Mill  v.  Grat/^ 
the  delusion  originated  in  the  imagination  of  the  purchaser  himself,  and 
was  sanctioned  by  the  avowed  agent  of  the  vendor :  here,  Bowmer  was 
never  the  agent  of  the  defendant,  and  if  the  plaintiff  trusted  Bowmer,  it 
WM  his  own  folly.  In  Ward  v.  Weeks,  7  Bingh.  211,  (20  E.  C.  L.  R.,) 
the  plaintiff  alleged  special  damage  from  words  spoken  by  the  defendant : 
?t  was  held,  that  that  allegation  could  not  be  supported  by  proof  that  the 
defendant  had  spoken  the  words  to  one  Bryce,  and  that  damage  ensued 
in  consequence  of  Bryce's  repeating  them  as  the  words  of  the  defendant; 
and  TiNDAL,  C.  J.,  said,  "  the  substance  of  the  plaintiff's  allegation  is, 
that  by  reason  of  the  defendant's  false  representations  to  divers  persons, 
one  John  Bryer  refused  to  trust  the  plaintiff.  Now  the  evidence  neces- 
sary to  support  this  allegation  would  have  been,  either  that  John  Bryer 
was  present  and  heard  the  defendant  make  the  representations  to  some 
person,  or,  at  the  very  least,  that,  when  the  defendant  made  such  repre- 
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fientations,  he  directed  them  to  be  communicated  to  Bryer.  But  neither 
of  these  suppositions  exist  in  fact ;  on  the  contrary,  the  evidence  was, 
that  the  words  were  addressed  to  one  Edward  Bryce,  and  that  Bryce,  at  a 
subsequent  time  and  place,  and  without  any  authority  from  the  defend- 
ant, repeated  the  representation  to  Bryer ;  the  repetition  of  which  words, 
and  not  the  original  statement,  occasioned  the  plaintiff's  damage. 
Every  roan  must  be  taken  to  be  answerable  for  the  necessary  conse- 
quences of  his  own  wrongful  acts;  but  such  a  spontaneous  and  unautho- 
rized communication  cannot  be  considered  as  the  necessary  consequence 
of  the  original  uttering  of  the  words.  For  no  effect  whatever  followed 
from  the  first  speaking  of  the  words  to  Bryce ;  if  he  had  kept  them  to 
himself,  Bryer  would  still  have  trusted  the  plaintiff.  It  was  the  repeti- 
tion of  them  by  Bryce  to  Bryer,  which  was  the  voluntary  act  of  a  free 
agent,  over  whom  the  defendant  had  no  control,  and  for  whose  Ucts  he 
IS  not  answerable,  that  was  the  immediate  cause  of  the  plaintiff's 
damage."  In  Pauley  v.  Freeman^  Dohell  v.  Stephens^  3  B.  &  C.  623, 
(10  E.  C.  L.  R.,)  and  Langridge  v.  Levy^  2  Mees.  &  W.  619,  the  repre- 
sentations of  which  the  plaintiffs  complained  were  made  by  the  defendant 
himself,  and  not  by  a  third  party;  and  the  damage  which  ensued  was  the 
natural  and  necessary  consequence  of  the  language  of  the  defendant ;  for 
unless  it  had  been  so,  no  action  would  lie  against  him :  Vicars  v.  WiU 
co€k%,  8  East,  1,  Partington  v.  Kelly,  5  B.  &  Adol.  646,  (25  E.  C.  L. 
R)  Here,  there  is  nothing  to  show  that  the  plaintiff's  loss  was  occa- 
sioned by  the  representation  of  the  defendant,  or  that  the  defendant 
intended  he  should  act  upon  it. 

Stammers  in  reply. —  Vicars  v.  Wilcocks  and  Partington  v.  Kelly 
being  actions  for  slander,  have  no  application  to  the  present  case :  but 
Langridge  v.  Levy,  which  was  an  action  against  the  seller  of  a  gun — ■ 
which,  knowing  the  fact  to  be  otherwise,  he  warranted  to  have  been  . 
made  by  Nock, — for  an  injury  occasioned  by  its  bursting,  is  exactly  in 
point  for  the  plaintiff :  for  the  gun  having  been  sold  for  the  use  of  the 
plaintiff,  the  Court  held  it  to  be  immaterial  whether  -the  warran.ty  were 
given  to  the  party  injured,  or  to  a  third  person  who  communicated  it  to 
him. 

Ti?rDAL,  C.  J. — The  main  question  between  the  parties  is,  whether 
there  is  a  substantive  fraud  stated  on  the  face  of  the  declaration. 
Looking  at  the  general  statement  of  the  declaration,  it  amounts  to  this, 
— ^that  the  defendant,  being  possessed  of  a  public  house,  had  agreed  with 
one  Bowmer  to  sell  it  to  him  for  the  sum  of  117.5/.;  and  that,  in  the 
course  of  the  contract  or  negotiation  for  that  sale,  he  had  made  a  false 
and  fraudulent  representation  to  him  as  to  the  profits  that  had  been 
obtained  in  the  house.  It  is  alleged  that  Bowmer  elected  to  enter  into 
the  contract,  confiding  in  such  fraudulent  representation :  that  Bowmer, 
not  being  able  to  complete  the  purchase,  the  plaintiff  Pilmore  was  put 
into  his  place,  and  went  on  with  the  agreement  which  Bowmer  had 
entered  into :  that,  in  the  course  of  the  negotiation  between  Bowmer  and 
Pilmore,  Bowmer  had  repeated  the  communication  which  had  been 
made  to  him  by  the  defendant:  and  (which  is  an  important  ingredient  in 
this  case)  that  of  all  this  the  defendant  had  notice.  After  such  notice, 
he  goes  on  with  Pilmore  the  plaintiff,  and  allows  him  to  complete  the 
contract,  receiving  the  money  and  executing  the  assignment  to  him. 
That  appears  to  me  to  contain  a  substantive  allegation  that  there  was  a 
fraud  or  deceit  practised  by  the  allowance  and  consent  of  the  defendant 
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upon   the  plaintiff,  through   M'hich  the  plaintiff  has  incurred   certain 
damage. 

The  first  objection  made  by  the  counsel  for  the  defendant  was,  that  jrf. 
did  not  appear  on  this  declaration  that  the  contract  which  the  plaintifT 
nfterwarrls  eM*ered  into  with  the  defendant  was  the  same  contract  a.« 
that  which  Bowmer  had  entered  into  with  him.  But  1  am  unable  ta 
read  the  declaration  itself  without  understanding  that  the  plaintiff  took 
on  himself  the  performance  of  the  contract  which  had  been  entered  into 
with  Bowmer,  with  all  its  parts  and  circumstances,  the  price  as  well  as 
the  premises  to  be  conveyed ;  for,  after  stating  that  "  Bowner  had  con- 
tracted with  tlie  defendant  for  the  absolute  purchase  of  the  lease,  good- 
will, and  possession  of  the  dwelling-house  and  premises  therein  demised, 
for  1175/.,  but  that  no  assignment  had  been  made  to  him,"  the  declara- 
tion goes  on  to  allege  "  that  Bowmer  not  being  able  to  complete  the 
said  purchase,  it  was  afterwards  agreed  by  and  between  the  plaintiff, 
Bowmer,  and  the  defendant,  that  the  plaintiff  should  become  the  purcha- 
ser of  the  premises  in  the  room  and  stead  of  Bowmer." 

Now,  I  cannot  understand  that,  as  any  other  than  as  transferring  to 
the  plaintiff  the  agreement  which  had  not  been  completed  as  between 
Bowmer  and  the  defendant.  Here,  then,  we  have  a  case  in  which,  after 
the  defendant  has  had  notice  that  the  communication,  false  and  fraudu- 
lent as  it  was  to  Bowmer,  had  been  repeated  to  Pilmore  the  plaintiff, 
he  goes  on  with  Pilmore,  takes  the  money  from  him,  and  executes  the 
assignment. 

It  seems  to  me  that  the  object  and  motive  on  the  part  of  the  defen- 
dant is  the  same  whether  the  contract  had  remained  with  Bowmer 
or  had  been  transferred  to  Pilmore;  his  object  was  to  obtain  a  larger 
sum  for  the  public-house  than  he  knew  it  was  worth ;  the  means 
employed  are  the  same ;  for  it  is  the  same  false  and  fraudulent  represen- 
tation that  acts  on  the  mind  of  the  plaintiff;  and  the  result  is  the  same ; 
for  he  gets  from  the  plaintiff  a  sum  which  he  was  conscious  was  larger 
than  the  house  was  worth.  The  means  and  end  being  the  same,  I  am 
unable  to  distinguisTi  between  this  case,  and  the  case  as  it  would  have 
been  if  the  contract  with  Bowmer  had  gone  on. 

In  IVard  v.  H^eeks  nothing  had  been  done  by  the  defendant,  nor  had 
the  words  spoken  by  him  occasioned  the  special  damage  of  which  the 
plaintiff  complained.  But  here,  after  the  communication  has  been  made 
to  the  plaintiff,  something  (and  that  very  important)  is  done  by  the 
defendant,  for  he  goes  on  with  the  contract  itself,  and  completes  it  with ' 
the  plaintiff;  thereby  availing  himself  of  the  representation  which  he 
was  conscious  he  had  made.  It  seems  to  me  that  the  case  falls  precisely 
within  the  principle  laid  down  in  Langridge  v.  Levy,  Mees.  &  Welsh. 
532,  in  W'hich  the  Court  says,  "  We  do  not  decide  whether  the  action 
would  have  been  maintainable  if  the  plaintiff  had  not  known  of,  and 
acted  upon,  the  false  representation  ;  nor  whether  the  defendant  would 
have  been  responsible  to  a  person  not  within  the  defendant's  contempla- 
tion at  the  time  of  sale,  to  whom  the  gun  might  have  been  sold  or  handed 
over.  We  decide  that  he  is  responsible  in  this  case  for  the  consequences 
of  his  fraud,  whilst  the  instrument  was  in  the  possession  of  a  person  to 
whom  his  representation  was  either  directly  or  indirectly  communicated, 
and  for  whose  use  he  knew  it  was  purchased." 

This  case  falls  within  the  principle  so  laid  down,  and  therefore  I  think 
the  action  maintainable. 
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Then,  if  the  declaration  is  sufficient,  I  think  the  plea  tlmt  "  the  defen- 
dant did  not  authorise  Bo^^met-  to  make  the  communication,"  is  insuffi- 
cient ;  for  it  does  not  meet  the  whole  of  that  \Vhich  is  alleged  in  the 
declaration :  he  had  notice  that  the  communication  had  been  niadc  ;  and 
even  if  he  never  authorised  Bowmerto  makeit,yet,  knowini^  it  had  been 
made,  he  stood  by  and  allowed  the  purchase  to  be  completed,  in  order 
that  he  miglit  profit  by  it ;  so  that  the  issue  raised  by  the  plea  is  net 
muierial. 

Vaughaw ,  J. — I  am  of  the  same  opinion.  I  think  that  a  fraud  has 
been  practised  upon  the  plaintiff;  that  that  fraud  has  resulted  in  damage ; 
and  is  sufficiently  averred  on  the  face  of  the  declaration. 

After  stating  tlie  representation  made  to  Bowmer,  it  alleges  that  it 
was  agreed  between  all  parties  that  the  plaintiff  should  stand  in  the  shoes 
of  Bowmer ;  "  of  all  wmch  the  defendant,  at  and  before  the  making  of 
the  agreement  secondly  above  mentioned,  had  notice:"  that  is,  that, 
before  the  agreement  was  entered  into  between  the  plaintiff  and  the 
defendant,  the  defendant  well  knew  that  the  communication  made  by 
him  to  Bowmer  had,  in  point  of  fact,  whether  with  or  without  authority, 
been  made  to  the  plaintiff. 

Then  arises  the  question,  whether  a  party,  having  entered  into  a  con- 
tract, the  effect  of  which  would  be  likely  to  be  influenced  by  such  a 
representation,  shall  be  deemed  to  have  committed  no  fraud  if  the  con- 
tract be  transferred  to  a  third  person.  It  appears  to  me  there  could  not 
be  a  much  grosser  fraud  than  in  this  partv  standing  by  and  allowing  a 
second  contract  to  be  entered  into  under  the  circumstances  stated.  ^ 

The  case  of  Hill  v.  Grai/  goes  much  further ;  for  there  the  defendant 
only  stood  by  and  allowed  the  plaintiff  to  contract  under  a  delusion 
which  he  might  have  removed.  I  am  of  opinion  therefore  that  this 
declaration  is  sufficient ;  and  that  the  plea  is  not  a  sufficient  answer  to  it. 

BosAiTQUET,  J. — I  am  of  the  same  opinion.  This  is  an  action  for 
deceit.  The  question  is,  whether  upon  the  facts  that  appear  upon  the 
record,  the  plaintiff  has  or  has  not  been  fraudulently  deceived  by  the 
defendant.  And  I  think  when  the  circumstances  of  the  case  as  they 
appear  on  the  record  are  stated  in  order  of  time,  though  not  exactly  in 
the  order  in  which  the  averments  in  the  declaration  and  plea  are  found, 
that  there  can  be  no  doubt  on  the  subject. 

It  appears  that  the  defendant  entered  into  a  contract  of  sale  of  a  public- 
house  with  a  person  of  the  name  of  Bowmer :  that  when  that  agreement 
was  entered  into,  he  represented  to  Bowmer  that  the  public-house  was 
of  a  certain  value  in  respect  of  its  trade,  and  that  representation  he  knew 
to  be  false  at  the  time  tnat  he  made  it.  After  this  agreement  had  been 
entered  into  with  Bowmer,  Bowmer  finding  himself  unable  to  complete 
the  contract,  entered  into  a  negotiation  with  the  plaintiff  Pilmore,  and 
informed  him  what  representation  he  had  received  of  the  value  of  this 
public-house  from  the  defendant :  and  taking  it  according  to  the  plea, 
that  Bowmer  had  not  any  particular  authority  from  the  defendant  to 
make  such  communication  to  Pilmore,  the  defendant  had  notice  that  the 
information  had  been  given  to  Pilmore,  and  it  is  averred,  that  both  at 
the  time  of  the  original  agreement  with  Bowmer,  as  also  at  the  time  of 
the  agreement  which  subsequently  took  place  with  Pilmore,  the  defen- 
dant knew  that  that  information  was  false.  Then,  having  notice  that  that 
communication  had  been  made,  and  knowing  at  the  time  that  it  was 
false,  be  enters  into  a  new  agreement  with  Pilmore  and  Bowmer.  that 
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Pilmore  should  stand  in  the  place  of  Bowmer  in  the  purchase  of  tliis 
public-house.  The  record  further  states,  that  Pilmore,  confiding  in  thai 
representation,  paid  money  to  the  defendant.  I  think  it  is  impossible, 
on  the  statement  of  these  facts,  not  to  see  that  tiie  defendant  when  ho 
entered  into  that  contract  with  Bowmer,  having  thus  himself  made  thp? 
fraudulent  representation,  and  knowing  it  to  have  been  communicated  to 
the  person  with  whom  he  was  about  to  contract  a  second  time,  tlien 
withholding  an  explanation,  or  denial  of  his  authority  for  the  communi- 
cation,  and  suffering  the  plaintiff  on  the  faith  of  the  communication  to 
enter  into  that  contract,  was  not  as  much  guilty  of  a  deceit  on  the  plain- 
tiff as  if  he  had  in  terms  repeated  the  statement  himself.  On  these 
grounds,  without  entering  further  into  the  case,  I  think  this  action  may 
be  maintained.  The  case  of  Langridge  v.  Levy  is  a  strong  authority 
on  this  subject. 

CoLTMAN,  J. — I  am  of  the  same  opinion. .  If  appears  from  the  case 
decided  by  Lord  Ellenborough,  Hill  v.  Gray,  that  if  a  party  makes  a 
contract  with  another,  whom  he  knows  to  be  labouring  under  a  delusion 
materially  affecting  that  contract,  and  suffers  him  to  oe  operated  upon 
by  that  delusion,  the  contract  is  void.  That  seems  to  establish  the  pro 
position  that  there  may  be  a  fraudulent  representation  sufficient  to  avoid 
a  contract,  and  of  course  sufficient  to  be  the  ground  of  an  action,  with* 
out  actual  active  declaration  from  the  party  contracting.  There  is  a 
sort  of  tacit  acquiescence  in  a  fraudulent  representation,  here ;  indeed  it 
is  stronger  than  that,  because  it  is  a  representation  originally  flowing 
from  the  party  himself. 

It  seems,  therefore,  to  be  clear,  that  if  the  defendant  was  aware  al 
the  time  of  the  contract,  that  the  plaintiff  believed  the  truth  of  the  repre- 
sentation that  Bowmer  had  made,  he  was  aware  that  a  fraud  was 
committed  on  the  plaintiff.  The  case  seems  to  be  free  from  difficulty. 
The  only  doubt  that  struck  my  mind  on  the  subject  was,  whetlier  the 
mere  averment  that  he  had  notice  that  such  representation  had  been 
made,  without  an  averment  that  he  supposed  the  defendant  to  be  acting 
on  the  faith  of  that  representation,  was  sufficient.  But  upon  considera- 
tion, I  think  that  this  imports  primi  facie,  that  he  must  be  taken  to  have 
sanctioned  the  representation ;  and  when  it  is  coupled  with  the  fact  that 
it  did  impose  on  the  party,  it  must  be  taken  against  the  defendant,  that 
he  supposed  the  representation  had  been  believed. 

Under  these  circumstances,  I  think  there  has  been  a  representation  by 
the  defendant  sufficiently  fraudulent  to  entitle  the  plaintiff  to  maintain 
this  action. 

Judgment  for  the  plaintiff. 


TARLETON  v.  DUMELOW.— p.  110. 

Semble,  notice  bj  the  aolicitor  to  the  petitioning  creditor,  that  a  fiat  has  been  isnued  against  a 
party  wboee  goods,  or  tlie  proceeds  of  thcni,  are  in  the  bands  of  the  sheriff  ander  an  cxecu. 
tioo,  la  not  a  sufficient  claim  o(  the  goods  to  warrant  an  application  for  a  rule  to  interplead. 

Thb  officer  of  the  sheriff  of  Staffordshire  had  seized  and  sold  under 
9kfi.fa,y  sued  out  by  the  plaintiff  on  the  11th  of  June,  1838,  goods  of 
the  defendant  to  the  amount  of  82{.,  and  held  the  money  in  his  hands, 
when,  on  the  6th  of  July,  1838,  he  received  notice  from  the  solicitor  to 
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the  petitioning  creditor,  that  a  docket  had  been  struck  against  the  de- 
fendant as  a  dealer  in  coals,  and  that  2Lfiat  would  forthwith  be  obtained 
and  prosecuted  against  him :  on  the  17th  of  July  the  same  solicitor  gave 
the  officer  notice  that  ?kjiat  in  bankruptcy,  bearing  date  the  6th  of  July,  • 
had  been  issued  against  the  defendant,  upon  an  act  of  bankruptcy  com* 
milted  by  the  defendant  on  or  before  the  1st  of  June. 

On  the  16th  of  July,  two  persons,  who  lodged  in  the  house  of  the  de- 
fendant, also  gave  notice  that  certain  of  the  goods  seized  and  sold  under 
the  fi.  fa.  belonged  to  them. 

On  the  2d  of  July  the  sheriff  had  been  ordered  to  return  the  writ, 
but  on  the  9th  obtained  eight  days'  time  to  make  further  inquiries ;  and 
afterwards,  to  stay  proceedings  till  the  fifth  day  of  this  term,  when         j 

Crray,  on  the  part  of  the  sheriff,  obtained  a  rule  nisi  to  compel  the 
execution  creditor  and  the  assignees  or  lodger  to  interplead. 

Archbold^  who  showed  cause,  contended  that  the  sheriff  was  not 
entitled  to  this  rule,  unless  a  claim  had  been  made  to  the  property  seized 
in  execution :  here  there  had  been  no  claim,  but  at  the  utmost,  notice 
of  a  docket  and  fiat ;  and  Bentley  v.  Hook^  2  Dowl.  P.  C.  339,  2  Cr. 
k  Mee.  426,  had  determined  that  such  a  notice  is  insufficient. 

DundaSy  for  the  assignees. — It  did  not  appear  in  Bentley  v.  Hooky 
that  the  notice  was  given  by  an  authorized  person :  here  it  was  given  by 
the  solicitor  to  the  jf^^,  and  therefore  amounted  to  a  claim. 

Lumleyy  for  the  lodgers,  contended  that  the  claim  on  his  part  was 
unexceptionable;  and 

The  Court  being  of  that  opinion,  made  the  rule  absolute,  although 
they  threw  out  that  the  claim  on  the  part  of  the  assignees  was  not 
strictly  conformable  to  the  language  of  the  statute. 

Rule  absolute. 


WATSON  V.  REEVE  and  Another.— p.  112. 

A  cause,  eighth  on  the  list,  was,  on  the  day  of  trial,  called  on  in  its  regular  turn  before 
eleven  o*cIock,  and,  the  attorney  fur  defendants  not  having  delivered  bis  briefs,  a  ver- 
dict was  taken  for  plaintiff  for  IL  The  Court  refused  a  new  trial,  even  on  payment 
of  costs  by  defendants'  attorney. 

Gray  obtained  a  rule  nisi  for  a  new  trial  in  this  cause,  on  payment 
of  costs,  on  an  affidavit  that  the  defendants'  attorney  had  taken  coun- 
sel's opinion  on  evidence  on  Thursday,  the  8th  of  November,  and  as  the 
cause  stood  eighth  on  the  list  for  Saturday  the  10th,  the  day  appointed 
for  th6  trial,  did  not  deliver  his  brief  till  eleven  o'clock  on  that  day ; 
but  before  that  time  the  cause  had  been  called  on  in  its  turn,  and  nobody 
appearing  for  the  defendants,  a  verdict  had  been  taken  for  the  plaintift*. 

Qray  alleged  that  there  was  a  good  defence  on  the  merits,  and  refer- 
red to  De  Roufigny  v.  Peaky  3  Taunt.  484,  where  it  was  laid  down, 
that  if  a  cause,  which  was  meant  to  be  defended,  be  called  on,  and  tried 
as  an  undefended  cause,  in  consequence  of  the  defendant's  attorney 
neglecting  to  deliver  his  briefs,  the  Court  will  grant  a  new  trial,  com- 
pelling the  defendant's  attorney  to  pay  the  costs,  as  between  attorney  and 
client,  out  of  his  own  pocket. 

The  CouH  referred  him  to  Gwilt  v.  Orawleyy  8  Bing.  144,  (21  E.  C. 
L.  R.,)  where  the  defendant's  attorney  had  notice  on  the  26th  November 
that  his  cause  was  set  down  for  trial,  and  five  days  afterwards  it  was 
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called  on  and  tried  as  an  undefended  cause,  no  one  appearing  for  tlie 
defendant.  The  defendant's  attorney  having  on  the  day  of  tria>I 
delivered  no  briefs,  the  Court  refused  a  new  trial  on  any  terms. 

Humfrey  showed  cause  on  an  aflSdavit,  that  the  verdict  was  for  T/. 
only,  in  an  action  of  trover  for  a  gun,  and  that  one  of  the  defendants 
was  present  in  Court  when  the  cause  was  tried. 

Qray. — De  Roufigney  v.  Peale  is  a  stronger  case  in  favour  of  tho 
defendant  than  the  present ;  for  there  the  cause  stood  first  on  the  list^ 
60  that  the  defendant  had  no  excuse  for  not  being  ready.  The  Court 
might  grant  the  rule,  ordering  the  attorney,  as  in  that  case,  to  pay  the 
costs  out  of  his  own  pocket. 

Sed  per  Curiam. — Looking  at  the  small  amount  of  the  sum  recovered, 
and  the  circumstance  that  one  of  the  defendants  was  in  Court  at  the 
time  of  the  trial,  this  rule  must  be  discharged.  It  would  be  a  dangerous 
precedent  to  allow  a  defendant  to  hear  a  plaintiff's  case,  and  then,  pro- 
fiting by  his  own  neglect,  to  have  the  opportunity  of  coming  at  a  subse- 
quent day  to  take  advantage  of  any  weakness  he  may  have  discovered. 

BuIq  discharged. 


DALTON  V.  GIB.    Nov.  23.— p.  113. 

Befendaot  readtDg  la  Scotland,  the  Coari  refused  to  enter  an  exonereiur  on  the  bail- 
piece. 

A  RULE  ni9i  having  been  obtained  for  entering  an  exonereiur  on  tho 
bail-piece, 

Miller  opposed  it,  on  the  ground  that  the  defendant  had  resided  in 
Scotland  ever  since  January  last,  when  bail  above  was  put  in. 

HayeBy  in  support  of  the  rule,  relied  on  Bateman  v.  Dunn^  ante,  49. 

Sed  per  Curiam. — Where  the  principal  is  out  of  the  country,  he  can- 
not be  said  to  be  in  the  custody  of  his  bail,  who  are  in  no  condition  to 
render  him.  Rule  discharged. 


^       NORRIS  V.  BRACKEN.    Nov.  26.— p.  114. 

Under  1  &  2  Vict  c.  110,  the  Court  stayed  proceedingB  in  an  action  on  the  bail-bond, 
without  an  affidavit  of  merits. 

A  RULE  ni9i  having  been  obtained,  on  an  affidavit  that  the  defendant 
was  'arrested  in  August,  to  stay  proceedings  in  an  action  on  the  bail- 
bond,  under  the  equity  of  the  statute  1  &  2  Vict.  c.  110, 

Kelly  showed  cause  on  an  affidavit  which  disclosed  a  distinct  acknow- 
ledment  of  debt  by  one  of  the  bail,  and  a  promise  to  be  responsible. 

He  objected,  that  as  there  was  no  affidavit  from  the  sheriff  or  the  bail, 
denying  collusion  with  the  defendant,  nor  from  the  defendant,  asserting 
merits,  the  Court  would  not  deprive  the  plaintiff  of  his  vested  right  in 
the  forfeiture  of  the  bond. 

[TiNDAL,  C.  J. — If  this  application  is  refused,  bail  above  will  be  put 
in  on  payment  of  costs,  merely  to  render  the  defendant.]  The  bail 
would  not  be  entitled  to  relief,  except  on  an  affidavit  denying  collusion  : 
and  the  Court  would  not,  by  a  side  wind,  extend  to  the  relief  of  bail,  a 
statute  which  was  intended  only  for  the  relief  of  prisoners- 
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WSde,  Serjt.,  in  support  of  the  rule,  contended  that,  under  the  equity 
of  the  new  statute,  the  Court  might  relieve  the  parties  from  the  expense 
of  a  render ;  Bateman  v.  Dunn^  ante,  49 ;  and,  in  that  view  of  the  case, 
an  affidavit  of  merits  was  immaterial, 

TiNDAL,  C.  J. — If  the  defendant  were  in  prison,  we  should  discharge 
him  under  the  statute  without  an  affidavit  of  merits ;  it  would  be  impro- 
per, therefore,  to  drive  the  parties  to  the  expense  of  a  render,  as  we 
shall  not,  in  making  this  rule  absolute,  deprive  the  plaintiff  of  any  ad- 
vantage he  is  entitled  to  as  to  costs  actually  incurred. 

Rule  absolute. 


GOULD  V.  OLIVER.— p.  115. 

Ptaintiff  havin(f,  afler  plea,  ohtnincd  leave  to  amend  hU  declnrntion  on  payment  of  co8tt,  hy 
increasing  the  Amount  of  damages,  and  defendant  having,  afler  the  amendment,  paid  money 
into  Court,  by  which  one  of  his  pleas  became  unuvuilable.  Held,  that  he  was  not  entitled  to 
the  costs  of  such  plea. 

Ift  an  action  against  the  owner  of  a  ship  for  unskilfully  loading  the 
plaintiff's  goods  on  the  deck  of  the  ship,  in  consequence  of  which  ihey 
were  thrown  overboard  during  a  storm,  with  a  second  count  on  a  cus- 
tom for  contribution  in  respect  of  the  loss  by  jetsam,  the  defendant 
traversed  the  allegation  of  unskilfulness,  and  relied  on  a  custom  to  load 
in  the  manner  objected  to ;  and  to  the  second  count,  pleaded  a  set-off 
of '<i2/.  10«.  6d.  for  average  in  respect  of  other  goods  of  the  plaintiff  on 
board  the  same  ship  and  a  traverse  of  the  alleged  custom  of  contribution. 

In  February,  1838,  the  plaintiff  obtained  an  order,  which  was  con- 
firmed on  the  I9tli  of  April,  to  amend  his  declaration  on  pavment  of 
costs,  by  increasing  the  amount  of  damages  from  20/.  to  50/. :  tlie  defen- 
dant to  be  at  liberty  to  plead  de  novo. 

The  amendment  was  rendered  necessary  by  the  defendant  having 
unexpectedly  pleaded  a  set-off. 

The  defendant  then  withdrew  the  plea  alleging  the  custom  to  load  in 
the  manner  objected  to  (a),  and  paid  money  into  court. 

In  Trinity  term  last,  the  plea  of  set-off  was  set  aside  as  having  been 
pleaded  contrary  to  good  faith.  After  this,  upon  judgment  for  the  plain- 
tiff, in  taxing  the  costs  occasioned  by  the  amendment  of  the  declaration, 
the  master  allowed  the  defendant  the  costs  of  all  the  pleas  as  they  stood 
in  February ;  whereupon, 

Wilde,  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation,  on  the 
ground  that  the  defendant  was  entitled  only  to  the  costs  occasioned  by 
the  amendment. 

R.  V.  Richards,  who  showed  cause,  contended  that,  upon  leave  being 
given  to  amend  on  payment  of  costs,  the  defendant  was  entitled  to  the 
costs  of  all  the  pleas  then  upon  the  record.  The  amendment  occasioned 
the  payment  into  court,  and  tlie  payment  into  court  rendered  the  two 
pleas  unavailable :  the  defendant,  therefore,  ought  to  have  the  costs  of 
pleas,  which,  but  for  the  amendment,  might  have  availed  him. 

Tin  DAL,  C.  J. — The  plea  as  to  the  custom  had  nothing  to  do  with  the 

(a;  See  4  New  Cases,  134,  676,  (33  Eng.  Com.  Uw  Reps  301,  491.) 


Digitized  by  VjOOQIC 


72  Gould  v.  Oliver.   M.  T.  1838.  [116 

increase  ol  damages,  which  was  the  whole  of  the  amendment :  and  it  ]» 
clear,  that  the  a  owance  of  an  amendment  upon  payment  of  costs,  must 
mean,  costs  substantially  occasioned  by  the  amendment.  The  costs 
were  occasioned  by  the  spontaneous  action  of  the  defendant. 

Rule  absolute. 


DAY  V.  CLARK.— p.  117. 

Plaintiff  arrested  defendant  for  347/^  alleircd  to  be  duo  chiefly  for  architect*!  commimion  on 
the  ezpenNe  of  a  building  which  plaintiff**  aurveyor  cHtiiiiated  ut  5<H)Ui.  DGfendant*8  sur. 
veyora  estimated  tlic  expense  at  aums  not  exceeding  3100/.  But  defendant,  who  had  tho 
incuns  of  knowMijr,  not  having  disclosMHi  whut  the  actual  exjicnse  was,  the  Oourt  reiuscd  hiui 
ooota  under  43  Geo.  3. 

The  plaintiff  held  the  defendant  to  bail  for  3477.,  which  the  plain- 
tiff claimed  for  his  services  as  an  architect,  for  surveying  and  making  a 
plan  of  certain  old  buildings,  and  for  attendances  and  expenses  in  mak- 
ing specifications  for,  and  superintending,  the  pulling  down  of  the  old 
buildings,  and  the  erection  of  new. 

One  item  of  charge  was  2507.,  commission  at  5  per  cent,  on  50007.,  the 
value  of  the  work. 

The  cause  having  been  referred  to  arbitration  under  an  order  of  nUi 
prtu8y  and  the  arbitrator  having  awarded  the  plaintiff  only  211Z., 

B.  Andrews  obtained  a  rule  nisi  to  tax  the  defendant  his  costs  under 
the  43  G.  8,  c.  46. 

His  affidavit,  in  addition  to  the  foregoing  facts,  stated  that  the  plain- 
tiff had  told  the  defendant  that  the  expense  of  the  works  would  not  ex- 
ceed 2000/.,  and  that  competent  witnesses  on  the  part  of  the  defendant 
had  estimated  the  works  at  various  sums,  none  of  them  exceeding  31002. : 
but  the  defendant  omitted  to  state  what  the  works  cost,  for  which  he 
assigned  as  a  reason,  that  they  were  so  mixed  up  with  other  works  he 
was  carrying  on  at  the  same  time,  as  to  preclude  him  from  speaking  pre- 
cisely as  to  the  cost  of  each. 

Andrews  referred  to  Van  Nyvel  v.  Hunter,  3  Adol.  &  Ell.  243,  (30 
E.  C.  L.  R.,)  as  showing  that,  in  cases  of  disputed  account,  the  verdict 
of  a  jury — and  the  arbitrator,  here,  stood  in  the  place  of  a  jury — is  all 
but  conclusive ;  and  contended,  that  the  onus  was  now  cast  on  the  plain- 
tiff to  show  that  he  had  reasonable  and  probable  cause  for  holding  the 
defendant  to  bail.  Summers  v.  Grosvenor,  2  Cr.  &  Mee.  341,  Tipton 
v.  Gardner,  4  Adol.  &  Ell  317,  (31  E.  C.  L.  R.)  It  was  not  incum- 
bent on  the  defendant  to  show  that  the  arrest  was  malicious*  Twiss  v. 
Oshome,  4  Dowl.  P.  C.  107. 

Wilde,  Serjt.,  showed  cause  on  affidavits  which  stated  that  the  plain- 
tiff had  called  on  the  defendant  to  produce  his  accounts,  and  had  offered 
to  refer  his  claim  to  arbitration ;  that  great  alterations  had  been  made 
in  the  course  of  the  building ;  that  the  defendant  had  never  produced 
the  whole  of  his  accounts ;  and  that  the  plaintiff  and  his  surveyor  be- 
lieved the  expense  of  the  works  to  be  5000/. 

Wilde  referred  to  Fountain  v.  Young,  1  Taunt.  60,  Graham  v.  Beau-- 
fnont,  5  Dowl.  P.  C.  49,  and  Clare  v.  Cooke,  4  New  Cases,  269,  (33  E. 
C.  L.  R.,)  and  to  the  language  of  43  6.  3,  to  show  that  the  onus  lay  on 
the  defendant  to  make  it  appear  by  affidavit^  that  there  is  an  absence 
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of  reasonable  and  probable  cause ;  and  urged,  that  having  failed  to  pro- 
duce the  accounts  of  the  actual  expense  incurred  in  the  works,  he  had 
DO  ground  for  this  application  :  for  in  so  doubtful  a  matter  as  the  ex- 
pense of  building,  if  the  defendant  himself  could  not  make  out  the  ac- 
count with  precision,  the  plaintiff  might  well  have  reasonable  cause  for 
putting  his  own  estimate  higher  than  the  defendant's ;  and  the  defend- 
ant had  not  sworn  that  the  expense  did  not  amount  to  5000Z. 

B,  Andrews  and  Byles^  in  support  of  the  rule,  referred  to  Ballantyne 
V.  Taylor,  5  Adol.  k  Ell.  792,  (31  E.  C.  L.  R.,)  Griffiths  v.  Fointon,  2 
Nev.  &  M.  678,  (28  E.  C.  L.  R.,)  and  Robinson  v.  Whitehead,  6  Dowl. 
292,  as  establishing  that  it  is  at  the  peril  of  the  plaintiff,  if  he  arrests 
for  a  cause  which  he  has  not  the  means  of  proving. 

TiNDAL,  C.  J. — The  present  case  does  not  fall  within  the  intention  of 
43  G.  3,  c.  46,  s.  3.  That  statute  provides  that,  if  the  defendant  shall 
make  it  appear  by  affidavit,  there  was  not  reasonable  and  probable  cause 
for  holding  the  defendant  to  bail  in  the  amount  for  which  he  has  been 
sued,  the  defendants  shall  be  entitled  to  his  costs  notwithstanding  a 
judgment  for  the  plaintiff.  The  question  therefore  is,  whether  it  appears 
to  us  that,  there  was  no  reasonable  or  probable  cause  for  holding  this 
defendant  to  bail,  in  the  sum  of  347i.  Now,  the  plaintiff  and  his  sur- 
veyor swear  they  believe  the  expense  of  the  building,  on  which  the 
plaintiff  was  to  have  a  commission  of  five  per  cent.,  was  5000/.,  and  as 
the  defendant  does  not  attempt  to  show  what  the  sum  actually  was,  or 
swear  that  it  did  not  amount  to  5000/.,  we  cannot  say  that  the  plaintiff 
had  not  reasonable  and  probable  cause  for  believing  it  did. 

The  rest  of  the  Court  concurring,  the  rule  was  Discharged. 


CLARKE  V.  GOLDSMID.— p.  120. 

In  order  to  judgment  as  in  case  of  a  nonsuit,  defendant  cannot  rely  on  a  notice  of  trial  which 

he  has  refused  to  accept 

Issue  was  joined,  and  notice  of  trial  was  given  on  behalf  of  the  plain- 
tiff on  the  18th  of  June  for  the  adjourned  sittings  after  Trinity  term. 
The  notice  was  one  day  too  late,  on  which  account  the  defendant's 
attorney  refused  to  accept  it,  and  successfully  opposed  a  summons  to 
show  cause  why  he  should  not  accept  it. 

The  plaintiff  then  gave  notice  of  trial  for  the  first  sittings  in  the  preser 
term  ;  and  having  failed  to  proceed, 

WisrIUman  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit. 

Peacock  J  who  showed  cause,  referred  to  Gripper  v.  Lord  Templemore, 
.5  Dowl.  408,  and  Gmigh  v.  fFA//e,  2  Mees.  &  Welsh.  3«3,  as  establish- 
ing  that  the  application  was  premature,  being  in  the  same  term  for  which 
notice  of  trial  was  given ;  and  to  Ravger  v.  Blighy  6  Dowl.  ti35,  as 
deciding  that  the  defendant  could  not  fall  back  on  the  notice  in  June, 
which  he  had  rejected  as  insufficient. 

IVightman. — In  Gripper  v.  Lord  Templemore  issue  was  joined  in  the 
term  for  which  notice  of  trial  was  given;  here  it  was  joined  the  term 
before. 

TiiroAL,  C.  J. — But  you  cannot  fall  back  on  the  first  notice  of  trial 
which  was  insuflicient. 

Rule  discharged. 
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BOTTOMLEY  v.  FORBES.— p.  121. 

Upon  a  chnrtrr.party  en^jring  to  pay  41.  159.  per  ton  for  ^pods  shipped  at  Bombay  for  Txm- 
don,  cotton  to  be  calculated  at  50  cubic  feet  per  ton, — Held,  that  evidence  was  admiiwiblo  ftvr 
defendant  of  a  URage  to  pay  accordinjjr  to  the  measurement  taken  at  Bombay,  beioro  the 
g^oods  arc  loaded.  AIko,  that  plaintiff  was  entitled  to  kHow,  in  reply,  that  his  captain  object 
ed  to  receive  the  goods  at  the  Bombay  measurement;  measured  them  when  on  board  ;  und 
delivered  an  account  of  that  measurement  to  the  shippers. 

Assumpsit,  on  a  c charter-party,  for  freight.  According  to  the  termsj 
of  the  charter-party,  the  shipper  was  to  pay  4/.  lojf.  per  ton  fordil  goods 
shipped  at  Bombay  for  London,  cotton  to  be  calculated  a/ /k/ty  cubic  feet 
per  ton,  and  all  other  goods  according  to  the  East  India  Company's 
scale. 

At  the  trial  before  Coltm.\n,  J.,  it  appeared  that  the  defendant  shipped 
on  board  the  vessel,  at  Bombay,  1575  bales,  and  thirty-two  half  bales^ 
of  cotton.  They  were  compressed  in  the  warehouse  at  Bombay  by 
an  hydraulic  press,  and,  being  measured  immediately  after  pressure, 
amounted,  upon  the  bill  of  lading,  according  to  the  calculation  of  fifty 
cubic  feet  per  ton,  to  355  tons.  The  cotton,  by  its  own  elasticity,  has  a 
tendency  to  expand,  and  after  being  unloaded  at  London,  it  amounted, 
according  to  the  above  calculation,  to  457  tons. 

For  the  defendant  it  was  contended,  that,  as  nothing  was  said  in  the 
charter  as  to  the  place  where  the  measurement  was  to  be  taken,  it  must 
be  regulated  bv  Ine  usage  or  custom,  which,  as  he  alleged,  was,  to  pay 
according  to  the  measurement  at  the  screw  at  Bombay. 

A  witness,  who  was  at  Bombay  at  the  time  of  the  shipment,  proved 
the  manner  in  which  cotton  is  pressed  there.  The  bale  is  at  first  from 
ten  to  eleven  feet  high :  in  the  tirst  place,  the  cotton  is  trod  down,  by 
men,  into  boxes ;  it  is  then  placed  under  wooden  screws,  and  reduced  to 
about  three  feet  high ;  afterwards  it  is  put  under  an  iron  worm-screw, 
with  thirty-five  men  to  the  screw,  and  is,  by  these  means,  brought  down 
to  about  one  foot  seven  or  eight  inches,  and  then  corded  very  strongly : 
it  is  in  this  state  that  the  measurement  is  taken.  It  appeared  that  the 
bales  were  shipped  within  twenty-four  hours  after  the  measurement.  It 
was  stated  by  tne  witness,  that  the  expansion  was  greatest  immediately 
after  the  bales  were  taken  from  the  screw,  depending  more  or  less  on 
the  quality  of  the  lashings;  that  the  cotton  continued  to  expand  for 
twenty-four  hours,  and  not  much  after  that  time. 

Upon  a  question  being  asked  this  witness,  as  to  the  usage, 

fvilde,  serjt.,  objected  to  any  evidence  of  usage  to  pay  freight  accord- 
ing to  the  measurement  at  the  screw  or  warehouse  of  the  shippers ;  con- 
tending, that  where  nothing  is  said  on  the  subject  in  the  contract,  by  law, 
the  port  of  delivery  is  the  place  where  the  quantity  of  goods  is  to  be  ascer- 
tained and  freight  paid.     Coltmapt,  J.  admitted  the  evidence. 

The  witness  then  stated,  that  he  was  acquainted  with  the  general  mode 
of  shipping  cottons  from  Bombav  to  London,  and  that  the  general  course 
was  to  pay  freight  at  the  rate  of  fifty  cubic  feet  to  the  ton,  according  to 
measurement  at  the  screw,  as  in  the  present  instance.  That  it  was  the 
usage  to  call  on  the  captain  to  sign  bills  of  lading,  with  the  measurement 
inserted ;  diat  the  captain  in  this  case,  had  refused  to  admit  the  screw 
measurement ;  that  there  had  been  great  disputes  and  differences  as  to 
the  mode  of  measuring  cotton ;  that  scarcely  any  ship  was  loaded  witli- 
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out  djfierenr4;s,  insomuch  that  it  had  been  considered  necessary  to  re- 
model the  whole  of  the  company's  scale ;  and  that  the  new  scale  was 
to  come  into  use  on  the  7  th  of  April,  subsequently  to  the  shipment  in 
question.  There  were  three  modes  of  measurement.  1st,  By  taking  4i 
bales  to  the  ton.  2d,  By  taking  14  hundred  weight  to  the  ton.  3d,  By 
taking  50  cubic  feet  to  the  ton.  The  principal  disputes  arose  in  conse- 
quence of  the  mode  of  measuring  the  bales ;  the  calli]:>ers  being  imper- 
fect, and  some  persons  insisting  on  the  measurement  over  the  ropes.  Tho 
witness  mentioned  three  ships  in  respect  whereof  there  had  l^jen  difler- 
ences.  in  consequence  of  vas^ueness  in  the  charters. 

Several  other  witnesses  also  proved,  that  it  was  the  usage  to  pay  ac- 
cording to  the  measurement  at  the  screw  at  Bombay,  when  nothing  was 
said  in  the  charter  as  to  the  place  of  measurement :  that  the  expansion 
of  the  cotton  would  be  considerable  after  landing  it  in  London,  which 
would  make  great  difference  in  the  measurement ;  and  that  the  ccnton 
could  not  be  put  back  into  the  hold  :  that  the  bales  would  expand  three 
or  four  cubic  inches  within  the  first  twenty-four  hours :  and  that  the 
expansion  would  be  greater  within  the  first  twenty-four  hours  than  at 
any  subsequent  period ;  but  that  the  cotton  would  expand  every  time  it 
was  removed.  That  there  was  a  difference  of  20  per  cent,  between  the 
measurement  in  this  country  and  at  Bombay :  that  the  charters  were 
generally  made  at  Bombay :  and  that  it  was  usually  stipulated  that  the 
measurement  should  be  Bombay  measurement. 

All  the  witnesses  stated,  that  the  course  was  for  the  measurement  to 
be  endorsed  on  the  bill  of  lading,  as  in  the  present  instance,  and  the 
freight  to  be  paid  according  to  that  measurement. 

The  defendant's  case  having  been  concluded, 

IVMe  called  the  captain  on  the  part  of  the  plaintiff,  and  proposed  to 
ask  him,  first,  whether  he  refused  to  receive  the  goods  according  to  the 
Bombay  measurement ;  and,  secondly,  to  prove  the  measurement  of  the 
goods  when  they  came  on  board  the  ship.  li^Ude  contended,  that  this 
proof  was  rendered  necessary  by  the  defendant's  evidence,  which  went 
to  impeach  the  measurement  at  London. 

.It  was  objected  for  the  defendant,  that  this  evidence  ought  to  have 
formed  part  of  the  plaintifTs  original  case :  and  it  was  so  held  by  the 
learned  judge. 

H'ilde  also  tendered  evidence  to  show,  that  when  the  goods  were 
brought  alongside,  the  captain  having  objected  to  receive  the  measure- 
ment at  the  screw,  requested  the  shippers  to  attend  the  measurement  of 
the  soods  on  boajrd  the  ship  :  also,  evidence  of  a  bill  of  lading  delivered 
to  tne  shippers,  stating  the  measurement  on  board  as  well  as  the  mea- 
surement at  the  screw,  and  that  these  measurements  were  written  by  the 
defendant's  agents,  in  order  to  show  that  the  parties  did  not  act  upon 
the  usage ;  but  the  learned  judge  held,  that  this  also  should  have  formed 
part  of  the  original  case. 

The  defendant  having  paid  into  Court  freight,  calculated  upon  355  tons, 
a  verdict  was  found  for  him,  which, 

^ilde  obtained  a  rule  nisi  to  set  aside,  on  the  ground,  that  the  language 
of  the  charter-party  bein^  unambiguous,  the  evidence  of  usage  ought  not 
to  have  been  admitted;  Moller  v.  Living,  4  Taunt.  102 ;  and  that  at  all 
events  the  evidence  offered  in  reply  ought  not  to  have  been  rejected. 

Sir  (F.  /f.  FoUett  and  /?.  Fl  Richards  showed  cause. — No  place  of 
tnpasurement  being  stated  in  the  charter-party,  there  is  a  latent  ambiguity 
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in  tliat  respect,  which  may  be  cleared  by  evidence :  but,  independently 
of  tliat,  the  principle  established  by  all  the  cases  is,  that  the  construction 
of  mercantile  contracts  shall  be  agreeable  to  the  usage  of  trade  in  gene- 
ral, and  of  the  particular  trade  to  which  the  contract  relates :  2  Phillip> 
on  Evid.  738,  764.  Haynes  v.  Halliday,  7  Bingh.  687,  (20  Eng.  Com. 
Rep.  248;)  Bold  v.  Rayner,  1  Mees.  &  Welsh.  343;  Benson  v.  Schneider^ 
7  Taunt.  272,  (2  Eng.  Com.  Law  Rep.  102;)  Donaldson  v.  Forster 
Abbott  on  Shipp.222;  Taylor  v.  Briggs,  2  Car.  &  Payne,  525,  (12 
Eng.  Com.  Law  Rep.  245;)  Gibbon  v.  Young,  2  B.*  Moore,  224; 
Smith  V.  H^ilson,  3  B.  &  Adol.  728,  (23  Eng.  Com.  Law  Reps.  109.) 
Unless  such  evidence  were  admitted,  it  would  be  impossible  to  determine 
here,  whether  the  measurement  should  be  at  Bombay,  on  board  the  ship, 
or  in  London.  In  Mailer  v.  Living  the  contract  was  unambiguous,  to 
pay  freight  according  to  the  number  of  lasts ;  and  though  it  appeared 
that  the  last  at  Dantzic,  where  the  cargo  was  shipped,  was  smaller  than 
the  English  last,  the  bill  of  lading  described  the  lasts  as  English. 

And  the  evidence  offered  in  reply,  was  properly  excluded,  for  it  was 
not  adduced  to  impugn  the  existence  of  the  custom,  but  to  show  that  the 
captain  protested  against  the  measurement.  His  protest  could  not  afTect 
the  construction  of  the  contract. 

^ilde  and  Martin,  in  support  of  the  rule. — The  usage  of  trade  is  only 
called  in  to  aid  in  the  construction  of  mercantile  contracts,  where  there 
is  an  ambiguity  occasioned  either  by  the  words  of  the  contract,  or  by 
extrinsic  circumstances;  as  to  explain  the  meaning  of  the  word  bale, 
which  may  be  of  cotton,  skins,  or  other  articles :  or,  where  a  ship  is  to 
depart  with  convoy,  the  place  where  she  shall  join  it.  But  where  there 
is  no  ambiguity  in  the  instrument,  the  usage  of  trade  cannot  be  called  in 
to  control  it :  thus  in  Noble  v.  Durell^  8  T.  R.  271,  the  Court  held  that, 
though  there  might  be  a  valid  custom  to  sell  butter  by  the  yard  or  luwp^ 
containing  any  given  number  of  ounces,  a  custom  that  the  pound  of 
butter  should  weigh  eighteen  ounces  was  bad,  because  the  word  pound 
can  only  be  applied  by  law  to  a  measure  of  twelve  or  sixteen  ounces. 
So  in  YaUs  v.  Pym,  6  Taunt.  446,  (1  E.  C.  L.  R.,)  it  was  held,  that 
on  a  warranty  of  prime  singed  bacon,  evidence  was  not  admissible  of  a 
practice  in  the  bacon  trade,  to  receive  bacon  to  a  certain  degree  tainted, 
as  prime  singed  bacon.  Upon  the  same  principle,  in  Parkinson  v.  Lee^ 
2  East,  313,  upon  a  sale  of  hops  by  the  sample  with  a  warranty  that 
the  bulk  of  the  commodity  answered  the  sample,  it  was  held,  that  the 
law  did  not  raise  an  implied  warranty  that  the  commodity  should  be 
merchantable,  though  a  fair  merchantable  price  were  given.  Donaldson 
V.  Foster^  therefore,  where,  in  the  face  of  a  charter-party  which  gave 
the  merchant  the  exclusive  privilege  of  the  cabin.  Lord  Kenyon  admitted 
evidence  of  a  user  for  the  master,  under  a  charter-party  so  worded,  to 
take  out  a  few  articles  for  private  trade,  cannot  be  reconciled  with  any 
of  the  other  decisions,  and,  if  it  were  law,  would  render  it  impossible 
for  any  parties,  even  advisedly,  to  enter  into  an  express  contract  incom- 
patible with  usage.(a)  In  Haynes  v.  Malliday  the  question  was  only  as 
to  the  proper  mode  of  stowing  a  boat :  there  was  nothing  in  the  contract 
to  call  on  the  master  to  stow  it  in  a  way  inconvenient  to  the  navigation 
of  the  ship.  In  Bold  v,  Rayner  there  was  a  variance  between  the 
bought  and  sold  note,  which  could  only  be  explained  by  the  usage  of 
trade.     In  Benson  v.  Schneider^  the  defendant,  who  was  to  furnish  a 

(a)  See  Starkie  Evid.  666. 
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foil  and  complete  cargo  of  cotton,  not  exceeding  what  the  ship  could 
reasonably  stow,  had  clearly  furnished  less  than  she  could  stow.  In 
Taylor  v.  Brigg^  the  question  turned  on  the  meaning  of  the  word  baUy 
in  which  there  was  a  latent  ambiguity :  and  in  Gibbon  v.  Youngs  the 
term  freight  measurement  was  also  ambiguous.  In  the  present  case 
there  is  no  ambiguity  in  the  agreement  that  fifty  cubic  feet  shall  go  to 
a  ton ;  and  by  law,  the  place  of  measurement  is  always  the  port  of  deli- 
very. At  Bombay,  the  measure  may  vary  according  to  the  power  of  the 
shipper's  screw,  but  the  plaintiff  ought  to  be  paid  for  what  he  delivers  at 
the  port  of  delivery.  Upon  a  contract  at  Bombay  to  deliver  twenty 
tons  of  tobacco  in  London,  the  merchant  could  not  allege  as  an  excuse 
for  non-performance  that  the  article  had  shrunk  to  fifteen  tons  during 
the  voyage ;  nor  a  tenant  who  had  engaged  to  pay  a  rent  of  twenty 
quarters  of  wheat,  that  it  had  shrunk  to  fifteen  after  threshing  and 
before  delivery. 

By  this  usage,  the  defendant  sought  to  vary  the  effect  of  his  contract 
to  the  prejudice  of  the  plaintiff:  but  at  all  events  the  usage  could  only 
bind  persons  who  were  cognisant  of  it  from  carrying  on  the  same  trade ; 
but  it  did  not  appear  that  the  plaintiff  was  ever  in  the  trade. 

Then,  as  to  the  evidence  offered  in  reply,  it  would  not  have  been 
admissible  if  offered  in  chief,  for  it  was  to  show  in  answer  to  the  defend- 
ant's case,  the  varying  nature  of  the  measurements,  and  that  the  captain 
had  protested  against  being  bound  by  them. 

Cur,  adv.  vuli, 

TiifDAL,  C.  J. — At  the  conclusion  of  the  argument  in  this  case,  we 
stated  our  opinion,  that,  so  far  as  related  to  the  first  objection,  we  thought 
the  case  fell  within  the  general  rule,  that,  where  a  doubt  was  raised 
by  evidence  upon  the  meaning  of  a  mercantile  contract,  evidence  was 
admissible  of  the  usage  or  course.of  trade  at  the  place  where  the  contract 
was  to  be  carried  into  effect,  to  explain  or  remove  such  doubt ;  and  we 
stilJ  continue  of  that  opinion,  and  hold  the  evidence  which  was  given  by 
the  defendant  at  the  trial  of  this  cause,  to  be  admissible. 

But,  with  respect  to  the  evidence  tendered  by  the  plaintiff  in  the  way 
of  reply,  we  think  such  evidence  ought  to  have  been  received.  For,  a;} 
it  appears  to  us,  the  evidence  tendered  had  a  direct  bearing  on  the  point, 
whether  the  usage  set  up  was  a  reasonable  usage  or  not.  Evidence  of 
the  extent  of  the  difference  between  measurement  on  the  merchanl's 
premises,  and  measurement  at  the  time  of  shipment,  might  be  material 
to  enable  the  judge  to  form  his  opinion  upon  the  reasonableness  of  the 
usage ;  and,  if  the  usage  should  appear  to  be  in  a  high  degree  unreason- 
able on  this  account,  such  evidence  might  also  have  weight  with  the  jury 
on  the  question,  whether  the  usage  did  or  did  not  exist  in  fact. 

We  tliink,  therefore,  upon  this  ground,  the  cause  must  go  down  again 
to  a  new  triaK 

Rule  absolute. 
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BUTLER,  Assignee  of  BAKEWELL,  a  Bankrupt,  v.  HOBSON.— 

p.  ]:^8. 

1.  Id  trover  by  the  asaiffneeof  a  bankrupt,  defendant  having  succeeded  on  an  issue  that  plaintifl* 
was  not  possessed  of  the  goodd  as  of  his  property  as  assignee,  and  it  appearing  that  plaint ifT, 
OS  assignee  under  a  second  commission,  had  allowed  the  bankrupt  to  have  the  goods  in  his 
order  and  disposition,  Held,  that  defendant  was  entitled,  also,  to  the  costs  of  evidence  adduced 
to  prove  a  third  commission,  but  not  to  the  expense  of  proving  that  the  bankrupt^  estate 
had,  afler  certificate,  produced  15s.  in  the  pound  under  the  second,  upon  which  point  an 
issue  had  been  raised. 

2.  The  cause  having  been  conducted  by  an  attorney  who  was  member  of  a  firm,  the  court 
allowed  Uie  cost^  of  another  member  of  the  sau^e  firm  who  had  been  called  as  a  witness. 

To  trover  on  the  possession  of  the  plaintiff  as  assignee  of  a  bankrupt. 

The  defendant  pleaded  1st,  not  guilty ;  2d,  that  the  plaintiff  was  not 
assignee ;  3d,  that  he  was  not  possessed  of  the  goods,  as  of  his  property, 
as  assignee. 

5th.  That  the  plaintiff  was  assignee  under  a  commission  issued  in 
1828,  utider  which  the  bankrupt  obtained  his  certificate :  that  he  entered 
into  trade  again,  and  having  the  goods  in  question  in  his  order  and  dis-  * 
position,  with  the  consent  of  the  plaintiff,  became  bankrupt  again,  when, 
a  fiat  was  issued  against  him,  under  which  the  defendant  was  assignee, 
and  so  entitled  to  the  goods. 

The  plaintiff  joined  issue  on  the  three  first  pleas,  and  replied  to  the 
fifth,  a  commission  issued  against  the  bankrupt  in  1815,  under  which  he 
had  obtained  his  certificate,  but  added  that  he  had  not  paid  159.  in  the 
pound  under  the  second  commission,  and  that  the  goods  in  question  were 
part  of  his  after  acquired  estate. 

Rejoinder,  that  before  the^a^  issued  under  which  the  defendant  was 
assignee,  the  bankrupt's  estate  had  produced  sufficient  to  pay  158.  in  the 
pound.     Issue  thereon. 

The  evidence  adduced  in  support  of  this  rejoinder  applied  to  a  period 
subsequent  to  the  date  of  the  bankrupt's  certificate. 

After  a  verdict  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
to  set  it  aside  and  enter  a  verdict  for  himself  on  the  2d,  3d,  and  5th 
pleas. 

Upon  a  motion  to  that  effect,  the  Court  directed  a  verdict  to  be  entered 
for  the  defendant  on  the  second  and  third  pleas,  and  for  the  plaintiff  on 
the  first. 

On  the  issue  raised  by  the  fifth  plea,  the  jury  were  discharged.  See 
4  Bing.  N.  C.  290,  (33  E.  C.  L.  R.) 

The  master,  upon  taxation  of  costs,  having  disallowed  the  defendant 
the  expense  of  witnesses  called  to  establish  the  third  plea  by  proving' 
the  third  fiat,  and  the  payment  of  158.  in  the  pound  under  the  second 
commission  ;  and,  upon  the  first,  having  charged  him  with  the  expenses 
of  a  partner  of  the  plaintiff's  attorney,  which  partner  had  no  share  in 
the  conduct  of  the  cause,  but  was  called  as  a  witness, — 

Wildey  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation , 
against  which 

Atcherley^  Serjt.,  and  Wightman^  who  showed  cauBe,  contended  that 
though,  if  the  fifth  plea  had  formed  part  of  the  third,  as  it  might  have 
done,  the  defendant  would  have  been  entitled  to  the  costs  of  all  the  wit- 
nesses called  to  establish  such  third  plea,  yet,  as  it  had  been  pleaded 
separately,  and  the  defendant  had  Bucceeded  on  the  third  plea  as  it 
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stood,  tbe  witnesses  called  to  establish  the  issue  raised  on  the  fifth  could 
not  have  been  necessary  to  support  the  third,  and  that  therefore  the  de- 
fendant was  not  entitled  to  the  costs  they  occasioned.  Suppose,  under 
the  old  rules,  a  defendant  had  pleaded  non  assumpsit  to  the  whole,  and 
a  release  as  to  part,  and  the  plaintiff  had  succeeded  on  non  assumpsit^ 
and  the  defenaant  on  the  release,  the  plaintiff  would  not  have  been 
entitled  to  the  costs  of  witnesses  called  to  disprove  the  release.  In 
Cocks  V.  Peachy,  2  Mann.  &  Ryl.  420,  (17  E.  C.  L.  R.,)  where  the  jury, 
in  returning  their  verdict,  said  that  they  found  for  the  plaintiff  as  to 
part  of  the  declaration,  the  Court  would  not  allow  the  expenses  of  wit- 
nesses called  to  support  a  different  part,  although  the  verdict  was  entered 
for  the  plaintiff  generally.  Here,  the  defendant's  third  plea  was,  in 
effect,  a  general  issue,  and  the  fifth,  particulars  which  might  have  been 
given  in  evidence  under  it ;  having  failed  in  establishing  those  particu- 
lurs,  the  defendant  was  not  entitled  to  the  costs  of  the  attempt.  In 
order  to  entitle  a  party  to  the  costs,  the  evidence  must  relate  exclusively 
to  the  issue  on  which  the  costs  are  given.  Lardner  v.  Dick,  2  Cr.  & 
Mee.  389,  Richards  v.  Cohen,  1  Dowl.  533,  Crowther  v.  Elwell,  4  M.  & 
Welsh.  71.  Bat  the  evidence  as  to  the  bankrupt's  estate  producing  15«. 
in  the  pound  applied  to  a  period  subsequent  to  the  date  of  the  bank- 
rupt's certificate,  and  it  did  not  appear  that  that  amount  had  been  paid 
to  the  creditors.  In  order  to  give  the  bankrupt  a  capacity  to  acquire 
future  property,  his  estate  should  produce  lbs.  in  the  pound  at  the  time 
of  his  certificate ;  and  that  amount  should  be  paid  to  the  creditors  ;  6 
G.  4,  c.  16,  s.  127.     Further  than  this,  the  third  fiat  was  void ;  Ex 

Carte  Bourne,  2  Glyn.  k  J.  137,  Ex  parte  Abbott  and  Another,  1 
»eacon*s  Rep.  479,  (38  E.  C.  L.  R.)  The  proof,  therefore,  of  that^if, 
and  of  the  ability  of  the  bankrupt's  estate  after  his  certificate,  would 
not,  under  the  third  issue,  establish  the  position  that  the  goods  in  ques- 
tion belonged  to  some  person  other  than  the  plaintiff. 

Wilde. — In  Lardner  v.  Dick,  Richards  v.  Cohen,  and  Crowther  y.  Elwell, 
the  party  to  whom  the  costs  were  refused  had  not  substantially  succeeded 
in  the  action.  But  the  party  who  substantially  succeeds  is  entitled  to 
the  expense  of  all  witnesses  whose  testimony  is  relevant  to  the  issue  on 
which  he  succeeds,  although  they  may  also  have  been  called  to  establish 
other  issues  on  which  he  may  have  failed ;  Knight  v.  Woore,  3  New 
Cases,  634,  (32  E.  C.  L.  R.)  Here  the  evidence  which  was  adduced  to 
establish  the  issue  on  the  fifth  plea  was  relevant  also  in  support  of  the 
third :  the  third  fi^xt  was  voidable  only,  not  void ;  so  that  the  defendants 
might  take  under  it,  as  against  the  assignees  of  the  second  commission, 
property  which  the  latter  allowed  the  bankrupt  to  deal  with  as  reputed 
owner ;  and  though  under  6  G.  2,  c.  30,  s.  9,  the  bankrupt,  in  order  to 
the  acquisition  of  future  property,  must  have  paid  15«.  in  the  pound  at 
the  time  of  his  certificate,  yet  under  6  G.  4,  c.  16,  s.  127,  it  would  be 
sufficient  to  that  end  if  his  estate  produced  15».  in  the  pound  after  cer- 
tificate :  for  by  the  latter  statute  property  acquired  bv  him  after  certifi- 
cate is  vested  in  his  assignees,  and  distributable  by  them ;  whereas  by 
the  former  it  is  liable  to  the  demands  of  individual  creditors,  but  not 
vested  in  the  assignees. 

Cur.  adv.  vuU. 
Tdtbal,  C.  J. — Three  questions  arise  in  this  case,  upon  the  objections 
mmde  to  the  master's  taxation  of  costs : — 
First,  whether  the  evidence  adduced  to  support  the  third  ^&i^  was  xtW 
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vant  to  the  third  issue ;  secondly,  whether  the  evidence  to  show  that  the 
bankrupt's  estate  had  produced  15«.  in  the  pound  was  relevant  to  the 
same  issue ;  and  thirdly,  whether  the  costs  of  the  attendance  of  the 
plaintiff's  attorney,  at  the  trial,  as  a  witness  for  the  plaintiff,  ought  to 
have  been  allowed. 

First,  upon  the  question  raised  by  the  third  issue,  whether  the  plain- 
tiff was  possessed  of  the  goods  as  of  his  property  as  assignee,  it  was 
competent  to  the  defendant  to  prove  that  the  goods  belonged  to  other 
persons.  For  this  purpose  the  thirijiat  was  produced  in  evidence,  and 
it  was  proved  that  the  plaintiff  had  permitted  the  bankrupt  to  continue 
in  possession  of  the  property,  as  reputed  owner  of  it.  The  effect  of 
this  evidence  was  to  show  that  the  property  was  not  in  the  assignees 
under  the  second  commission  at  the  date  of  the  third ;  and  consequently 
that  it  was  liable  to  be  seized  and  administered  under  a  neyfjiat.  The 
Court  upon  a  former  occasion  decided,  that  the  assignees  under  the 
second  commission  were  to  be  considered  as  true  owners  of  the  goods, 
who  had  suffered  the  bankrupt  to  retain  possession  as  reputed  owner. 
Whether  the  right  vested  in  the  assignee  under  the  Insolvent  Debtors' 
Court,  or  in  the  assignees  under  the  third  fiat^  it  was  not  thought  mate- 
rial with  respect  to  the  point  then  before  the  Court  to  determine.  But 
it  has  now  become  necessary  to  say,  whether  any  title  to  the  goods  can 
be  supported  by  the  assignees  under  the  third  fiat^  against  the  title  of 
the  assignees  under  the  commission ;  and  upon  this  point  our  opinion  is, 
that  the  third  ^^  is  not  a  nullity,  as  has  been  contended  at  the  bar,  but 
that  the  assignees  under  the  second  commission,  who  have  allowed  the 
bankrupt  to  retain  possession  of  the  goods  as  reputed  owner,  in  contra- 
vention of  the  bankrupt  law,  are  not  in  a  condition  to  dispute  the  title 
of  the  assignee  under  a  subsequent  j^a^,  to  seize  and  administer  them  ; 
and  such  being  the  case,  we  think  the  evidence  to  support  the  third  ^a^ 
was  relevant  to  the  third  issue,  and  consequently  as  to  this  matter  that 
the  taxation  ought  to  be  reviewed.  The  cases  of  Ux  parte  Bourne,  2 
Glyn.  &  J.  137,  before  Lord  Eldon,  and  the  late  case  of  JEx  parte  Ab 
hott  and  Another  before  the  Court  of  Review  in  Bankruptcy,(a)  have 
not  been  overlooked  by  us,  but  we  have  not  entered  into  the  discussion 
of  the  circumstances  of  those  cases,  only  because  the  legal  effect  of 
reputed  ownership  upon  the  rights  of  the  assignees  under  a  third  fiat 
was  not  brought  before  the  Court.     But 

Secondly,  the  defendants  have  also  insisted  upon  another  ground  to 
maintain  their  title,  viz.,  that  the  bankrupt's  estate  has  produced  suffi- 
cient under  the  second  commission  to  pay  all  his  creditors  15^.  in  the 
pound.  And  upon  this  point  it  has  been  much  debated,  whether  proof 
that  the  estate  has  produced  sufficient  to  pay  that  amount  will  satisfy 
the  exception  in  the  6  G.  4,  c.  16,"s.  127,  unless  it  has  been  paid  to  the 
creditors ;  and  even  if  it  will,  whether  the  estate  required  to  produce  the 
requisite  amount  is  not  confined  to  the  estate  which  was  vested  in  the 
assignees  under  the  second  commission,  at  the  date  of  the  certificate. 
The  proviso  by  which  the  benefit  of  the  certificate  under  the  second  com- 
mission is  limited  to  the  protection  of  the  person  of  the  bankrupt,  unless 
his  estate  produces  a  certain  amount,  was  contained  in  the  first  act  which 
authorized  the  grant  of  a  certificate  of  conformity,  viz.,  5  G.  2,  c.  80, 
s.  9 ;  and  is  re-enacted  in  the  same  identical  terms  by  the  6  G.  4,  c.  16. 
8.  127,  with  this  difference  only,  viz.,  that  by  the  former  act  it  was  pro 
(o)  1  Deacon'8  Rep.  479,  (88  K.  C.  L.  R.) 
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Tided,  that  the  future  estate  and  effects  of  every  such  person  (against 
vhom  a  commission  of  bankrupt  has  issued)  shall  remain  liable  to  his 
creditors  as  before  the  making  of  that  act,  (the  tools,  &c.,  only  excepted,) 
unless  the  estate  of  such  person,  against  whom  such  commission  shall  be 
awarded,  shall  produce  clear,  after  all  charges,  sufficient,  to  pay  every 
creditor  under  the  same  commission  15s.  in  the  pound  for  their  respective 
debts;  whereas,  by  the  latter  act,  (the  6  G.  4,  c.  16,  s.  127,)  it  is  pro- 
vided, that  unless  his  estate  shall  produce  sufficient,  &;c.,  (as  in  the  5  G. 
2,)  his  future  estate  and  effects  (except  his  tools,  &c.)  shall  vest  in  the 
assignees  under  the  said  commission,  who  shall  be  entitled  to  seize  the 
same,  in  like  manner  as  they  might  have  seized  property  of  which  such 
bankrupt  was  possessed  at  the  issuing  the  commission.  Under  the  for- 
mer act  the  future  estate  and  effects  were  made  liable  to  the  creditors^ 
who  notwithstanding  the  certificate  were  authorized  to  sue  the  bankrupt ; 
under  the  latter  act,  the  future  estate  and  effects  are  vested  in  the 
assignees.  Under  the  former  act,  therefore,  the  assignees  had  no  right 
to  seize  the  property  of  the  bankrupt  acquired  subsequently  to  the  cer- 
tificate ;  Sovil  V.  Brotaningj  7  East,  154,  Ux  parte  ffodgkinson,  19  Yes. 
291 ;  G.  Cooper,  99,  S.  G.  per  Lord  Eldon  ;  under  the  latter,  the  estate 
and  effects  subsequently  acquired,  being  vested  in  the  assignees,  the 
individual  creditors  are  excluded  from  all  right  of  suit.  But  there  seems 
to  be  no  reason  for  holding  that  the  ''  estate  and  effects,"  spoken  of  in 
the  former  statute,  by  which  estate  and  effects  the  requisite  amount  is  to 
be  produced,  is  not  the  same  '^  estate  and  effects"  which  are  spoken  of 
in  the  latter  statute.  There  is  nothing  which  indicates  an  intention  to 
vary  the  proviso  of  restriction  in  that  respect.  Under  the  former  act  it 
is  clear  that  the  '^  estate  and  effects"  required  to  produce  sufficient  to 
pay  15s.  in  the  pound  to  all  the  creditors,  is  something  different,  and 
therefore  distinguishable  from  the  ^^ future  estate  and  effects'*  made  liable 
to  the  creditors.  For  under  that  statute  the  '*  estate  and  effects"  spoken 
of  are  the  estate  and  effects  to  be  administered  under  the  commission  : 
but  the  assignees  could  not  seize  any  property  acquired  subsequently  to 
the  certificate  for  the  purpose  of  making  a  dividend ;  though  each  indi- 
vidual creditor  might  sue  for  his  own  debt.  If  the  estate  and  effects 
liable  to  be  administered  under  the  commission  had  actually  produced 
sufficient  to  pay  15s.  in  the  pound,  the  bankrupt  would  be  entitled  to 
the  full  benefit  of  his  certificate,  and,  as  it  appears  to  us,  equally  so, 
whether  the  commissioners  had  thought  fit  to  make  a  dividend  of  it  or 
not.  But  as  no  alteration  has  been  made  by  the  6  G.  4,  in  that  part  of 
the  language  of  the  statute  5  G.  2  which  speaks  of  the  '*  estate  and 
effects,"  which  is  to  produce  the  requisite  amount,  the  certificate  will  not 
exempt  the  bankrupt's  "  future  estate  and  effects"  from  the  claim  of  his 
assignees  to  seize  it  under  the  latter  act,  unless  the  ''  estate  and  effects" 
of  the  bankrupt  existing  at  the  date  of  the  certificate  shall  have  actually 
produced  sufficient  to  j>ay  15s.  in  the  pound.  In  the  present  case, 
although  the  estate  and  effects  of  the  bankrupt  acquired  subsequently 
to  his  certificate,  may  have  produced  sufficient  to  pay  all  his  creditors 
under  the  commission  15^.  in  the  pound,  it  is  not  contended  that  such 
amount  was  produced  by  the  estate  and  effects  which  existed  at  the  date 
of  his  certificate.  The  evidence,  therefore,  which  was  provided  upon 
this  point,  would  not  support  the  title  of  the  assignees  under  the  third 
fiaty  upon  the  ground  that  the  bankrupt  had  become  absolutely  entitled 
VOL.  XXXV. — 6 
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to  the  property  which  he  had  acquired  suhsequently  to  his  certificate ; 
and  consequently  it  was  not  relevant  to  the  matter  of  the  third  issue, 
and  the  costs  of  such  proof  ought  not  to  be  allowed. 

Thirdly,  with  respect  to  the  third  objection,  the  Court  do  not  see 
sufficient  reason  to  think  that  the  Master  has  exercised  an  unsound  dis- 
cretion, in  allowing  the  costs  of  the  attendance  of  the  plaintiff's  attorney 
as  a  witness,  and  are  therefore  of  opinion  that  the  taxation  in  respect 
of  that  matter  ought  not  to  be  disturbed.  Rule  discharged. 


REEVES  V.  CAPPER  and  Another.— p.  136. 

W*  captain  of  a  ship,  plcd^d  his  chronometer,  then  in  the  possession  of  the  makers,  to  defend- 
ants,  the  owncraofthe  ship,  in  conflidcrition  ofthciradvuncinghitn  50/.,  and  allowing  him  the 
use  of  the  instrument  during  a  voyage  on  which  he  wus  ahout  to  depart :  after  the  voyage 
he  placed  it  at  the  makers,  utid  tliurc  pledged  it  to  pinintitf,  fur  whom  the  makers,  beitt^ 
ignorant  of  the  pledge  tu  defendants,  agreed  to  hold  it :  the  money  advanced  by  defendants 
not  having  been  repaid.  Held,  that  the  property  in  the  instrument  was  in  defendants. 

Issue  under  the  Interpleader  Act,  to  try  the  right  to  a  chronometer  in 
the  possession  of  Messrs.  Barraud,  against  whom  an  action  of  trover  had 
been  brought  to  recover  the  value  of  it.  At  the  trial,  it  appeared  that 
one  Wilson,  the  original  owner  of  the  chronometer,  and  captain  of  the 
ship  Don  Giovanni,  on  the  'SSd  December,  183(5,  being  about  to  proceeil 
on  a  voyage,  obtained  an  advance  of  money  from  the  defendants,  the 
owners  of  the  ship,  on  signing  the  following  document,  addressed  to 
them  : — "In  consideration  of  your  advancing  me  J 00/.,  on  account  of 
this  voyage,  instead  of  the  usual  advance  of  50/.,  I  make  over  to  you,  as 
your  property,  until  the  said  sum  is  repaid,  my  chronometer  and  all  nny 
nautical  instruments,  now  on  board  the  Don  Giovanna,  you  alhwhig  me  . 
fheuse  qftfif  same  for  Ms  voydge,*'  At  the  time  of  making  this  agree- 
ment, tKe  chronometer  was  in  the  possession  of  Messrs.  Barraud,  the 
makers.  After  it  was  signed,  Wilson  went,  accompanied  by  the  defend- 
ant's clerk,  to  Messrs.  Barraud's ;  the  clerk  remained  outside  the  shoj) 
while  Wilson  went  in  ;  he,  on  coming  out,  gave  the  chronometer  to  the 
clerk ;  the  clerk  redelivered  it  to  Wilson,  who  took  it  on  the  voyage- 
On  his  return  in  July,  1837,  the  chronometer  was  taken  back  to  Messrs. 
Barraud,  where  it  remained.  The  plaintiff',  an  attorney,  was  employed 
by  one  Wain  tp  execute  against  Wilson  a  fi.  fa.  at  the  suit  of  Wain  : 
finding  Wilson  in  great  distress,  the  plaintiff  agreed  to  withdraw  the 
execution,  and  to  settle  with  Wain,  upon  Wilson's  signing  the  following 
document. — "24th  August,  1837.  Messrs.  Barraud — Deliver  to  C. 
Reeves  my  chronometer,  No.  22,  which  his  clerk  will  explain  the  reason 
for  doing.  It  will  remain  in  your  hands,  as  his  property,  until  the 
arrangement  of  some  little  transactions  between  us ;  therefore,  you  will 
please  to  keep  it  still  going,  as  I  shall  have  it  replaced  in  my  name  in  a 
few  days.''  This  document  had  no  stamp.  The  plaintiff's  clerk  took  it 
to  Messrs  Barraud,  who  thereupon  agreed  to  hold  the  chronometer  for 
the  plaintiff.  The  plaintiff's  clerk,  with  a  view  of  vesting  the  possession 
\n  the  plaintiff,  afterwards  took  the  chronometer  into  his  hands  and  le 
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delivered  it  to  Messrs.  Barraud.  The  Barrauds  had  no  notice  of  tJie 
transactions  between  the  defendants  and  Wilson,  until  November,  1837, 
when  an  entry  was  made  in  pencil  of  the  name  of  Capper,  opposite  the 
entT}'  of  llie  chronometer  in  their  books.  The  jury  found  that  the  chro- 
nometer was  the  property  of  the  defendants,  but  that  Messrs.  Barraud 
had  no  notice  of  their  claim  until  after  the  delivery  of  the  document  of 
24lh  August,  1837.  Under  these  circumstances,  a  verdict  was  taken  for 
the jplainiiff,  with  leave  to  move  to  enter  a  verdict  for  the  defendants. 
In  Easter  term, 

IViidej  Serjt.,  obtained  a  rule  nisi  accordingly,  on  the  ground  that  the 
prior  title  to  the  chronometer  was  in  the  defendants.  He  also  took  three 
other  objections  to  the  verdicft ;  first,  that  the  document  given  by  Wilson 
to  the  plaintiff  had  no  stamp ;  secondly,  that  no  consideration  appeared 
on  the  face  of  it;  thirdly,  that  there  \\as  no  consideration  in  fact:  but 
as  these  points  are  not  noticed  in  the  judgment  of  the  Court,  the  argument 
upon  them  is  omitted. 

In  this  term, 

Kelli/  and  Fetersdarff,  who  showed  cause,  contended  that  the  transac- 
tion between  Wilson  and  the  defendants  was  merely  a  pledge  of  the 
chronometer  as  a  security  for  the  repayment  of  the  100/.  advanced; 
and  that,  by  re-delivering  the  instrument  to  Wilson,  the  defendants  lost 
their  hen,  and  were  left  to  their  action  on  the  agreement :  Wilson,  there- 
fore, being  absolute  proprietor  of  the  instrument,  and  the  defendants 
having  lost  their  lien,  the  plaintijf  had  a  good  title  under  Wilson.  Even 
if  the  possession  of  Wilson,  during  the  voyage,  could  be  esteemed  the 
possession  of  the  defendants,  yet,  ujx)n  the  re-delivery  to  Barrauds,  after 
the  voyage,  the  defendants  lost  their  lien.  If  Barrauds  had  advanced 
money  on  the  instrument,  the  defendants  could  never  have  clainied 
against  them,  after  allowing  the  deposit  in  Wilson's  name ;  and  if  Wilson 
could  confer  title  on  Barrauds,  he  could  equally  confer  it  on  the  plaintiff. 
The  defendants  could  only  claim  a  property  in  the  chattel  by  possession 
or  under  a  deed ;  Kxniocke  v.  Craig,  3  T.  R.  783 ;  Peed  v.  Blades,  5 
Taunt.  212,  (1  Eng.  Com.  Law  Rep.  81  ;)  Irons  v.  SmaIJpiece,2  B.  & 
Aid.  551 ;  Rt/all  v.  EoIIe,  1  Atk.  165 ;  and  as  they  were  without  either, 
the  plaintiff  was  entitled  to  recover. 

fVilde  and  Talfourd,  Serjts.,  in  support  of  the  rule,  referred  to  Ogle  v. 
Atldnson,  5  Taunt.  759,  (1  Ens.  Com.  Law  Rep.  255,)  to  show  that  the 
Barrauds  were  justified  in  withholding  the  chronometer  from  the  party 
who  delivered  it  to  them,  if  it  was  the  property  of  another,  and  contended 
that  the  absence  of  possession  did  not  invahdate  the  assignment  to  tlie 
defendants,  although  in  some  cases  it  might  be  evidence  on  which  a  jury 
would  have  to  say  whether  or  not  the  assignment  was  bona  fide ;  Alar- 
tindale  v.  Booth,  3  B.  &  Adol.  49p,*(23  Eng.  Com.  Law  Rep.  130:) 
Reid  V.  kVilm^,  7  Bineh.  577,  (20  Eng.  Com.  Law  Rep.  248  ;)  for  tlie 
possession  of  Wilson  during  the  voyage  was  the  possession  of  the  defen- 
dants, and  consistent  with  the  agreement  between  them ;  and,  in  like 
manner,  the  deposit  at  Barrauds,  after  the  voyage  was  over,  was  a 
deposit  on  behalf  of  the  defendants,  it  being  usual  to  place  ship  chro- 
nometers, in  the  interval  between  one  voyage  and  anotner,  in  the  hands 
of  the  maker.  There  was  nothing,  therefore,  to  divest  the  property 
which  had  been  once  transferred  to  the  defendants ;  and  as  the  plaintiff's 
claim  was  subsequent  to  that  transfer,  the  rule  must  be  made  absolute. 

Cur,  adv,  vulL 
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Ti.vDAL,  C.  J. — The  question  which  has  arisen  upon  the  motion  for 
setting  aside  the  verdict  in  this  case  appears  to  us  to  turn  entirely  unon 
the  legal  effect  of  the  contract  under  which  the  chronometer  was  deli- 
vered by  Wilson,  the  then  owner,  to  Messrs.  Cappers  on  the  23d  of 
December,  1836.  And  it  appears  to  us,  upon  the  evidence,  that  Messrs. 
Cappers  by  the  delivery  of  the  chronometer  to  their  clerk  on  that  day, 
upon  the  terms  of  the  special  contract  entered  into  between  Wilson  and 
them,  acquired  the  legal  property  in  the  chronometer,  to  be  held  by  them 
as  a  security  for  the  repayment  of  50/. ;  and  rnat  Wilson  had  nothing 
left  in  him  but  the  reversionary  properly  in  the  chronometer,  to  come 
into  possession  after  such  repayment  had  been  made. 

The  chronometer  was  delivered  to  Messrs.  Capper,  and  it  was  delivered 
for  a  valuable  consideration,  and  this  distinguishes  the  present  case  from 
those,  in  which  it  has  been  held,  that  a  verbal  gift  of  chattels,  unaccom- 
panied with  delivery  of  possession,  passes  no  property  to  the  donee ; 
Reed  v.  Blades,  5  Taunt.  212,  (1  Eng.  Com.  Law  Rep.  81 ;)  Iro?i$  v. 
Smallpiece,  2  B.  &  Aid.  551.  Further,  the*  chronometer  was  delivered 
under  a  written  agreement;  and  although  such  agreement  not  being 
under  seal,  that  circumstance  becomes  immaterial  as  to  the  question  ot 
property,  yet  being  a  written  agreement,  it  proves  with  precision  and 
accuracy  the  object  of  the  delivery,  and  the  nature  of  the  interest 
intended  to  be  passed.  "  In  consideration  of  your  advancing  100/, 
instead  of  50/.,  I  hereby  make  over  to  you,  as  your  property,  until  that 
sum  be  repaid,  my  chronometer,  &c.,  you  allotmng  me  the  use  for  this 
voyaged*  At  the  moment,  therefore,  of  the  delivery  to  Messrs.  Capper's 
clerk,  the  property  vested  in  Messrs.  Capper  for  the  purpose  and  u}X)n 
the  condition  mentioned  in  the  written  agreement,  which  condition  has 
never  been  performed  by  repayment  of  the  money. 

Then  arises  the  point  upon  which  the  plaintiff  rests  his  claim  to  the 
chronometer  under  the  subsequent  pledge  to  him,  for  a  valuable  consi^ 
deration;  namely,  that  the  possession  of  the  chronometer  having  been 
afterwards  parted  with  by  Messrs.  Capper,  and  restored,  as  it  is  con- 
tended, to  Captain  Wilson,  the  propertv  of  Messrs.  Capper  in  it  was 
entirely  lost,  either  on  the  principle,  that  the  agreement  of  Messrs.  Capper 
must  be  held  fraudulent  and  void,  as  possession  did  not  accompany  it : 
or  upon  the  ground,  that  where  the  party  to  whom  a  personal  cnatlel  is 
pledged,  parts  with  the  possession  of  it,  he  loses  all  right  to  his  pledge. 
As  to  the  first  objection  to  the  title  of  the  defendants,  the  want  of  posses- 
sion, under  the  agreement,  can  at  the  utmost  amount  to  no  more  than  a 
ground  of  fraud  to  be  submitted  to  the  jury ;  and  no  such  question  was 
made  at  the  trial ;  and  indeed  the  answer  to  the  objection  is  sufficiently 
obvious,  that  the  parting  with  the  possession  followed,  and  was  consistent 
with  the  very  terms  and  provisions  of  the  agreement  itself.  And  as  to 
the  second  point,  we  agree  entirely  with  the  doctrine  laid  down  in  RyaJI 
v.  /2o//e,  1  Atk.  165,  that  in  the  case  of  a  simple  pawn  of  a  personal 
chattel,  if  the  creditor  parts  with  the  possession  he  loses  his  property  in 
tlie  pledge :  but  we  think  the  delivery  of  the  chronometer  to  Wilson  under 
the  terms  of  the  agreement  itself  was  not  a  parting  with  the  possession, 
but  that  the  possession  of  Captain  Wilson  was  still  the  possession  of 
Messrs.  Capper.  The  terms  of  the  agreement  were,  that  "  they  would 
allow  him  tne  use  of  it  for  the  voyage ;"  words  that  gave  him  no  interest 
in  the  chronometer,  but  only  a  license  or  permission  to  use  it,  for  a 
limited  time,  whilst  he  continued  as  their  servant,  and  empk>yed  it  for 
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the  purpose  of  navigating  their  ship.  During  the  continuance  of  the 
voyage,  and  when  the  voyage  terminated,  the  possession  of  Captain 
Wilson  was  the  possession  of  Messrs.  Capper ;  just  as  the  possession  of 
plate  by  a  butler  is  the  possession  of  the  master ;  and  the  delivery  over 
to  the  plaintiflT  was,  as  oetween  Captain  Wilson  and  the  defendants  a 
wrongful  act,  just  as  the  delivery  over  of  the  plate  by  the  butler  to  a 
stranger  would  have  been ;  and  could  give  no  more  right  to  the  bailee 
than  Captain  Wilson  had  himself.  We  therefore  think  the  property 
belonged  to  the  defendants,  and  that  the  rule  must  be  made  absolute  for 
entering  the  verdict  for  the  defendants. 

Rule  absolute. 


STONE  and  Others  v.  COMPTON.— p.  142. 

Plaintifls  advanced  2600/.  to  C.  upon  Uie  security  of  an  indenture  of  mortgrage  executed  by  C, 
and  a  promissory  note  (or  2600/.,  in  which  defendant  joined  as  a  surety :  at  the  time  of  the 
advance,  C.  owed  plaintiffs  800/^  which  was  deducted  from  the  2600/.,  but  tlie  recital  of  the 
niort|rage  deed,  which  was  read  by  plaintiffs*  agent,  in  the  presence  of  defendant,  stated, 
untruly,  that  tlie  800/.  had  been  paid  :  Held,  that  this  was  a  fraud  in  law,  which  released 
defendant  from  his  liability  on  tlie  promissory  note 
• 

The  declaration  contained  two  counts;  the  first  on  a  promissory  note, 
dated  the  25th  of  November,  1831,  whereby  the  defendant  promised  to 
pay  to  the  plaintifls  and  John  Martin,  since  deceased,  or  order,  on  the 
2*2d  of  November,  18:^2,  2600/.,  with  interest,  and  to  pay  the  interest 
half-yearly.     The  second  count  was  upon  an  account  stated. 

The  defendant  pleaded, 

First, — as  to  the  first  count, — that  he  was  induced  to  make  the  pro- 
missory note,  and  the  same  was  obtained  from  him  by  the  fraud,  covin, 
and  misrepresentation  of  the  plaintiffs,  and  J.  Martin,  and  others  in 
collusion  with  him. 

Secondly, — to  the  first  count, — except  as  to  1671/.  8^,,  parcel  of  the 
moneys  in  that  count  mentioned,  and  the  interest  upon  that  sum, — that 
licfore  and  at  the  time  of  the  makin;^  of  the^note,  certain  persons,  to  wit., 
I^onard  Streat  Coxe  and  George  Chambers,  were  desirous  of  borrowing 
of  the  plaintifls  and  J.  Martin  a  large  sum,  to  wit,  2600/. ;  and  the  plain- 
tifls and  J.  Martin  pro|X)sed  to  lend  the  same  upon  certain  securities  being 
given  them  for  the  repayment  thereof,  with  interest,  and,  amongst  other 
securities,  upon  the  security  of  the  said  note  in  the  first  count  mentioned, 
to  be  therefore  made  and  signed  by  the  defendant,  as  surety  of  and  for 
L.  S.  Coxe  and  G.  Chambers  in  that  behalf;  and  thereupon  the  said  note 
was  made  by  the  defendant  as  surety  of  and  for  L.  S.  Coxe  and  G. 
Chambers,  and'as  a  security  for  the  repayment  of  such  sum,  not  exceed- 
ing 2600/.  as  should  be  then,  viz.  at  the  time  of  the  making  the  note  and 
giving  such  other  securities,  lent  and  advanced  by  the  piaintifiis  and  J. 
Martin  to  L.  S.  Coxe  and  G.  Chambers,  with  interest,  and  upon  the 
terms  and  faith  that.the  plaintifls  and  J.  Martin  should  and  would,  upon 
the  note  being  made,  and  the  securities  being  given  and  executed,  advance 
and  lend  to  L.  S.  Coxe  and  G.  Chambers  such  sum  of  2600/. ;  and  that 
the  defendant  should  not  be  liable  on  the  note  except  for  such  sum  as 
the  plaintifls  and  J.  Martin  should  then  lend  and  advance  to  L.  S.  Coxe 
and  G.  Chambers  on  the  said  securities ;  and  the  defendant  then  made 
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the  said  note  upon  the  said  terms,  and  not  otherwise,  or  upon  any  other 
consideration.     The  defendant  then  averred  that  all  the  said  securities* 
including  the  note,  were  then  made,  executed,  and  delivered  to  the  plain- 
tiffs ana  J.  Martin,  upon  the  terms  aforesaid ;  and  the  plaintiffs  and  J 
Martin  then  received  the  note  upon  the  terms  and  considerations  afore- 
said ;  and  that  there  never  was  any  other  consideration  for  making  the 
note.    That  at  the  time  and  upon  the  making  and  executing  and  delivery 
to  the  plaintiffs  and  J.  Martin  of  the  said  securities,  including  the  note, 
they  advanced  and  lent  to  L.  S.  Coxe  and  G.  Chambers  a  much  less 
sum  of  money  than  2600/.,  to  wit,  1671/.  85.,  and  no  more,  and  forbore 
then  to  lend  or  advance  to  L.  S.  Coxe  and  G.  Martin  any  further  part 
of  260')/.  without  the  defendant's  knowledge  or  consent;  and  that  there 
never  was  any  consideration  for  the  payment  of  the  note,  or  any  part  af 
the  amount  thereof,  except  as  to  the  1671/.  85.,  with  interest  thereon; 
and  the  plaintiffs  did  not,  at  the  time  of  the  commencement  of  this  action, 
hold  the  note  for  or  upon  any  consideration  except  as  to  the  1671/.  8«., 
parcel,  &c.,  and  interest  thereon. 

Thirdly, — as  to  the  first  count, — That  the  defendant  made  the  promis- 
sory note  in  that  count  mentioned,  as  security  for  certain  persons,  to 
wit,  L.  S.  Coxe  and  G.  Chambers,  and  in  order  to  secure  moneys  to  be 

Said  by  them  to  the  plaintiffs  and  J.  Martin ;  that  after  the  death  of  J. 
fartin,  and  before  the  commencement  of  this  suit,  L.  S.  Coxe  and  G. 
Chambers  paid  and  satisfied  moneys  to  the  amount  of  all  moneys  in  the 
note  mentioned,  together  with  all  interest  due  thereon ;  and  that  the 
plaintiffs  received  the  same  in  full  satisfaction  and  discharge  of  the  cause 
of  action  in  the  first  count  mentioned. 

Fourthly, — as  to  932/.  II5.  3d.,  parcel  of  the  moneys  in  the  first  count 
mentioned, — That  before  and  at  the  time  of  the  making  the  note  in  the 
declaration  mentioned,  L.  S.  Coxe  and  G.  Chambers  were  co-partnei*s 
in  trade,  and  that  the  defendant  made  the  promissory  note  as  surety  of 
and  for  L.  S.  Coxe  and  G.  Chambers ;  ana  the  plaintiffs  and  J.  Martin, 
since  deceased,  then  accepted  and  received  the  same  as  a  collateral 
security  for  the  repayment  of  a  large  sum,  to  wit,  2600/.,  to  be  lent  and 
advanced  by  the  plaintiffs  and  J.  iM[artin,  since  deceased,  to  L.  S.  Coxe 
and  G.  Chambers,  and  not  upon  any  other  consideration ;  and  the  defen- 
dant made  the  note  upon  the  terms  that  in  case  the  plaintiffs  and  J. 
Martin,  or  any  or  either  of  them,  should,  by  virtue  of  the  deed  herein- 
after mentioned,  sell  the  tenements  and  policies  hereinafter  mentioned, 
the  defendant  should  be  relieved  from  liability  on  the  note  to  the  extent 
of  the  moneys  which,  on  such  sale,  should  be  received  by  them,  or  any 
or  either  of  them,  in  satisfaction  of  the  amount  of  the  note,  or  any  part 
thereof,  so  far  as  the  same  might  extend  and  be  applicable  to  the  note : 
the  defendant  then  averred  that,  before  the  making  of  the  note,  L.  S. 
Coxe  and  G.  Chambers  had  applied  to  and  requested  the  plaintiffs  and 
.T.  Martin,  since  deceased,  to  lend  and  advance  to  them,  and  the  plaintiffs 
and  J.  Martin  then  agreed  to  lend  them  2600/.  upon  the  security  not  only 
of  the  said  note,  but  also  upon  the  security  and  on  the  terms  and  condi- 
tions mentioned  and  set  forth  in  a  certain  indenture ;  (setting  forth  an 
indenture  by  which  Coxe  and  Chambers  mortgaged  certain  leaseholds 
and  hereditaments,  and  assigned  certain  policies  of  insurance  to  the 
j)laintiffs  to  secure  the  said  sum  of  2600/,)  Thit  afterwards,  to  wit,  on 
&c.,  default  was  made  in  payment  of  the  2600/.  mentioned  in  the  inden- 
ture, and  being  the  sum  for  securing  which  the  note  was  given ;  and 
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tliereapon  the  plaintiffs  according  to  their  rights  respectively  in  that 
behalf,  afterwards,  and  after  the  death  of  J.  Martin,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  under  and  by  virtue  of  the 
said  indenture,  and  of  the  pov/ers  thereby  given,  sold  and  disposed  of 
the  said  leaseholds  and  hereditaments,  and  the  several  instruments  or 
policies  of  insurance,  and  other  the  premises  mentioned  in  the  indenture 
in  that  behalf,  and  being  such  securities  as  aforesaid,  and  which  they 
were  so  authorised  to  sell  respectively,  at  and  for  divers  moneys,  to  wit, 
to  the  amount  of  2000/. ;  and  that  after  deducting  and  retaining  to  and 
for  themselves  the  plaintiffs  respectively,  all  such  several  costs,  charges, 
and  expenses,  and  moneys  as  were  in  the  first  place  to  be  deducted  and 
retained,  and  could  lawfully  be  deducted  and  retained  by  virtue  of  the 
indenture  in  that  behalf,  there  then  remained  and  was  in  the  hands  of 
the  plaintiffs,  and  they  then  held  and  retained  to  their  own  use  and 
benefit  as  the  balance  of  '^OOOL,  being  the  proceeds  of  the  several  securi- 
ties, a  large  sum,  to  wit,  932/.  1  Is.  Sd.,  for  and  on  account,  and  in  satis- 
faction and  discharge  of  the  said  1)32/.  lis.  Sd.  parcel,  &c.,  and  the 
cause  of  action  in  respect  thereof,  and  such  last-mentioned  sum  thereby 
then  became  and  was  satisfied  and  discharged ;  and  the  plaintifis  from 
thenceforth  hitherto  had  held  the  said  note  without  value  or  considera- 
tion as  to  the  last-mentioned  sum. 

Fifthly,  as  to  the  last  count,  non-assumpsit. 

The  plaintiffs  by  their  replication  traversed  the  fraud  in  the  first  plea ; 
repUed  de  injuria  to  the  second ;  traversed  the  payment  in  the  third ; 
the  sale  of  the  mortgasred  property  in  the  fourth, — averring  that  the 

Rlaintiffs  did  not  sell  or  i^ispose  of,  or  cause  to  be  sold  or  disposed  of,  the 
ereditaments,  instruments,  or  policies  and  premises  in  the  indenture ;  and 
joined  issue  on  the  last. 

A  verdict  was  taken  for  the  plaintiffs  for  3000/.,  subject  to  the  opinion 
of  the  Court  on  a  special  case ;  which  stated  that 

The  plaintiffs  were  bankers  in  London,  and  the  defendant  a  general 
merchant  residing  in  the  same  place. 

For  a  considerable  period,  previously  to  the  year  1825,  Messrs.  Coxe 
and  Chambers,  who  carried  on  business  in  partnership,  had  a  banking 
account  with  the  predecessors  of  the  plaintiffs  in  their  banking  firm, 
which  banking  account  was  continued  with  the  plaintiffs,  until  the  bank- 
ruptcy of  Coxe  and  Chambers,  as  hereinafter  mentioned. 

Mr.  Coxe,  one  of  the  partners  in  the  house  of  Coxe  and  Chambers, 
also  kept  with  the  plaintifis  a  private  and  separate  banking  account  for 
himsell  individually,  which  account  was  closed  on  the  24th  of  Feb.  1830 

In  1825,  John  Martin,  since  deceased,  and  the  plaintiffs  George  Stone 
and  Henry  Stone,  who  then  composed  the  banking  firm,  lent  to  Mr 
Coxe,  on  his  private  account,  the  sum  of  800/.  as  a  specific  loan  on  the 
security  of  an  assignment  of  a  policy  on  his  own  life,  effected  in  tSe 
Equitable  Assurance  Company,  for  1500/.  in  1809. 

In  the  beginning  of  the  year  1830,  and  before  the  24th  of  February 
the  plaintiffs'  firm  allowed  Mr.  Coxe  to  receive  from  the  Equitable  Assu- 
rance Office  the  sqm  of  714/.,  being  the  consideration  for  the  sale  ol 
certain  additions  and  accumulations  upon  the  before-mentioned  policy 
of  insurance,  which  would  have  become  payable  at  the  death  of  Mr 
Coxe, — upon  the  understanding  that  he  was  thereout  to  pay  to  them  the 
sum  of  300/.  in  part  discharge  of  the  debt  of  800/.,  which  he  accordingly 
did,  and  which  reduced  his  debt  to  500/. 
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Between  April  18:^5,  and  November  1831,  the  plaintiff  J.  Maran,  then 
J.  Martin  the  younger,  G,  Stone  the  younger,  and  James  Martin,  had 
been  partners  in  the  bank;  and  on  the  ti4lh  of  June  IttliO,  the  plaintiffs' 
firm  lent  to  Mr.  Coxe  a  further  sum  of  100/.,  making,  with  the  former 
balance  of  500/.,  600/.,  due  on  his  own  private  account :  the  interest 
upon  that  loan  was  paid  on  or  about  Christmas  in  every  year,  up  tc 
Christmas  1830. 

In  183 J,  Messrs.  Coxe  and  Chambers,  having  occasion  for  a  loan  on 
their  partnership  account,  entered  into  a  negoiiation  with  the  plaintiffs' 
firm,  in  order  to  obtain  it.  Pending  that  negotiation,  and  before  any 
definite  agreement  between  the  plaintiffs'  firm  and  Coxe  and  Chambers 
was  come  to,  viz.  on  the  11th  of  November  1831,  the  plaintifls'  firm 
advanced  to  Coxe  and  Chambers  300/.  as  a  specific  loan,  which  loan, 
was  on  that  day  carried  to  the  credit  of  Coxe  and  Chambers  in  their 
general  banking  account. 

On  the  16th  of  the  same  month,  it  was  agreed  between  the  plaintiffs 
and  Coxe  and  Chambers,  through  the  medium  of  Coxe,  but  witnout  the 
knowledge  or  privity  of  the  defendant,  who  had  not  been  applied  to  to 
become  surety, — that  the  plaintiffs'  firm  should  make  a  loan  to  Coxe  and 
Chambers  of  the  sum  of  2ti(K)/.,  and  that  the  plaintiffs*  firm  should  there- 
out deduct  or  be  repaid  the  600/.  due  from  Mr.  Coxe  on  his  private 
account,  and  secured  as  before  mentioned,  and  the  interest  thereon, 
amounting  together  to  627/.  JO*.  8d.,  and  also  the  300/.  and  interest 
advanced  to  Coxe  and  Chambers  on  the  11th  of  the  same  November; 
and  that  thereupon  the  policy  of  insurance  for  1500/.,  which  had  been 
given  as  a  security  for  800/.,  should  be  transferred  or  stand  as  a  security 
for  the  said  sum  of  2600/.,  which  was  to  be  further  secured  by  an 
assignment  to  the  plaintiffs'  firm  of  certain  leasehold  premises,  the  pro- 
perty of  Mr.  Edward  Chambers,  the  father  of  George  Chambers,  and 
of  a  certain  policy  effected  in  the  Equitable  Assurance  Company  for 
500/.,  on  the  life  of  the  said  G.  Chambers ;  and  also  by  a  joint  and 
«everal  promissory  note  of  some  other  persons  who  were  to  be  after- 
wards named  by  Coxe  and  Chambers  and  to  be  approved  of  hy  the 
plaintiffs ;  and  subsequently,  but  before  the  25th  of  the  same  November, 
the  defendant  and  Edward  Chambers  were  accordingly  proposed  as 
sureties,  and  were  approved  of  by  the  plaintiffs. 

An  indenture  by  way  of  mortgage,  bearing  date  the  25th  November 
1831,  was  made  between  Edward  Chambers,  as  therein  described,  of 
rhe  first  part ;  G.  Chambers,  of  the  second  part ;  L.  S.  Coxe,  of  the 
third  part ;  and  the  plaintiffs'  firm,  of  the  fourth  part ;  and  was  executed 
by  E.  Chambers,  G.  Chambers,  and  L.  S.  Coxe,  in  conformity  with  the 
above  agreement,  the  deed  reciting,  among  other  things,  that  the  entire 
interest  in  the  1500/.  policy  was  available  for  the  purposes  of  that 
fiecurity,  the  800/.  formerly  borrowed  on  it  by  Coxe  having  been  rejiaid 
to  the  plaintiffs,  but  not  disclosing  the  arrangement  made  as  to  the  appli- 
cation of  the  2600/.,  or  the  deduction  that  was  to  be  made-from  it  in 
respect  of  previous  debts.  The  deed  was  executed  by  the  parties  who 
«gned  it  on  the  day  it  bore  date,  at  the  office  of  the  solicitors  for  the 
plaintiffs'  firm,  and  was  read  over  in  the  presence  of  the  defendant  and 
Messrs.  ("oxe  and  Chambers. 

At  the  same  time  the  note  upon  which  this  action  was  brought  was 
made  and  signed  by  the  defenoant  and  by  E.  Chambers,  of  which  th« 
following  is  a  copy : — 
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-  £2600.  "  London,  25th  Novenriber,  1831. 

"  On  the  22d  day  of  November  1832,  we  jointly  and  severally  pro- 
mise to  pay  Messrs,  Martin  and  Stone,  or  order,  two  thousaujd  six 
hundred  pounds,  with  interest,  and  to  pay  the  interest  half  yearly,  foi 
value  received.*' 

On  the  back  of  the  note  the  following  piemorandum  was  written,  at 
the  time  it  was  made,  and  before  it  was  executed,  and  read  over  to  the 
defendant :— "  The  within  sum  of  2600/.  is  the  same  sum  of  money  as  is 
mentioned  in  ^au  indenture  dated  tlie  25th  November  1831,  and  made 
between  E.  Chambers,  of  the  first  part ;  George  Chambers,  of  the  second 
part ;  L.  S.  Coxe,  of  the  third  part ;  and  Messrs.  Martin  and  Stone,  of 
the  fourth  part/' 

The  defendant  was  surety  in  the  note  for  Messrs.  Coxe  and  Chambers, 
and  became  so  at  their  request,  made  through  G.  Chambers,  who  com- 
municated to  him  that  the  plaintiffs  were  to  lend  to  the  firm  of  C'oxe  and 
Chambers  '^eoo/. ;  but  did  not  then,  or  at  any  other  time,  until  long  after 
the  securities  were  executed,  communicate  the  arrangement  and  agree- 
ment between  the  plaintiffs  and  Coxe  and  Chambers,  or  that  there  was 
any  arrangement  or  agreement  amongst  the  parties,  further  than  that  the 
plaintiffs  were  simply  to  lend  the  sum  of  2600/.  to  Coxe  and  (  hambers. 

Before  the  defendant  signed  the  promissory  note,  the  recitals  of  the 
deed  were  read  over  to  him ;  but  the  plaintiffs  did  not,  nor  did  their 
solicitor,  nor  did  ('oxe  or  (.'hambers,  inform  the  defendant  before  he 
signed  such  note,  that  any  agreement  existed  respecting  the  application 
of  the  sum  of  2600/.,  or  of  the  deduction  to  be  made  thereout ;  or  that 
Coxe  and  Chambers,  or  either  of  them,  were  indebted  to  the  plaintiffs : 
or  that  there  had  been  any  bonus  received  on  the  policy  of  insurance. 
Nor  did  the  defendant  then  or  at  any  other  time  make  any  inquiries  of 
the  plaintiffs,  or  of  their  solicitor,  or  of  Coxe  and  Chambers,  as  to  the 
state  of  the  accounts  between  the  plaintiffs  and  Coxe  and  Chambers,  or 
either  of  them,  or  as  to  the  intended  application  of  the  loan,  or  as  to  any 
bonus  having  been  received  upon  the  policy  of  insurance. 

Coxe  and  Chambers  had  on  the  said  25th  of  November  a  small  sum 
to  their  credit  in  their  banking  account  with  the  plaintiffs,  and  they  did 
not  overdraw  that  sum  until  the  29th  of  November,  when  they  drew 
various  checks,  amounting  together  to  a  sum  considerably  more  than  the 
balance  of  their  banking  account ;  and  on  the  same  29th  of  November, 
the  plaintiffs'  firm  credited  Coxe  and  Chambers  in  their  general  banking 
account,  and  in  their  pass-book,  as  follows  : — "  Cr.  29th  November,  cash 
lent,  2600/. — Dr.  1831.  November  29th.  By  sundry  loans  and  interest, 
928/.  12*.;  five  days' interest  allowed  on  2600/.,  1/.  85.  6d." 

This  sum  of  928/.  I2s.  was  !he  amount  of  the  diflerent  loans  above 
mentioned,  and  the  interest  due  thereon  ;  and  the  accounts  were  after- 
wards continued  between  the  parties  in  the  same  pass-book  and  general 
account. 

In  January  1832  John  Martin  died. 

Coxe  and  Chambers  paid  the  plaintiffs'  firm  the  interest  on  the  2600/. 
annually  from  the  time  of  the  advance  till  Christmas  1834,  the  amount 
of  such  interest  having  been  from  time  to  time  charged  and  allowed  in 
tlie  accounts  between  Coxe  and  Chambers  and  the  plaintiffs,  and  stated 
in  the  usual  pass-book. 

In  July  1835,  Coxe  and  Chambers  stopped  payment,  and  soon  after- 
wards became  bankrupts. 
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On  or  about  the  28th  of  July  in  that  year,  the  plaintiffs  notified  such 
stoppage  to  the  defendant,  and  remindecl  him  of  his  liability  on  his  note. 

After  the  bankruptcy  of  Cox  and  Chambers,  their  assignees  sold,  by- 
public  auction,  the  two  before-mentioned  policies,  which  produced  the 
sum  of  871/.,  viz.  the  policy  for  500/.  produced  the  sum  of  36/.,  and  the 
policy  for  1500/.  produced  835/.,  which  the  plaintiffs  received:  tlie  plain- 
tiffs subsequently  sold  the  leasehold  premises  which  had  been  mortgaged 
to  them,  by  private  contract,  for  the  sum  of  270/.:  and  they  also  received 
a  dividend  under  the  bankruptcy  of  Coxe  and  Chambers  on  the  debt  of 
2600/.,.  of  304/.  7s.  They  gave  the  defendant  notice  of  such  intendedx 
sales,  and  also  of  the  sums  which  were  realised. 

The  sums  still  due  to  the  plaintiffs  on  the  note  amounted  to  1300/.  10^. 
Id.  with  interest,  to  recover  which  this  action  was  brought. 

The  Court  were  to  be  at  liberty  to  draw  any  inference  which  a  jury- 
might  have  drawn. 

The  question  for  the  opinion  of  the  Court  was, — 

Whether  the  plaintiffs  were  entitled  to  recover  any  and  what  sum-, 
and  the  verdict  was  to  be  entered  on  the  separate  issues  for  plaintiffs  or 
defendant  accordingly,  or  a  nonsuit  might  be  entered,  as  the  Court  should 
direct. 

The  case  was  argued  by  fVilde,  Seijt.,  for  the  plaintiffs,  and  Sir  IV, 
W.  FolleU  for  the  defendant. 

It  will  be  convenient  to  begin  with  the  argument  for  the  defendant. 

It  was  contended  that  if  the  situation  of  the  surety  be,  by  the  act  of 
the  creditor,  materially  varied  from  what  he  was  led  to  expect  upon 
entering  into  the  security,  he  is  absolved  from  his  engagement  whether 
the  altered  circumstances  occasion  a  detriment  to  him  or  not ;  for  his 
engagement  is  entered  into  upon  the  representations  made  to  him,  and  if 
in  those  representations  there  be  falsehood  or  concealment,  a  fraud  in 
law  has  been  committed  which  avoids  the  security. 

In  Peacock  v.  Bishop,  8  B.  &  C.  605,  (10  E.  C.  L.  R.,)  it  was  agreed 
Detween  the  vendors  and  vendee  of  goods  that  the  latter  should  pay  10«. 
per  ton  beyond  the  market  price,  which  sum  was  to  be  applied  in  liqui- 
dation of  an  old  debt  due  to  one  of  the  vendors.  The  payment  of  the 
goods  was  guarantied  by  a  third  person,  but  the  bargain  between  the 
parties  was  not  communicated  to  the  surety ;  and  it  was  held  that  that 
\ias  a  fraud  on  the  surety,  and  rendered  the  guaranty  void.  Baylky, 
J  ,  said,  "It  is  the  duty  of  a  party,  taking  a  guaranty,  to  put  the  surety 
in  possession  of  all  the  facts  likely  to  affect  the  degree  of  his  responsi- 
bility; and  if  he  neglect  to  do  so,  it  is  at  his  peril.** — "Where  by  a 
composition  deed  the  creditors  agree  to  take  a  certain  sum  in  full  dis- 
charge of  their  respective  debts,  a  secret  agreement,  by  which  the 
diibtor  stipulates  with  one  of  the  creditors  to  pay  him  a  larger  sum,  is 
void,  upon  the  ground  that  that  agreement  is  a  fraud  upon  the  rest  of 
the  creditors.  So  that  a  contract  which  is  a  fraud  upon  ^  third  person 
may,  on  that  account,  be  void  as  between  the  parties  to  it.  Here  the 
contract  to  guarantee  is  void,  because  a  fact  materially  affecting  the 
nature  of  the  obligation  created  by  the  contnact  was  not  communicated 
to  the  surety.**  Holroyd,  J. — "The  contract  of  the  surety  is  not 
binding  upon  him,  by  reason  of  the  plaintiffs  not  having  communicated 
to  the  surety  a  secret  bargain  previously  made  by  him  with  the  vendee 
of  the  goods.  The  effect  of  that  bargain  was  to  divert  a  portion  of  the 
funds  of  the  vendee  from  being  applied  to  discharge  the  debt  which  he 
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¥BS  about  to  contract  with  the  plaintiffs,  and  to  render  the  vendee  less 
able  to  pay  for  the  iron  supplied  to  him."—"  The  plaintiff  and  defend- 
ant therefore  were  not  on  equal  terms.  The  former,  with  the  know- 
ledge of  a  fact  which  necessarily  must  have  the  effect  of  increasing  the 
responsibility  of  the  surety,  without  communicating  the  fact  to  him, 
suffers  him  to  give  the  guaranty.  That  was  a  fraud  upon  the  defendant, 
aiyl  vitiates  the  contract."  Littledale,  J. — ^^  I  think  that  a  surety 
ought  to  be  acquainted  with  the  whole  contract  entered  into  with  his 
principal."  Jackson  v.  Duchaire^  8  T.  R.  551,  Mayhew  v.  Oricketty  2 
Swanst.  193,  and  GUt/n  v.  Eertel,  8  Taunt.  208,  (4  E.  C.  L.  R.,)  pro- 
ceeded  on  the  same  principle.  See  Harrison's  Index,  885.  Here,  the 
defendant  was  led  to  suppose  that  the  whole  *  of  the  26007.  would  be 
applied  to  the  use  of  the  firm  of  Goxe  and  Chambers ;  he  was  not  ap^ 
prised  of  the  deduction  of  900Z.  for  a  previous  debt :  to  that  extent, 
and  at  all  events  to  the  extent  of  the  600Z.  (part  of  the  900Z.)  which 
was  deducted  for  the  private  debt  of  Coxe,  the  firm  was  less  able  to 
meet  the  demands  of  their  creditors  than  the  surety  had  reason  to  ex- 
pect. He  was  also  deceived  as  to  the  value  of  the  1500/.  policy  assign- 
ed to  the  plaintiffs  as  a  collateral  security.  The  deed  of  November, 
1835,  reciting  that  the  800/.  lent  to  Coxe  on  the  security  of  that  policy 
had  been  repaid,  the  surety  was  led  to  suppose  that  the  entire  policy, 
with  all  its  accumulations,  would  be  available  to  the  plaintiffs  in  reduc- 
tion of  any  demand  against  the  surety :  whereas  the  plaintiffs  held  the 
policy  minus  thei)onu8  of  714/.  which  had  been  paid  to  Coxe.  The 
defendant,  therefore,  having  been  kept  in  ignorance  as  to  the  real 
amount  of  the  loan  to  Coxe  and  Chambers,  and  having  been  misled  as 
to  the  value  of  the  security  in  the  plaintiffs'  hands,  there  was  fraud  in 
law  suflicient  to  establish  the  first  plea,  and  avoid  the  promissory  note. 

For  the  plaintiffs  it  was  argued,  that  the  question  upon  this  record 
was,  not  as  to  the  incidents  of  a  guaranty,  but  whether  the  defendant 
had  been  induced  to  give  a  promissory  note  by  fraud,  and  whether  there 
was  a  failure  of  consideration.  It  was  not  necessary  for  the  plaintiffs 
to  contest  the  principle  contended  for  on  the  part  of  the  defendant  in 
respect  of  guaranties :  for  it  is  true,  that  where  a  party  enters  into  a 
special  guaranty,  the  limitations  attached  to  such  an  instrument  must 
be  attended  to ;  but  where  he  becomes  surety  by  a  promissory  note,  he 
is  generally  liable  if  there  be  no  fraud  or  failure  of  consideration :  the 
form  of  the  instrument  is  a  substantial  part  of  the  contract :  there  must 
W  bona  jides^  but  no  communication  of  the  circumstances  attending  the 
transaction  is  necessary,  as  in  the  case  of  a  guaranty  or  policy  of  insur- 
ance, where  the  underwriter  has  no  means  of  obtaining  a  knowledge  of 
the  risk  except  what  he  is  told  by  the  assured :  thus,  in  Norris  v.  iVi<?A- 
o/i,  3  B.  4  Adol.  41,  (23  E.  C.  L.  R.,)  the  defendant  gave  a  promissory 
note,  payable  to  R.  Johnston — for  which  the  defendant  had  received  no 
consideration— as  a  security  for  goods  to  be  sold  to  Johnston  on  credit ; 
and  Johnston  endorsed  the  note  over  to  the  creditors.  Johnston  after- 
wards executed  a  deed  of  composition  with  the  creditors,  by  which  he 
undertook  to  pay  his  debt  to  them  by  instalments,  and  it  was  stipulated 
that  they  should  not  be  prevented  by  that  arrangement  from  suing  on 
any  securities  which  they  held,  and  that  on  any  default  of  paying  the 
instalments,  the  deed  should  be  void :  it  was  held,  that  the  delay  granted 
to  Johnston  by  that  agreement  did  not  discharge  the  defendant.  And 
Lord  T£NTERDEN  said,  ^'  Deeds  of  this  kind  are  very  common,  and  it  ia 
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very  usual  to  insert  clauses  like  the  present,  reserving  the  remedy 
against  sureties.  If  we  were  to  hold  that,  notwithstanding  such  a  pro- 
viso, the  liability  of  a  person  in  the  situation  of  this  defendant  was 
gone,  it  might  prevent  such  deeds  from  being  entered  into,  which  would 
often  be  against  the  interests  of  ^11  parties.  In  other  respects  I  think 
there  is  no  material  diiference  between  this  case  and  Fentum  v.  Pocock." 
The  same  principle  was  acted  on  in  Price  v.  UdmundSy  10  B,  &  C.  578, 
(21  E.  C.  L.  R.,)  Bank  of  Ireland  v.  Beresford,  6  Dow.  P.  C.  237,  and 
Free  v.  Eawkin%,  8  Taunt.  92  (4  E.  C.  L.R.)  Glyn  v.  HeHel  only 
decided  that  the  exchange  of  one  promissory  note  for  another  is  not  a 
new  advance  of  money.  Then,  here,  there  was  no  fraud  either  in  fact 
or  in  law ;  for  it  was  not  necessary  to  communicate  to  the  defendant  the 
manner  in  which  the  26002.  was  distributed  among  the  borrowers,  and 
it  did  not  lessen  their  solvency  that  a  portion  of  the  sura  was  applied 
to  the  discharge  of  a  debt  due  to  the  lender :  eventually  that  debt  must 
have  been  discharged,  and  it  was  immaterial  whether  out  of  the  2600/., 
or  from  any  other  source.  As  to  the  policy  of  insurance,  the  defendant 
being  no  party  to  the  deed,  could  not  take  advantage  of  any  misrecital : 
the  deed  was  only  read  in  his  presence  to  show  the  form  in  which  the 
loan  was  to  be  elTected:  but  it  would  occasion  interminable  embarrassment 
in  the  commercial  world,  if  upon  every  advance  of  money  upon  the 
security  of  a  promissory  note,  the  maker  should  be  allowed  to  enter  into 
collateral  transactions,  and  traverse  the  allegations  in^a  deed  in  which 
he  had  no  concern.  The  effect  of  the  defendant's  objection  would  be 
to  write  into  a  note  which  creates  a  general  liability,  limitations  and 
restrictions  which  were  never  intended  by  the  parties. 

Cur,  adv,  vufL 

TiNDAL,  C.  J. — The  main  question  in  this  case,  and  which  arises  upon 
the  first  plea  to  the  count  upon  the  promissory  note,  is  this,  whether  the 
promissory  note  was  obtained  from  the  defendant  under  circumstances 
which  are  deemed  in  law  to  amomit  to  covin  (for  there  is  no  suggestion 
whatever  of  any  intentional  fraud  or  misrepresentation  on  the  part  of  the 
plaintiffs  personally,)  so  as  thereby  to  avoid  tlie  validity  of  the  security 
in  the  hands  of  the  plaintiffs. 

The  promissory  note  having  been  given  by  the  defendant  ns  a  security 
for  the  debt  of  Messrs.  Coxe  and  Chambers,  and  the  note  still  remaining 
in  the  hands  of  the  plaintiffs,  the  original  payees,  the  consideration  upon 
which  it  was  given  to  them,  and  the  several  circumstances  under  which 
the  defendant  was  induced  to  enter  into  it,  are  the  subject  of  inquiry  and 
investigation  in  the  present  action.  And  with  respect  to  the  nature  of 
such  inquiry,  and  its  bearing  and  effect  on  the  validity  of  the  instrument, 
we  cannot  see  any  sound  legal  distinction  arising  from  the  form  of  the 
security  itself,  that  is,  whether  such  security  is  taken  in  the  form  of  a 
promissory  note,  or  as  an  ordinary  guaranty  for  the  payment  of  the  debt 
of  a  third  person.  For  the  liability  of  the  maker  of  the  note,  and  of  the 
guarantor,  depends  precisely  on  the  same  event,  namely,  the  default  o^ 
Uie  principal  debtor  to  make  good  his  payment ;  and  the  extent  of  tlie 
surety's  liability  is  precisely  the  same  on  either  instrument ;  so  that  there 
seems  no  reason,  and  no  authority  has  been  cited  to  the  effect,  that  the 
vaUdity  of  tlie  two  instruments  should  not  stand  upon  precisel  v  the  same 
footing,  so  far  as  depends  on  the  circumstances  under  which  the  same 
were  given. 

Now  the  principle  to  be  drawn  from  the  cases  to  which  reference  has 
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been  made  in  the  course  of  argument  we  take  to  be  this ;  that  if,  with 
the  knowledge  or  assent  of  the  creditor,  any  material  part  of  the  transac- 
tion between  the  creditor  and  his  debtor  is  misrepresented  to  the  surety, 
the  misrepresentation  being  such,  that  but  for  the  same  having  taken 
place,  either  the  suretyship  would  not  have  been  entered  into  at  all,  or, 
being  entered  into,  the  extent  of  the  surety's  liability  might  be  thereby 
increased,  the  security  so  given  is  void  at  law,  on  the  ground  of  fraud. 

The  question,  therefore,  becomes  this,  whether,  upon  the  facts  stated 
in  the  special  case,  there  appears  to  have  been  any  such  misrepresentation 
on  the  part  of  the  plaintifls  ? 

It  is  perfectly  true,  as  urged  by  the  counsel  for  the  plaintiffs,  that  the 
agreement  between  the  plaintiffs  and  Coxe  and  Chambers,  under  which 
the  former  were  to  be  allowed  to  deduct  out  of  the  advance  of  the  2600/. 
the  old  debt  of  800/.,  due  from  Coxe  on  his  separate  account,  was  entered 
into  before  any  apphcation  had  been  made  to  the  defendant  to  become 
surety ;  and  also  that  Coxe  and  Chambers  never  communicated  to  the 
defendant  until  long  after  the  transaction  that  any  such  arrangement  had 
been  made,  or  indeed  any  other,  than  that  the  plaintiffs  were  simply  to 
lend  them  2600/. :  and  if  the  matter  had  rested  here,  no  objection,  either 
on  the  ground  of  suppression  or  misrepresentation,  could  have  been 
urged  against  the  validity  of  the  note.     The  plaintiffs  were  not  to  bo 
made  responsible  for  the  communication,  or  want  of  communication, 
between  their  debtor  and  the  surety,  unless  they  are  shown  to  be  agreeing 
to  it;  and  for  anything  which  appears,  as  to  this  part  of  the  transaction, 
they  were  ignorant  that  a  correct  statement  had  not  been  made  to  the 
defendant.     But  it  appears  from  the  special  case,  that,  at  the  time  of 
signing  the  note,  the  principal  debtors,  Coxe  and  Chambers,  and  the 
defendant  were  at  the  office  of  the  plaintiffs'  attorney,  where  the  deed  of 
the  25th  of  November  was  read  over  in  their  presence !  the  case  stating 
expressly,  "  that  before  the  defendant  signea  the  promissory  note,  the 
recitals  of  the  deed  were  read  over  to  him  ;"  and  that  upon  the  same 
occasion,  and  before  the  note  was  signed  by  the  defendant,  the  memo- 
randum was  indorsed  upon  the  note,  stating  that  the  sum  mentioned  in  it 
was  the  same  sum  as  that  mentioned  in  the  deed.     Now  we  think  the 
construction,  and  the  only  construction,  which  can  be  put  upon  the 
recitals  in  the  deed  is,  that  the  former  debt  of  800/.  due  to  the  plaintiffs 
from  Coxe,  on  his  separate  account,  and  the  repayment  of  which  was 
secured  by  Coxe's  policy  for  1500/.,  had  been,  at  that  time,  paid  by  Coxe 
to  the  plainUffs  ;  and  that  the  sum  agreed  to  be  advanced  by  the  plaintiffs 
to  Coxe  and  Chambers  upon  a  new  loan,  was  the  full  and  entire  sum  of 
2rt00/.     We  cannot  consider  these  recitals  in  any  other  light  than  as  a 
direct  representation  made  to  the  defendant  before  the  note  was  signed, 
not  indeed  personally  by  themselves,  but  by  the  agents  of  the  plaintiffs 
cnployed  in  carrying  the  negotiation  for  the  loan  into  effect,  and  conse- 
<|uently  by  whose  acts  the  plaintiffs  are  bound;  and  that  this  representation 
was  untrue  in  a  material  respect,  namely,  that  the  private  debt  of  Coxe 
had  not  been  paid  at  the  time  of  the  execution  of  the  deed :  and  that  the 
entire  sum  of  2600/.  was,  by  the  private  stipulation  between  the  parties, 
not  to  be  advanced  to,  or  placed  to  the  credit  of,  Coxe  and  Chambers, 
biit  only  the  sum  of  2600/.  minus  the  amount  of  the  debt  due  from  Coxe 
to  the  plaintiffs. 

And  we  think  ourselves  bound,  upon  every  legal  principle  of  reasoning, 
to  assume,  that  as  the  defendant  was  present  when  the  recitals  of  the 
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deed  were  read  over  to  him,  he  must  have  signed  the  note  with  a  full 
knowledge  and  understanding  of  the  facts  therein  stated,  and  in  the  feith 
and  confidence  that  the  statement  was  true.  The  recitals  were  i^ai\ 
over  to  him  for  the  purpose  of  making  him  acauainted  with  tlie  state  <»f 
the  account  between  Coxe  and  Chambers  and  the  plaintiffs,  and  with  the 
collateral  securities  given  by  Coxe  and  Chambers,  which  he,  the  surety, 
might,  if  it  became  necessary,  call  to  his  aid  and  indemnitv ;  and  his 
attention  must  have  been  called  to  the  recitals  in  the  deed  by  the  circum- 
stance of  the  memorandum  indorsed  on  the  note,  which  could  be  placed 
there  for  no  other  purpose  than  to  connect  the  note  with  the  transaction 
stated  in  the  deed. 

Then,  as  it  appears  to  us  that  the  representation  as  to  the  repayment 
of  the  debt  due  from  Coxe,  and  the  amount  of  the  new  loan  to  Coxe  and 
Chambers,  was  untrue,  and  that  such  misrepresentation  related  to  a  fa<-t 
material  to  the  surety's  interest,  we  think  the  promissory  note  is  thereby 
void.  And  such  being  our  opinion  on  this  point,  it  becomes  unnecessary 
to  discuss  the  second  objection  which  has  been  urged,  as  to  the  misre- 
presentation in  the  recitals  of  the  deed,  of  the  then  existing  state  and 
value  of  Coxe's  policy ;  on  which  point,  however,  if  it  had  been  necessary, 
we  should  have  been  ready  to  declare  our  opinion. 

We  think,  therefore,  a  nonsuit  should  be  entered. 

Judgment  of  nonsuit. 


REGULA  GENERALIS. 

Whereas  it  is  provided  by  the  act  of  1  &  2  Vict.  c.  45,  s.  3,  that, 
after  the  1st  of  November,  1838,  any  person  entitled  to  be  admitted  an 
attorney  of  any  of  the  superior  Courts  of  common  law  at  Westminster 
shall,  after  being  sworn  in  and  admitted  as  an  attorney  of  any  one  of 
the  said  Courts,  be  entitled  to  practise  in  any  other  of  the  said  Courts, 
upon  signing  the  roll  of  such  Court,  and  not  otherwise,  in  like  manner 
as  if  he  had  been  sworn  in  and  admitted  an  attorney  of  such  Court ; 
provided  that  no  additional  fee  besides  those  payable  under  an  act  of  1 
Vict.  0.  56,  shall  be  demanded  or  paid ;  and  that  the  fees  payable  for 
such  admissions  shall  be  apportioned  in  such  manner  as  the  judges  of 
the  said  Courts,  or  any  eight  of  them,  shall,  by  any  rule  or  order  made 
in  term  or  vacation,  direct  and  appoint ; 

We  therefore  direct  and  appoint  that  the  fees  payable  by  virtue  of  the 
said  last-mentioned  act  for  the  judge's  fiat  be  received  in  the  first  instance 
by  the  clerk  of  the  judge  granting  the  fiat,  and  paid  over  by  him  to  tlic 
clerk  of  the  Chief  Justice  or  Chief  Baron  of  the  Court,  as  the  case  may 
be ;  and  the  day  after  each  term,  all  the  fees  so  received  shall  be  divided 
into  fifteen  portions,  one  of  which  shall  be  paid  to  the  clerk  or  clerks  of 
each  judge ;  and  further,  that  the  fees  payable  by  virtue  of  the  said  act 
to  the  ushers,  shall  be  received  in  the  first  instance  by  one  of  the  ushers 
of  the  Court  in  which  the  admission  shall  take  plac^,  and  shall,  on  the 
day  after  each  term,  be  divided  into  three  equal  portions,  one  of  which 
shall  be  paid  to  the  ushers  of  each  Court. 

^Signed  by  all  the  judge%  except  BoLLAND,  B.] 

END  OF  MICHAELMAS  TERM. 
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DAVIES  V.  LOWNDES.— p.  161. 

J.  &  wised  of  lands  parchascd  by  himself,  by  his  father,  and  by  his  grandfather,  devised  them  to 
his  heir  at  U\r,  (for  the  finding  out  of  whom  he  directed  advertisements  to  be  pul)Iished,)  to 
bold  to  his  heir  in  fee,  subject  to  legacies,  payable  .within  a  year,  to  daughters  of  tcstntor's  firf>t 
ooosin  on  the  side  of  his  mother,  and  to  the  grand^dau^hlers  and  co-heirespes  of  the  brother 
of  his  fiithcr*8  mother  ;  and  if  no  heir  was  found,  to  L^  on  condition  he  changed  his  name  to 
S.:  teiitator*8  great-grundfutlier  was  unknown:  Held,  that  the  heir  qualified  to  t.ike  need 
not  neccs9«rtly  be  of  the  blood  of  the  testator,  and  that  he  might  sue  within  si.xty  years. 

S.  L.  having  taken  po8ses.«ion  of  the  property,  claiming  it  as  his  own,  twelve  years  after  testa- 
tor's  death;  havin<f  adopted  the  name  of  8.;  and  having  levied  a  fine  with  proclamations  in 
the  name  of  S.,  Held,  that  such  fine  was  a  bar  to  a  writ  of  right  brought  by  an  alleged  heir 
of  S.,  and  need  not  be  specially  pleaded. 

3.  Held,  also,  that  a  iwdlgree  which  purported  to  have  been  compiled  from  monumental  inscrip- 
tions, family  records,  and  history,  was  not  admissible  in  evidence. 

4.  The  heir  on  the  part  of  tlie  great-grandfather  has  a  prior  claim  to  the  heir  on  the  part  of 
the  grandfather. 

This  was  a  writ  of  right,  brought  to  recover  certain  lands  in  Bucking- 
hamshire, which  the  demandant  claimed  as  heir  general,  the  tenant,  as 
devisee  of  Thomas  James  Selby,  who  being  seised  of  lands  purchased 
by  himself,  by  his  father,  and  by  his  grandJTather,  devised  them  to  his 
r'ght  and  lairful  heir  at  larr  ;  (for  the  better  finding  out  of  whom,  he 
directed  advertisements  to  be  published  immediately  after  his  decease, 
in  some  of  the  public  papers;)  to  hold  to  his  heir  at  law,  in  fee,  subject 
to  the  payment  of  debts  and  legacies  within  twelve  months  after  the  tes- 
tator's decease :  but  should  it  so  happen  that  no  heir  was  found,  then  the 
testator  thereby  constituted  and  appointed  William  Lowndes,  Esq.,  his 
lauiul  heir,  on  condit!t)n  he  changed  his  name  to  Selby.  The  legacies 
were  bequeathed  to  two  daughters  of  the  testator's  first  cousin  on  tlie 
side  of  his  mother,  and  to  three  grand-daughters  and  co-heircsscs  of  the 
brother  of  his  father's  mother. 

The  testator's  great-grandfather  was  unknown.  The  testator  died  in 
1772. 

After  a  verdict  for  the  tenant  in  April  1835,  the  Court  of  Exchequer 
Chamber,  having,  upon  a  bill  of  exceptions,  ordered  a  venire  de  novo  (a), 
the  cause  was  now  tried  at  bar  a  second  time,  and  lasted  four  davs. 

TaJfourd,  Scrjt.,  Sir  W.  W.  Folleit,  and  E.  V.  WUliams,  for  the 
demandant. 

The  ^Uomet/'General,  Wilde,  Serjt.,  Kelly,  R.  V.  Richards,  and  Gray, 
for  the  tenant. 

For  the  tenant  it  was  contended  as  before, — 1.  That  the  demandant's 
claim  was  too  late :  as  the  legatees  were  to  be  paid  within  a  twelve- 
month, the  testator  must  have  intended  that  the  devisee  should  take  if  an 
heir  was  not  found  within  that  time ;  at  all  events  the  demandant  should 
have  claimed  within  a  reasonable  time,  and  not  have  delayed,  as  she  had 
done,  for  nearly  sixty  years.  2.  That  the  heir  on  the  part  of  the  testa- 
tor's maternal  grandfather  had  a  better  title  than  the  demandant,  who 
was  descended  from  the  testator's  great-grandfather.  3.  That  by  his 
right  heir  the  testator  meant  an  heir  of  the  blood  of  the  Selbys :  and,  4, 
that  a  fine  with  proclamations  levied  by  the  devisee,  in  Trinity  term, 
1784,  was  a  bar  to  all  claims. 

After  the  will  had  been  read,  and  the  tenant  had  been  shown  to  be 

(•)  See  the  will  and  proceedings  at  length,  1  New  Cases,  597,  (27  Kng.  Com.  Law  Repi. 
5M,)  and  4  New  Cases,  478,  711,  (33  Eng.  Com.  Law  Reps.  420,  503.)  * 
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the  heir  of  William  Lowndes  the  devisee,  who  died  in  1813,  it  was 
proved, 

That  from  1774  to  1781  the  devisee  had  held  courts,  as  lord  of  the 
manor  in  which  the  lands  lay,  in  the  name  of  William  Lowndes ;  that 
no  court  was  holden  from  1781  to  1783;  in  November  1783  a  court 
was  holden  in  the  name  of  William  Lowndes  Selby;  and  that  from  1784 
to  the  devisee's  death  courts  were  holden  in  the  name  of  William  Selby. 

Then,  decrees  in  Chancery  were  put  in  of  April  1779  and  March 
1783,  upon  bills  to  which  neither  the  demandant  nor  any  person  through 
whom  she  claimed  was  a  party ;  and  by  the  latter  decree  the  Court 
declared  that  the  lands  in  question  were  to  be  considered  as  belonging 
to  the  devisee,  and  ordered  that  he  should  be  let  into  possession  thereot, 
and  the  title  deeds  be  delivered  to  him,  and  that  the  rents  and  profits 
which  he  had  paid  into  the  bank  as  receiver  should  be  transferred  to  him. 

(The  counsel  for  the  demandant  objected  to  the  reception  of  these 
decrees,  as  res  inter  alios  gestae :  but  the  Court  admitted  them,  not  as 
binding  on  the  demandant,  but  as  showing  what  had  been  done  under 
the  will.) 

It  was  then  proved  that,  in  April  1783,  there  had  been  rejoicings  at 
Whaddon  Hall,  the  devisee's  residence,  on  occasion  of  his  succeeding  to 
the  property.  There  was  a  procession  of  his  tenants  and  tradespeople, 
fiddling,  dancing,  ribbonds,  a  may-pole,  and  some  feasting. 

In  April  1784,  the  devisee  executed  in  the  name  of  William  Selby, 
pursuant  to  a  decree  of  the  Court  of  Chancery,  a  mortgage  deed  of  a 

Eortion  of  the  lands,  to  raise  money  for  paying  the  legacies  bequeathed 
y  the  testator. 

The  next  evidence  offered  on  the  part  of  the  tenant  was  a  fine  levied 
with  proclamations  by  the  devisee,  in  the  name  of  William  Selby,  in 
Trinity  term  1781. 

The  demandant's  counsel  objected  to  this  evidence,  on  the  ground,  1. 
That,  in  order  to  render  it  admissible,  the  fine  should  have  been  specially 
pleaded ;  2.  That  it  was  not  levied  in  the  name  by  which  the  conusor 
was  known ;  and,  3.  That  he  had  no  sufficient  estate  of  freehold  to  levy 
a  fine. 

1.  When  the  mise  is  joined  on  the  mere  right,  the  tenant  asserts  that 
he  has  the  better  right:  but  the  effect  of  a  fine  is,  not  to  confer  a 
right,  but  to  bar  the  demandant's  remedy ;  Tissen  v.  Clarke,  3  Wils. 
419 ;  upon  the  present  issue,  nothing  could  be  given  in  evidence  that  did 
not  apply  to  the  right :  the  fine,  therefore,  in  order  to  its  reception,  ought 
to  have  been  pleaded ;  Hardman  v.  Chgg,  Holt,  N.  P.  C.  657,  (3  Eng. 
Com.  Law  Reps.  212.)  [Tiwdal,  C.  J.— According  to  Bro.  Abr.  Droit, 
48,  and  Booth,  98,  nothing  can  be  pleaded  in  a  writ  of  right  but  coUa- 
teial  warranty.] 

2.  Then,  the  fine  was  invalid  as  not  having  been  levied  in  the  name 
bv  which  the  conusor  had  been  generally  known.  Shep.  Touchst.  Fine, 
chap.  ii.  The  validitv  of  a  fine  results  in  part  from  the  public  notice 
afforded  by  the  proclamations ;  but  no  notice  is  conveyed  where  the 

lame  proclaimea  is  not  that  of  the  conusor. 

3.  And  the  conusor  had  no  sufficient  estate  to  levy  a  fine.  He  had 
not  made  a  feoffment  by  wrong ;  he  was  not  in  possession  in  his  own 
right,  but  merely  as  receiver  of  the  Court  of  Chancery :  and  unless  he 
had  a  freehold  by  disseisin,  or  in  his  own  right,  he  could  not  levy  a  fine. 
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Shields  v.  Atkins,  3  Atk.  560;  Taylor  v.  Horde,  1  Burr.  107-119 ;  Wil* 
Ham  V.  Thomas,  12  East,  141  ;  Doe  dem.  Burrell  v.  Perkins,  3  M.  ifc 
Selw.  271 ;  Doe  dem.  Parker  v,  Gregory,  2  Adol  &  Ell.  14,  (29  Eng. 
Com.  Law  Reps.  J  4.) 

For  the  tenant  it  was  answered,  that  at  this  distance  of  time  the  exe- 
cution of  the  deed  of  1784  was  sufficient  evidence  that  the  conusor  was 
known  by  the  name  of  William  Selby;  and  that  in  April  1783  he 
acquired  an  estate  of  freehold  by  publicly  taking  possession  of  the  pro- 
perty, and  treating  it  from  that  time  as  his  own. 

TiwDAL,  C.  J. — The  second  and  third  objections  resolve  themselves 
into  questions  of  fact :  if  there  had  been  no  scintilla  of  CA'idence  that  the 
devisee  was  known  by  the  name  of  Selbv  when  he  levied  the  fine,  per- 
haps there  might  have  been  some  ground  for  the  point  taken  on  the  part 
of  the  demandant ;  but  in  the  April  before  the  fine  was  levied,  he  uses  the 
name  of  Selby  in  a  solemn  act  which  was  no  part  of  the  fine  itself;  and 
if  we  excluded  the  evidence  we  should  improperly  draw  from  the  recog- 
nitors the  effect  of  that  act.  So,  with  respect  to  the  alleged  want  of  a 
freehold  estate  in  the  qonsuor,  it  is  clear  that  there  is  evidence  to  go  to 
the  recognitors  of  the  devisee  having  claimed  such  an  estate :  he  held 
courts,  which  was  perhaps  the  strongest  act  he  could  do,  and  his  taking 
possession  was  accompanied  with  public  rejoicing,  and  every  demon- 
stration that  he  had  entered  on  property  which  he  deemed  to  be  his 
own. 

We  think,  tlierefore,  that  evidence  of  the  fine  ought  to  be  received 
What  may  be  its  value  will  be  seen  hereafter. 

The  fine  was  then  put  in,  subject  to  a  bill  of  exceptions ;  and  the  ten 
ant's  case  having  closed, 

For  the  demandant  it  was  contended,  that  the  devisee  took  an  estate. 
on  condition  only,  till  the  true  heir  could  be  found ;  that  the  heir  was 
entitled  to  claim  at  any  time  within  sixty  years :  that  the  doctrine  of 
reasonable  time  had  no  application  to  a  claim  of  real  estate :  that  the ' 
heir  of  the  testator's  great  grandfather  was  to  be  preferred  to  the  heir 
of  his  maternal  grandfather,  as  well  by  the  rules  of  the  common  law  as 
by  Stat.  3  &  4  W.  4,  c.  106,  ss.  7,  8. 

That  the  construction  put  on  the  will  by  the  Court  of  Exchequer 
Chamber  (see  4  New  Cases,  478,)  which  authorised  an  heir  general  to 
claim,  whether  of  the  blood  of  the  Selbys  or  not,  was  binding  on  this 
Court. 

The  demandant's  pedigree  was  then  traced  up  to  James  Lloyd  of 
Monington,  in  Pembrokeshire,  who  died  about  1670,  and  it  appeared 

That  Mary  Lloyd,  James  Lloyd's  sister,  married  a  Thomas  Selby  of 
Nevem,  in  Pembrokeshire. 

The  demandant  sought  to  establish  that  this  Thomas  Selby  was  the 
testator's  great-grandfather ;  and,  among  other  evidence,  a  witness  who 
fifty  years  ago  took  by  devise  the  estate  of  Cwm  Gloyne,  the  former 
owners  of  which  were  Lloyds,  connected  with  the  Lloyds  through  whom 
the  demandant  claimed,  produced  a  pedigree  which  he  found  in  a  locked 
room  shortly  after  his  accession  to  tJie  estate,  among  the  family  papers 
at  the  mansion  of  Cwm  Gloyne. 

The  pedigree,  which  mounted  up  to  the  fabulous  Princes  of  Wales, 
purported  to  be  "coUected  from  parish  registers,  wills,  monumental 
inscriptions,  family  records  and  history,"  and  was  indorsed  as  follows : 
**  This  account  is  now  presented  (as  correct  and  as  confirming  of  the 
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tradition  handed  down  from  one  generation  to  another)  to  Thomas  Lloyd, 
Esq.,  of  Cwm  Gloyne,  the  4th  day  of  July,  1733,  by  his  loving  kinsman, 
and  sincere  friend  and  very  devoted  servant,  William  Lloyd." 

The  handwriting  of  William  Lloyd  and  Thomas  Lloyd  was  proved. 

The  counsel  for  the  tenant  objecicd  to  the  reception  of  this  |:)edigree. 
Having  been  drawn  up  from  inscriptions  and  history,  it  did  not  fall  within 
the  principle  on  which  hearsay  evidence  of  this  description  had  always 
b6en  admitted, — the  peculiar  knowledge  which  members  of  a  family  are 
supposed  to  have  of  their  own  connections. 

For  the  demandant  it  was  contended,  that  if  the  objection  were  to 
])revail,  all  pedigrees  must  be  excluded,  for  all  must  be  mlrde  up  from 
similar  sources ;  but,  although  so  made  up,  they  fall  within  the  principle 
on  w^hich  it  has  been  usual  to  admit  hearsay  evidence  in  such  matter^, 
namely,  that  they  are  the  declarations  of  the  member  of  the  family  -who 
draws  them  up,  or  sanctions  them,  that  he  believes  them  to  be  as  accu- 
rate a  statement  as  can  be  procured  of  his  race  and  lineage.  At  all 
events  the  document  was  admissible  as  to  all  the  time  which  the  dates 
showed  to  be  within  the  memory  of  William  and  Thomas  Lloyd. 

Ti.vDAL,  C.  J. — If  this  objection  is  insisted  upon,  and  we  are  called 
upon  to  say  whether,  in  strict  law,  this  pedigree  is  admissible  or  not,  I 
am  of  opinion,  and  I  am  authorised  by  my  learned  brothers  to  say  that 
tliey  also  are  of  the  same  opinion,  that  this  is  not  admissible  in  evidence. 
This  pedigree  proceeds  upon  a  ground  perfectly  distinct  from  all  others 
which  I  have  ever  known  to  be  insisted  upon.    On  the  very  face  of  it 
there  is  a  certificate  which  shows  it  can  be  considered  only  as  secondary 
evidence;  the  sources  from  which  it  is  compiled  are  pointed  out;  and 
those  sources  are  different  from  any  which  are  generally  resorted  to  in 
])edigrees  which  have  been  received.     The  compiler  says,  first,  that  he 
colle3ted  this  from  parish  registers. — Let  us  have  the  parish  registers 
from  Wales.     Next,  monumental  inscriptions. — Let  us  have  the  monu- 
mental inscriptions.  Family  records. — Let  us  have  copies  of  those  family 
records.     And  lastly,  history. — Let  us  have  the  history.    The  last  source 
from  which  this  pedigree  purports  to  be  made  up,  is  of  itself,  sufficient  t<i 
show  that  it  is  inadmissible.     History  is  not  confined  to  mere  ancient 
history,  but  may  be  mountain  history,  any  other  then  ventilated  through 
the  country  to  which  it  relates.     The  pedigree  is  at  best  a  compilation 
from  existing  documents.   The  statement  that  it  is  presented  "  as  correct 
and  as  confirming  the  tradition  handed  down  from  one  generation  to 
another,"  does  not,  as  it  appears  to  me,  take  away  the  objection  which 
arises  from  the  pointing  out  other  sources  of  information  which  do  m»t 
form  proper  grounds  for  making  it  evidence  in  this  cause  :  if,  therefore, 
the  objection  is  insisted  on^  we  think  this  cannot  be  received. 

The  pedigree  was  rejected. 

The  demandant  then  endeavoured  to  trace  her  connection  with  the 
testator,  chiefly  by  means  of  a  description  contained  in  a  will  of  James 
Llovd,  of  Monington,  bearing  date  September,  1689,  (see  1  New  Cases 
609;  27  Eng.  Com.  Law  Rep.  510;)  and 

The  tenant  in  reply,  called  witnesses  skilled  in  ancient  handwriting,  to 
impeach  the  genuineness  of  this  document.    Af\er  which 

Tiff  DAL,  C.  J.  proceeded  to  sum  up  as  follows: — 

Gentlemen  of  this  grand  inquest,  it  is  now  your  duty,  as  recognitors 
of  this  grand  assize,  to  come  to  a  determination  upon  the  very  important 
questions  between  the  parties  who  are  now  before  you,  whether  you 
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will  find,  upon  the  evidence  that  you  have  heard,  tliat  the  tenant  in  tliis 
writ  of  right  has  the  greater  right  to  the  tenements  and  the  estate  which 
are  the  subject-matter  of  the  writ,  or  whether  the  greater  right  is  in  the 
demandant.  p 

The  writ  itself  was  originally  sued  out  by  two  persons,  a  husband  and 
wife.  Since  the  writ  of  right  was  first  sued  out,  it  appears  that  the  hus- 
band has  died,  so  that  it  is  now  the  wife,  Mrs.  Davies,  who  claims  to 
have  the  greater  right  to  this  property. 

Various  questions,  as  you  have  heard  in  the  course  of  this  long  inves- 
tigation, have  arisen  as  the  matter  has  proceeded — many  of  them  are 
mere  questions  of  law.  There  are  some,  however,  that  are  wholly  ques- 
tions of  fact ;  and  you  will  find  that  it  is  only  those  that  are  questions  of 
fact  that  you  will  be  troubled  with  the  consideration  of.  I  shall,  there- 
fore, before  I  proceed  to  slate  what  those  questions  of  fact  precisely  are, 
deal  with  that  part  of  the  case  which  is  pure  matter  of  law,  and  which 
must  be  reserved  for  another  tribunal,  if  ever  it  should  become  necessary. 

The  points  of  law  that  are  staled  to  arise  are  these: — Yon  observe  that 
the  demandant  claims  the  right  to  this  estate  through  a  line  of  ancestry 
connected  with  the  great-grandfather  of  the  party  who  was  last  seised. 
One  of  the  grounds  of  objection  that  .are  taken  to  the  right  to  recover  is, 
that  there  are  heirs,  as  undi>ubtedly  there  are,  that  might  establish  their 
r.onsanguinity  through  a  branch  that  is  less  remote ;  through  the  maternaj 
irrandfather ;  and  it  is  said  by  the  learned  attorney-general,  that  we  must 
in  laying  down  the  law  to  you,  say  that  this  demandant  is  excluded, 
because  she  claims  through  the  more  remote,  instead  of  through  the  less 
remote,  common  ancestor.  To  which  we  answer  that,  in  our  apprehen- 
sion, the  law  has  established  that  where  the  parentage  has  to  be  made 
out  on  the  paternal  side  of  the  ancestors  of  the  party,  you  must  first  go 
to  the  more  remote,  and  exhaust  that  before  you  have  recourse  to  the 
less.  That  has  been  the  principle  that  has  been  considered,  though  for- 
merly very  much  in  doubt,  from  the  time  of  Sir  W.  Blackstonk,  to  be 
the  law  of  the  land.  We  are  not  disposed  upon  the  present  occasion,  sitting 
as  we  do  in  this  Court,  not  having  the  assistance  of  the  opinion  of  any 
other  Court,  which  may  be  obtained  upon  this  point,  to  decide  it  in  any 
other  way.  The  attorney-general  will  have  the  power  of  putting  that 
j)oint  among  the  rest  in  a  bill  of  exceptions,  if  it  should  become  ncces- 
sarv,  and  then  it  will  be  raised  for  judgment  before  a  superior  tribunal. 

'there  is  another  point  upon  which  the  attorney-general  relies,  which 
is,  that  we  ought  to  interpret  this  will  of  the  person  last  seised,  that  is 
Mr.  Selbv  the  testator,  as  if  it  had  been  given  only  a  year,  or  at  least  a 
reasonable  time,  within  which  the  heir,  whoever  he  might  be,  ought  to 
have  made  his  claim.  It  appears,  however,  without  going  into  any  rea- 
soning upon  it,  that  this  was  a  subject  that  must  have  come  incidentally 
Ixjfore  the  Court,  if  not  expressly,  upon  the  former  occasion ;  but  no 
decision  upon  that  point  has  been  sought  for  or  obtained.  According  to 
our  iudgment,  it  occurs  to  us  that  the  heir  at  law  may  at  any  time  make 
out  his  claim,  provided  he  is  not  barred  by  any  statutory  limitation  inter- 
vening to  prevent  him  doing  it.  Therefore,  upon  that  point  we  give  our 
judgment  against  the  proposition ;  which  will  form  the  second  point  fo*" 
a  bin  of  exceptions. 

There  is  a  third  point,  which  is,  that  the  claimant,  Mrs.  Davies,  is  not 
of  the  blood  of  the  Selbys,  through  whom  she  is  endeavouring  to  make 
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out  her  claim ;  and  that,  as  she  is  claiminff  under  the  will,  and  as  the 
obvious  construction  of  that  will,  as  stated  by  the  attorney-general  is, 
that  no  heir  can  claim  except  as  of  the  blood  of  the  Selbys,  whatever 
title  she  can  make  as  heir,  it  is  not  enough,  because  the  will  will  step  in 
and  preclude  her.  Oh  a  former  occasion  we  certainly  entertained  the 
opinion  which  has  been  stated  by  the  tenant's,  counsel ;  but  inasmuch  as 
that  very  point  has  been  before  the  Court  of  Error  on  a  bill  of  exceptions, 
we  hold  it  to  be  our  duty  now,  sitting  and  trying  the  question  again,  upon 
the  same  record,  which  has  passed  the  judgment  of  that  superior  Court, 
to  take  the  law  from  them,  reserving  to  ourselves  the  right,  if  it  should 
become  necessary,  to  reconsider  the  point  whenever  we  are  called  upon 
to  express  an  opinion  upon  it,  and  to  express  that  opinion  freely  and 
impartially  whenever  such  an  occasion  shall  arise.  For  the  present,  we 
determine  in  obedience  to  that  Court  which  has  sent  the  cause  dowh  to 
be  tried  a  second  time,  that  that  is  no  answer  to  a  second  claim. 

Having  stated  those  points  in  the  case  which  appear  to  me  to  be  pure 
points  of  law,  I  should  advise  you  to  dismiss  them  entirely  from  your 
consideration,  and  to  look  only  to  those  points  upon  which  you,  as  re- 
cognitors, will  be  called  upon  to  state  your  opinion  with  respect  to  the 
rights  of  these  parties. 

[The  learned  Chief  Justice  then  proceeded  to  state  and  comment  on 
the  evidence  by  which  the  demandant  had  endeavoured  to  trace  her  con- 
nection with  the  testator ;  after  which  his  direction  on  the  subject  of  the 
tine  was  as  follows : — ] 

Gentlemen, — this  is  the  principal  part  of  the  case,  and  the  first  questioL 
which  will  be  left  to  you  will  be  this, — are  you  satisfied  that  the  demand 
ant  has  made  out  her  pedigree  so  as  to  show  the  relationship  between 
herself  and  the  person  last  seised,  Mr.  Thomas  Jajnes  Selby.  If  you  are 
not  satisfied  that  she  has  made  that  out, — and  it  is  the  duty  of  the  demand- 
ant to  make  out  the  claim  that  she  is  instituting  upon  the  present  occa- 
sion,— if  you  are  not  satisfied  that  it  is  made  out,  there  is  an  end  of  any 
further  inquiry,  because,  whatever  the  ri^ht  of  any  other  person  mav  be, 
this  party  who  is  now  in  the  litigation  of  ner  claim  before  you  will  have 
failed  tomake  it  out.  But  if  you  are  satisfied  that  that  claim  is  made 
out,  then  comes  another  and  a  perfectly  distinct  question.  Supposing 
Mrs.  Davies  to  have  proved  to  your  entire  satisfaction  that  the  line  of 
the  Selbys  is  connected  with  the  line  of  the  Lloyds  through  a  common 
ancestor ;  then  the  tenant  says,  whether  the  demandant  has  a  claim  or 
not,  by  the  operation  of  the  law  and  by  the  step  which  I  took  in  1784, 
the  demandant  is  barred  of  her  claim ;  and  that  is  by  his  levying  a  fine 
in  Trinity  term,  1784. 

With  respect  to  the  validity  of  this  fine,  it  will  depend  upon  two  ques- 
tions of  fact  which  must  be  submitted  to  you.  It  is  perfectly  true  that  a 
fine,  after  it  has  been  levied  in  Court,  and  after  there  have  been  four 
proclamations  upon  it,  by  the  law,  as  it  then  stood,  is  a  perfect  bar  to  all 
strangers,  whatever  rights  they  may  have,  unless  they  can  show  that 
they  were  under  some  disabilities  which  are  mentioned  in  the  statute  of 
Henry  the  Seventh,  upon  which,  in  the  present  case,  there  is  no  question 
whatever ;  and,  therefore,  it  being  such  a  bar,  if  it  has  been  passed  by  a 
person  who,  at  the  time,  had  a  right  to  levy  the  fine,  and  levied  it  in  a 
proper  manner,  whatever  the  right  of  the  demandant  may  be  upon  the 
present  claim,  according  as  your  judgment  goes,  that  finc'may  be  set  up 
in  evidence  as  an  answer  to  the  demandant's  case.     But, 

I  was  about  to  tell  you  what  the  condition  of  a  party  who  levies  a  fine 
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should  be  in  order  to  give  it  effect  or  validity.  Your  tenant  can  never 
levy  a  fine  so  as  to  injarfe  you  the  landlord ;  and  if  a  party  receives  pos- 
session of  an  estate  through  another  for  a  term  of  years,  a  fine  leviea  by 
such  a  person  would  be  nr\ei>?ly  void :  a  fine  levied  by  a  stranger  to  the 
estate,  who  had  nothing  to  do  jivith  it,  would  be  merely  void.  "  It  would 
be  a  singular  thing  if  any  hoAy-  of  laws  would  allow  such  a  proceeding' 
as  that  two  persons,  by  collusion  bet^'een  themselves,  might  go  through 
a  process  in  a  court  of  justice  which  :i^<>uld  deprive  the  possessor  of  his 
right  to  the  estate.  It  is  necessary,  thitcfcre,  in  order  that  a  fine  may 
have  its  validity,  that  the  person  who  leCiies  the  fine  should  have  a.  free- 
hold estate,  either  by  right  or  by  wrong.  IC'.he^tuj^ns  out  a  lawful  pos- 
sessor of  it,  if  he  has  committed  a  disseisin,  hyb4s,what  is  called  a 
wrongful  freehold ;  and  if  the  partv  entitled  has  not^^jfaimed  within  five 
years  after  the  fine  has  been  levied,  that  would  be  a  bt^Yrto  him.  Or  if 
:i  person  has  been  in  by  right  adversely  to  the  rest  of-"  ifte  world,  and 
asserting  the  dominion  to  be  his  own,  and  levies  a  fine,  after  Ithe  procla- 
mations have  been  made,  and  five  years  have  expired,  any  dormant  or 
latent  claim  would  be  equally  barred  :  and  therefore  the  question  for  you 
to  determine  will  be,  whether  Mr.  Selby,  at  the  time  when  this  fine  was 
levied  in  Trinity  term,  1784,  was  in  possession  of  this  estate  to  which 
the  fine  relates,  having  entered  upon  it  and  claiming  it,  and  exercising 
the  right  to  it  as  his  own.  If  he  was  so,  he  had  such  an  estate  as  would 
make  the  fine  levied  by  him  a  fine  available  at  law. 

But  it  is  not  only  necessary  that  the  fine  should  be  levied  oy  a  person 
claiming  the  freehold,  but  that  it  should  be  levied  by  him  in  his  own 
name :  and,  therefore,  another  question  that  will  be  submitted  to  you,  will 
lie,  whether  at  the  time  this  fine  was  levied  he  had  taken  and  had  used 
the  name  of  Selby  so  as  to  be  known  by  that  name:  because  a  fine  levied 
by  a  stranger,  and  by  a  different  namell  would  not  bar  a  rightful  owner ; 
Imt  if,  at  the  time  when  the  fine  is  levied,  the  conusor  claims  the  free- 
liold  and  levies  the  fine  by  the  name  by  which  he  was  then  known,  that 
is  sufficient  for  all  purposes  of  law  to  make  it  an  available  fine  and  a  bar 
lo  the  present  litigation. 

Now,  with  respect  to  the  evidence  on  these  two  points,  it  may  be  sum- 
med up  in  a  narrow  compass.  First,  I  will  take  the  question  whether 
Jic  enters  and  claims  the  estate  as  his  own.  It  appears  upon  the  evidence, 
that  the  testator  died  in  the  month  of  December,  1772;  he  died  having 
devised  his  estate  by  a  will  which  he  had  made  about  four  years  before. 
First  of  all  he  says,  "  I  give,  bequeath,  and  devise  to  my  right  and  law- 
ful heir  at  law  (for  the  better  finding  out  of  whom  I  direct  advertisements 
to  be  published  immediately  after  my  decease  in  some  of  the  public 
papers),  all  my  manors  of  Whaddon  and  Nash,"  and  so  on,  describing 
the  properly  particularly.  Then  he  ffoes  on  to  say,  "  But  should  it  so 
happen  that  no  heir  at  law  is  found,  1  then  do  hereby  constitute  and  ap- 
point William  Lowndes,  Esq.,  of  Winslow,  in  the  county  of  Buckingham, 
and  now  major  in  the  militia,  my  lawful  heir,  on  condition  that  he  changes 
his  name  to  Selby  :  and  I  give  the  estate  and  all  the  manors  before  men- 
tioned, together  with  all  rights,  hereditaments,  members  and  appurtenan- 
ces before  mentioned,  to  the  aforesaid  William  I^owndes."  Now,  having 
made  that  will,  it  of  course  was  very  probable  that  a  will  so  uncertain 
should  become  a  matter  of  litigation ;  and  accordingly  two  bills  were 
filed  in  the  Court  of  Chancery ;  one  of  them  was  filed  by  a  person  of  the 
name  of  Hone,  and  some  others  joined  with  her,  who  was  an  executrix, 
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against  some  persons  who  were  then  making  their   claim,   and    Mr. 
Lowndes ;  and  another  was  filed  crossly  by  l^t.  Low^ndes  against  the 
executrix,  and  against  the  other  parties.     Tljq  fii?sC  thing  that  was  done, 
and  that  was  likely  to  "be  done  in  that  casQ,^  y^h  these  two  cross-bills, 
was,  that  the  parties  who  were  claimants  vgere  allowed  to  trv  their  claim 
at  law,  and  in  the  mean  time  a  receireh>V<is  appointed  to  tfie  estate  ; — 
that  receiver  was  Mr.  Lowndes  h/«iseff*  *  It  appears  that  the  proceedings 
in  the  Court  of  Chancery  went.^%Ci)m  the  year  1773,  down  to  the  year 
1783,  during  which  period  oT^tinpe  Mr.  Lowndes  was  receiver,  had  the 
rents  paid  to  him,  and  ai^coimibd  for  them  to  the  proper  officer  of  the 
Court  of  Chancery,  paying,  in  the  whole  before  such  his  receivership  had 
expired,  which  was.l5j^d.out  in  the  funds,  and  amounted  to  22,000  some 
odd  pounds.     W^^-fhe  year  1783  arrived,  another  application  was 
made  to  the  Court  bf  Chancery,  and  in  the  course  of  that  application  a 
final  decr^ci" was' made  by  that  Court,  a  decree  in  consequence  of  which 
the  office;  of  iptciver,  wfiich  had  been  so  held  by  Mr.  Lowndes,  entirely 
ceased.     The  deeds  and  muniments  of  the  estate  were  delivered   up  to 
him ;  he  was  to  be  at  liberty  to  take  possession  of  the  estate  himself,  and, 
as  far  as  the  decree  went,  but  which  would  not  affect  the  rights  of  the 
present  litigant  party,  he  was  to  be  the  owner  of  the  estate. 

Now  what  was  done  in  consequence  of  that  rests  upon  the  evidence 
of  two  witnesses  who  were  called  upon  the  present  occasion.  In  the  first 
place,  what  was  likely  to  be  done?  the  individual  who  had  been  ten  years 
litigating  his  right  to  the  estate,  was  most  likely,  when  he  had  the  power 
to  do  it,  to  take  the  estate  as  his  own,  instead  of  going  on  in  the  charac- 
ter of  a  receiver  4  and  you  find  that  part  of  the  evidence  is  that  this  very 
sum  of  22,000/.  which  had  been  invested  in  the  funds,  the  produce  of  the 
estate  as  received  by  Mr.  Lowndes,  was  ordered  to  be  paid  back  to  him, 
and  he  took  it ;  and  I  call  your  attention  to  the  mode  in  which  he  acted 
when  this  change  in  his  condition  was  produced  by  the  decree  in  chan- 
cery. That  appears  from  the  evidence  of  two  witnesses,  one  of  tlie 
name  of  Missenden,  and  the  other  of  the  name  of  French.  William 
Missenden  says, — "  I  am  the  parish  clerk  of  Whaddon :  I  have  been  so 
for  these  fifteen  or  sixteen  years.  I  am  now  seventy-three  years  old. 
I  know  Whaddon  Hall.  I  remember  a  rejoicing  at  Whaddon  Hall  in 
•the  year  1783,  in  the  spring  of  that  year." — "  The  occasion  of  that  re- 
joicing was  Mr.  Lowndes  succeeding  to  the  estate ;  the  young  men  and 
women  went  to  meet  him  then."  His  expression  was,  "  because  he  had 
got  the  estate."  Then  he  uses  this  remarkable  expression, — "  He  came 
to  heir  the  estate — to  take  possession  of  it ;"  and  then  he  goes  through 
some  details  in  order  to  fix  the  time  when  this  procession  took  place,  by 
showing  that  it  was  connected  with  the  death  of  his  brother,  who  had 
taken  part  in  the  pageantry  of  the  moment,  and  who  died  about  a  fort- 
night after  this  took  place.  Mr.  Lowndes  came  over  in  his  own  car- 
riage from  Winslow  Hall,  six  or  seven  miles.  But  I  call  your  attention 
to  the  expression  "  to  heir  Uie  estate*^  and  to  take  possession  of  it,  for  it 
corresponds  with  the  terms  of  the  will.  I  do  not  know  how  one  can 
mistake  it ;  if  the  person  who  had  been  a  receiver  for  ten  years  received 
back  from  the  Court  the  money  which  he  had  paid,  and  came  upon  the 
estate,  and  with  form  and  ceremony  took  possession  of  it ;— I  do  not 
know  how  I  can  put  it  to  you  in  any  other  way,  than  that  it  was  for  the 
purpose  of  showing  that  he  was  the  possessor  of  it,  and  took  the  dominion 
of  il  upon  that  day.     You,  however,  must  decide  that  question. 
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There  is  another  witness  of  the  name  of  French,  who  lives  /it  Nash, 
and  who  says  that  he  was  there  upon  the  occasion  in  question,  having 
been  called  upon  by  his  brother,  who  came  over  to  him  at  Yardley,  in 
the  adjoining  county,  the  day  before,  and  whom  he  accompanied  on  that 
occasion.  Some  little  discrepancy  there  may  be — though  I  do  not  know 
that  there  is — if  you  look  a  little  into  it,  as  to  the  eating  and  drinking ; 
but  I  believe  it  resolves  itself  into  this,  tl\at  at  Whaddon  Hall  the  people 
had  as  much  as  they  wanted,  but  at  Nash  they  had  no  more  given  to 
them  than  the  produce  of  a  maypole,  which  had  been  erected  upon  that 
occasion. 

From  that  time  it  appears  that  Mr.  Selby  used  this  estate  and  acted 
with  it  as  his  own.  This  is  in  the  spring  of  1783.  It  appears  that  in 
the  year  1784,  a  mortgage  is  made  of  the  estate  in  order  to  raise  upon 
it  the  sum  of  21,000/.  in  part  payment  of  the  debts  and  legacies.  Then, 
at  least,  he  was  using  it  as  his  own.  That  would  not  be  sufficient  if  we 
are  to  look  to  the  time  of  Trinity  term,  1784,  when  the  fine  was  passed: 
but  you  will  couple  it  with  the  rest,  and  see  whether  it  is  all  of  a  piece, 
and  whether,  from  the  time  when  the  estate  was  released  from  thenands 
of  the  Court  of  Chancery,  he  took  the  estate  in  another  manner,  and 
dealt  with  it,  and  so  was  dealing  with  it  at  the  time  when  the  fine  was 
passed. 

As  to  this,  therefore,  the  second  question  will  be,  in  order  to  maintain 
the  validity  of  the  fine,  are  you  satisfied,  that  at  the  time  the  fine  was 
levied  he  had  entered  upon  the  estate,  and  claimed  the  dominion  of  it  as 
his  own  1  If  it  was  not  so,  if  he  was  still  in  the  character  of  receiver, 
(»r  in  any  other  character,  then  he  would  not  have  the  freehold  in  him- 
self, and  then  the  fine  would  not  l^e  available ;  but  if  he  was,  at  the  time 
tlie  fine  was  levied,  receiving  rents,  and  exercising  dominion  over  it,  as 
a  propertv  which  he  claimed  to  himself,  I  scarcely  know  how  to  put  it 
in  any  otfier  way  than  that  there  was  a  sufficient  valid  seisin  of  the  free- 
hold in  him  to  qualify  him  to  pass  a  fine,  which  would  have  its  full  ope- 
ration. 

The  next  question  is,  whether  at  the  period  of  time  when  this  fine  was 
passed,  he  had  taken  upon  him  and  used  the  name,  and  was  known  by 
the  name  of  Selby.  You  observe  by  the  will  the  devise  is  to  the  testa- 
tor's friend  Mr.  Lowndes,  as  his  heir,  on  condition  of  his  taking  and  using 
the  name  of  Selbv.  Now  the  fine  was  passed  in  Trinity  term,  1784, 
by  the  name  of  William  Selby ;  and  therefore  one  question  for  you  is,  did 
he  take  it  upon  him  and  was  he  known  by  that  name  at  that  time  1  It  is 
very  diflScult  at  this  great  distance  of  time  to  show  very  accurately  by 
what  particular  name  a  man  passed  in  the  months  of  April  or  May  nearly 
seventy  years  ago :  and  therefore  you  must  look  at  what  evidence  there 
is  to  throw  light  upon  the  subject,  and  reason  a  Uttle  with  yourselves  how 
the  matter  stands.  In  the  first  place,  the  estate  was  left  to  him  upon  the 
condition  of  his  taking  possession  of  it,  and  calling  himself  by  the  name 
of  Selby.  Where  a  man  has  an  estate  left  to  him  upon  condition  of  his 
calling  himself  by  a  particular  name,  whether,  after  he  has  gone  through 
ten  years'  litigation  with  claimants,  it  is  probable  or  not  that  he  would 
lake  that  name,  is  a  matter  which  you  can  suggest  to  yourselves,  and 
see  how  it  bears  upon  the  evidence  of  the  fact. 

It  appears  that  auring  the  time  that  he  was  receiver,  various  courts  of 
llie  manor  were  held  from  the  year  1773  down  to  the  year  1783,  and 
lliose  courts  were  held  in  the  name  of  "  William  Lowndes,  Esq."    Mr. 
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Appleyard  savs,  "  these  are  the  court  rolls  of  the  manor,  prior  to  the 
year  1772;  ifie  courts  were  held  then,  in  the  name  of  Thomas  James 
Selby ;  the  last  court  that  was  held  in  the  life-time  of  the  testator   was 
in  1772*  after  his  death  the  first  court  that  was  held  was  the  l(>th  of 
May,  1774,  and  then  it  was  held  as  the  "  court  leet,  and  court  baron  of 
William   Lowndes,  Esq."     Mr.  Lowndes  before  that  time  had    been 
appointed  receiver  bv  order  of  tjie  Court  of  ('hancery.  Another  court  ivas 
held  in  the  name  of  William  Lowndes  in  April,  1776;  another  in  April, 
1777;  and  another  in  1781.     Then  on  the  12th  November,  1783,  it  was 
held  in  the  name  of  William  Lowndes  Selby.     Then,  the  next  court,  on 
the  1st  October,  1784,  was  held  in  the  name  of  William  Selby,  JBsq., 
lately  called  William  Lowndes.     In  1786  another  court  was  held  :  and* 
all  others  after  in  the  name  of  William  Selby.     Therefore  you  see   that 
a  marked  distinction  takes  place  in  the  court  that  was  held  in  October 
1784,  after  this  fine  was  levied;  then,  he  calls  himself  William  Selby, 
^lately  called  William  Lowndes;  and  continues  after  that  to  hold   the 
courts  in  that  name :  in  the  one  preceding  it  he  had  called  himself  Wil- 
liam Lowndes  Selby,  which  was  adding  the  name  of  Selby  to  the  name 
of  Lowndes.     That  is  the  evidence  as  to  the  courts. 

As  to  the  acts  done  bv  him,  you  find  that,  in  the  month  of  April  pre- 
ceding the  levying  of  this  fine — the  21st  of  April — he  executes  a  deed, 
by  which*  he  grants  to  a  person  of  the  name  of  Hansom,  a  leasehold  for 
ninety-nine  years,  if  he  should  so  long  live.  The  probability  is  that  that 
was  done  with  a  view  to  some  proceedings  that  were  then  in  contempla- 
tion, but  which  afterwards  were  not  carried  into  eilect.  But  at  all  events, 
it  is  important  to  see  that  in  the  mtniih  of  April  in  that  year  he  calls 
l.imself  by  the  name  of  William  Selby  only;  and  two  or  three  days 
afterwards,  before  the  fine  is  levied,  he  executes  a  bargain  and  sale  to  a 
gentleman  of  the  name  of  John  Skerrow  ;  being  a  proceeding  in  relation 
lo  this  levying  of  the  fine,  and  very  much  part  of  the  same  transaction, 
in  which  he  also  calls  himself  by  the  name  of  William  Selby.  When 
the  fine  is  levied  in  the  following  Trinity  term,  it  is  levied  in  the  name 
of  William  Selby. 

When  a  man  has  taken  the  trouble  to  obtain  a  royal  license  or  a 
private  act  of  parliament,  for  changing  his  name,  it  is  a  matter  of  diffi- 
cjilty  to  show  at  a  distant  period  of  time,  with  exact  preciseness,  when 
it  was  that  this  change  took  place ;  it  goes  on  in  some  degree  gradually; 
it  becomes  more  known  after  a  little  time  than  it  is  at  first,  and  you  can- 
not expect  it  to  be  very  largely  and  generally  known  at  the  very  moment 
when  the  change  takes  place.  First,  it  will  be  known  to  the  little  circle 
in  which  a  man  lives,  which  is  the  world  to  him;  it  is  known  to  those 
who  are  living  with  him,  who  are  visiting  him,  and  who  are  constantly 
with  him ;  and  known  to  his  tenants,  and  the  persons  about  him.  You 
have  him  performing  the  most  solemn  act  which  he  could  perform  in 
the  country,  that  of  holding  his  courts  in  the  month  of  October  1784,  in 
the  name  of  William  Selby  only  :  you  have  also  the  facts  that,  prior  to 
this,  deeds  are  executed  by  him  in  that  name ;  and  you  have  the  strong 
circumstance  which  you  may  bring  in  aid  of  it,  if  you  think  it  willjustity 
you,  that  he  had  a  great  object  in  doing  this,  for  he  could  not  be  ignorant 
at  the  time  the  chancery  suit  had  expired  of  the  importance  that  it  was 
to  him  that  he  should  go  by  the  name  of  William  Selby,  and  not  by  that 
of  William  Lowndes.  At  this  distant  period,  the  time  between  March 
and  June  appears  very  small  to  us :  you  can  make  any  reasonable  con 
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struction  that  the  facts  that  are  brought  in  evidence  before  you  will 
support;  added  to  which,  it  may  be  observed  that  after  this  litigation 
had  expired,  it  was  perfectly  known  to  persons  in  the  neighbourhood, 
who  were  conversant  with  him  and  had  his  acquaintance,  that  when  he 
took  possession  of  the  estate  he  must  take  the  name  of  Sclby,  for  such 
was  the  condition  of  the  will. 

Putting,  therefore,  these  circumstances  together,  and  that  he  went  by 
the  name  of  Selby  from  that  time  to  the  time  of  his  death,  you  must  ask 
yourselves  whether  you  have  reasonable  ground  to  conclude  that  at  the 
time  when  this  fine  was  levied,  he  had  taken  and  used,  and  was  known 
by  the  name  of  Selby.  If  such  was  the  case,  and  if  it  was  the  case  also 
that  he  had  taken  seisin  of  the  estate  so  as  to  be  in  possession  of  the  free- 
hold, I  am  bound  to  tell  you — in  which  opinion  my  orothers  all  concur — 
that  this  fine  is  a  valid  answer  to  the  present  claim,  whatever  the  title 
may  be. 

You  must  take  into  account,  that  in  the  beginning  of  the  year  1785,  u 
bill  was  revived,  on  account  of  the  death  of  Mrs.  Hone,  by  her  executor, 
a  person  of  the  name  of  Ward  ;  and  the  ground  of  that  was,  that  certain 
documents  which  Mr.  Selby  thought  had  belonged  to  him,  some  deeds 
and  papers  and  other  documents,  had  never  been  given  up  to  Mrs.  Hone, 
You  will  consider  how  far  this  bears  upon  the  question  before  you, 
whether  or  not  he  was  known  by  the  name  of  William  Selby  after  the 
original  decree.  In  the  following  year  a  bill  was  filed  by  the  name  of 
•*  William  Lowndes  Selby,  heretofore  William  Lowndes."  Those  are 
Ihe  terms  of  description  in  the  new  bill.  The  probabihty  is,  looking  at 
the  mode  in  which  matters  of  this  sort  are  carried  on,  that  he  had  not 
^limself  much  of  personal  interference  with  the  description  which  was 
\pven  to  him  in  the  proceedings  in  Chancery :  that,  would  be  chiefly 
aken  up  by  the  agents  in  town,  or  the  person  who  was  intrusted  witii 
lie  conduct  of  this  suit.  However,  it  is  a  fact  in  the  case,  and  give  to 
I :  what  weight  you  think  it  has  upon  the  question,  whether  he  had  taken 
i  lid  used  and  was  known  by  the  name  of  William  Selby  at  the  time 
trhen  llie  fine  was  levied. 

The  three  points,  therefore,  and  I  will  now  enumerate  them  to  you 
lor  your  determination  without  any  further  observation,  are  these : — 
First,  are  you  satisfied  that  the  demandant  has  made  out  her  claim  as 
she  has  stated  it  upon  the  pedigree  :  if  you  are  not  satisfied  of  that,  you 
may  save  yourself  the  trouble  of  any  further  investigation,  because  then 
the  demandant  has  failed,  and  the  tenant  would  be  entitled  to  hold  the 
premises  by  the  better  right.  On  the  other  hand,  if  you  think  that  that 
nas  been  made  out  by  evidence  which  brings  a  satisfactory  conclusion 
to  your  minds,  then  you  must  inquire,  as  to  the  right  of  the  tenant,  whe- 
ther such  a  step  had  been  taken  by  Mr.  Selby  in  the  year  I7b4,  as  to 
bar  the  present  demandant  of  her  right.  That  will  depend  upon  two 
facts,  which  I  leave  to  your  determination,  whether,  at  the  time  that  fine 
was  levied,  Mr.  Selby  had  entered  and  claimed  an  estate  of  freehold  in 
llie  premises ;  and  next,  whether  he  passed  the  fine  by  his  own  name — 
the  name  by  which  he  was  known,  and  which  he  had  used  and  taken ; 
if  either  of  these  facts  is  found  in  the  negative, — if  you  think  there  was 
no  estate  of  freehold  in  Mr.  Selby,  or  if  you  think  that  he  passed  it  by 
the  name  of  Selby,  not  having  taken  and  used  that  name,  and  not  being 
known  by  it  at  the  time, — in  either  of  those  cases  the  fine  is  not  avail- 
able, and  the  question  turns  upon  the  first  point  to  which  I  have  referred. 
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But  if  you  are  satisfied  that  he  had  entered  and  claimed  the  freehold, 
and  also  that  he  had  used  the  name  of  Selby,  and  was  known  by  it  at 
the  time,  then  whatever  your  determination  is  upon  the  first  point,  the 
tenant  in  this  writ  of  right  has,  by  the  operation  of  the  fine,  a  valid  title 
against  all  the  world,  and  as  far  as  we  are  concerned  at  present,  against 
the  present  demandant ;  and  your  recognition  will  be  that  the  tenant  has 
the  greater  right  to  hold  these  premises.  These  are  the  questions  upon 
which  your  determination  must  turn. 

The  following  verdict  was  pronounced  by  the  recognitors,  through 
their  foreman : — 

It  is  the  unanimous  verdict  of  the  grand  assize  that  the  demandant  has 
not  made  out  her  pedigree :  that  the  tenant  had  entered  into,  and  was  in 
the  actual  possession  of,  the  estates  devised  by  the  will  of  Thomas  James 
Selby,  before  and  at  the  time  of  levying  the  fine  in  1784 ;  and  that  ho 
had 'taken  and  used  and  was  then  known  by  the  name  of  William  Selby. 

TiNDAL,  C.  J.— You  find  for  the  tenant? 

Foreman. — Yes,  my  lord. 

Talfourd. — The  verdict  wdll  be  general,  of  course,  because  there  can 
be  no  special  verdict. 

Tin  DAL,  C.  J. — Yes. 

Verdict  for  the  tenant. 


IN  THE  EXCHEQUER  CHAMBER. 

LINE  V.  STEPHENSON  and  Another,  Executors  of  GUTTERSON 

—p.  183. 

The  word  demise,  in  a  leane,  implies  ii  covenant  for  title  and  a  covenant  for  quiet  enjoyment 
but  both  branches  of  such  implied  covenant  are  restrained  by  an  express  covenant  lor  quiA 
enjoyment. 

Error  from  the  Court  of  Common  Pleas. 

The  declaration  stated  that  the  testator  demised  two  messuages  to  the 
plaintiff,  to  hold  from  the  25th  of  December  1836,  for  forty-nine  years, 
wanting  ten  days,  and  covenanted  that  the  plaintiff  should  enjoy  them 
during  the  term,  without  interruption  from  the  testator,  or  any  person 
claiming  under  him 

Breach, — that  the  testator  had  not  at  the  time  of  the  lease  or  since, 
nor  had  the  defendants,  power  to  demise  the  premises  for  forty-nine 
years,  wanting  ten  days;  by  means  of  which  the  plaintiff  lost  money  in 
pulling  down,  rebuilding,  and  improving  the  premises. 

Upon  demurrer  to  this  breach,  judgment  having  been  given  for  the 
defendants  in  the  Court  below,  (see  4  Bing.  N.  C.  G7h,) 

Ogle  now  for  the  plaintiff  contended,  as  l»efore,  that  in  the  word 
demise,  two  distinct  covenants  are  implied,  one  for  title,  and  the  other 
for  quiet  enjoyment :  that  the  two  are  not  synonymous ;  per  Lord  Ellek- 
BOROUGH,  C  J.,  in  Hmvell  v.  Richards,  1 1  East,  642,  and  Hale,  C.  J.,  in 
JVarman  v.  Foster,  1  Mod.  101 ;  per  Littledalf,  J.,  in  Burnett  v.  Lynch, 
6  B.  &  C.  609,  (12  Eng.  Com.  Law  Reps.  335;)  Fraser  v.  Skey,  2  Chit. 
Rep.  646,  (18  Eng.  Com.  L.  Reps.  441,)  Bac.  Abr.  Covt.  B.  Com.  Dig. 
Covt.  A.  4 :  and  that  though  an  express  extinguishes  an  implied  cove- 
nant, yet  that  the  express  covenant  here,  only  extinguished  the  particular 
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implied  covenant  to  which  it  related,  namely,  the  covenant  for  quiet 
enjoyment,  leavins  the  implied  covenant  for  title  in  full  force.  [Lord 
Abinger,  C.  B.  ;  does  not  an  express  covenant  as  to  one  branch  of  the 
covenant  implied  by  the  word  demise  exclude  the  other  ?  Expressio 
unius  est  exclusio  alterjus. — Parke,  B.  ;  would  it  not  be  absurd  to  hold 
that  the  lessee  meant  to  covenant  absolutely  for  title  by  the  general  word 
demise,  when  he  afterwards  expressly  confines  his  covenant  to  the  acts 
of  those  who  claim  under  him  ?  See  JVokes's  Case,  4  Rep.  80  b.^— Lix- 
TLEDALE,  J. ;  accordiug  to  your  argument,  it  would  be  a  good  breach 
if  the  plaintiff  were  evicted  by  a  party  who  had  no  title  at  all.]  The 
covenant  for  title,  and  the  covenant  for  quiet  enjoyment  are  so  essentially 
distinct,  that  a  lessee  might,  before  entry,  recover  nominal  damages  for 
a  want  of  title  in  his  lessee,  and  after  entry,  actual  damages  upon  an 
eviction.  [Aldersow,  B.,  the  wh®le  fallacy  is  in  assuming  that  upon  this 
indenture,  two  covenants  are  to  be  implied  from  the  word  demise ;  it  is 
true  that  the  word  if  it  stands  alone  raises  a  covenant,  of  which  either 
want  of  title,  or  eviction  would  be  a  breach ;  but  when  it  is  accompanied 
with  an  express  covenant  against  the  acts  of  persons  claiming  under  the 
lessor,  it  is  confined  to  the  breach  by  eviction.  J  But  without  actual  evic- 
tion a  lessee  may  incur  serious  loss  from  a  want  of  title  in  his  lessor,  as 
by  eflecting  extensive  improvements  upon  the  faith  of  a  duration  of  inte- 
rest which  he  has  been  led  to  rely  on,  and  discovers,  too  late,  the  lessor 
is  unable  to  secure  to  him  :  that,  could  not  have  been  the  intention  of 
the  parties ;  and  in  order  to  give  effect  to  such  intention,  the  courts  have 
often,  from  an  express  covenant,  raised  an  implied  one,  where,  without 
such  implication,  the  express  covenant  would  oe  fruitless ;  as  in  Earl  of 
Shrewsbury  v.  GilbeH,  2  B.  &  Aid.  487 ;  Webb  v.  Plummer,  Ibid.  746, 
and  Randall  v.  Lynch,  12  East,  179.  The  plaintiff,  here,  might  have 
set  out  the  deed  according  to  its  legal  effect,  and  then  it  would  have 
appeared  on  the  declaration  as  if  there  had  been  an  express  covenant  for 
title :  in  such  case  it  would  have  been  unnecessary  to  allege  an  eviction. 
In  Holder  v.  Taylor,  Hob.  12,  it  was  held  that  where  the  lessor  has  no 
title,  a  lessee  may  sue  for  a  breach  of  the  covenant  implied  in  the  word 
demise,  notwithstanding  he  has  never  been  evicted ;  and  the  language 
of  the  Court  at  the  end  of  the  case,  "  but  if  it  were  an  express  covenant 
for  quiet  enjoyment,  there  perhaps  it  were  otherwise,"  is  no  wise  incon- 
sistent with  what  the  plaintiff  now  contends.  The  covenant  for  title, 
whether  express  or  implied  may  be  broken  by  defect  of  title,  and  with- 
out eviction :  the  covenant  for  quiet  enjoyment  can  only  be  broken  by 
eviction :  but  there  is  nothing  in  the  case  of  Holder  v.  Taylor  which 
leads  to  the  inference  that  an  express  covenant  for  quiet  enjoyment  extin- 
guishes an  implied  covenant  for  life. 

Lord  Denhaiv,  C.  J. — ^We  are  all  satisfied  that  the  Court  of  Common 
Pleas  is  right,  and  that  this  case  could  not  have  been  decided  otherwise, 
without  violating  tne  first  principles  of  the  construction  of  deeds,  as 
^established  by  Jvokes's  Case,  and  recognised  in  Merrill  v.  Frame,  4  Taunt. 
329 ;  it  is  true  that  the  word  demise  does  imply  a  covenant  for  title,  but 
only  when  there  is  no  express  covenant  inconsistent  with  such  a  con- 
struction. 

Judgment  affirmed. 


Digitized  by  VjOOQIC 


108  Memoranda.  M.V.  1838.  [1S6 


MEMORANDA. 

On  the  8th  Decemher,  1838,  Mr.  Justice  Park  died. 

On  the  9th  January  the  Right  Hod.  Thomas  Erseine,  Chief  Justice 
of  the  Court  of  Bankruptcy,  was  called  to  the  degree  of  the  Coif,  and 
gave  rings  with  the  following  motto :  "  Justitta  Parium  ;*'  on  the  same 
day  he  was  appointed  a  Judge  of  the  Court  of  Common  Pleas,  in  the 
room  of  Mr.  Justice  Park,  deceased,  and  took  his  seat  on  the  first  day 
of  Hilary  term. 


END  OF  MICHAELMAS  VACATION. 
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NEW  CASES 

IN  THE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS. 


IN  THE 

Second  Year  of  the  Reign  of  Victoria. — 1839. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TiNDAL,  C.  J.  VaUOHAN,  J. 

BOSAHQUET,  J.  ErSKINE,  J. 


JONES  V.  CORRY  and  Others,  Executors  of  WILKINS.— p.  IS-y 

An  arbitrator,  with  a  view  of  enablingr  one  of  the  parties  litig^int  to  make  an  application  to  this 
Coart,  afler  the  publication  of  his  award,  stated  matters  which  shewed  he  had  put  a  mis. 
taken  construction  on  the  rule  of  reference,  and  had  misdecided  accordingly :  (he  Court 
received  affidavits  of  these  fiicts,  and  set  aside  the  award,  notwithstanding  on  the  face  ot'  it 
there  was  no  objection. 

This  was  an  action  of  assumpsit  against  the  defendants,  as  executors 
of  Wilkins,  for  the  amount  of  a  mason's  bill,  in  respect  of  work  done  to 
the  testator's  house  in  the  time  of  the  testator.  Another  action  was 
brought  by  the  same  plaintiff  against  the  same  defendants,  in  their  own 
rapacity,  for  mason's  work  done  to  the  same  house  after  the  dqath  of 
the  testator.  The  former  action  came  on  for  trial  at  the  Brecon  Spring 
assizes  1 838,  when,  by  an  order  of  Nisi  Prius,  a  verdict  was  entered  foi 
the  plaintiff  for  the  damages  in  the  declaration,  subject  to  the  award  of 
a  barrister,  to  whom  that  cause  and  also  the  other,  and  all  matters  ii? 
<liflerence  between  the  parties  and  the  heir  of  the  testator  (who  became 
a  party  to  the  reference),  were  referred.  The  arbitrator,  by  his  award, 
directed  that  the  verdict  in  the  first  action  should  stand  for  295/. ;  and 
as  to  the  second  action,  that  the  plaintiff  had  no  cause  of  action,  and 
iliat  it  should  be  discontinued.  And  as  to  the  matters  in  difference 
between  the  plaintiff  and  the  defendants  and  the  heir,  that  the  plaintiff 
had  no  further  demand  or  claim  upon  the  defendants  or  the  heir ;  and 
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he  directed,  that  the  defendants  and  the  heir  should  pay  the  costs  of  the 
reference  and  the  award  in  equal  moieties. 

IVilde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  award  upon  affi- 
davits, stating,  that  upon  the  reference  it  was  admitted  by  the  plaintiff 's 
attorney,  that  the  second  action  could  not  be  supported;  .ind,  further, 
that  some  parts  of  the  work  were  done  after  the  testator's  death,  tiiough 
the  plaintiff  could  not  distinguish  what  parts ;  but  that  it  had  been  con- 
tended, on  behalf  of  the  plaintiff,  that  under  tlie  terms  of  the  rule  of 
reference  the  arbitrator  was  authorised  to  consider  all  the  claims  of  the 
plaintiff,  on  the  heir  as  well  as  the  executors,  and  to  direct  the  verdict 
to  stand  for  the  whole  conjoint  amount ;  while,  on  behalf  of  the  delen- 
dants  and  the  heir,  it  was  contended  that  such  a  construction  of  the 
order  of  reference  could  not  be  allowed,  as  the  defendants  in  the  capa- 
city of  executors  could  not  be  chargeable  for  repairs  done  in  the  time 
of  the  heir.     That  after  the  award  was  made,  a  clerk  of  the  defendant's 
attorney,  who  had  the  management  of  the  cause,  applied  to  the  arbitra- 
tor, previously  telling  him  that  the  object  of  the  application  was  to  enable 
the  aefendants  to  appeal  to  the  Court  upon  the  construction  of  the  order 
of  reference,  and  requested  the  arbitrator  to  inform  him  in  what  mode  he 
had  decided  on  the  question  of  the  construction  of  the  order ;  and  that, 
the  arbitrator, /or  the  purpose  of  enabling  the  defendants  to  make  an  appii 
cation  to  the  Court,  statea  that  the  construction  he  had  placed  on  the 
order  was,  that  if  any  thing  was  due  to  the  plaintiff  either  from  the 
defendants  or  the  heirii  whetner  such  debt  were  the  subject  of  the  first 
action  or  not,  the  verdict  in  that  action  was  to  stand  for  the  whole 
amount.     And  that  he  had  acted  on  that  principle  in  making  his  award. 
fi.  V.  Williams,  who  showed  cause,  contended,  that  as  the  award  was 
good  on  the  face  of  it  as  compared  with  the  terms  of  the  submission  and 
the  matters  submitted,  it  could  not  be  disturbed.     As  to  what  took  place 
on  the  reference,  the  Court  CQuld  not  set  aside  the  award  with  regard  to 
any  such  matter:  that  it  would  be  dangerous  to  act  on  any  such  ground, 
not  only  because  the  arguments  and  points  taken  before  the  arbitrator 
were  liable  to  be  misrepresented,  but  because  possibly  the  arbitrator 
might  have  disregarded  them,  and  have  proceeded  on  some  ground  not 
suggested  by  either  party.     In  the  present  case  he  might  have  thought, 
that  as  the  works  were  begun  on  a  contract  made  by  the  testator,  his 
executors  were  solely  liable  for  the  completion  of  them  under  such  con- 
tract ;  or  he  might  have  considered,  that  any  ])ayments  made  on  account, 
were  appropriated  to  the  later  items,  and  not  to  the  works  done  in  the 
testator's  lifetime.     If  he  proceeded  on  any  such  ground,  though  it  might 
not  be  clear  that  he  was  right,  yet  the  Court  had  no  power  on  thai 
account  to  set  aside  his  award ;  for  the  Court  could  not  interfere  on  the 
mere  ground  that  the  arbitrator  had  mistaken  the  law ;  Campbell  v. 
Ttremlow,  1  Price,  81,  Symes  v.  Goodfellow,2  New  Cases,  532,  (29  En.L^ 
Com.  Law  Reps.  408.)     As  to  the  conversation  with  the  arbitrator  afttM* 
the  making  of  the  award,  the  Court  could  not  look  to  that  to  ascertain 
the  grounds  on  which  the  arbitrator  proceeded ;  for  an  award  cannot  bo 
set  aside  except  for  some  defect  appearing  on  the  face  of  it,  or  of  some 
paper  delivered  with  it,  so  as  to  form  a  part  of  it.     In  WUliams  v.  Jones. 
6  Man.  &  R.  3,  the  arbitrator  wrote  a  letter  explaining  the  grounds  on 
which  he  had  made  his  award;  but  the  Court  refusea  to  look  at  it  for 
the  purpose  of  setting  aside  the  award.    Again,  the  plaintiff  could  not 
•  answer  the  affidavit  as  to  the  conversation  with  the  aroitrator,  unless  lie 
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went  to  the  arbitrator  and  requested  him  to  make  an  affidavit ;  and  it 
would  be  unseemly,  if  arbitrators  were  to  be  subjected  to  the  necessity  of 
making  affidavits.  [Tifidal,  C.  J. — You  might  have  asked  him  if  it  was 
true  that  he  had  said  what  is  imputed,  and  if  he  denied  it,  you  might 
have  made  an  affidavit  of  his  denial.]  That  would  have  oeen  to  ask 
the  Court  to  disbelieve  a  positive  oath,  on  an  affidavit  of  a  statement 
made  by  a  party  not  upon  oath.  It  has  been  held,  however,  that  the 
affidavit  of  an  arbitrator  is  not  receivable  to  explain  his  award  ;  Gordon 
V.  Mitchell,  S  B.  Moore,  241,  (4  Eng.  Com.  Law  Reps.  432.)  So,  the 
declarations  or  affidavits  of  jurymen  are  not  receivable  for  the  purpose 
of  showing  that  they  have  acted  on  improper  or  mistaken  grounds  in 
giving  their  verdict.  That  principle  applies  to  the  case  of  the  declara- 
tions of  an  arbitrator  as  to  the  grounds  on  which  he  has  acted,  because 
he  stands  in  the  position,  by  the  consent  of  the  parties,  of  both  judge  and 
jury. 

Ti!«DAL,  C.  J. — I  think  this  award  must  be  set  aside.  It  appears 
thai  an  action  has  been  brought  against  the  defendants  in  their  own 
right,  and  another  action  against  them  in  their  capacity  of  executors,  for 
work  done  by  the  plaintiff  as  a  mason  in  the  time  of  the  testator  and 
.after  his  decease ;  and  that  these  actions  were  referred  to  arbitration, 
with  liberty  to  the  heir  at  law  to  come  in  as  a  party  to  such  arbitration. 
The  arbitrator  finds  that  there  was  no  ground  for  the  action  against  the 
defendants  in  their  own  right,  and  has  ordered  a  discontinuance :  the 
work  was  done  to  the  testator's  house,  partly  in  the  time  of  the  testator, 
and  partly  in  the  time  of  the  heir ;  and  the  arbitrator,  combining  the  two 
su'ns,  gives  the  plaintiff  the  benefit  of  a  judgment  for  the  whole  against 
the  defendants,  calling  on  them  therefore  to  pay  what  is  due  from  the 
heir.  In  a  conversation  with  the  defendant's  attorney,  he  states  that 
such  was  the  ground  of  his  award ;  and  it  is  objected  that  we  ought  not 
to  receive  evidence  of  that  conversation  after  the  proceedings  were 
finished,  to  impeach  the  award ;  and  in  ordinarv  cases  I  agree  that  w^c 
ought  not ;  but  here,  when  the  arbitrator,  upon  being  told  that  an  appli- 
<;ation  is  about  to  be  made  to  the  Court,  himself  assigns  the  grouiul  of 
his  judgment,  for  the  purpose  of  enabling  the  defendant  to  make  such 
application,  and  shows  that  he  is  mistaken,  it  is  immaterial  whether  he 
gives  this  out  in  the  course  of  the  proceedings  or  after  the  award. 

Vaughaw ,  J. — We  are  slow  to  interfere  against  an  award  ;  but  it  is 
an  exception  to  the  general  rule,  where  the  arbitrator,  upon  being  told 
his  judgment  will  be  reviewed,  and  in  furtherance  of  an  appeal,  assigns 
an  erroneous  ground  for  the  decision  he  pronounces. 

BosA.vQUBT,  J. — This  is,  in  effect,  a  mistake  made  by  the  arbitrator 
as  to  the  extent  of  his  jurisdiction  in  the  action  against  the  defendants  : 
and,  under  the  present  circumstances,  the  Court  is  authorised  to  hear 
what  the  arbitrator  has  said  as  to  the  principles  on  which  he  considered 
his  jurisdiction  to  be  founded. 

EnsKiffR,  J. — I  am  of  the  same  opinion.  The  arbitrator  having  been 
told  that  an  application  would  be  made  to  the  Court,  he  must  be  taken 
to  have  expressed  himself  with  a  view  to  the  opinion  of  the  Court.  The 
(^urt,  however,  would  not  have  interposed  unless  it  had  appeared  that 
the  arbitrator  had  mistaken  his  powers,  as  he  clearly  has  done  in 
awarding  that  the  defendants  shall  pay  as  well  for  the  work  done  in  the 
lime  of  me  heir  as  for  that  done  in  the  time  of  the  testator. 

Rule  absolute. 
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TYLER  V.  CAMPBELL.— p.  192. 

An  attachment  for  non-performance  of  an  award  was  ordered  to  remuin  auepended  to  await  the 
result  of  an  inquiry;  bat  it  was  to  be  discharged  upon  payment  of  the  costs  of  the  attach- 
ment, if  defendant  performed  certain  conditicma  within  a  certain  time:  dcfendunt  hny'tng 
failed  to  perform  the  conditions  within  the  time,  the  attachment  issacd,  and  defendant  then 
complied :  Held,  that  the  costs  of  the  inquiry  were  to  be  considered  as  part  of  the  cosltf  of  the 
attachment 

Aw  attachment  had  been  obtained  against  the  defendant  for  non-per- 
formance of  an  award,  by  which  he  was  ordered  to  pay  the  plain  tiiT  a 
(Certain  sum  of  money,  and  to  deliver  up  a  certain  quantity  of  wine. 

The  defendant  failed  to  deliver  up  the  wine,  alleging  that  he  had  sold 
it :  whereupon  the  plaintiff  consented  to  receive  instead,  the  money  which 
the  wine  had  fetched ;  and  the  attachment  was  to  remain  suspended  in 
the  office,  to  give  the  defendant  an  opportunity  of  satisfying  the  Master 
that  the  wine  had  been  sold,  and  for  what  sum.  If  he  paid  the  money 
or  delivered  the  wine  within  a  given  time,  the  attachment  was  to  be  dis- 
charged, upon  payment  of  the  costs  of  the  attachment. 

The  defendant  having  failed  to  do  either  within  the  time  appointed, 
the  attachment  issued,  when  the  defendant  paid  for  a  part  of  the  wine^ 
and  delivered  the  residue. 

In  taxing  the  costs  of  the  attachment,  the  Master  having  disallowed 
the  costs  of  the  inquiry  touching  the  alleged  sale  of  the  wine, 

fViide,  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation. 

Andreins,  Serjt.,  who  showed  cause,  contended  that  the  costs  of  this 
mquiry  were  no  part  of  the  costs  of  the  attachment,  and  that  as  the 
defendant  had  substantially  compUed  with  the  conditions  imposed  upon 
him,  he  was  not  liable  to  the  costs  of  the  inquiry. 

Wilde. — The  inquiry  was  in  ease  of  the  defendant;  and  the  costs 
incurred  were  strictly  costs  of  the  attachment,  because,  without  the 
inquiry,  it  could  not  be  ascertained  whether  the  defendant  was  entitled 
to  his  discharge  or  not. 

TiNDAL,  C.  J. — All  costs  which  are  fairly  incidental  to  the  suing  out 
an  attachment  must  be  considered  as  costs  of  the  attachment,  and  among 
them  the  costs  of  the  inquiry  which  is  to  enable  the  defendant  to  obtain 
his  discharge.     That  inquiry  was  for  his  benefit. 

Rule  absolute. 


CROSS  «.  COLLINS.— p.  194. 

Plaintiff  suin^  in  C.  P^  for  21. 15t^  a  defendant  who  lived  within  the  jurisdiction  of  the  Black- 
heath  Court  of  Requests,  and  recovering  only  1/.  2«.  6J.,  Held,  that  the  sum  recovered  waste 
be  deemed  the  sum  sought  to  be  recovered,  and  that  defendant  was  entitled  to  his  costs  under 
the  Blackhcath  Court  of  Requests  Act,  6  &  7  W.  4,  c.  cxx.,  the  statute  1  &.  2  Vict.  Ixxiix. 
only  giving  the  superior  courts  jurisdiction  where  the  sum  sought  to  be  recovered  amounts 
to40t. 

The  plaintiff  sued  the  defendant  in  this  Court,  for  21. 15«.,  the  balance 
of  a  demand  of  5?.  16«.,  for  goods  sold  and  money  lent,  3?.  of  which  5/. 
15«.  the  defendant  had  allowed  the  plaintiff  in  an  action  brought  by  the 
defendant  against  the  plaintiff  in  the  Palace  Court. 

In  the  present  action  the  jury  having  found  a  verdict  for  11.  2«.  6(f., 
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only,  on  the  ground  that  part  of  the  goods  charged  as  sold  had  heen 
left  with  the  defendant  upon  sale  or  return,  thereby  reducing  the  plain- 
tiff's original  claim  to  41.  2«.  6(2., 

A  rule  was  obtained  calling  on  the  plaintiff  to  show  cause  why  he 
8houId  not  pay  the  defendant  his  costs  under  the  Blackheath  Court  of 
Requests'  Act  (6  &  7  W.  4,  c.  cxx.),  the  defendant  residing,  inhabiting, 
and  keeping  a  house  within  the  hundred  of  Blackheath,  and  being  at 
the  time  of  the  contracting  the  debt,  and  the  x;ommencement  of  this 
action,  liable  to  be  summoned  to  the  Blackheath  Court  of  Requests. 

By  6  &  7  W.  4,  c.  cxx.  s.  21,  the  Blackheath  Court  has  jurisdiction 
orer  demands  in  debt  or  assumpsit  not  exceeding  5L  ;  but  sect.  22 
excepts  "  any  sum  being  the  balance  of  any  account  originally  exceed- 
ing 5Z.,"  while  sect.  74  gives  the  defendant  his  costs  if  he  is  sued  in 
any  superior  court  for  a  demand  which  the  plaintiff  might  have  reco- 
vered in  the  Blackheath  Court.  However,  by  1  &;  2  Vict.  c.  Ixxxix.  s. 
2,  it  is  enacted  that  "  nothing  in  the  said  recited  act  (6  &;  7  W.  4,  c. 
cxx.)  shall  be  construed  to  extend  so  as  to  prevent  or  restrain  any  per- 
son or  persons  from  suing  in  any  of  her  Majesty's  superior  Courts  at 
Westminster,  or  from  levying  plaints  in  the  Court  of  the  Queen's  Palaco 
of  Westminster,  where  the  sum  sought  to  be  recovered  shall  amount  t'» 
the  sum  of  40^.,  in  the  same  manner  as  he  or  they  might  have  done  hi 
case  the  recited  act  had  not  passed." 

BarstoWj  who  showed  cause,  contended  that,  though  previously  to  j> 
k  2  Vict.  c.  Ixxxix.,  the  defendant  would  have  been  entitled  to  his  costs, 
because  the  verdict  showed  that  the  plaintiff  had  sued  for  the  balanci^ 
of  an  account  which  never  exceeded  5Z.,  Moore  v.  JoneSy  2  Dowl.  58, 
yet  that  as  now,  under  that  statute,  the  Courts  at  Westminster  had  a 
concurrent  jurisdiction  where  the  sum  sought  to  be  recovered  amounted 
to  40^.,  the  plaintiff  here,  who  sought  to  recover  21.  15«.,  was  not  liable 
to  costs.  • 

Humfrej/^  in  support  of  the  rule,  argued  that  though  the  last  act  gave 
the  Courts  at  Westminster  concurrent  jurisdiction  where  the  sum  sought 
to  be  recovered  was  40«.,  yet  it  did  not  take  away  the  defendant's  right 
to  costs  under  the  first  act,  where  the  plaintiff  sued  in  the  superior 
courts  for  a  demand  which  he  might  have  recovered  in  the  Blackheath 
Court ;  and  he  might  still  have  recovered  his  present  demand  in  that 
Court. 

At  all  events,  in  the  last  act,  by  the  expression  9um  iought  to  he  reco- 
vered^ the  legislature  meant  the  sum  which  the  jury  finds  to  be  due,  for 
that  is  the  sum  which,  in  contemplation  of  law,  a  plaintiff  seeks  to  reco- 
ver :  and  as  the  plaintiff  had  recovered  IL  2«.  6d.  only,  he  had  no  right 
to  sue  in  the  Court  of  Common  Pleas. 

TiNDAL,  C.  J. — The  only  reliance  of  the  plaintiff  is  on  the  argument 
that  we  are  to  interpret  the  words  sought  to  be  recovered^  in  the  last  act, 
as  meaning  whatever  the  plaintiff  thinks  he  may  recover.  But  from  the 
context  it  is  plain  the  legislature  must  have  meant  the  sum  which  the 
plaintiff  actually  recovers ;  otherwise  a  plaintiff  might  always  elude  the 
^ct  by  putting  in  his  declaration  more  than  he  knew  to  be  due. 

Vaughan,  J. — Upon  any  other  construction,  we  should  have  to  decide 
in  every  case  a  question  of  reasonable  and  probable  cause. 

BosAKQUET,  J.,  and  Erskine,  J.,  concurred.  Rule  absolute. 

VOL.  XXXV. — 8 
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M'GEORGE  V.  EGAN.— p.  196. 

Held,  that  proof  of  defendant's  havingr  paid  for  articles  ordered  hy  bis  wife  for  the  use  of  her 
own  hnoae,  was  relevant  evidence  to  go  to  a  jury  upon  a  qocetion  whether  or  not  she  had 
placed  her  niece  at  a  school  with  his  authority  and  at  his  diargu. 

This  was  an  action  to  recover  a  sum  due  for  a  quarter's  schooling  of 
a  female,  nine  years  of  age,  the  niece  of  the  defendant's  wife. 

The  defendant's  wife  took  her  to  the  plaintitT's  school  near  London, 
and  the  defendant  visited  her  there  once  or  twice. 

The  child's  father,  who  lived  at  a  great  distance  in  the  country,  died 
shortly  after  the  child  was  placed  under  the  care  of  the  plaintiff. 

At  the  trial  before  the  i  nder-sheriff  of  Middlesex,  after  proof  of  the 
foregoing  facts,  the  plaintiff  offered  evidence  that  the  defendant  had  paid 
for  a  variety  of  articles  ordered  by  his  wife  for  the  use  of  his  own  house, 
and  among  other  things,  the  bill  of  a  carver  and  gilder. 

This  evidence  was  objected  to  on  the  part  of  the  defendant,  as  irrele- 
vant to  the  issue  between  the  plaintiff  and  defendant,  but  the  under-sherilT 
received  it ;  and  a  verdict  having  been  found  for  the  plaintiff, 

Humfrey  moved  to  set  it  aside,  on  the  ground  tliat  the  evidence  ought 
to  have  been  rejected,  and  that  there  was  no  evidence  to  go  to  the  jury 
that  the  defendant  had  ever  authorised  his  wife  to  put  her  niece  to  school 
at  his  expense.  It  would  stop  all  kindly  intercourse  between  a  man  and 
his  young  acquaintances,  if  a  mere  friendly  visit  were  to  render  him 
responsible  for  their  support.  And  proof  that  the  husband  had  authorised 
his  wife  to  incur  ordinary  househola  expenses,  was  no  evidence  that  ho 
had  authorised  her  to  place  at  school  at  his  charge  a  child  not  his  own. 

TiNDAL,  C.  J. — I  think  there  was  a  case  for  the  jury,  though  a  very 
slender  case,  and  I  am  not  disposed  to  disturb  the  verdict.  As  to  the 
evidence  of  the  wjfc's  agency  in  household  matters,  I  think  it  was  evi- 
dence for  the  jury,  though  very  slight,  upon  the  question  in  dispute. 

V  AUG  HAN,  J.  concurred. 

BosAKQiJET,  J. — As  there  was  some  evidence  to  go  to  the  jurv,  I  think 
we  ought  not  to  disturb  the  verdict.  As  to  the  evidence  of  tfie  wife's 
acting  upon  other  occasions,  although  of  no  great  weight,  I  think  it  was 
admissible  on  the  question,  whether  or  not  the  wife  had  authority  as  to 
the  point  in  dispute. 

Erskine,  J.  concurring,  a  rule  was 

Refused. 


DALTON  r.  GIB.— p.  198. 

Defendant,  an  in^nt,  liTinff  in  a  style  of  some  pretension,  haTingf  purchased  of  pltintiflr,  in  the 
course  of  four  months,  silks  to  the  amount  of  351^  some  of  which  were  ddivered  in  the 
presence  of  her  mother,  and  some  sent  to  a  fashionable  IkAcU  wliere  defendant  and  her  mother 
lived,  Held,  that  defendant  was  liable  for  the  amount,  notwithstanding  plaintiff  had  omitted 
tu  make  any  inquiries  of  the  mother  whetlier  or  not  the  articles  were  neccsaary  for  the 
defendant. 

The  defendant  pleaded  infancy  to  an  action  for  goods  sold  and  deliv 
ered,  and  upon  a  replication  that  the  goods  were  necessaries  according 
to  her  station  in  life,  it  appeared. 
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That  the  defend  ant,  a  young  woman  of  twenty,  was  at  the  time  of  tlie 
delivery  of  the  goods  in  question,  living  with  heV  mother  at  a  hotel  in 
Hanover  square ;  that  the  mother  and  daughter  drove  about  in  a  car- 
riage ;  that  the  mother  was  sitting  in  the  carriage  when  the  defendant 
stepped  out  into  the  plaintiff's  shop,  and  purchased  some  of  the  goods  in 
question ;  and  that  the  residue  of  them  had  been  sent  to  the  hotel  in  Han- 
over Square. 

The  articles,  which  were  chiefly  silks,  amounted  to  35/.,  and  had  been 
supplied  in  the  course  of  four  months. 

The  plaintiff  had  never  made  any  inquiries  of  the  mother,  and  it 
appeared  that,  notwithstanding  the  figure  she  cut,  she  was  in  embarrassed 
circumstances,  her  husband  living  at  Calais,  and  herself  being  unable  to 
pav  her  servants'  wages. 

'rhe  defendant  told  the  plaintiff  that  she  had  expectations  from  her 
grandfather. 

The  Chief  Justice  directed  the  jury,  that  in  forming  their  opinion 
whether  or  not  the  goods  in  question  were  necessaries,  they  must  look  to 
the  apparent  station  and  circumstances  of  the  party.  A  verdict  having 
been  found  for  '25L  105..the  balance  claimed, 

Hayes  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence ;  and  also  that  the  jury  should  have  been 
told  to  look  to  the  actual,  not  the  apparent  situation  of  the  defendant. 
As  the  daughter  was  living  with  her  mother,  it  was  to  be  presumed  she 
was  supplied  with  necessaries  at  home,  and  if  the  plaintifl*  had  inquired 
of  the  parent  as  he  ought  to  have  done — Ford  v.  FothergilU  1  Esp.  211 ; 
Bainbridge  v.  Pickerings  2  W.  Bl.  13*25;  Story  v.  Pery,  4  Car.  &  P. 
6-26,  (19  Eng.  Com.  Law  Rep.  508);  Cook  v.  Denton,  3  Car.  &  P.  114, 
(14  Eng.  Com.  Law  Rep.  232) — he  might  have  ascertained  what  the  real 
circumstances  of  the  defendant  were.  In  Brayshaw  v.  Eaton,  Post, 
where  an  attorney's  clerk  in  London,  who  had  been  supplied  with 
proper  clothes  by  his  mother  at  Newcastle,  was  sued  for  the  price  of  a 
Newmarket  coat  and  other  incongruous  attire,  this  Court,  in  tne  present 
term,  granted  a  rule  nisi  to  set  aside  a  verdict  for  the  plaintiff. 

Ti.fDAL,  C.  J. — In  that  case  the  objection  was,  that  the  infant  was 
supplied  with  ndbessaries  from  another  quarter,  as  the  plaintiff  might 
have  ascertained  upon  inquiry.  On  the  present  occasion  I  do  not  mean 
to  break  in  on  the  rule  as  to  the  propriety  of  making  inquiry :  but  a 
party,  by  her  conduct,  may  give  such  an  appearance  to  things  as  to  ren- 
der inquiry  unnecessary. 

Here,  the  infant,  living  with  her  mother  at  a  hotel  at  the  west  end  of 
the  town,  drives  to  the  plaintifPs  shop  in  a  carriage,  accompanied  by  her 
mother,  who  waits  in  the  carriage  while  the  daughter  purchases  the 
goods :  some  she  took  home  in  the  carriage ;  others  were  delivered  at 
the  hotel :  under  these  circumstances  the  jury  might  fairly  infer  that  the 
whole  had  come  under  the  mother's  inspection,  and  if  so,  what  necessity 
was  there  for  making  inquiry  about  that  which  the  mother  had  sanctioned. 
In  addition  to  this,  the  daughter  said  she  had  expectations  from  her  grand- 
fiiher,  and  the  whole  conduct  of  the  parties  was  such  as  to  render 
inquiry  unnecessary. 

VAUGHAif ,  J. — I  am  of  the  same  opinion.  The  presence  of  the  mothei 
when  the  daughter  purchased  the  articles,  and  her  omission  to  reject 
those  which  were  delivered  at  the  hotel,  rendered  inquiry  superfluous. 

BosARQUfiT,  J. — Generally  speaking,  it  is  necessary  that  the  trades- 
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man  should  make  inquiry ;  but  here  the  parent  came  to  the  diop  with  a 
daughter  twenty  years  of  age,  and  it  was  not  necessary  that  the  shop- 
man should  ask  her  whether  she  sanctioned  by  her  words  what  she  sanc- 
tioned by  her  conduct. 

EnsKifr E;  J. — In  Brashaw  v.  Eaton  the  defendant  was  living  apart  from 
his  friends,  and  inquiry  mi^ht  have  satisfied  the  tradesman  that  he  was 
sufficiently  supplied  with  clothes. 

Here,  the  countenance  given  by  the  mother  to  her  daughter's  purchase, 
rendered  inquiry  superfluous. 

Rule  refused. 


WHALLEY  V.  WILLIAMSON.—p.  200. 

Assuming  that  a  judge  has  authority  to  revoke  a  certificate  granted  to  deprive  a  plaintiff  of 
his  coats,  at  all  events  it  is  too  late  to  revoke  it  Iburteen  months  afkr  the  trial. 

In  this  action  of  trespass  for  breaking  into  the  plaintiff's  dwelling- 
house,  the  jury,  at  the  Stafford  Spring  assizes,  1836,  found  a  verdict  for 
the  plaintiff  with  Is.  damages,  and  Alderson,  B.  subsequently,  at  Glou- 
cester, before  the  end  of  the  circuit,  certified  to  deprive  the  plaintiff  of 
his  costs,  under  43  EHz.  c.  6,  s.  2. 

The  plaintiff  kept  the  postea  in  his  own  possession,  and  in  May,  1837, 
upon  an  affidavit  that  the  plaintiff  bona  fide  meant  to  try  a  question 
touching  the  freehold,  Aldersow,  B.,  after  hearing  both  parties,  directed 
the  certificate  to  be  erased  :  whereupon 

Ludlow,  Serjt.  obtained  a  rule  nisi  to  tax  the  plaintiff  his  costs;  against 
which 

/?.  V.  Richards,  V.  Lee,  and  Pike  showed  cause.  By  the  express 
words  of  43  Eliz.  c.  6,  s.  2,  the  certificate  ought  to  be  given  at  Nisi 
Prius ;  and  though  it  may  be  indorsed  on  the  postea  afterwards,  even 
after  taxing  costs,  Foxallv.  Banks,  5  B.  &  Aid.  536;  (7  Eng.  Com.  Law 
Rep.  182),  yet  when  once  indorsed  it  is  final.  No  statute  gives  the  judge 
any  authority  to  withdraw  it  or  to  interfere  with  it ;  for  .the  recent  statute 
by  which  a  judge  is  empowered  to  amend  a  record  of  other  courts 
besides  his  own,  does  not  apply  to  the  erasure  of  a  certificate. 

At  all  events  such  an  act  should  be  done  within  a  reasonable  time ; 
while  the  commission  of  the  judge  who  granted  the  certificate  is  still  in 
force ;  and  within  the  first  four  days  of  the  term  ensuing  the  trial:  other- 
wise the  defendant  is  put  off  his  guard :  for  should  he  be  apprised  within 
that  time  of  the  plaintiff's  intention  to  seek  to  rescind  the  certificate,  he 
might  move  for  a  new  trial,  which  a  release  from  the  plaintiff's  costs 
might  render  superfluous.  After  a  lapse  of  fourteen  months,  including 
four  terms  and  two  assizes,  the  plaintiff's  proceeding  is  too  late. 

And  the  application  to  revoke  ought  to  have  been  made,  if  at  all,  to 
this  Court ;  for  the  certificate  of  the  judge  at  Nisi  Prius  is  to  be  returned 
to  the  court  above,  that  the  judges  tnere  may  see  what  judgment  to  give 
after  such  return,  the  judge  at  Nisi  Prius  is  functus  officio. 

In  Anderson  v.  Sherwin,  7  Car.  &  P*.  527,  (32  Eng.  Com.  Law  Rep 
614),  the  application  to  revoke  the  certificate  was  made  before  the  next 
assizes,  ana  while  the  commission  of  the  certifying  judge  was  still  in 
force. 
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Ludimo  and  CarringUm  in  support  of  the  rule. — The  statute  oi  Eliz. 
prescribes  no  time  within  which  the  judge  shall  give  his  certificate,  and 
the  judge  at  Nisi  Prius  is  not  functus  officio  till  final  judgment  is 
signed;  Johnson  v.  Stanton^  2  B.  &  C.  621,  (9  Eng.  Com.  Law  Rep. 
'-^02);  ^oolley  v.  Whitby,  Id.  580,  (9  Eng.  Com.  Law  Rep.  186).  There 
can  be  no  reason,  therefore,  why  a  judge  should  not  revoke  a  certificate 
at  any  time  within  which  he  may  give  it.  He  may,  at  any  time  before 
final  ludgment,  apply  the  finding  of  the  jury  to  the  particular  issues  to 
which  it  relates,  though  not  after :  Bonfield  v.  Milne,  4  Dow.  &  Ry. 
156 ;  Mace  v.  Lavelt,  Id.  147.  And  if  he  may  amend  the  finding  of  the 
jury  a  fortiori  he  may  revoke  his  own  certificate.  Anderson  v.  S/ierwin, 
is  in  point  for  the  plaintifif. 

TiNDAL,  C.  J. — The  question  within  what  time  a  judge  may  revoke 
his  certificate  is  altogether  difllerent  from  the  questiqn  within  what  time 
be  may  grant  it.  When  he  has  granted  it,  it  is  a  notice  to  the  defendant 
that  he  is  not  to  pay  costs,  and  if  he  revokes  it  he  should  do  so  within  a 
reasonable  time.  I  can  hardly  think  any  time  reasonable,  which  is  more 
extensive  than  that  within  which  judgment  may  be  signed.  The  statute 
does  not  expressly  give  him  authority  to  revoke  his  certificate  at  all :  it 
is  expedient,  however,  that  under  some  circumstances  he  should  have 
the  power  to  do  so,  as,  upon  discovery  of  facts  before  unknown.  But 
then  he  should  do  it  within  a  reasonable  time.  In  strict  practice,  the 
postea  is  supposed  to  be  in  court  on  the  first  day  of  term  ;  and  though  I 
would  not  say  that  the  judge  might  not  revoke  his  certificate  before  the 
fourth  day  of  term,  yet  if  it  were  done  so  late,  it  might  place  the  defend- 
ant in  a  position  he  could  be  called  upon  to  anticipate,  by  depriving  him 
of  the  opportunity  of  moving  for  a  new  trial,  which,  relying  on  the  cer- 
tificate, he  may  have  been  induced  to  forego.  Therefore,  without  con- 
testing the  right  of  the  judge  to  revoke  his  certificate,  I  think  that  at  all 
events,  in  this  case,  he  has  not  revoked  it  within  a  reasonable  time,  and 
that  this  rule  must  be  discharged. 

Vaughan,  J. — I  do  not  pronounce  any  opinion  as  to  the  judge's  power 
to  revoke  his  certificate :  but  If  he  have  power  to  revoke,  why  should  he 
not  have  power  to  regrant,  and  in  that  way  where  is  the  matter  to  end '? 

In  Anderson  v.  Sherwin  the  judge's  authority  was  not  contested,  so 
that  the  case  is  of  no  great  weight.  But  manifest  injustice  would  ensue, 
if  the  application  to  revoke  were  not  made  before  the  expiration  of  the 
first  four  days  of  term ;  for  the  election  to  move  for  a  new  trial  often 
depends  upon  the  state  of  the  damages  and  costs,  and  if  the  certificate  be 
revoked  after  the  four  days,  how  can  the  defendant  be  restored  to  his 
former  position  ?  At  all  events,  therefore,  if  the  certificate  be  revoked,  it 
should  be  revoked  within  a  reasonable  time ;  and  a  revocation  fourteen 
months  after  the  granting  is  not  reasonable. 

BosANQUET,  J. — Assuming  that  the  judge  has  power  to  revoke  his 
certificate,  he  should  exercise  that  power  within  a  reasonable  time. 

In  Anderson  v.  Sherwin,  as  no  subsequent  assizes  had  intervened,  the 
judge  who  certified  was  still  the  judge  on  the  commission  under  which 
the  certificate  had  been  granted.  I  give  no  opinion  as  to  the  power  to 
revoke ;  it  may  be  convenient  the  judge  should  possess  the  power ;  but 
at  all  events  he  should  exercise  it  within  a  reasonable  time.  Two  cases 
have  been  cited  in  which  certificates  have  been  granted  at  considerable 
distances  of  time,  and  it  has  been  contended  that  they  may  be  granted 
at  any  time  before  final  judgment    But  neither  of  the  cases  establishes 
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Ihat  proposition^  In  Johnson  v.  Stanton,  2  B.  &  C.  621,  (9  Eng.  Com, 
Law  Rep.  202),  the  certificate  was  granted  four  days  after  the  trial ;  a 
motion  was  made  to  review  the  taxation  of  costs,  on  the  ground  that  the 
certificate  should  have  been  granted  at  the  trial ;  and  the  Court  said,  "  It 
conduces  to  the  better  administration  of  justice  that  the  judge  should 
have  time  to  consider  of  the  certificate,  rather  than  to  be  under  the 
necessity  of  deciding  upon  it  at  the  instant."  And  in  Wodley  v.  Whitby^ 
Abbott,  C.  J.  says,  "  The  sound  construction  of  the  enactment  appears 
to  me  to  be,  that  if  at  the  trial  the  trespass  appears  to  have  been  wilful, 
the  judge  may  grant  his  certificate  at  any  convenient  time.  This  cer- 
tainly is  the  most  proper  construction,  inasmuch  as  it  gives  the  judge  time 
for  consideration,  which  he  ought  to  have  for  the  due  exercise  of  the 
discretion  vested  in  him  by  the  statute." 

It  is  pressing  these  cases  too  far,  to  infer  from  them  that  a  judge  may- 
grant  a  certificate  at  any  time  before  final  judgment,  even  though  he 
should  be  authorised  to  grant  one  after  the  assizes. 

If  he  have  authority  to  revoke,  he  must  at  all  events  exercise  that 
authority  within  a  reasonable  time. 

Erskine,  J. — The  practice  of  amending  the  postea,in  which  the  judge 
merely  makes  the  entry  according  to  the  fact,  and  exercises  no  discretion, 
has  no  analogy  to  the  case  in  which  at  his  discretion  he  deprives  a  plaintiff 
of  costs,  \yhen  he  has  once  done  that,  if  he  revokes  his  decision,  he 
must  at  all  events  revoke  it  within  a  reasonable  time. 

Rule  discharged. 


DOE  dem.  LLOYD  w.  WILLIAMS.— p.  205. 

The  circnrostance  that  there  are  only  twenty -nine  upecial  jurors  in  a  ooonty  is  not  a  aaflkienl 
ground  for  changing  the  venue. 

Wilde,  Seijt.  obtained  on  behalf  of  the  plaintiff,  a  rule  nisi  to  change 
the  venue  in  this  cause  from  Radnorshire  to  an  adjoining  county,  on  the 
ground  that  there  were  but  twenty-nine  special  jurymen  in  the  county 
of  Radnor:  that  the  defendant's  attorney  had  great  influence  at  Presteign, 
and  many  mortgages  on  small  freeholds  in  the  parish  where  the  premises 
in  question  lay,  and  where  a  considerable  proportion  of  the  jurors  resided; 
that  there  was  a  ferment  in  the  neighbourhood  where  the  premises  lay  on 
the  question  who  was  justly  entitled  to  them ;  that  the  farmers  of  the 
parish  had  countenanced  the  defendant  in  taking  forcible  possession  of 
the  premises ;  and  that  the  defendant  was  an  old  bone-setter,  who  had 
set  the  bones  of  many  who  might  sit  on  the  jury. 

Evans  showed  cause  on  an  affidavit  which  disclosed  that  Presteign 
was  eighteen  miles  distant  from  the  assize  town ;  denied  the  existence 
of  any  ferment  on  the  subject  of  the  title  to  the  premises ;  and  asserted 
that  the  defendant  took  possession  of  them  as  heir  to  a  lunatic,  who  had 
executed  a  deed  under  which  the  lessor  of  the  plaintiff  claimed. 

WUde  relied  on  the  impossibility  of  striking  a  special  jury  according 
to  the  act  of  parliament ;  and  on  the  absence  of  any  denial  that  the  far- 
mers in  the  neighbourhood  had  countenanced  the  defendant  in  takin? 
forcible  possession,  or  that  the  defendant's  attorney  had  a  number  of 
mortgages  in  the  parish. 
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TiiTDAL,  C.  J. — If  we  were  to  make  this  rule  absolute,  we  should  be 
saying  that  no  special  jury  cause  shall  be  tried  in  Radnorshire.  Should 
there  be  a  failure  of  justice  for  want  of  jurors  we  can  apply  a  remedy 
hereafter.     The  rule  must  be  discharged. 

VAUGHAiTy  J.  and  Bosanqubt,  J.  concurred. 

Erskizc E,  J. — The  rule  was  granted  on  the  ground  of  a  ferment  in  the 
neighbourhood,  which  is  now  denied. 

Rule  discharged. 


RIPPON  V.  DAWSON.— p.  206. 

A  defendant  was  described  in  a  writ  of  sfininions  as  of  Newcastle-apon-Tyne,  in  the  county 
of  Nuthamberland:  Held,  no  misdescription;  NewcaRllc-upon.Tyne  consisting  of  the  town 
and  county  ot  Newcastle'UpoD-Tyne,  and  of  certain  towndliips  in  the  county  of  Northum- 
berhmd. 

A  Judge  at  chambers  having  set  aside  the  writ  of  summons  in  this 
case,  because  it  described  the  defendant  as  of  Newcastle-upon-Tyne  iu 
the  county  of  Northumberland,  whereas  Newcastle-upon-Tyne  is  a  county 
of  itself, 

Corrie  obtained  a  rule  nisi  to  set  aside  the  judge's  order,  on  the 
ground  that  the  description  was  not  necessarily  incorrect,  for  by  2  &  8 
W.  4,  c.  62,  several  townships  in  the  county  of  Northumberland  were 
thenceforth  to  be  held  within  the  boundary  of  Newcastle-upon-Tyne. 
Besides,  it  was  sufficient  if  the  defendant  lived  within  200  yards  of  the 
boundary ;  Jelks  v.  Fry,  3  Dowl.  37. 

Wilde,  Serjt.,  who  showed  cause,  contended  that  the  description  was 
bad  on  the  face  of  the  writ ;  for  though  by  the  statute  referred  to,  parts 
of  Northumberland  were  within  the  parliamentary  borough  of  Newcastle- 
upon-Tyne,  no  part  of  the  town  and  county  of  Newcastle-upon-Tyne  was 
within  the  county  of  Northumberland.  The  defendant's  residing  within 
200  yards  of  the  boundary  might  render  available  the  service  of  a  writ, 
describing  him  as  of  the  town  and  countv  of  Newcastle-upon-Tyne,  but 
it  could  not  cure  the  misdescription  which  alleged  Newcastle-upon-Tyne 
to  be  in  the  county  of  Northumberland.  There  was  no  such  place  in 
Northumberland. 

Corrie, — The  writ  docs  not  describe  the  defendant  as  of  the  town  and 
county  of  Newcastle-upon-Tyne,  but  as  of  Newcastle-upon-Tyne  in  the 
county  of  Northumberland ;  and  part  of  Newcastle-upon-Tyne  being  now 
in  Northumberland,  the  description  is  not  incorrect.  The  recent  statute 
was  not  mentioned  to  the  judge  at  chambers  ;  and  the  defendant  has  not 
deposed  that  he  lives  within  the  town  and  county. 

TiNDAL,  C.  J. — We  should  have  been  bound  to  take  judicial  notice 
that  Newcastle-upon-Tyne  is  a  town  and  county  of  itself ;  but  we  are 
also  bound  to  notice  that  under  the  recent  statute,  Newcastle  consists  of 
the  town  and  county  of  Newcastle,  and  of  townships  in  the  county  of 
Northumberland.  The  defendant  should  at  least  have  shown  that  he 
.does  not  reside  in  that  part  of  the  town  which  is  in  the  county  of  North* 
umberland  :  there  is  no  incongruity  on  the  face  of  the  writ. 

The  rest  of  the  Court  concurring,  the  rule  was  made        Absolute. 
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SMITH  V.  NICOLLS.— p.  208. 

To  an  action  of  trover  defendant  pleaded,  that  defendant  beingr  within  the  jurisdiction  of  ilie 
Admiralty  Court  of  Sierra  I^onc,  pJaintifT  recovered  a  judgment  a^nst  him  in  thai  Court 
for  the  same  cause  of  action ;  Held,  ill. 

Case.  The  declaration  contained  six  counts: — the  first  count  was  for 
an  unfounded  charge  of  illegal  trading  and  seizure  of  the  plaintifl''s  ship, 
the  Admiral  Owen;  "2.  for  njaliciously  arresting  the  plaintiff  for  an 
alleged  rescue  of  the  Admiral  Owen,  and  obliginff  him  to  enter  into 
recognizances  in  the  sum  of  2000/.,  to  appear  to  the  charge  within  six 
calendar  months  then  following ;  3.  for  falsely  charging  the  plaintiff 
with  having  feloniously  received  government  stores,  alleged  to  have  been 
feloniously  stolen,  the  plaintiff  knowing  the  same  to  have  been  so  stolen, 
and  causing  him  to  be  imprisoned  for  a  long  time ;  4.  for  falsely  charg- 
ing the  plaintiff  with  having  received  goods,  knowing  them  to  have  been 
stolen,  and  causing  his  house  and  premises  to  be  entered  and  searched 
for  them  ;  5.  for  not  selling  the  plaintiff's  goods  with  due  care ;  and  the 
sixth  was  a  count  in  trover. 

To  these  counts  the  defendant  pleaded,  1.  not  guilty;  2.  the  statute  of 
limitations ;  3.  to  the  fifth  count,  the  defendant  had  not  the  sale  or  dis- 
posal of  the  goods ;  4.  to  the  last  count,  that  the  goods  were  not  the 
goods,  &c.  of  the  plaintiff;  and,  5th,  to  part  of  the  last  count,  that  before 
and  at  and  during  the  times  in  the  last  count  mentioned,  the  defendant 
was  a  public  officer  of  our  lord  the  king,  to  wit,  governor  and  superin- 
tendent of  a  certain  island,  then  parcel  of  his  Majesty's  possessions  in 
parts  beyond  the  seas,  called  Fernando  Po,  and  one  of  the  justices 
assigned  to  keep  the  peace  of  our  lord  the  king  in  and  for  the  said  island, 
the  said  island  then  being  within  the  jurisdiction  of  the  Court  of  Vice- Ad- 
miralty, of  and  for  and  held  within  his  Majesty's  colony  of  Sierra  Leone  : 
that  he  bein^  such  public  officer  and  justice' as  aforesaid,  and  believing 
that  a  breacTi  of  the  navigation  laws  had  been  committed  by  the  plaintifl 
with  the  said  ship  and  boat  within  the  said  jurisdiction,  and  that  the  said 
ship  and  boat,  and  the  goods  on  board  of  the  ship  were  liable  to  forfei- 
ture, and  that  it  was  his  duty,  as  such  public  officer  and  justice,  to  cause  the 
said  ship  and  boat,  with  the  goods  then  on  board  thereof,  to  be  conveyed 
to  Sierra  Leone  for  adjudication  in  the  said  court,  did,  to  wit,  on,  &c., 
within  the  said  jurisdiction,  cause  the  said  ship  and  boat,  and  the  goods 
then  on  board  of  the  ship  to  be,  and  the  same  ship,  boat,  and  goods,  ifiere- 
upon  were  seized  by  the  crew  of  a  certain  ship  employed  in  his  majesty's 
service  in  that  behalf;  and  thereupon  then  and  there  caused  the  same 
ship,  boat,  and  goods,  to  be,  and  the  same  thereupon  then  were  conveyed 
to  Sierra  Leone  aforesaid,  for  adjudication  in  the  said  court,  on  the 
matters  there  to  be  alleged  in  respect  of  such  breach  of  the  said  laws ; 
and,  thereupon,  then  caused  the  same  ship,  boat,  and  goods  to  be,  and 
the  same  then  were  detained  at  Sierra  Leone  for  a  certain  space  of  time, 
to  wit,  for  tlie  space  of  three  weeks ;  at  the  expiration  whereof,  to  wit, 
on,  &c.,  the  said  ship,  boat,  and  goods  were  restored  to  and  received 
back  by  the  plaintiff,  he  then  being  discharged  and  acquitted  of  the  said 
breach  of  navigation  law :  that  in  so  causing  the  ship,  boat,  and  goods 
to  be  seized,  conveyed  and  detained  as  aforesaid  and  not  otherwise,  he 
converted  and  disposed  thereof  in  manner  and  form  as  the  plaintiff  had 
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above  in  that  behalf  complained  against  him :  that  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  the  plaintiff  impleaded  the  defendant  in 
the  said  Court  of  Vice- Admiralty,  the  same  court  then  and  thencefortn 
continually  having  jurisdiction  in  the  premises,  of  and  concerning  the 
causing  the  said  ship,  boat,  and  goods  to  be  seized,  conveyed,  and  detain- 
ed, as  aforesaid,  and  for  all  the  damages  by  the  plaintiff  sustained  on  * 
occasion  thereof;  and  the  plaintiff  then  claimed  and  sued  for  such 
damages  in  such  plea  in  the  said  court  as  aforesaid ,  and  such  proceed- 
ings were  thereupon  had  in  the  said  court,  that  afterwards  and  before 
the  commencement  of  this  suit,lo  wit,  on  &c.,  a  sentence  and  decree 
were  made  and  pronounced  in  and  by  the  court  in  the  said  plea,  and  in 
and  upon  the  matters  of  the  said  claim  and  suit ;  and  by  that  sentence 
and  decree  it  was  ordered  and  adjusted,  that  the  defendant  should  pay 
to  the  plaintiff  the  damages  by  the  plaintiff  sustained  on  occasion  of  the 
premises,  with  costs  and  expenses,  the  amount  of  such  costs,  damages, 
and  expenses  to  be  ascertained  and  reported  to  the  said  court  by  the 
registrar  thereof:  and,  thereupon,  afterwards  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.,  the  registrar  of  the  court,  to  wit,  one 
John  Samo,  did  ascertain  and  report  to  the  court  that  such  costs,  dam- 
ages, and  expenses,  amounted  to  a  certain  sum  of  money,  to  wit,  4607, 
5*. ;  and  which  report  was  afterwards  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  read  and  affirmed  by  the  said  court :  which 
sentence,  decree,  and  affirmance,  have  not  been  in  anywise  reversed  or 
made  void :  and  that,  the  defendant  was  ready  to  verity. 

Seventhly,  that  before  and  at  and  during  the  times  in  the  same  count 
mentioned,  the  defendant  was  a  public  officer,  to  wit,  governor,  &c.  of 
Fernando  Po,  &c.,  and  one  of  the  justices,  &c. :  that  at  the  said  times, 
when,  &c.,  the  said  goods  were  in  and  upon  the  said  island ;  and  that 
before  any  of  the  said  times  when,  &c.,  to  wit,  on,  &c.,  the  plaintiff  left 
the  island,  and  from  thenceforth  continually,  until  and  during  and  at  and 
after  the  said  times  when,  &c.,  remained  and  was  absent  from  the  said 
island;  and  that  during  all  the  said  times  when,  &c.,  there  was  no  one 
on  the  part  of  the  plaintiff  in  charge  of  the  same  goods,  and  the  same 
were,  by  reason  thereof,  in  danger  of  being  lost,  or  stolen ;  whereupon 
the  defendant,  then  being  such  public  officer  and  justice  as  aforesaid,  and 
believing  that  it  was  his  duty  as  such  public  officer  and  justice,  so  lar  as 
in  him  fay,  to  protect  and  take  care  of  property  in  the  island  lett  unpro- 
tected, and  to  dispose  of  the  same  in  the  way  most  consisient  wiili  the 
interests  of  the  owners  thereof,  and  that  it  was  for  the  interest,  and 
would  prove  consistent  with  the  wishes  of  the  plaintiff,  that  the  said  goods 
should  be  disposed  of  as  hereinafter  mentioned,  and  for  the  purpose  of 
preventing  the  plaintiff  from  being  deprived  of  and  losing  the  same  goods, 
and  in  order  to  procure  for  and  preserve  to  the  plaintiff  all  the  benefit 
and  advantage  that  could  be  derived  therefrom,  did,  to  wH,  on,  *Slc., 
cause  the  same  to  be,  and  the  same  thereupon  were  taken  and  collected 
by  and  into  the  hands  of  certain  public  officers  of  the  isiand,  by  the 
defendant  in  that  behalf  directed  and  authorised  ;  and  thereu[>oa  the  said 
goods  then  were  sold  and  disposed  of  for  the  most  money  that  could  be 
reasonably  gotten  for  the  same ;  which  after  deducting  certain  expenses 
and  necessary  payments  thereout,  then  amounted  to  a  certain  large  sum  of 
money,  to  wit,  5000/. ;  and  thereupon  the  defendant  then  caused  the 
same  sum  to  be,  and  the  same  then  was  remitted  to  certain  other  per- 
sons, to  wit,  the  lord  commissioners  of  his  majesty's  treasury,  for  llie 
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purpose  of  being  paid  over  to  and  received  by  the  plaintiff  in  full  satis- 
faction and  discharge  of  the  cause  of  action  in  the  last  count  mentioned, 
and  all  damages  by  the  plaintiff  sustained  on  occasion  thereof.  That 
afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on,  <fcc., 
the  plaintiff  accepted  and  received  the  same  sum  of  money  from  the 
*  same  persons  in  full  satisfaction  and  discharge  of  the  cause  of  action  in 
that  count  mentioned,  and  all  damages  by  him  sustained  on  occasion 
thereof.  That,  in  so  causing  the  said  goods  to  be  collected  and  taken, 
and  disposed  of  and  dealt  wim  as  aforesaid,  and  not  otherwise,  he  con- 
verted and  disposed  of  them  in  manner  and  form  as  the  plaintitT  had 
above  in  that  belief  complained  against  him;  and  that,  the  defendant  >\'as 
ready  to  verify. 

The  plaintiff  replied  to  the  fifth  plea,  that  the  defendant  was  not  in  the 
colony  of  Sierra  Leone,  or  at  any  place  within  the  jurisdiction  of  the 
Vice- Admiralty  Court,  before  or  at  the  lime  of  the  commencement  of  or 
at  any  time  during  the  proceedings  in  the  said  court  in  the  matter  of  the 
said  claim  and  suit  in  the  said  Vice- Admiralty  Court  in  that  plea  men- 
tioned ;  nor  was  the  defendant,  at  any  time  before  the  making  or  pro- 
nouncing of  the  said  sentence  and  decree  in  the  plea  mentioned,  or  the 
making  or  affirming  of  the  report  therein  mentioned,  in  any  manner 
according  to  the  course  and  practice  of  the  said  court  in  the  said  matter, 
or  in  any  wise,  notified,  nor  did  the  defendant  then  know  of  the  same 

Eroceedings,  or  any  of  them,  so  that  the  defendant  could  or  might  by 
imself  or  his  proctor,  attorney,  or  other  agent  by  him  appointed  and 
instructed  in  that  behalf,  appear  or  plead,  or  in  any  wise  defend  himself 
in  the  matter  of  the  said  claim  and  suit ;  nor  did  the  defendant  appear 
in  or  to  any  or  either  of  the  said  proceedings ;  whereby  the  said  sentence 
and  decree,  and  affirmance,  were  and  are  contrary  to  natural  justice, 
and  wholly  inoperative  and  void ;  and  all  remedy  thereon  for  the  reco- 
very of  the  damages  and  costs,  and  expenses,  for  which  the  sentence 
and  decree  and  atiirmance  were  made  and  given,  was  and  is  lost  to  Ihe 
plaintiff;  and  the  defendant  always  resisted  and  impeached  the  said  sen- 
tence and  decree  and  affirmance  on  that  account,  and  the  same  continued 
so  inoperative  and  void ;  and  the  plaintiff  had  not  ever  obtained,  or  been 
able  to  obtain,  the  said  damages  and  costs  and  expenses,  or  either  of 
them,  or  any  part  thereof  in  the  plea  stated  to  have  been  adjudged  to 
him ;  and  the  said  sentence  and  decree  and  affirmance  still  remained 
so  unsatisfied,  and  without  force  or  effect :  and  that,  the  plaintiff  was 
ready  to  verify. 

To  the  last  plea  the  plaintiff  replied,  that  at  the  said  times  when,  &r., 
in  the  last  count  mentioned,  divers  persons  and  servants  of  the  plaintift' 
had  the  charge  of  the  said  goods  for  the  plaintiff,  and  on  his  behalf;  and 
the  same  were  not,  nor  was  any  part  thereof  in  danger  of  being  lost  or 
stolen ;  and  the  defendant  well  knowing  the  same,  wrongfully  caused  the 
said  goods  to  be  taken  and  sold  and  disposed  of  otherwise  than  for  the 
purpose  of  preventing  the  plaintiff  from  being  deprived  of  or  losing  the 
same,  or  in  order  to  procure  for  and  preserve  to  the  plaintiff  the  benefit 
and  advantage  that  could  be  derived  therefrom :  that  the  plaintiff  did  not 
accept  or  receive  the  said  sum  of  5000/.  in  full  satisfaction  and  discharge 
ot  the  cause  of  action,  and  all  damages  sustained  on  occasion  thereof: 
and  that,  the  plaintiff  prayed  might  be  inquired  of  by  the  country. 

In  rejoinder,  the  defendant  demurred  to  the  replication  to  the  fifh 
plea, — on  the  ground  that  the  plaintiff  was  estopped  from  asserting  against 
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the  defenaant  the  nullity  of  the  judgment  admittedly  obtained  by  him 
against  the  defendant :  that  the  judgment  not  being  shown  to  have  been 
in  any  way  reversed  or  made  void,  was  a  subsisting  bar  to  an  action  for 
the  same  cause  of  action :  that  the  replication  did  not  sufficiently  show 
that  the  judgment  was  void,  or  that  it  had  been  deprived  of  efficacy : 
and  tliat  the  subsistence  and  validity  of  the  said  judgment,  in  law,  were 
consistent  with  the  truth  of  all  the  matters  disclosed  in  the  replication : 
that  the  replication  was  too  general,  and  did  not  sufficiently  show  how, 
as  alleged,  all  remedy  on  the  judgment  was  lost  to  the  plaintiff,  or  how, 
as  alleged,  the  defendant  had  impeached  the  judgment :  that  the  replica- 
tion was  double  and  multifarious,  and  attempted  to  set  up  various  dis- 
tinct matters  by  way  of  reply,  that  is  to  say,  that  the  judgment  was  void: 
that  all  remedy  thereon  had  been  lost ;  that  the  defendant  had  impeached 
it;  and  that  the  plaintiff  had  derived  no  benefit  from  it:  that  the  replica- 
lion  contained  irrelevant  and  superfluous  matter,  and  that  no  single  and 
sufficient  issue  could  be  taken  thereon  :  that  it  traversed  mere  matter  of 
inducement  and  took  immaterial  issues:  that  it  raised  a  negative  pregnant, 
by  denying  the  judgment  concerning  the  causes  of  action  stated,  leaving 
it  doubtful  whether  the  judgment  or  the  identity  of  the  causes  of  action 
was  denied,  or  both:  that  it  departed  from  the  count,  which  was  in  trover, 
by  showing  the  cause  of  action  to  be  in  trespass :  And 

To  the  replication  to  the  seventh  plea, — on  the  ground,  that  it  traversed 
mere  matter  of  inducement,  and  raised  immaterial  issues;  that  it  was 
double  and  multifarious ;  and  that  it  departed  from  the  count  which  was 
in  trover,  by  stating  in  support  thereof  matters  which  showed  the  cause 
of  action  to  be  trespass.  i 

Henderson  in  support  of  the  demurrer. 

If  the  fifth  plea  be  good,  the  replication  affords  no  answer  to  it ;  and 
the  plea  is  good,  because  prima  facie  the  judgment  of  the  Colonial  Court 
is  entitled  to  credit,  and  at  all  events  voidable  only  and  not  void.  The 
plaintiff  in  his  replication  has  not  denied  the  general  jurisdiction  of  the 
court,  and  the  absence  of  the  defendant  does  not  render  its  proceedings 
null  If  an  officer  of  that  court  had  seized  in  execution  property  of  the 
defendant's  at  Sierra  Leone,  the  officer  would  not  have  been  liable  in 
trespass  or  trover.  Ladbroke  v.  Crickett,  2  T.  R.  649.  And  die  defend- 
ant's absence  did  not  render  the  proceedings  void  ;  if  it  did,  no  judgment 
of  outlawry  could  ever  be  enforced.  At  all  events  the  plaintiflis  esiopped 
to  raise  the  objection,  for  he  was  the  actor,  and  procured  the  judgment 
which  he  now  alleges  to  be  null.  The  question  is,  in  eflect,  a  quesiion  as 
to  the  validity  of  the  practice  of  the  court  of  Sierra  Leone;  and  accord- 
ing to  Tarhion  v.  Tarletan,  4  M;  &  S.  20,  the  courts  at  Westmister  are 
not  Courts  of  Error  for  tribunals  in  the  colonies.  But  it  was  held  in 
Becquel  v.  MCarthy,  2  B.  &  Adol.  951,  (22  Eng.  Com.  Law  Ren.  220), 
that  in  order  to  treat  a  foreign  judgment  as  void  on  the  ground  that  it  is 
contrary  to  the  law  of  the  country  where  it  was  pronounced,  it  must  be 
shown  to  be  void,  clearly  and  unequivocally ;  and  where  the  law  of  a 
British  colony  required,  that  in  a  suit  instituted  against  an  absent  party, 
the  process  should  be  served  upon  the  king's  attorney-general  in  the 
colony,  but  it  was  not  expressly  provided  that  the  attorney-general  should 
communicate  with  the  absent  party,  it  was  held,  that  such  law  was  not 
so  contrary  to  natural  justice,  as  to  render  void  a  judgment  obtained 
against  a  party  who  haa  resided  within  the  jurisdiction  of  the  court  at 
the  lime  when  the  cause  of  action  accrued,  but  had  withdrawn  himself 
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before  the  proceedings  were  commenced.  So,  in  Martin  v.  JS/icolIs^  3 
Sim.  458,  it  was  helcTthat  the  grounds  of  a  foreign  judgment  cannot  be 
reviewed  in  the  courts  of  this  country :  and  in  Douglas  v.  Forrest,  4 
Bingh.  68G,  (15  Eng.  Com.  Law  Reps.  J 13),  that  an  action  was  main- 
tainable in  the  English  Courts  on  a  Scotch  judgment  of  Horning,  obJaincd 
against  a  Scotchman  who  was  absent  and  had  no  notice  of  the  prccecd- 
ings.  This,  too,  was  a  matter  in  which  the  Court  of  Admiralty  had 
exclusive  jurisdiction,  and  therefore  it  cannot  form  the  subject  of  sin 
action  here :  Le  Caux  v.  Eden,  Dougl.  594.  In  Uvrrotcs  v.  Jem*'no,  2 
Str.  733,  it  was  expressly  decided  that  a  partv  cannot  be  sued  here  on 
his  acceptance  of  a  bill  of  exchange  abroad,  after  he  has  been  discharged 
by  a  judgment  of  the  country  where  the  bill  was  accepted.  In  Buchanan 
V.  Rucher,  1  Camnb.  63,  Cavan  v.  Stewart,  1  Stark.  N.  P.  C.  5'J5,  (2 
Eng.  Com.  Law  Kep.  406,)  which  may  be  cited  for  the  plaintiff,  it  did 
not  appear  that  the  defendant  had  ever  been  resident  within  the  jurisdic- 
tion of  the  Colonial  Court.  \W.  //.  Watson,  for  the  plaintiff.  The  repli- 
cation here  alleges  that  the  aefendant  never  was  within  the  jurisdiction ; 
but  if  the  fact  were  otherwise,  the  plaintiff  consents  to  an  amendment. 
TiNDAL,  C.  J. — I  think  the  plea  is  bad  independently  of  that.] 

Then,  the  replication  to  the  seventh  plea  is  double,  taking  issue  on 
matter  of  inducement,  as  well  as  on  the  allegation  of  satisfaction.  It  is 
also  a  departure  from  the  declaration  in  trover,  because  it  discloses  the 
grounds  of  action  of  trespass. 

/f .  H.  Watson,  contra. — The  fifth  bill  is  ill.  There  is  no  authority 
which  decides  that  a  mere  judgment  in  a  foreign  court,  not  followed  by 
exccutipn  is  a  bar  to  an  action  here.  There  is  no  analogy  between  a 
judgment  in  courts  of  record  here,  and  a  judgment  in  a  Colonial  Court. 
Judgments  here,  are  binding  as  to  the  merits,  the  jurisdiction,  and  the 
parties  :  they  can  only  be  questioned  by  a  court  of  error :  they  are  final 
•ind  conclusive  by  way  of  estoppel,  and  in  the  administration  of  assets 
rank  before  simple  contracts  and  specialty  debts :  but  the  judgment  of  a 
IJolonial  Court  is  no  more  than  a  simple  contract ;  an  accord  as  to  tlu? 
f|uantum  due,  without  satisfaction  :  it  ranks  with  simple  contracts  in  the 
administration  of  assets ;  and  may  be  questioned  in  the  courts  of  this 
r.ountry :  1  Phill.  Evid.  537 ;  if  the  defendant  has  not  been  properlj 
summoned,  the  judgment  is  a  nullity ;  Buchanan  v.  Ruckcr.  In  Hall  v. 
Odber,  11  East,  124,  Lord  Ellenborough,  said,  "Judgments  in  foreign 
courts  are  not  to  be  considered  upon  the  same  footing  as  judgments  in 
our  own  courts  of  record;  they  are  but  evidence  of  the  debt;  they  do 
not  bar  or  stay  an  action  on  simple  contract ;  but  assumpsit  lies  on  lliem, 
and  it  is  open  to  the  parties  to  enter  into  the  question  of  tneir  regularity." 
In  Plummer  v.  IVoodhoume,  4  B.  &  C.  625,  ( 1 0  Ene.  Com.  Law  Rep. 
424),  a  plea  stated  that  the  plaintiff  had  impleaded  the  defendant  on  a 
plea  of  trespass  on  the  case  upon  promises  in  a  court  of  judicature  in  tJie 
island  of  St.  Christopher,  for  the  same  causes  of  action  as  those  men- 
tioned in  the  declaration ;  that  the  defendant  pleaded  non-assumpsit,  upon 
which  issue  was  joined,  and  that  the  jury  found  for  the  defendant,  with 
one  penny  costs ;  that  judgment  was  riven  for  the  defendant  upon  that 
verdict;  and  that  that  judgment  was  afterwards  affirmed,  first  by  a  Court 
of  Error  in  the  island,  and  afterwards  by  the  king  in  council :  but  it  was 
held,  that  the  plea  was  bad,  insomuch  as  it  did  not  appear  that  the  judg- 
ment at  St.  Christopher's  was  final  and  conclusive  in  the  colony  itself, 
so  as  to  bar  the  plaintiff  from  another  action  there.    The  defendant, 
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therefore,  should  at  least  have  pleaded  that  this  judgment  was  binding  on 
the  parties  in  the  colonv.  It  is  no  more  than  account  stated,  on  which 
the  plaintiff  might  sue  tere  in  assumpsit:  Walker  v.  Witter,  1  Dougl.  1 ; 
and  even  in  this  country,  a  decree  in  Chancery  to*  account  is  no  bar  to 
an  action  for  the  amount  due.  It  would  not  amount  to  an  estoppel,  for 
estoppels  must  be  niutual,  and  there  would  be  nothing  in  this  judgment  tr» 
bar  the  defendant  from  proceeding  against  the  plaintiff  on  matters  arising 
out  of  the  same  dispute.  Hurroics  v.  Jemino,  was  a  proceeding  in  rem, 
the  foreign  court  having  vacated  the  acceptance,  so  that  it  ceased  to 
exist. 

Then,  the  seventh  plea  is  ill  for  not  showing  a  privity  between  the 
plaintiff  and  defendant,  and  for  not  alleging  accord  as  well  as  satisfac- 
tion; Grimes  v.  Blojield,  Cro.  El.  541 ;  Peytoe*s  Case,  9  Rep.  77,  b. 

And  the  replications  are  sufficient.  [TindaLjC.  J. — You  may  confine 
yourself  to  the  replication  to  the  seventh  plea.]  As  to  the  objection  that 
it  shows  a  cause  of  action  in  trespass,  trover  is  a  concurrent  remedy ; 
Branscomb  v.  Bridge's,  1  B.  &  C.  145,  (8  Eng.  Com.  Law  Rep.  43;) 
Foster  v.  AUanson,  2  T.  R.  479.  [Tiwdal,  C.  J. — The  short  answer  to 
that  objection  is,  that  that  which  is  a  departure  in  pleading  is  a  variance 
in  evidence ;  and  i£  the  evidence  in  support  of  the  replication  would  sus- 
tain the  allegation  in  the  declaration,  there  is  no  departure.]  Then,  ai 
to  the  alleged  duplicity,  the  traverse  of  matter  of  inducement  is  mere 
surplusage,  and  utile  per  inutile  non  vitiatur.  Co.  Litt.  303  a.  Stephen 
on  Pleading,  419. 

The  Court,  thinking  the  replication  to  the  seventh  plea  open  to  objec- 
tion, gave  leave  to  amend,  and  called  on 

Henderson  to  support  the  fifth  plea. 

The  judgment  of  the  court  at  Sierra  Leone  is  prima  facie  conclusive, 
and  there  is  no  authority  which  decides  that  such  a  judgment  is  not  a 
bar.  Buchanan  v.  Rucker  and  Cavan  v.  Stewart  proceeded  on  the 
ground  that  the  defendant  had  never  been  within  the  jurisdiction  of  the 
court;  here,  as  required  in  Obicini  v.  Bligh,  8  Bingh.  335,  (21  Eng. 
Com.  Law  Rep.  309,)  the  plea  avers  that  he  was  within  it ;  and  in  Bee- 

2  net  V,  .'VCartfty  the  judgment  was  supported  against  the  defendant,  who 
ad  resided  in  the  colony,  but  was  absent  during  the  whole  of  ihe  pro- 
ceedings. The  judgments  of  foreign  courts  are  to  have  credit  for 
correciness  of  proceeding;  Amott  v.  Red/em,  3  Bingh.  3')3,  (i3  Eng 
Com.  Law  Rep.  3 ;)  Burrows  v.  Jemino :  and  the  latter  case  was  not  a 
proceeding  in  rem,  but  a  judgment  upon  a  legal  right.  Undoubtedly,  the 
proceedings  of  foreign  courts  have  been  questioned  at  Nisi  Prius :  but 
proceedings  inconclusive  at  Nisi  Prius  may  operate  as  an  estoppel  if 
pleaded.    (The  authorities  are  all  collected  in  Plummer  v.  WoodbumeJ) 

And  supposing  the  judgment  to  be  equivalent  only  to  an  award,  or  an 
account  stated,  it  may  still  be  a  .good  bar  to  an  action  for  the  same  cause ; 
for  the  relative  position  of  the  parties  is  altered ;  the  plaintiff  has  no 
longer  a  claim  for  unliquidated  aamages ;  the  judgment  has  ascertained 
and  concluded  the  amount ;  and  for  Siat  amount,  if  for  any  thing,  not 
for  the  original  cause,  the  plaintiff  must  sue :  so  that,  at  all  events,  the 
plaintiff  has  adopted  a  wrong  form  of  action. 

It  is  true  that  in  conveyances,  estoppels  must  be  mutual ;  but  that  does 
not  apply  to  the  judgment  of  a  court ;  and  the  plaintiff  is  precluded  from 
avening  that  he  has  obtained  judgment  by  wrong.  Proudham  v.  Phil- 
lips,  Ambler,  763.    The  judgment  will  have  no  operation,  if  it  be  not  a 
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bar  to  proceedings  in  another  cQurt  for  the  same  cause  ot  action  ;  ana 
by  pleading  over,  the  plaintiff  has  admitted  the  jurisdiction  of  the  colo 
nial  court. 

TiwDAL,  C.  J. — It  appears  to  me  that  the  plea  which  is  pleaded  fifth  in 
order  is  substantially  bad.  This  is  an  action  which  is  brought  to  recover 
damages  for  seizing  and  taking  the  ship  and  boat  of  the  plaint ifl^y  am! 
certain  goods  that  were  therein ;  and  the  answer  that  is  set  up  by  the 
fifth  plea  is,  thai  the  plaintiff  brought  an  action  against  the  present  defen- 
dant, in  the  Vice-Admiralty  Court  in  the  colony  of  Sierra  Leone,  and 
has  recovered  in  that  action  the  sum  of  59ti/.  by  default,  there  being  n-* 
appearance.  The  parties  (or  at  least  one  of  them)  w^ent  before  the 
Registrar  of  the  Court,  when  the  damages  were  assessed  at  a  certain 
sum,  and  sentence  afterwards  was  affirmed  by  the  court. 

The  broad  question  therefore  is,  stopping  at  that  plea,  whether  it  is  a 
plea  of  judgment  recovered  so  as  to  cfeprive  the  plaintiff  of  a  right  of 
action  on  his  original  ground  of  action  in  our  courts  here,  or  w-heiher  it 
amounts  to  any  thing  more  than  an  agreement  between  the  parties  as  to 
the  extent  of  damage  the  plaintiff  has  sustained. 

It  is  admitted  that  no  case  can  be  cited  on  the  part  of  the  defendant  to 
show  that  a  judgment  recovered  in  a  Vice-Admiraltjr  Court  is  to  stand 
upon  the  ordinary  footing  of  a  judgment  recovered  in  our  courts  of  conn- 
mon  law.  The  ground  on  which  a  plea  of  judgment  recovered  bars  the 
plaintiff  from  any  further  action  is,  that  the  original  nature  of  the  debt, 
or  damage,  where  it  may  be  sought  to  be  recovered,  is  changed :  that  he 
has  a  higher  remedy ;  he  has  a  judgment  in  a  court  of  record  on  which 
he  can  issue  an  immediate  execution ;  and  inasmuch  as  an  immediate 
execution  could  be  issued  on  his  judgment,  it  would  be  a  very  superfluous 
matter,  and  give  great  encouragement  to  litigation,  if  he  were  alloMcd 
to  commence  de  novo,  and  bring  another  action  on  that  which  was  the 
original  eround  of  complaint. 

Therefore,  it  has  been  always  held,  that  whether  in  an  action  of  debt 
or  for  damages,  the  c.iuse  of  action  has  itself  merged  and  become  extin- 
guished In  a  remedy  of  a  higher  nature,  where  there  is  a  judgment 
obtained  in  a  court  of  record  in  this  country. 

Now,  in  the  first  place,  the  court  here  is  not  a  court  of  record  at  all : 
It  is  a  Vice- Admiralty  Court  in  a  foreign  colony  belonging  to  the  Crown. 
The  judgment  cannot  be  put  on  a  higher  footing  than  a  judgment  reco- 
vered in  a  common  law  proceeding,  in  the  courts  of  lliat  colony. 
Perhaps  it  is  putting  it  rather  higher  than  it  deserves  if  it  is  rated  so 
high.  Admittmg  it,  however,  so  to  be  considered,  we  all  know  that  any 
mode  by  which  an  execution  can  be  taken  in  this  country  on  a  judg- 
ment recovered  in  a  colonial  court  is  not  by  proceeding  on  that  judgment 
itself,  but  by  a  new  action  brought,  in  which  the  judgment  forms  evidence, 
or  is  in  the  nature  of  evidence  of  a  contract  between  the  parties. 

The  first  ground  of  objection  then,  is  this  broad  one,  tnat  whereas  in 
a  judgment  recovered  in  a  court  of  record  here,  the  plaintiff  has  ati 
immediate  remedy  by  writ  of  execution,  he  can,  in  this  case,  only  have 
recourse  to  another  action  for  the  purpose  of  enforcing  his  demand. 
Great  doubts  have  formerly  existed  (and  some  degree  of  doubt  still 
exists)  whether  a  judgment  so  recovered  is  conclusive  between  the  par- 
ties, or  whether  the  matter  may  be  opened  and  agitated  in  this  country. 
That  question  has  been  a  good  deal  entered  upon  by  Chief  Justice  Etrk 
in  Phillips  v.  Hunter,  2  H.  BL  411.    If,  then,  the  judgment  has  not 
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altered  the  nature  of  the  rights  between  the  parties,  we  want  some  autho- 
rity to  see  that  the  plaintiff  is  to  be  deprived  of  the  remedy  which  every 
subject  has  of  bringing  his  action  in  the  courts  here  for  the  damages  he 
has  sustained.  It  appears  to  me  he  has  his  option,  either  to  resort  to  the 
original  ground  of  action,  or  to  bring  an  assumpsit  on  the  judgment 
recovered.  This  appears  to  have  been  the  opinion  of  the  Court  in  Hall 
V.  Odhevy  where  Mr.  Justice  Bavley  states  the  distinction : — "  This  being 
only  a  foreign  judgment,  did  not  merge  or  extinguish  the  plaintifl's  simple 
contract  debt,  which  can  only  be  done  by  converting  it  into  a  debt  of  a 
higher  nature:  it  is  only  evidence  of  the  debt.'*  There,  the  action  being 
brought  in  the  foreign  court  upon  an  account  stated,  and  in  a  court  here 
upon  the  judgment,  it  was  held  that  the  party  might  still  maintain  his 
action  on  the  account  stated  ;  which  would  be  quite  inconsistent  with  the 
doctrine  now  attempted  to  be  supported  by  the  defendant,  that  the  origi- 
nal ground  of  action  is  extinguisned  and  merged  between  the  parties. 

That  being  the  case  on  general  grounds,  let  us  see  whether,  in  this 
particular  instance,  there  is  not  something  beyond  it ;  let  us  look  at  what 
the  plaintiff  has  replied  to  this.  The  effect  of  the  plaintiff's  replication 
is  this, — he  shows  some  matters  by  which  at  least  prima  facie  the  judg- 
ment relied  on  is  a  void  judgment ;  for  he  says,  at  the  time  of  the  suit 
being  commenced,  and  from  that  time  down  to  the  termination  of  the 
suit,  not  only  was  the  defendant  in  that  action  absent  from  the  place,  but 
that  he  had  no  person  whatever,  no  agent,  or  any  other  person  on  whom 
any  process  or  monition  from  the  court  could  be  served,  or  who  could 
answer  for  him.  Till  that  is  answered  by  showing  that  there  was  some 
law  in  the  colonv  from  which,  in  the  situation  the  party  was,  the  judg- 
ment would  not  be  a  void  one,  we  must  say  the  plaintiff  is  setting  up  that 
which,  if  unanswered,  shows  it  to  be  a  void  judgment.  In  Plummer  v. 
IVoadbume  the  court  says,  that  before  you  set  up  a  foreign  judgment  as 
conclusive  in  the  nature  of  an  estoppel  between  the  parties,  it  must 
appear  on  the  record  that  it  is  decisive  and  binding  between  them  in  the 
colony  where  the  judgment  is  given.  That  does  not  appear  here  ;  and 
therefore  on  both  grounds  I  think  the  plea  is  a  bad  plea,  as  far  as  the 
foreiCT  judgment  is  concerned.  There  must,  therefore,  be  judgment  for 
the  plaintiff 

YAUGHAif ,  J. — In  order  to  be  a  bar  to  an  action  here,  the  judgment  in 
tne  Colonial  Court  must  be  final  and  conclusive  between  the  parties, 
which  Hall  v.  Odber  and  Plummer  v.  fVoodbume  show  clearly  it  is  not. 

BusAiiQUET,  J. — I  am  of  the  same  opinion.  In  this  case  the  judgment 
of  a  foreign  court  has  been  pleaded  as  a  bar  to  a  count  in  trover,  on  the 
ground  that  the  cause  of  action  transit  in  rem  judicatam.  The  foreign 
court  is  not  a  court  of  record,  nor  is  it  adequately  averred  to  be  so  on 
the  face  of  the  plea.  But  it  is  contended  that  at  all  events  the  cause  of 
action  is  changed.  The  judgment  of  a  foreign  court,  however,  amounts 
only  to  an  agreement  on  which  an  action  of  assumpsit  will  lie,  but  docs 
not" constitute  a  debt  of  a  higher  order ;  and  if  we  take  the  case  of  a  tort, 
io  which  the  parties  have  agreed  to  estimate  the  damages  at  a  certain 
sum,  such  an  agreement  would  not  be  pleaded  as  a  bar  to  the  damages, 
and,  according  to  Hall  v.  Odber,  it  does  not  change  the  cause  of  action. 
Although  it  may  amount  to  accord,  it  does  not  constitute  satisfaction, 
and  cannot  be  a  bar  to  a  suit  for  the  original  cause  of  complaint.    It 
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appears,  too,  by  the  replication  in  tnis  case,  that  the  defendant  was  out 
of  the  jurisdiction  of  the  court  at  the  time  judgment  was  given  against 
him ;  ana  there  is  nothing  on  the  record  which  shows  any  law  of  the 
colony  that  such  a  judgment  is  binding. 

Erskine,  J. — ^Taking  the  distinction  made  by  Chief  Justice  Eyre  in 
Phillips  V.  Hunter y  2  H.  BJ.  411,  to  be  correct, — that  where  a  party 
seeks  to  enforce  in  our  courts  the  judgment  of  a  foreign  court,  it  is  con- 
sideration sufficient  to  raise  a  promise,  and  examinable  as  matter  in  pais, 
but  in  other  cases  is  conclusive, — I  think  that  this  judgment  is  no  bar  to 
the  present  action.  I  also  agree  that  it  is  not  sufficiently  shown  by  the 
plea  that,  by  the  law  of  the  colony,  such  a  judgment  was  binding  on  the 
defendant. 

Judgment  for  the  plaintiff  on  the  fifth  plea. 


CURRIE  V.  ALMOND.— p.  224. 

In  an  action  (or  fiilso  imprisonment  the  Court  allowed  the  defendant  to  plead — 1,  that  plaintiff 
had  forged  the  acceptance  of  a  bill  of  exchange ;  3,  that  he  had  isaned  an  acceptance  know- 
ing it  to  bo  forged ;  3,  that  defendant  had  reasonable  cause  to  believe  plaintiff  had  forged  the 
acceptance  ;  4,  that  plaintiff  had  obtained  money  on  the  bill  by  falae  pretences ; — the  plain, 
tiff  refusing  to  allow  the  circumatnncca  to  be  given  in  evidence  under  one  plea ;  and  it  not 
necessarily  appearing  that  they  wore  only  one  tninsaclion. 

This  was  an  action  of  trespass,  for  subjecting  the  plaintiff  to  a  false 
imprisonment,  on  a  charge  of  having  committed  an  offence,  to  wit,  a 
felony. 

The  defendant  pleaded,  in  the  first  instance,  that  he  had  apprehended 
the  plaintiff,  having  reasonable  cause  to  believe  he  had  forged  tlie  accep- 
tance of  a  bill  of  exchange.     But 

Jervis  obtained  a  rule  nisi  to  withdraw  this  plea,  and  plead  instead, 
four  pleas. 

1.  That  the  plaintiff  had  forged  the  acceptance  of  a  bill  of  exchange. 

2.  That  he  had  issued  a  forged  acceptance,  knowing  it  to  be  forged. 

3.  That  the  defendant  had  reasonable  cause  to  believe  the  plaintiff  ht.d 
forged  the  acceptance. 

4.  That  the  plaintiff  had  obtained  money  on  the  bill  by  false  pretences, 
Henderson^  who  showed  cause,  contended  that  the  deienoant  ought  to 

)>e  confined  to  the  plea  he  had  pleaded  in  the  first  instance,  which  con- 
tained the  charge  on  which  he  nad  actually  apprehended  the  plaintiff: 

That  the  other  pleas  were  merely  various  modes  of  stating  the  same 
defence,  and  in  direct  contravention  of  tlie  rule  which  prohibits  such  a 
mode  of  pleading. 

The  Court  oflfered  to  reject  the  three  new  pleas  if  the  plaintiff  would 
allow  the  subject-matter  of  them  to  be  given  in  evidence  under  the  plea 
first  pleaded. 

Henderson  declined  the  offer,  and  insisted  that  the  defendant  should 
\ye  confined  to  the  charge  he  had  made  in  the  first  instance.  The  last 
plea,  at  all  events,  diseased  no  justification  for  apprehending  the  plain- 
tiff, and  was  therefore  demurrable. 

Ti.vDAL,  C.  J.— I  think  this  case  does  not  fall  within  the  rule  on  wliich 
the  plaintiff  relies. 

It  is  true  that  it  is  not  competent  to  a  defendant  to  state  in  various 
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ways  the  same  facts  and  circumstances :  but  here,  it  is  not  certain  what 
the  circumstances  may  turn  out  to  be  in  proof;  the  defendant  iifiay  rely 
on  different  facts,  and  the  plaintiff's  counsel,  by  refusing  to  allow*  them 
to  be  given  in  evidence  under  one  plea,  admits  that  the  facts  alleged  in 
these  several  pleas  are  not  the  same.  It  is  advantageous  to  the  plaintiff 
that  he  should  have  notice  by  the  record  of  all  the  facts  on  which  the 
defendant  means  to  rely ;  and  we  should  repeal  the  statute  of  Anne  if  we 
were  to  refuse  to  allow  the  pleas  now  required, 

Vaoghaw ,  J.,  concurred. 

BosAifQucT,  J. — It  appears  to  me  that  the  three  first  pleas  allege  dis- 
tinct oflences ;  and  as  to  the  fourth,  the  Court  will  not  enter  into  the 
question  of  its  validity  on  a  motion  like  the  present. 

EasKizf  E,  J.,  concurred. 

Rule  absolute. 


Ex  parte  ANN  SHIRLEY.— p.  226. 

Under  n  77  &.  91  of  3  &  4  W.  4,  c.  74,  the  Court  of  C.  P.  aothoriaed  a  feme  covert  to  conve? 
ber  copyhold  property,  her  husband  having  resided  abroad  for  more  than  twenty  years  with 
inother  wonicn. 

Whateley  applied  under  the  3  &  4  W.  4,  c.  74,  ss.  77,  91,  for  the 
sanction  of  the  Court  to  a  conveyance  of  copyhold  property  by  a  married 
woman,  without  the  concurrence  of  her  husband. 

The  property  in  question  had  been  devised  to  the  applicant,  to  her  sole 
and  separate  use,  by  her  father,  who  died  in  1826, 

Her  husband  had  been  living  abroad  with  another  woman  ever  since 
I8J7. 

fTiwDAi.,  C.  J. — If  the  property  is  copyhold  you  need  not  come  here.! 

By  s.  91,  this  court  may  dispense  witn  the  concurrence  of  the  husband 
in  any  case  where  he  is  living  apart  from  his  wife. 

TiwDAL,  C.  J. — That  over-rides  the  seventy-seventh  section,  which 
seems  to  exclude  copyholds. 

Fiat. 


Ex  parte  MARY  ANN  MANN.— p-  226. 

An  ifBdaTit  of  acknowledgment  by  a  feme  ooveit,  taken  before  a  notary  public  in  Illinois 

Held,  sufficient 

Iw  a  commission  to  take  the  acknowledgment  of  a  married  woman  to 
l»ar  dower,  one  of  the  commissioners  was  described  as  Judge  M* Roberts, 
counsellor  at  law,  of  Danville,  Illinois,  in  the  United  States.  In  his  affi- 
davit he  signed  himself  Samuel  M* Roberts. 

The  affidavit  of  acknowledgment  was  taken  before  a  notary  public. 

B.  Andrews,  upon  affidavit,  that  on  inquiry  at  the  American  Ambas- 
sador's it  appeared,  that  in  Illinois  judges  often  practise  as  counsellors,  and 
that  there  was  a  judge  in  that  state  named  Samuel  M'Roberts ;  moved, 
that  the  certificate  of  acknowledgment  might  now  be  received. 

He  cited  DomvUle  dem.,  Kinderley  ten..  Collier  vouchee f  3  Taunt.  275 

VOL.  XXXV.— 9  r^^^^T^ 
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where  the  objection  was,  that  the  affidavit  had  not  been  taken  before  a 
notary  public  ;  and  Lovibond  v.  Morshead,  2  New  Rep.  57,  where  it  was 
taken  before  two  English  magistrates  in  France ;  the  object  being  merely 
to  satisfy  the  court  as  to  the  authenticity  of  the  proceedings :  but 

The  Court  requested  him  to  ascertain  whether  or  not  notaries  public 
are  authorised  to  take  affidavits  in  Illinois ;  and  upon  his  afterwards 
producing  an  affidavit  that  upon  inquiry  in  a  proper  quarter  it  appeared 
that  such  is  the  practice,  the  Court  acceded  to  his  application. 

Fiat. 


WILLIAMS  V.  DAVIS.— p.  227. 

Inae  was  joined,  in  a  country  cause,  on  the  12th  of  June,  but  no  notice  of  trial  waa  ffiTcn  for 
the  ensuini;  assizes :  Held,  that  it  was  too  soon  to  move  for  judgement  as  in  case  of  a  nonsuit 
in  the  ensuing  Hilary  term. 

This  was  a  country  cause,  in  which  issue  was  joined  on  the  12th  of 
June  last,  but  no  notice  of  trial  was  given  for  the  ensuing  assizes. 

A  rule  nisi  having  been  obtained  lor  judgment  as  in  case  of  a  nonsuit, 

Clarkson,  who  showed  cause,  contended  that  the  application  was  pre- 
mature. The  plaintiff  was  not  bound  to  take  more  tnan  one  step  in  a 
term,  and,  therefore,  had  been  guilty  of  no  default.  Evans  v.  Bamcu^d^ 
0  Dowl.  367 ;  Apperley  v.  Morsey  Id.  505. 

BarsUnc,  in  support  of  the  rule.  Under  the  old  practice  it  was  suffi- 
cient to  take  one  step  in  a  term ;  but  under  the  new,  a  plaintiff  is  in 
default,  if,  after  joining  issue  in  an  issuable  term,  he  do  not  give  notice 
of  trial  for  the  next  assizes.  The  authorities  are  conflicting.  Harrison 
V.  Williams,  Id.  772. 

TiROAL,  C.  J. — It  is  a  clear  and  intelligible  rule,  that  where  issue  is 
joined  in  an  issuable  term,  there  is  no  default,  provided  notice  of  trial  be 
not  given,  till  after  two  assizes.  The  case  last  referred  to  seems  to  con- 
Hrm  the  rule,  for  there,  issue  was  joined  in  Michaelmas  vacation  in  a 
country  cause,  and  notice  of  trial  not  being  given  for  the  ensumg  assizes. 
It  was  held  to  be  too  early  to  move  for  iudgment  as  in  case  of  a  nonsuit, 
in  Easter  term  following. 

Vaughan ,  J. — I  am  of  the  same  opinion,  because  a  party  must  have 
much  default  before  you  can  apply  for  judgment  as  in  case  of  a  nonsuit ; 
and  as  a  plaintiff  is  not  bound  to  take  more  than  one  step  in  a  term 
there  has  been  no  default  here. 

The  rest  of  tlie  court  concurring,  the  rule  was 

Discharged. 


EVANS,  Demandant ;  DA  VIES  and  Wife,  Deforciants.— p.  229. 

riie  Court  amended  a  fine  lericd  at  the  Cardi^fan  court  of  great  eession  1830,  by  indorsing  the 
proclamations,  it  appearing  to  be  tlie  practice  in  that  court  to  proclaim  all  fines,  and  that 
two  proclamations  wore  actuallv  made,  though  not  indorsed  on  the  fine  in  question. 

Upon  an  application  to  amend  a  fine  by  endorsing  the  proclamations, 
it  appeared  from  affidavits, 
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That  the  deforciants  had  acknowledged  the  fine  in  question  before 
Goulburn,  Serjt.,  judge  of  the  Court  of  Great  Session  at  Cardigan,  in 
Au<i^ust  1830,  as  the  caption  of  the  fine  showed ; 

That  the  writ  of  covenant  of  the  fine  was  returned  at  the  Cardigan 
autumn  great  session,  1830,  duly  compounded,  and  that  an  entry  of  the 
fact  was  made  by  the  compounder ; 

That  Mr.  Jones,  the  deputy  prothonotary  of  the  Court  of  Great  Ses- 
sion, had  the  custody  of  all  the. records,  and  made  all  entries  concern- 
ing them ; 

That  no  proclamations  were  endorsed  on  any  of  the  fines  for  1830,  or 
for  many  years  previous ; 

That  the  fine  in  question  was  annexed  to  the  roll  of  fines  levied  at  the 
Cardigan  autumn  great  session  for  1830 ; 

That  the  chirograph  of  the  fine  was  never  sent  to  the  demandant,  or 
engrossed ; 

That  on  the  abolition  of  the  Welsh  judicature  in  1830,  Mr.  Jones  was 
appointed  clerk  of  assize,  and  continued  in  that  office  till  he  died 
in  1836 ; 

That  it  was  his  duty  to  endorse  the  proclamations  on  fines,  and  that 
the  records  remained  in  his  custody  till  his  death. 

The  criers  of  the  court  at  the  autumn  great  session  of  1830,  and  the 
autumn  assizes  of  1831,  deposed,  that  upon  those  occasions  the  roll  of 
fines  was,  after  notice  given,  read  out  by  the  clerk,  whose  duty  it  was  to 
read  them,  according  to  the  practice  of  the  court ;  which  practice  was, 
to  make  the  first  proclamation  at  the  session  at  which  the  fine  was  levied, 
and  the  two  other  proclamations  at  the  two  succeeding  sessions.  Mr. 
Jones's  clerk  deposed  that  it  was  the  practice  to  proclaim  all  fines,  whe- 
ther they  required  proclamation  or  not;  that  the  foot  or  conclusion  of 
the  fine  was  seldom  made ;  and  that  when  office  copies  were  required, 
the  proclamations  for  any  particular  fine  were  taken  from  a  footing  which 
might  be  annexed  to  another  fine  on  the  same  roll. 

Mr.  Jones  and  the  crier  who  attended  at  the  Cardigan  spring  assizes 
in  1831  being  dead,  there  was  no  affidavit  as  to  the  proclamation  at 
those  assizes. 

H.  V.  WtlliamSy  who  showed  cause,  contended  that  as  to  that  procla- 
mation, there  being  nothing  to  amend  by,  the  defect  was  incurable ;  the 
Court  would  not  act  upon  a  presumption  that  the  ordinary  course  had 
been  pursued,  when  the  applicant  might  have  produced  the  compoun- 
der's books,  or  at  least  have  procured  an  affidavit  from  some  officer  who 
was  present  at  the  spring  assizes.  In  Lloyd  v.  Nicholas^  4  New  Case.<, 
633,  there  was  an  entry  at  the  foot  of  one  of  the  fines,  that  all  the  pro- 
clamations had  been  duly  made,  which  afforded  something  to  amend  by ; 
but  no  case  had  gone  so  far  as  the  present. 

Evans  J  in  support*  of  the  rule,  relied  on  Lloyd  v.  Nicholas,  contend- 
ing that  the  affidavit  of  Mr.  Jones's  clerk  showed  that  the  proclamations 
must  have  been  made,  and  if  so,  the  Court,  according  to  the  principle 
established  by  Lloyd  v.  Nicholas,  would  not  allow  tne  deforciants  tci 
suffer  for  the  officer *s  omission  to  enter  the  proclamation  of  record.  Un- 
less the  contrary  were  proved,  the  Court  would  presume  that  the  officer 
had  discharged  the  duty  of  making  proclamation. 

TiNDAL,  C.  J. — The  affidavit  of  Mr.  Jones's  clerk,  and  the  statute 
which  requires  the  proclamations  to  be  made  at  three  successive  courtS| 
relieves  us  from  every  difficulty.  ^  , 
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There  is  no  doubt  that  in  this  case  they  were  made  at  the  antamn 
assizes,  1881,  and  at  the  autumn  Court  of  Great  Session  in  1830;  the 
only  question  is,  whether  they  were  made  at  the  intermediate  sprincr 
assizes.  But  when  I  find  that  it  was  the  practice  to  make  proclamation 
on  all  fines,  whether  they  required  it  or  not,  that  it  was  a  duty  imposed 
on  the  clerk  to  call  out  the  fines,  and  that  he  did  so  at  the  autumn  ses- 
sion of  1830,  I  think  we  do  not  carry  out  the  principle  of  Lloyd  v. 
Nicholai  to  an  unreasonable  extent  in  allowing  this  amendment. 

The  rest  of  the  Court  concurring,  the  rule  was  made        Absolute. 


BRAYSHAW  v.  EATON.— p.  231. 

In  an  action  against  an  infant  for  the  price  of  nccesaaries  famiBbed  to  him,  inquiry  by  pluintifl 
6M  to  defendant*8  circumstances  is  not  a  condition  precedent  to  the  riglit  to  recover. 

To  an  action  on  a  tailor's  bill  the  defendant  pleaded  infancy,  and  tho 
plaintiff  replied  that  the  articles  provided  were  necessaries. 

At  the  trial  before  the  under-sneriff  of  Middlesex,  it  appeared  that  tho 
defendant,  whose  mother  lived  at  Newcastle  under  Lyne,  was  articled 
to  an  attorney  in  London,  where  the  plaintiff  carried  on  business. 

The  articles,  for  which  the  plaintiff  sought  to  recover  9/.  15*.,  were  a 
Newmarket  coat,  a  great  coat,  and  a  pair  of  Irowsers,  furnished  to  the 
defendant  in  July  and  August,  1836. 

The  defendant's  mother  proved  that  she  had  well  provided  him  with 
clothes,  and  that  between  January  and  July,  1836,  he  had  had  two  coats, 
two  pair  of  trowsers,  a  cloak,  and  a  waistcoat. 

The  plaintiff  had  made  no  inquiry  before  he  supplied  the  defendant. 

The  imder-sheriff  having  left  it  to  the  jury  to  decide  whether  or  not 
the  articles  in  question  were  necessary  for  the  defendant,  the  jury  found 
a  verdict  for  the  plaintiff,  which 

James,  moved  to  set  aside,  on  the  ground  that  the  plaintiff  should  have 
been  nonsuited,  because  he  had  made  no  inquiry ;  and  that  the  verdict 
was  against  the  evidence.  In  Ford  v.  Fothergiil,  1  Esp.  212,  Lord  Kew- 
Yoif  said,  that  he  was  of  opinion  that  tradesmen  were  bound  to  make  such 
inquiry,  and  if  the  infant  had  contracted  other  debts  at  the  same  time,  for 
the  same  sort  of  articles  for  which  the  action  was  brought,  that  such  was 
good  evidence  to  rebut  the  presumption  of  necessaries. 

Cook  v.  Denton,  3  Car.  &  P.  114,  (14  Eng.  Com.  Law  Rep.  232;) 
Story  v.  Pery,  4  Car,  &  P.  526,  (19  Eng.  Com.  Law  Rep.  508;)  Burg- 
hart  V.  Angerstein,  6  Car.  &  P.  690,  (25  Eng.  Com.  Law  Rep.  600;) 
Mortara  v.  Hall,  6  Sim.  465. 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.,  who  showed  cause,  contended  that  this  was  altogcthcT 
a  question  for  the  jury.     Although  it  might  have  been  prudent  in  the 

Elaintiff  to  have  made  inquiries,  or  he  mignt  be  morally  bound  to  do  so, ' 
e  was  not  legally  bound ;  for  the  only  question  here  was,  whether  or  not 
the  articles  were  necessary,  and  the  plaintiff's  inquiries  could  have  no 
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bearing  on  that  question.  Whatever  might  have  been  the  result  of  his 
inquiries  the  articles  might  still  be  necessary ;  and  as  to  the  suggestion 
of  a  nonsuit,  if  any  one  of  the  articles  furnished  fell  within  the  descrip- 
tion of  necessaries,  the  evidence  ought  to  be  left  to  the  jury :  Maddox 
V.  MiUer,  1  M .  6z;  S.  738. 

In  Fou'd  V.  FothergiH  the  verdict  was  for  the  plaintiff,  and  the  defendant 
never  moved  to  set  it  aside.  In  Mortara  v.  HcUl  the  infant  had  200  pairs 
of  gloves,  besides  ladies'  gloves. 

James,  in  support  of  the  rule,  relied  on  the  language  of  the  judges  in 
Fcn-d  V.  FotAergill,  Story  v.  Pery,  and  Cook  v.  Denton,  that  if  a  trades- 
man gives  credit  to  an  infant  he  does  it  at  his  peril.  The  onus  therefoi-e 
is  cast  on  him  to  show  that  the  goods  furnished  were  necessaries; 
and  he  can  only  establish  that,  by  proving  that  he  has  made  inqui- 
ries as  to  any  previous  supply.  The  under-sneriff  should,  at  least,  have 
directed  the  jury  to  find  whether  or  not  the  plaintiff  had  made  any  inquiry, 
and  whether  or  not  the  infant  had  before  been  sufficiently  supplied. 

Tiff  DAL,  C.  J. — The  issue  for  the  jury  in  this  case  was,  whether  the 
articles  supplied  were  necessary  for  the  defendant  or  not :  and  after  a 
verdict  for  the  plaintiff,  a  motion  has  been  made  to  enter  a  nonsuit,  or 
for  a  new  trial,  on  the  ground  that  the  under-sheriff  did  not  direct  the 
jury,  that  to  entitle  the  plaintiff  to  recover  it  was  necessary  he  should 
establish  that  he  had  made  due  inquiry  as  to  the  defendant's  circumstan- 
ces. We  are,  therefore,  called  upon  to  say  that  such  inquiry  is,  by  an 
inflexible  rule  of  law,  a  condition  precedent  to  the  plaintiff's  recovery. 
That  it  is  prudent  in  a  tradesman  to  make  such  inquiry  is  clear :  but  fie 
is  not  bound  to  make  it  bv  any  inflexible  rule  of  law.  The  question  in 
these  cases  is,  whether  the  articles  furnished  were  necessary  for  the 
defendant ;  and  that  question  is  independent  of  any  inquiry  the  plaintiff 
could  make.  After  every  inquiry  that  could  be  made,  it  might  still  turn 
out  that  the  goods  were  necessary.  The  proposition,  therefore,  in  the 
books,  as  to  tne  necessity  of  inquiry,  must  be  understood  with  reference 
to  the  prudence  of  such  a  step,  and  as  of  a  duty  of  imperfect  obligation. 
I  find  no  authority  which  lays  it  down  that  such  inquiry  is  essential  to 
the  plaintiff's  right  to  recover :  on  the  contrary,  in  Ford  v.  Fothergill,  on 
which  the  defendant  relies,  the  verdict  was  for  the  plaintiff,  and  no  motion 
was  made  to  set  it  aside. 

We  cannot,  therefore,  accede  to  the  motion  for  a  nonsuit :  and  if  we 
come  to  the  question,  whether  the  articles  were  necessary  or  not,  there 
seems  to  be  no  reason  for  impeaching  the  decision  of  the  jury — one  of 
the  articles  at  least,  the  great  coat,  cannot  be  considered  as  unnecessary 
for  a  person  in  the  defendant's  sphere. 

Vauuhan,  J. — I  am  of  the  same  opinion.  The  defendant's  counsel 
contends  for  a  proposition  broader  than  any  of  the  authorities  warrant, 
namely,  that  inquiry  is  a  condition  precedent  to  the  plaintiff's  right  to 
recover.  The  supply  here  appears  to  have  been  reasonable ;  and  neces- 
•  Maries  is  a  word  ot  relation ;  what  is  not  necessary  in  one  station  may  be 
necessary  in  another.  I  should  say  that  a  great  coat  was  necessary  for 
this  defendant.  In  Story  v.  Pety  and  Bainbridge  v.  Pickering,  2  W.  Bl 
1325,  it  was  proved  that  the  defendant  had  been  amply  supplied  by  his 
father,    I  see  no  reason  for  disturbing  the  present  verdict. 

BosAitQU£T,  J. — I  do  not  say  that  if  I  had  been  on  the  jury  I  should 
necessarily  have  found  the  same  verdict ;  but  I  concur  in  thinking  that 
we  ought  not  to  grant  a  new  trial.    Some  of  the  articles  were  necessa- 
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ries ;  and  it  has  been  laid  down  that  if  any  of  them  be  such,  the  question 
ought  to  be  left  to  the  jury.  It  is  said,  indeed,  in  several  of  the  cases, 
that  the  plaintiff  ought  to  make  inquiries ;  but  the  consequence  is,  not 
that  he  should  b«  nonsuited  if  he  fails  to  do  so,  but  that  he  trusts  the 
defendant  at  his  peril.  If  that  be  so,  the  only  question  here,  is,  whether 
or  not  the  articles  were  necessaries :  that  has  been  left  to  the  jury,  and  I 
see  no  reason  for  disturbing  the  verdict. 

Erskine,  J. — Under  all  me  circumstances  I  think  this  was  a  question 
for  the  jury ;  and  though  some  of  the  cases  lay  it  down  that  the  plaintitr 
ought  to  make  inquiry  previously  to  supplying  the  goods,  thaf  cannot  be 
a  condition  precedent  to  recovery  if  it  appear  that  the  articles  were 
necessary  for  the  defendant.  In  the*  present  case  that  question  was 
fairly  left  to  the  jury,  both  as  to  quantity  and  quality ;  and  though  as  to 
some  of  the  articles  I  should  not  have  found  the  same  verdict,  there  is  no 
reason  for  setting  it  aside. 

Rule  discharged. 


ADEANE  V.  MOftTLOCK.— p.  236. 

By  an  enclosure  act,  all  ways  over  West  Field  were  to  be  extinguished  as  soon  as  defendant 
should  have  made  a  new  carriage  road  across  it ;  provided  that  nothing  contained  in  the  act 
shoald  deprive  plaintiff  of  the  right  of  ingress  and  egress  to  and  from  a  certain  watercouroo 
there,  for  the  purpose  of  opening  certain  hatches,  and  cleansing  the  water-course:  Helii* 
that  plaintiff's  right  of  way  to  the  hatches,  along  the  side  of  the  stream,  was  not  extinguished 
by  defendant's  having  made  a  more  circuitous  track  to  the  hatches,  at  some  little  distance 
from  the  side  of  the  stream. 

Held,  also,  that  tlie  occupier  of  a  meadow,  irrigated  by  means  of  the  hatches,  was  a  competent 
witness  in  an  action  brought  by  the  reversioner  for  the  obstruction  of  the  way. 

This  was  an  action  of  trespass  on  the  case,  in  which  the  plaintiff' 
claimed,  amongst  other  matters,  by  the  third  and  fourth  counts  of  his 
declaration,  a  right  of  way  out  of  the  plaintiff's  land,  into  and  over  a 
certain  part  of  a  certain  road,  and  thence  into  and  over  the  defendant's 
land  in  the  parish  of  Little  Abington  in  Cambridgeshire,  unto  certain 
sluices  or  staunches  erected  upon  the  defendant's  land,  for  the  purpose 
of  repairing  the  said  sluices  or  staunches  which  the  plaintiff  had  always 
used  for  the  irrigation  of  his  own  land ;  and  also  for  the  purpose  of 
clearing  the  stream. 

The  defendant,  by  his  plea,  traversed  the  right  of  way  claimed  in  the 
third  and  fourth  counts  of  the  declaration,  and  thereupon  issue  was  joined. 

At  the  trial  before  Parkb,  B.,  at  the  last  spring  assizes  for  the  county  of 
Cambridge,  it  appeared  that  the  way,  formerly  a  public  footpath,  claimed 
.  by  the  plaintiff  as  an  approach  to  the  sluices  and  flowing  river,  passed  over 
the  London  turnpike  road,  which  separated  the  plaintiff's  lands  from 
those  of  the  defendant,  over  the  defendant's  fence  by  the  side  of  the  turn- 
pike road,  and  thence  through  and  over  the  defendant's  lands,  on  tlie 
south  side  of  and  near  to  a  small  stream  or  watercourse  called  the  flow- 
ing river,  to  the  sluices.  The  fence  of  the  defendant's  lands  next  to  the 
turnpike  road  was  six  or  seven  feet  high,  and  had  been  erected  ever  since 
the  enclosure  of  the  parish  in  1801  and  180'2. 

Before  the  enclosure  of  the  parish,  three  different  approaches  had  been 
used  by  the  plaintiff's  father,  to  the  sluices  and  flowing  river,  over  a 
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certain  open  and  common  field  called  West  Field.  The  Little  Abingtoc 
Enclosure  Act  directed,  that  West  Field  should  be  set  out  and  allotted 
to  Mr.  Mortlock,  the  defendant,  which  was  effected  by  the  commis- 
sioners' award:  by  section  18,  it  was  enacted  that  all  carriage-roads 
bridle-roads,  and  footways,  over  or  across  that  part  of  West  Field  to  be 
allotted  to  Mr.  Mortlock,  should  be  extinguished  from  the  time  the  public 
road  thereinafter  directed  to  be  made  at  the  expense  of  the  said  Mr. 
Mortlock  should  have  been  formed  and  put  into  good  and  sufficient 
repair  fit  for  the  passage  of  cattle  and  carriages ;  provided  that  nothing 
contained  in  the  act  should  extend  or  be  construed  to  extend  to  deprive 
Mr.  Adeane,  his  heirs  or  assigns,  or  his  or  their  agents,  servants,  Ate, 
with  or  without  horses,  carts,  and  carriages,  of  the  right  of  ingress, 
egress,  and  regress  to  and  from  the  ancient  cut  or  watercourse,  and 
every  part  thereof,  used  to  float  certain  meadow  grounds  in  Babraham, 
belonging  to  Mr.  Adeane,  for  the  purpose  of  rebuilding,  repairing,  open- 
ing, or  shutting  the  sluices  or  staunches  erected  on  the  said  watercourse, 
nor  to  deprive  Mr.  Adeane,  his  heirs  or  Assigns,  or  his  or  their  agents, 
servants,  or  workmen,  of  the  liberty  of  ingress,  egress,  &c.,  at  all 
reasonable  times  to  and  from  the  cut  or  watercourse,  and  every  part 
thereof,  to  cleanse  the  said  cut  or  watercourse,  or  for  any  other  reasona- 
ble purpose  relating  to  the  watercourse. 

By  section  15,  the  commissioners  were  directed,  with  consent  of 
owners,  to  set  out  and  appoint  such  public  carriage  roads,  highways, 
bridle-ways,  and  footpaths,  over  the  lands  directed  to  be  divided  and 
inclosed  as  they  should  think  proper ;  also,  to  set  out  and  appoint,  with 
consent  of  owners,  such  private  roads  and  ways,  fences,  ditches,  and 
works,  &c.,  over  the  said  lands  as  they  should  think  necessary  or  conve- 
nient ;  also,  to  stop  up,  alter,  turn,  or  discontinue  any  old  road  or  roads, 
way  or  ways ;  ana  that  after  the  said  public  and  private  roads  and  ways 
should  be  set  out  or  altered,  no  person  should  use  any  ancient  or  other 
roads  or  ways,  either  public  or  private,  either  on  foot  or  with  horses, 
carriages,  or  cattle. 

By  clause  17,  the  commissioners  were  authorised  and  required  to  set 
oat  and  appoint  a  public  carriage  road  across  West  Field,  and  the 
expense  of  forming  the  same  was  to  be  paid  by  Mr.  Mortlock.    And 

By  clause  19,  it  was  enacted,  "  that  whereas,  there  was  more  land  in 
the  parish  of  Little  Abingdon,  lying  on  the  west  side  of  the  London  road, 
than  Mr.  Adeane  could  claim  to  be  entitled  to  under  the  inclosure  act, 
and  it  would  be  convenient  he  should  have  the  whole  on  the  west  side, 
he  should  be  permitted  to  purchase  and  pay  for,  in  money,  all  that  would 
not  otherwise  be  assigned  or  allotted  to  him.'' 

As  soon  as  the  commissioners  had  made  their  award,  the  defendant 
inclosed  West  Field ;  erected  the  fence  before  mentioned,  commencing 
at  the  stream  and  running  northwards  along  the  side  of  the  turnpike 
road  for  about  two  furlongs  :  at  that  point  the  defendent  made  a  carriage 
road  leading  eastward  from  the  turnpike  road  across  West  Field,  and 
parallel  with  the  stream  for  about  three  furlongs :  the  new  road,  then, 
turning  at  right  angles,  led  directly  down  to  the  sluices.  If  the  plaintiff's 
servants  pursued  this  course  to  the  sluices,  thev  had  to  traverse  three 
sides  of  a  parallelogram  instead  of  one ;  they  therefore,  as  soon  as  the 
defendant's  fence  was  erected  in  1802,  made  their  way  over  it,  and  pur- 
sued their  course  by  the  side  of  the  stream,  as  before :  in  consequence 
of  which,  tlic  defendant  placed  tenter  hooks  on  the  fence,  at  the  spot 
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where  the  plaintiff's  servants  scaled  it,  and  removed  some  steps  they  had 
placed  there  to  assist  them  in  getting  over.  But  the  plaintiff's  servants, 
after  that,  got  over  at  a  place  two  yards  further  on,  times  out  of  number. 

One  of  the  witnesses  called  on  the  part  of  the  plaintiff  was  the  occu- 
pier of  the  meadow  which  was  irrigated  by  means  of  the  sluices  in 
question.  He  was  objected  to  on  the  part  of  the  defendant,  as  having  a 
direct  interest  in  tlie  event  of  the  suit ;  but  the  learned  baron  admitted 
him,  after  causing  his  name  to  be  indorsed  on  the  record,  and  directed 
the  jury  thai  the  inclosure  had  not  affected  the  plaintiff's  rights,  which 
as  it  appeared  to  him,  were  expressly  reserved  by  the  proviso  in  the 
eighteenth  section. 

A  verdict  having  been  found  for  the  plaintiff, 

Kelly  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  of  misdirection 
as  to  the  construction  of  the  inclosure  act,  and  the  improper  admission 
of  an  interested  witness. 

By  sect.  17,  all  former  rights  of  way  were  expressly  extinguished  on 
the  defendant  completing  the  new  carriage  road  over  West  Field  :  and 
the  proviso  in  the  eighteenth  section,  securing  the  plaintiff's  right  of  way» 
was  only  intended  to  secure  him  an  access  to  the  sluices,  which  he  still 
had  by  the  defendant's  new  road ;  if  he  were  entitled  to  approach  them 
by  the  old  track,  and  break  the  defendant's  fence,  the  defendant  had 
derived  no  benefit  from  the  inclosure. 

B.  Andrews  and  Byles,  who  showed  cause,  contended  that  the  language 
of  the  proviso  in  the  eighteenth  section  was  free  from  ambiguitv,  and 
reserved  to  the  plaintiff  not  a  right,  but  the  right  of  ingress  which  then 
belonged  to  him ;  the  defendant  had  no  right  to  compel  him  to  go  further 
round,  or  to  deprive  him  of  a  path  by  the  side  of  the  stream,  which  was 
necessary,  as  well  for  cleansing  the  watercourse  as  managing  the  sluices. 

The  inclosure  act  was  in  the  nature  of  a  contract  between  the  various 
proprietors  in  the  parish,  and  ought  therefore  to  be  strictly  construed 
against  the  defendant.  If  the  language  of  the  act. were  ambiguous,  the 
presumption  ought  to  be  in  favour  of  the  plaintiff.  Scales  v.  Pickerings 
4  Bingh.  448,  (i5  Eng.  Com.  Law  Rep.  37.) 

As  to  the  witness,  Dodington  v.  Hudson^  1  Bingh.  257,  (8  Eng-  Com. 
Law  Rep.  314,)  was  expressly  in  point,  and  established  that  he  was 
admissible.  In  that  case  it  was  held,  that  in  an  action  on  the  case  by  a 
reversioner,  for  an  injury  done  to  his  inheritance  by  a  stranger,  the 
tenant  in  possession  was  competent  to  prove  such  injury. 

f^iUde,  Seijt.,  Kelly ^  and  Gunning ,  in  support  of  the  rule. — As  the 
plaintiff  derived  a  benefit  from  the  inclosure  act  as  well  as  the  defendant, 
there  is  no  reason  for  construing  it  strictly  against  the  defendant ;  and 
the  right  of  way  reserved  to  the  plaintiff,  was  not  a  right  to  enter  West 
Field  at  the  particular  point  where  he  cHmbed  the  defendant's  fence,  but 
the  right  he  had  to  approach  the  sluices  at  all  seasonable  times.  That 
right  he  might  enjoy  by  the  new  road  ;  and  the  increase  of  distance  in  so 
small  a  space  was  not  sufficient  to  occasion  inconvenience ;  the  plaintiff, 
therefore,  had  his  right,  according  to  the  proviso,  and  the  old  track  was 
extinguished  on  the  substitution  of  the  new.  The  erection  of  the  fence 
by  the  defendant  in  1802,  and  his  placing  tenter  hooks  in  1818,  together 
with  the  removal  of  the  steps  made -by  the  plaintiff's  servants,  were 
cotemporaneous  acts,  which  showed  the  construction  put  on  the  statute 
bv  the  parties  themselves,  and  also  extinguished  the  plaintiff's  pght 
From  the  length  of  time,  even  a  release  might  be  presumed. 
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Then,  the  occupier  of  the  meadow  was  improperly  admitted  as  a  wit- 
ness. The  irrigation  of  his  land  depending  upon  the  free  use  of  the 
Kluice,  he  had  a  direct  interest  in  the  event  of  the  suit,  and  was  incom- 
petent, on  the  same  ground  as  a  tenant  who  cannot  be  a  witness  for  his 
landlord,  defendant  in  an  action  of  ejectment. 

DodingUm  v.  Hudson  was  decided  on  the  ground  that  the  damages  to 
be  recovered  in  that  action  would  go  wholly  to  the  landlord,  and  could 
never  be  recovered  by  the  tenant :  here,  the  tenant  sustains  an  immediate 
damage,  if  the  landlord  be  impeded  in  the  use  of  the  sluices. 

TiNDAL,  C.  J. — In  this  case  I  think  the  rule  which  has  been  obtained 
for  a  new  trial  ought  to  be  discharged.  On  the  trial  of  this  cause  there 
was  in  fact,  looking  to  the  evidence,  only  one  right  of  way  that  was 
really  in  issue  between  the  parties,  that  is,  Mr.  Adeane's  right  to  enter 
on  the  premises  of  Mr.  Mortlock  in  the  place  where  there  is  now  a  gate, 
which  has  been  set  up  for  a  considerable  time  across  the  former  common 
and  public  footway.  It  apears  to  me  that  the  intention  of  the  act  of 
parliament  was  merely  to  inclose,  shut  up,  and  extinguish  the  public 
footways  across  West  Field.  But  if  we  look  to  the  evidence  in  this 
cause,  IVIr.  Adeane  had  something  more  than  a  right  of  footway,  for  he 
had  not  only  a  right  to  walk  along  this  common  footway  by  himself  and 
his  servants,  but  he  had  also  a  right  to  diverge  from  the  path  in  various 
places,  and  in  every  case  where  it  was  necessary  for  the  purpose  of 
watching  and  looking  at  the  watercourse  that  ran  nearly  parallel  to  the 
path. 

When  the  act  of  parliament  was  passed,  "  that  all  carriage  roads, 
bridle-roads,  and  footways  over  and  across  that  part  of  West  Field, 
which  is  to  be  allotted  to  Mr.  Mortlock,  shall  be  extinguished  from  the 
time  the  public  road  is  set  forth,"  that  right  of  way  was  extinguished  as 
fer  as  any  public  right  was  concerned.  But  there  is  an  exception  which 
expressly  gives  to  Mr.  Adeane,  as  one  of  the  public,  a  right  to  use  this 
road  for  ingress,  egress,  and  regress  for  certain  specific  purposes.  The 
words  of  the  act  of  parliament  that  relate  to  Mr.  Adeane's  right  are, 
"  Provided  always,  that  nothing  in  this  act  shall  extend,  or  be  construed 
to  extend  to  deprive  Mr.  Adeane,  his  heirs  and  assigns,  or  his  or  their 
agents,  servants,  and  workmen,  of  the  right  of  ingress,  egress,  or  regress 
at  all  seasonable  times  whatsoever,  to  and  from  the  ancient  cut  or  water- 
course, and  every  part  thereof,  used  to  float  certain  meadow  grounds 
belonging  to  Mr.  Adeane,  for  the  purpose  of  rebuilding,  repairing,  open- 
ing, or  shutting  the  sluices  erected  on  the  watercourse,  and  to  cleanse 
the  said  watercourse." 

Now,  in  the  first  place,  commenting  only  on  the  particular  words  of 
the  clause ; — the  words  are,  not  to  extend  to  deprive  him  of  something 
which  he  already  had  as  contra-distinguished  from  the  right  which  the 
public  had.  It  shall  not  deprive  him  of  his  "  right  of  ingress,  egress,  or 
regress  at  all  seasonable  times  whatsoever,  for  the  purpose  of  cleaning 
out  the  water-course."  I  think  those  words,  "  the  rigni  of  ingress,  egress, 
or  repress"  point  out  the  mode  of  entering,  staying,  and  going  out  again, 
which  he,  at  the  time  of  this  act,  used.  And  undoubtedly  the  bulk  of  the 
evidence  is,  that  he  went  into  the  field  at  the  place  to  which  the  several 
Hritnesses  deposed. 

It  is  true,  that  there  is  in  this  case  evidence,  that  shortly  after  the 
passing  of  the  act  of  parliament  a  fence  was  made,  or  pales  were  erected « 
and  that  sometimes  spikes  were  put  up,  and  at  other  times  nails.    One 
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nan  easily  conceive,  that  Mr.  Adeane,  who  lived  close  to  Mr.  Mortlock, 
would  acquiesce  in  any  thing  being  put  up  which  would  keep  the  public 
away,  so  long  as  his  servants,  when  they  thought  necessary,  had  the  means 
of  getting  over ;  one  can  easily  suppose,  that  he  would  have  acquiesced 
in  \i  without  any  renunciation  of  his  own  right.  There  are  certainly 
some  parts  of  the  case  that  point  a  little,  or  that  turn  the  attention  a 
little,  to  the  circumstance  of  impediments  cast  in  the  way  of  the  servants 
of  Mr.  Adeane,  namely,  that  some  steps  were  put  up  at  one  time,  which 
afterwards  were  taken  down.  But  these  points  were  submitted  to  the 
jury ;  the  bulk  of  the  evidence  was  clearly  the  other  way ;  and  it  seems 
to  show  that  the  right  had  been  exercised  from  the  period  of  the  passing 
of  the  act,  with  very  slight  interruption.  And  therefore,  I  think,  both 
upon  the  interpretation  of  the  act  and  on  the  evidence  in  the  cause,  that 
the  first  point  which  has  been  submitted  on  the  part  of  the  defendant  falls 
to  the  ground. 

The  second  is,  whether  in  an  action  by  a  reversioner  against  a  stran- 
ger for  an  injury  done  to  his  reversion,  in  which  the  action  sounds  in 
damages,  the  person  who  is  a  tenant  is  a  competent  witness.  He  has 
got  a  bias  upon  his  mind,  because  he  may  very  well  suppose  that  the 
effect  of  this  action  may  ^ultimately  tend  to  prevent  the  nuisance  which 
the  landlord  complains  of.  But  that  seems,  to  my  mind,  to  be  nothing 
more  than  a  possibility  of  a  probable  advantage  ;  one  of  the  advantages 
which  the  law  has  laid  upon  the  degree  of  credit  to  be  given  to  the  writ- 
ness,  and  not  as  an  objection  to  be  made  to  his  competency.  I  think , 
therefore,  upon  the  whole,  the  rule  must  be  discharffed. 

VAUGHAfr,  J. — I  am  of  the  same  opinion.  It  is  clear  that  Mr.  Adeane 
had  the  right  in  question  when  the  act  passed,  and  that  it  was  continued 
and  confirmed  by  that  act :  both  the  plaintiflT  and  defendant  were  parties 
to  the  act,  and  the  right  could  not  be  reserved  in  terms  more  large  or 
explicit.  Then,  if  it  was  reserved,  has  it  been  extinguished  by  any  thing 
that  has  occurred  since  the  passing  of  the  act  ?  Has  the  plaintiff  exer- 
cised the  right  for  the  last  twenty  years  ?  The  evidence  is,  that  ever 
since  the  passing  of  the  act  he  has  used  it  times  out  of  number.  The 
efifect  of  that  evidence  was  entirely  a  question  for  the  jury. 

With  respect  to  the  witness,  ever  since  the  case  of  Dodington  v.  Hud-- 
son,  such  a  witness  has  been  esteemed  competent ;  his  position  is  not  like 
that  of  a  tenant  who  is  called  as  a  witness  for  his  landlord,  defendant  in 
an  action  of  ejectment,  for  if  the  verdict  be  against  the  landlord,  the 
tenant  is  immediately  turned  out :  here,  though  the  plaintiff  should  be 
deprived  of  the  way  in  question,  he  had  still  access  to  the  sluices  by 
another  way.  According  to  the  principle  established  in  Bent  v.  Bdker^ 
3  T.  R.  27,  the  witness  was  clearly  competent,  and  to  obviate  the  possi* 
bility  of  objection  his  name  was  indorsed  on  the  record. 

BosANQUET,  J. — The  first  question  arises  on  the  construction  of  this 
act  of  parliament,  the  eighteenth  section  of  which  provides  that  nothing 
contained  in  the  act  should  extend  or  be  construed  to  extend  to  deprive 
Mr.  Adeane,  his  heirs  or  assigns,  or  his  or  their  agents,  servants,  &c. 
with  or  without  horses,  carts,  and  carriages,  of  the  right  of  ingress, 
egress,  or  regress,  to  and  from  the  ancient  cut  or  watercourse,  and  every 
part  thereof. 

.  It  is  not  disputed  that  the  way  in  question  has  been  obstructed,  but  it 
is  contended  tnat  a  convenient  access  to  the  sluices  has  been  substituted 
by  the  defendant,  and  that  is  suflicient  under  the  statute.     If  the  act 
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Hrere  a  contract,  as  it  is  argued  for  the  defendant,  it  is  not  likely  it  would 
leave  the  plaintiff's  ri^ht  so  vague  as  to  give  rise  to  such  a  question.  At 
all  events,  the  word  deprive  must  mean  to  take  away  something  which 
the  plaintiff  had  before;  and  when  the  legislature  says,  the  plaintiff  shall 
not  be  deprived  of  the  right  of  ingress,  egress,  and  regress,  it  means 
ingress  in  the  line  before  used  by  the  plaintiff,  provided  he  continues  to 
use  it  for  the  same  purpose. 

The  admissibility  of  the  witness  was  established  by  Dodington  v.  Hud- 
son long  before  the  recent  act  passed,  under  which  the  name  of  an 
interested  witness  is  indorsed  on  tne  record  :  the  verdict  would  not  have 
been  evidence  for  or  against  him  then,  and  it  is  clear  it  cannot  be  now ; 
the  only  question  is,  whether  he  has  a  direct  interest  in  the  result  of  the 
suit :  but  a  witness  has  such  an  interest  only  when  he  derives  from  the 
verdict  a  benefit  which  can  be  enforced  by  him  as  the  result  of  the  judg- 
ment :  that  he  has  none  such  here  is  quite  plain ;  and,  therefore,  this  rule 
must  be  discharged. 

Erskine,  J. —  The  plaintiff's  right  to  approach  the  sluices  is  not  denied : 
the  question  is,  whetner  he  is  entitled  to  approach  them  by  the  spot  in 
dispute.  Now,  the  eighteenth  section  of  the  Inclosure  Act  seems  ex- 
pressly to  reserve  the  right  as  it  was  enjoyed  before,  and  there  is  nothing 
in  the  evidence  to  sliow  that  the  right  has  been  released  or  extinguished. 

On  the  question  of  the  admissibility  of  the  witness,  the  answer  has 
been  fully  given  by  the  learned  judges  who  have  preceded  me. 

Rule  discharged. 


MADISON  V.  BACON.— p.  246. 

lo  an  action  for  10001.  on  an  I.  O.  U^  the  master  faavinjf  refused,  on  taxation  of  coats  for  dcfen. 
dant,  to  allow  two  briefs,  or  the  expense  of  the  attendance  at  the  trial  in  London  of  the  attor* 
ney  who  had  conducted  the  cause  in  the  country,  on  the  ground  that  defendant  had  called 
no  witnesses,  the  Court  directed  a  reriew  of  the  taxation,  on  an  affidavit  showing  that  the 
circunaslanoes  of  the  case  justified  the  employment  of  two  counsel,  and  the  attendance  of  the 
attorney  from  tlie  country. 

This  was  an  action  to  recover  1000/.,  alleged  by  the  plaintiff  to  have 
lieen  lent  by  him  to  the  defendant  on  an  I.  O.  U.,  througn  the  agency  of 
one  Hale. 

A  verdict  having  been  found  for  the  defendant,  the  plaintiff  obtained  a 
rule  for  a  new  trial  on  payment  of  costs. 

In  taxing  the  defenaant's  costs,  the  master,  on  the  ground  that  the 
defendant  had  proposed  to  call  no  witnesses,  allowed  for  only  one  coun- 
sel,— notwithstanding  the  defendant  had  employed  two,— and  disallowed 
a  charge  for  consultations  and  for  the  attendance  in  London  of  the  defen- 
dant's attorney  from  the  country. 

Taifourdf  ^rjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation,  upon 
an  affidavit  which  alleged  that  the  cause  was  of  importance,  affecting 
the  character  and  credit  of  the  parties,  and  the  authority  of  Hale,  and 
involving  a  question  of  law ;  that  though  there  were  no  witnesses  on  the 
side  of  me  defendant,  his  brief  contain^  the  examinations  of  the  plaintiff 
and  Hale  under  a  fiat  of  bankruptcy,  which  examinations,  in  one  event  • 
it  would  have  been  necessary  to  give  in  evidence,  and  that  the  defen 
d«int's  success  depended  on  the  careful  cross-examination  of  the  plaintifl^'s 
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vritness ;  that  the  cause  of  action  arose  in  Bath,  and  that  the  presence 
of  the  country  attorney  was  essential  to  the  safe  conduct  of  the  defen- 
dant's case. 

H^ilde,  Serjt.,  and  Og/e,  who  showed  cause,  contended  that  the  matters 
sought  to  be  reviewed  were  entirely  for  the  discretion  of  the  master, 
with  the  exercise  of  which  the  court  would  not  interfere. 

Talfourd. — The  master  has  acted  on  a  wrong  principle  in  refusing  to 
allow  for  jtwo  counsel,  where  so  much  depended  on  the  cross-examina- 
tion of  the  plaintiff's  witness;  in  disallowing  consultations  upon  the  sub- 
ject of  offering  the  examinations  in  evidence  for  the  defendant,  and  in 
disallowing  the  expenses  of  the  country  attorney,  who,  as  the  most  cog- 
nisant of  ine  circumstances  of  the  case,  ought  to  be  present  to  conduct 
the  defence. 

The  Court  directed  that  the  master  should  reconsider  the  matter. 

Rule  absolute. 


WOOD  V.  FARR.— p.  247. 

Id  debt  for  150/.     Defendant  having  pleaded  to  the  whole  action  that  he  had  paid  plaintiff  501^ 
piaintiflf  signed  judgment  by  nil  dicit  for  100^    Held,  irregular. 

Debt  for  a  demand  of  150/. 

First  count,  50/.  for  eoods  sold ; 

Second,  50/.  for  work  and  labour; 

Third,  60/.  on  an  account  stated. 

Plea,  that  the  plaintiff  ought  not  to  have  or  maintain  his  action,  because 
the  defendant  had  paid  him,  and  the  plaintiff  had  accepted  and  received 
divers  sums  of  money  amounting  to  50/. 

In  his  replication  the  plaintiff  traversed  the  payment  and  receipt  of  the 
50/.,  and  entered  up  judgment  by  nil  dicit  for  100/.,  with  a  slay  of  execu- 
tion till  the  trial  of  ttie  issue  as  to  the  50/. 

Chandless  obtained  a  rule  nisi  to  set  aside  this  judgment  as  ivrcgular. 
The  plea  was  ill,  professing  to  be  an  answer  to  the  whole,  and  containing 
an  answer  to  a  part  only  of  the  plaintifTs  demand ;  but  the  plaintiff  ought 
to  have  demurred,  and  not  to  have  signecl  judgment ;  rere  v.  GMs- 
borough,  1  New  Cases,  353,  (27  Eng.  Com.  Law  Rep.  418;)  and  the 
rather,  because  the  action,  as  appeared  by  an  affidavit  now  produced, 
ivas  brought  to  recover  only  29/.  4s.  6d.  That  was  the  demand  made 
by  the  plaintiff's  attorney. 

Wilde,  Serjt.,  who  showed  cause,  contended  that  the  defendant  had  no 
right  to  compel  the  plaintifT  to  demur  to  a  plea,  pleaded  ill  perhaps  for 
the  express  purpose  of  delay.  The  plaintiff  might,  at  his  election,  demur 
or  take  judgment  for  the  unanswered  part  of  his  claim.  The  defendant 
had  the  full  benefit  of  his  plea  when  the  plaintiff  took  judgment  only  for 
so  much  of  his  demand  as  the  plea  did  not  cover. 

[TiNDAL,  C.  J. — The  distinction  is  taken  in  Salkeld,  179,  "that  if  a 
plea  begin  with  an  answer  to  the  whole,  but  in  truth  the  matter  pleaded 
18  only  an  answer  to  part,  the  whole  plea  is  naught,  and  the  plaintiffmav 
'demur ;  but  if  a  plea  begin  only  as  an  answer  to  part,  ana  is  in  truth 
but  an  answer  to  part,  it  is  a  discontinuance,  and  the  plaintiff  must 
not  demur,  but  tate  his  judgment  for  that  as  by  nil  dicit."]    Thai 
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only  shows  that  the  plaintiflf  may  demur,  not  that  he  must ;  the  rule 
was  laid  down  for  the  benefit  of  the  plaintiff,  not  of  the  defendant.  The 
Court  will  give  judgment  according  to  the  legal  effect  of  the  plea,  not 
according  to  its  mere  formal  commencement. 

Ckandless. — If  the  plaintiff  can  sign  judgment  here,  he  can  do  so  in 
every  case  of  a  defective  plea.  According  to  the  new  rules,  every  plea 
which  is  not  confined  by  its  language  shall  be  taken  to  be  a  plea  to  the 
whole  action ;  and  a  plea  to  the  whole  action  which  covers  only  part  is 
clearly  bad ;  Earl  of  Manchester  v.  Vale,  1  Wms.  Saund.  28 ;  Putney 
V.  Sfcann,  2  Mees.  &  Wels.  72;  Worley  v.  Harrison,  5  Nev.  &  Man.  173. 

Tin  DAL,  C.  J. — I  am  unable  to  distinguish  this  case  from  the  rule  laid 
down  in  Salkeld,  179.  The  judgment  must  be  set  aside,  not  the  issue; 
but  as  the  pleading  seems  rather  to  invite  demurrer,  the-  costs  must  be 
costs  in  the  cause. 

Rule  absolute. 


RENNIE  V.  MILLS.— p.  249. 

Pbintiff  declared  in  a  special  count  for  the  breach  of  a  contract  to  accept  timber,  and  in  a  g'cne- 
ral  count  for  goods  sold  and  delivered :  an  arbitrator,  to  whom  the  cause  was  referred,  found 
that  defendant  was  liable  to  pay,  and  ordered  him  to  pay  to  plaintiff,  75/. ;  he  also  found  that 
certain  of  the  timbers  shipped  by  plaintiff  were  the  property  of  plaintiff,  and  at  his  disposul. 
The  master  having  taxed  (he  costs  on  all  the  issues  in  favour  of  plaintiff,  the  court  refused  to 
ordes  a  review  of  the  taxation. 

The  plaintiff  declared  in  a  special  count,  on  a  contract  alleged  to  have 
been  made  between  the  plaintiff  and  Peter  Scott  as  agent  for  the  defend- 
ant, for  12,000  Scotch  fir  sleepers  at  2«.  4d.  a  sleeper,  to  be  paid  in 
cash,  for  each  cargo  on  delivery ;  and  all  to  be  delivered  at  a  certain 
period  before  Ist  October,  1838.  Breaches,  Ist.  That  the  plaintiff  de- 
livered 31  larch  fir  sleepers,  and  195  Scotch  fir  sleepers,  which  the 
defendant  accepted  but  did  not  pay  for :  2d.  That  the  plaintiff  shipped 
169  larch  fir  sleepers,  and  208  Scotch  fir,  on  board  the  Hope,  and  car- 
ried them  to  London  for  the  defendant,  who  refused  to  accept  them : 
3d.  As  to  the  residue,  that  the  defendant  did  not  accept  them.  There 
was  also  a  common  count  for  goods  sold. 

The  defendant  paid  39Z.  7«.  lid.  into  Court  on  the  count  for  goods 
sold,  which  the  plaintiff  accepted  in  satisfaction  of  the  demand  in  that 
count :  the  defendant  then  pleaded,  as  to  all  the  demand  except  39^.  7^. 
lid.,  nan  assumpsit;  and  as  to  the  first  count,  that  Scott  was  not  the 
agent  of  the  defendant ;  that  the  plaintiff  did  not  deliver  nor  did  the 
defendant  accept  31  larch  fir  sleepers,  or  195  Scotch  fir ;  and  that  the 
plaintiff  did  not  offer  to  deliver  the  sleepers  at  the  period  agreed  on. 

The  cause  was  referred  to  a  merchant,  and  the  costs  of  the  cause 
were  to  abide  the  event  of  the  award. 

The  arbitrator  found  that  at  the  commencement  of  the  action  the  de- 
fendant was  liable  to  pay  the  plaintiff  75Z.,  and  directed  that  the  defend- 
ant should  now  pay  that  amount  to  the  plaintiff,  minus  the  392.  7«.  lid. 
paid  into  court ;  he  also  found  that  169  larch  fir  sleepers  and  208  Scotch 
fir,  shipped  on  board  the  Hope,  were  the  property  of  the  plaintiff,  and 
at  his  disposal.     Upon  this  award, 
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The  Master  having  taxed  the  entire  costs  on  all  the  issues,  in  favour 
of  the  plaintiff, 

Talfourd^  Serjt.,  obtained  a  rule  nm  for  a  review  of  the  taxation,  on 
the  ground  that  upom  the  award  it  did  not  appear  that  the  plaintiff  had 
recovered  anything  in  respect  of  the  special  count,  and  that  therefore 
the  costs  incidental  to  that  count  ought  not  to  have  been  allowed. 

Wilde,  Serjt.,  and  Channelly  who  opposed  the  rule, — with  an  affidavit 
that  a  witness  was  examined  as  to  the  matters  in  the  first  count,  ajitl 
that,  with  the  exception  of  the  sum  paid  into  Court,  the  whole  of  t!;c 
plaintiff's  demand  was  in  respect  of  that  count, — contended  that  the 
costs  of  the  cause,  which  in  the  language  of  the  submission  were  to  abide 
the  event  of  the  award,  meant  the  costs  of  the  entire  cause ;  further, 
that  upon  the  face  of  the  award  it  was  at  the  utmost  only  doubtful 
whether  or  not  the  arbitrator  had  taken  the  first  count  into  considera- 
tion ;  it  could  not  be  assumed  that  he  had  not  done  so ;  but  the  defend- 
ant who  sought  to  impeach  the  Master's  judgment,  ought  to  show 
affirmatively  that  it  was  wrong. 

Talfourd  and  Hayward,  in  support  of  the  rule. — On  the  face  of  it, 
the  arbitrator's  finding  is  a  finding  on  the  money  count  only :  it  is  con- 
sistent with  that  finding  that  he  should  not  have  decided  on  the  special 
count ;  and  if  so  it  cannot  be  said  affirmatively  that  he  has.  Hunt  v. 
Hunt,  5  Dowl.  442,  shows  that  if  an  arbitrator  do  not  award  specifically 
on  each  issue,  at  least  it  ought  to  be  clear,  from  the  general  language  of 
the  award,  that  he  had  done  so,  to  entitle  a  party  to  claim  costs  on  all 
the  issues.  In  Norris  v.  Darnell,  10  Bingh.  507,  (25  E.  C.  L.  R.,) 
where  the  costs  of  the  action  and  of  the  award  were  to  abide  the  event 
of  the  award,  and  the  arbitrators  found  that  the  plaintiff  had  a  good 
cause  of  action  on  five  out  of  eight  counts ;  that  the  defendant  should 
pay  5^.  damages ;  and  that  no  further  proceedings  should  be  had  in  the 
action ;  it  was  held,  that  there  was  no  award  as  to  three  counts ;  no 
event  to  authorize  the  taxation  of  costs  on  those  counts ;  and  conse^ 
quently  that  no  part  of  the  award  could  stand. 

Then,  the  affidavit  produced  here,  on  the  part  of  the  plaintiff,  ought 
not  to  be  received.  In  Genaham  v.  Germain,  11  B.  Moore,  1,  (22  E. 
G.  L.  R.,)  where  an  arbitrator  had  awarded  to  an  apothecary  in  London 
charges  for  attendances,  the  Court  refused  to  receive  statements  by 
affidavits  for  the  purpose  of  showing  what  particular  charges  had  been 
allowed. 

TiNDAL,  G.  J. — This  is  an  application,  not  to  set  aside  the  arbitra- 
tor's award,  but  to  review  the  Master's  taxation :  the  burthen  lies  on  the 
applicant  to  show  affirmatively  that  the  Master  is  wrong,  and  that  the 
arbitrator  did  not  go  into  the  special  count. 

Now,  looking  at  the  award  alone,  without  the  affidavit,  I  do  not  see 
clearly  that  the  arbitrator  did  not  go  into  the  matters  of  the  special 
count,  or  that  his  award  is  confined  to  the  second  count.  The  first 
breach  of  the  special  count  involves  almost  the  same  question  as  the 
count  for  goods  sold ;  and  how  are  we  to  say  that  the  752.  was  all 
awarded  in  respect  of  the  second  count  ?  I  see,  indeed,  one  part  of  the 
dkward  from  which  it  is  clear  that  the  arbitrator  must  have  looked  into 
the  special  count,  for  he  has  found  that  169  larch  and  208  Scotcli 
sleepers,  shipped  on  board  the  Hope,  were  the  property  of  the  plaintiff, 
and  at  his  disposal.  At  the  utmost  it  is  ambiguous  on  the  face  of  tho 
award;  but  as  there  has  been  no  application  to  set  the  award  aside,  why 
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should  the  parties  go  again  before  the  Master  while  the  ambiguity  still 
remains  ? 

Yaughan,  J. — I  think  it  sufficiently  appears  on  the  award  that  the 
arbitrator  has  adjudicated  on  the  special  count. 

BoSANQUBT,  J. — The  finding  of  the  arbitrator  is,  not  that  the  defend- 
ant is  indebted  to  the  plaintilT  in  75/.  for  goods  sold,  but  that  he  is  liable 
to  pay  75L  That  is  compatible  with  a  liability  on  the  special  count ; 
and  the  award  has  been  treated  as  a  valid  award,  no  motion  having  been 
made  to  set  it  aside.  Further  than  that,  it  is  found  that  169  larch  and 
208  Scotch  fir  sleepers,  shipped  on  board  the  Hope,  were  the  property 
of  the  plaintiff,  and  at  his  disposal.  At  all  events  I  cannot  see  that  the 
officer  is  wrong. 

£r8KINE,  J. — The  language  of  the  award  is  as  much  applicable  to 
the  special  as  to  the  general  count ;  and  there  is  nothing  to  show  that 
the  Master  has  done  wrong.  Rule  discharged. 


GARDEN  V.   The  GENERAL  CEMETERY  Company.— p.  253. 

By  an  act  of  piLrllamcnt  constitutinjf  a  joint-stock  company,  the  company  were  to  apply  the 
first  moneys  received  under  tlie  act  in  discharge  of  the  expenses  incurred  in  obtaining  the 
act :  Held,  that  plaintiflT,  though  a  member  of  Uio  company,  might  sue  them  for  hiu  time  and 
trouble,  and  money  expended  in  obtaining  the  act 

The  declaration  was  as  follows :  the  plaintiff  in  this  suit,  by  W.  P., 
his  attorney,  complains  of  the  General  Cemetery  Company,  who  have 
been  summoned  to  answer  the  said  plaintiff  by  virtue  of  a  writ  issued  on 
the  14lh  day  of  March,  in  the  year  of  our  Lord  1837,  out  of  the  court 
of  our  lord  the  king,  before  his  justices  at  Westminster,  in  an  action  of 
debt ;  and  he  demands  of  them  the  sum  of  601)0/.,  which  they  owe  to 
and  unjustly  detain  from  him  :  for  that  whereas,  before  the  making  and 
passing  of  a  certain  act  of  parliament,  made  and  passed  at  a  certain 
session  of  parliament  holden  at  Westminster  in  the  second  and  third  years 
of  the  reign  of  our  sovereign  lord  the  now  king,  entitled,  "  An  act  for  estab- 
lishing a  general  cemetery  for  the  interment  of  the  dead  in  the  neighbour- 
hood "of  the  metropolis,"  to  wit,  on  the  1st  day  of  July  in  the  year  of  our 
Lord  1832,  the  said  plaintiff  bestowed  his  work  and  labour,  of  great 
value*  to  wit,  of  the  value  of  5000/.,  and  paid,  laid  out,  and  expended, 
divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  1000/.,  in  and  about  the  applying  for,  obtaining,  ami 
passing,  the  said  act  of  parliament,  and  in  and  about  divers  other  mat- 
ters and  things  and  expenses  preparatory  and  relating  thereto;  and 
whereas  also,  after  the  making  and  passing  of  the  said  act  of  parliament, 
to  wit,  on  the  12th  day  of  July  in  the  year  of  our  Lord  1832,  and  on 
divers  other  days  and  times  between  the  said  last  mentioned  day  and  the 
commencement  of  this  suit,  the  said  General  Cemetery  Company,  under 
and  by  virtue  of  the  said  act  of  parliament,  and  of  the  powers  and  pro- 
visions therein  contained  in  that  behalf,  raised  and  received  divers  sums 
of  money,  amounting  in  the  whole  to  a  large  sum,  to  wit,  the  sum  oi 
20,000/.,  out  of  which  the  said  company  might  and  ought  to  have  paid 
and  satisfied  the  said  plaintiff  the  said  sums  of  money ;  and  tliereupon  it 
became  and  was  the  duty  of  the  said  General  Cemetery  Company,  out  of 
Ibe  said  sums  of  money  so  received  by  them  as  aforesaid,  to  pay  to  the 
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said  plaintiiT  the  said  several  sums  of  5000/.  and  1000/. ;  yet  the  said 
General  Cemetery  Company,  did  not,  in  the  first  place,  lay  out  and  apply, 
nor  have  since — although  often  requested — in  any  manner  whatsoever, 
laid  out  or  applied  the  said  sums  of  money  so  by  them  raised  and  received 
as  aforesaid,  or  any  part  thereof,  in  or  towards  paying  or  discharging 
the  said  sums  of  5000/.  and  1000/.  so  due  and  owing  to  the  said  plaintiii 
as  aforesaid :  whereby,  and  by  reason  of  the  non-payment  of  the  said 
several  moneys  respectively,  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  of  and  from  the  said  G^eneral  Cemetery  Company  the 
said  several  moneys  respectivelv,  amounting  to  the  saicl  sum  of  6*000/. 
above  demanded ;  yet  to  pay  the  same,  or  any  pan  thereof,  the  said 
General  Cemetery  Company  have  hitherto  wholly  refused,  and  still  refuse, 
to  the  damage  of  the  said  plaintiflf  of  10/.,  and  therefore  he  brings  his 
suit,  &c. 

Pleas ;  second, — that  the  plaintiff  bestowed  his  said  work  and  labour, 
and  paid,  laid  out,  and  expended,  the  said  moneys  in  and  about  the  apply- 
ing for,  obtaining,  and  passing  the. said  act  of  parliament  in  the  declara- 
tion mentioned,  and  in  and  about  the  said  other  matters  and  things  and 
expenses  preparatory  and  relating  thereto,  as  in  the  declaration  men- 
tioned, voluntarily  and  of  his  own  accord,  without  the  request  of  any 
person  whatsoever,  and  without  any  contract  or  agreement  expressed  or 
implied  with  any  person  whatsoever  for  the  payment  of  any  money  for 
the  said  work  and  labour,  or  the  repayment  of  the  said  moneys  so  paid, 
laid  out,  and  expended,  as  aforesaid,  or  any  part  of  them  ;  and  that,  tlie 
said  company  were  ready  to  verify,  &c. 

Third, — that  no  account  or  particulars  of  the  said  work  or  labour  so 
alleged  to  have  been  bestowed  by  the  plaintiff,  and  of  the  said  moneys  so 
alleged  to  have  been  paid,  laid  out,  and  expended,  as  in  the  declaration 
mentioned,  with  dates  and  other  necessary  particulars,  vouchers,  receipts, 
and  documents  relating  thereto,  was  macfe  and  delivered  to  the  said  com- 
pany, or  the  directors  thereof,  or  any  of  the  officers  of  the  said  company 
on  their  behalf,  at  any  time  before  the  commencement  of  this  suit,  in 
order  that  the  same  might  be  examined  by  the  said  company,  or  the 
directors  or  auditors  thereof,  or  other  the  officers  of  the  said  company 
on  their  behalf:  and  that,  the  said  company  were  ready  to  verify,  &c* 

Demurrer  and  Joinder. 

IV,  H.  WaJtsoriy  for  the  plaintiff. 

The  statute  2  &  3  W.  4,  c.  ex.  after  reciting  that  it  would  be  of 
great  public  advantage  if  a  general  cemetery,  on  an  extensive  scale,  were 
established  in  an  open  situation  adjacent  to  the  metropolis,  for  the  inter- 
ment of  the  dead,  under  certain  regulations  and  restrictions ;  and  that 
the  several  persons  thereinafter  named  (including  the  plaintiff)  were  will- 
ing, at  their  own  costs  and  charges  to  establish  such  cemetery ;  and  cou 
stituting  them  a  body  corporate  by  the  name  of  "The  General  Cemetery 
iyompany,"  enacts,  s.  20,  "  that  all  the  money  to  be  raised  by  the  saicl 
company  by  virtue  of  this  act  shall  be  laid  out  and  applied,  in  the  first 
place,  in  paying  and  discharging  all  costs  and  expenses  incurred  in 
applying  for,  obtaining,  and  passing  this  act,  and  all  other  expenses  pre- 
paratory or  relating  thereto,  and  the  remainder  of  such  monev  shall  be 
applied  in  and  towards  purchasing  lands,  tenements  and  hereditaments, 
and  making  and  maintaining  the  said  cemetery,  and  other  works  by  this 
act  authorised  to  be  made,  and  in  otherwise  carryinff  this  act  into  execu- 
tion."   The  pleas  admit  that  the  plaintiff  has  done  me  work  alleged  in 
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the  declaration,  and  it  is  no  answer  to  his  demand  to  say  that  he  was  a 
volunteer,  or  that  he  has  not  delivered  particulars  with  dates.  Sect.  20, 
provides  for  the  payment  of  all  expenses  incurred  in  obtaining  the  act ; 
no  distinction  is  made  between  volunteers  and  hired  agents,  nor  is  the 
delivery  of  a  particular  with  dates  made  a  condition  precedent.  TUson 
v.  fVajiJcick  Gas  Light  Company,  4  B.  &  C.  96 vi,  (10  Eng.  Com.  Law 
Rep.  482,)  is  a  direct  authority  that  debt  lies  in  such  a  case :  there,  an 
act  of  parliament  for  incorporating  a  gas  light  company  enacted,  that  all 
the  costs  of  obtaining  the  act  should  be  paid  and  discharged  out  of  the 
moneys  subscribed,  in  preference  to  all  other  payments;  and  it  was  held, 
that  the  attorneys  who  obtained  the  act  might  maintain  an  action  of  debt 
founded  upon  the  statute,  for  their  costs.  JSec  also  Vin.  Abr.  Debt,  (I) 
2.    Com.  Dig.  Action  on  Statute. 

Sir  fV.  W.  FoIIeU,  contra. 

This  action  is  not  maintainable  by  the  plaintiff,  who  is  himself,  as 
appears  by  the  recital  of  the  act,  a  member  of  the  company. 

The  twentieth  section  only  authorises  the  company  to  administer  their 
funds  in  a  legal  manner,  but  not  to  give  money  to  a  mere  volunteer.  It 
confers  no  right  on  the  plaintiff  that  he  had  not  before ;  and  before  the 
act  he  could  not  claim  payment  for  voluntary  services.  If  one  volunteer 
may  claim,  so  may  ten  thousand,  to  the  destruction  of  the  company's 
funds. 

But  the  declaration  is  ill.  It  does  not  allege  that  the  plaintiff's  services 
had  any  effect  in  procuring  the  act  of  parliament,  or  that  they  were  of 
any  value  to  the  defendants,  or  even  that  he  had  any  connexion  with  the 
company.  It  does  not  aver  that  the  defendants  had  sufficient  funds  to 
pay  all  demands,  or  even  to  pay  the  plaiiltiff.  If  they  had  sufficient 
funds,  then  the  action  is  misconceived :  it  ought  to  have  been  Case  for  a 
misapplication,  and  not  Debt.  The  twentieth  section  creates  no  debt  for 
the  plaintiff,  but  merely  gives  a  direction  to  the  commissioners.  The 
authority  of  TUson  v,  ^Varwick  Gas  Light  Company  is  questionable :  but 
at  all  events  the  case  is  distinguishable  from  the  present,  for  there  it  was 
alleged  that  the  plaintiff  was  retained  to  solicit,  and  did  solicit,  the  act 
of  parliament ;  and  the  court  must  have  proceeded  on  the  ground  that 
the  language  of  the  act  had  reference  to  the  solicitor's  bill. 

fV.  n  Watson  in  reply. — The  objections  now  taken  to  the  declaration 
are  only  open  to  the  defendants  on  special  demurrer :  TUson  v.  Warwick 
Gas  Light  Company.  But  the  declaration  does  aver  that  the  company 
had  funds  out  of  which  they  might  have  paid  the  plaintiff;  and  accord- 
ing to  Cane  v.  Chapman,  5  Adol.  &  Ell.  047,  (31  Eng.  Com.  Law  Rep. 
404,)  the  court  will  not  intend  that  there  are  other  charges.  If  the  funas 
were  exhausted,  the  defendants  might  have  pleaded  the  fact. 

Cur.  adv.  vuJt. 

Tlvdal,  C.  J. — The  whole  of  the  argument  in  this  case,  ahhough  it 
arose  upon  a  special  demurrer  to  the  second  and  third  pleas  of  the  defen- 
dants, has  turned"  upon  the  validity  of  the  declaration ;  for  as  to  the  two 
picas  which  are  demurred  to,  it  was  virtuallv  admitted  on  the  part  of 
the  defendants,  that  they  are  not  sufficient  in  law. 

The  defendants  have  therefore  insisted  upon  various  objections  against 
the  right  of  the  plaintiff  to  recover  in  this  form  of  action,  as  appearing 
upon  the  declaration ;  and  the  question  is,  whether  any  of  those  objec- 
tions are  available  in  law. 

The  first  objection  which  has  been  raised  is,  that  as  the  plaintiff  had 
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no  legal  claim  against  any  one  before  the  passing  of  the  acf  for  his  labour 
and  expenses,  the  same  having  been  bestowed  and  incurred  without  any 
recjuest  from  any  one,  and  therefore,  as  it  is  contended,  gratuitously,  so 
the  act  never  intended  to  give  him  a  claim  against  the  defendants  which 
he  had  not  before  against  some  individual.  But  looking  at  the  twentieth 
section  of  the  statute  under  which  the  defendants  were  incorporated,  we 
think  the  labour  and  expenses  described  in  the  declaration  are  precisely 
those  which  are  intended  by  the  twentieth  section  of  the  act,  to  be  paid 
and  discharged  out  of  the  first  moneys  which  shall  be  raised  by  the  com- 
pany by  virtue  of  such  act.  The  act  probably  contemplated  the  difficulty 
which  would  arise  from  many  of  the  expenses  being  necessarily  incurred, 
and  much  care  and  labour  necessarily  bestowed  before  the  company 
were  incorporated ;  and  consequently  at  a  time  when  there  could  be  no 
privity  of  contract  between  the  party  who  had  so  expended  his  money 
and  bestowed  his  labour,  and  the  company;  and  therefore  expressly 
directs  that  all  the  money  to  be  raised  by  the  company  by  virtue  of  the 
act  shall  be  laid  out  and  applied,  in  the  first  place,  in  paying  and  dis- 
charging all  costs  and  expenses  incurred  in  applying  for  and  obtaining 
and  passing  the  act,  and  all  other  expenses  preparatory  or  relating 
thereto.  It  seems  therefore  to  us,  that  the  very  object  of  the  clause  was 
to  give  a  remedy  to  the  plaintiff  where  he  had  none  before,  whether  or 
not  by  an  action  of  debt,  or  by  an  action  on  the  case,  forms  a  separate 
and  distinct  ground  of  objection. 

It  was  next  objected,  that  it  does  not  appear  the  labour  and  expenses 
were  of  any  value  to  the  defendants.  To  which  it  seems  a  sufficient 
answer,  that  the  declaration  alleges  it  to  be  labour  and  expense  incurred 
in  procuring  the  very  act  of  parliament  under  and  by  which  the  defen- 
dants obtained  their  incorporation  ;  that  is,  it  was  labour  bestowed  and 
expense  incurred  by  the  plaintiff,  which  the  individuals  who  afterwards 
became  the  company  have  adopted :  and  as  to  the  amount  in  value  of 
such  labour  and  expenditure,  tlie  jury  would  ha\^3  to  fix  that  by  their 
verdict. 

It  was  next  objected  on  the  part  of  the  defendants  that  the  declaration 
does  not  state  that  the  defendants  had  any  money  in  their  hands  at  the 
lime  the  plaintiff  demanded  his  debt,  or  at  all  events,  that  they  had  su'H- 
cient  in  their  hands  to  satisfy  the  demand  of  the  plaintiff.  And  if  this 
objection  had  been  made  the  ground  of  a  si)ecial  demurrer  to  the  decla- 
ration, it  might  perhaps  have  been  held  that  the  allegation  is  insufficient 
for  that  purpose.  But  the  declaration  does  in  fact  allege,  that  the  co!ti- 
pany,  after  the  passing  of  the  act,  "  under  and  by  virtue  of  the  act  did 
receive  divers  sums  of  money,  out  of  which  Ihej/  miirht  and  ought  t<i 
have  paid  and  satisfied  the  plaintiff;"  and  we  think  this  amounts  in 
substance  to  an  averment  that  the  company  had  enough  to  satisfy  the 
plaintiff's  demand,  and  therefore  is  sufficient  upon  a  general  demurrer. 
And  if  in  fact  the  company  had  never  received  money  to  such  an  amount 
as  that  out  of  it  they  migki  have  paid  the  plaintiff's  demand,  tiie  defen- 
dants could  have  traversed  the  averment;  or,  if  they  had  receive<i 
sufficient,  but  had  expended  what  they  received  in  satisfying  oth<*i 
claimants  who  came  equally  with  the  plaintiff  within  the  description 
contained  iu  the  twentieth  section,  the  defendants  might  have  pleaded 
this  special  matter  as  an  answer  to  the  action. 

The  last,  and  which  appears  the  more  important  objection  to  tJie 
declaration  was,  that  the  action  was  misconceived :  for  that  if  any  action 
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is  maintainable,  it  ought  to  have  been  an  action  on  the  case  for  the  mis- 
application of  the  funds  raised  by  the  statute,  but  not  an  action  of  debt. 
That  the  plaintiff  might  have  maintained  an  action  on  the  case,  for  the 
breach  of  duty  on  the  part  of  the  defendants  in  their  application  of  the 
funds,  may  perhaps  be  true ;  but  we  think  at  all  events  the  plaintiff  had 
his  election  under  the  circumstances  to  bring  case  or  debt.  The  present 
declaration  does  not  appear  to  us  to  be  distinguishable  in  substance  from 
that  in  Tilson  v.  Wandch  Gas  Light  Company,  4  B.  &  C.  962,  (10  Eng. 
Com.  Law  Rep.  482.)  Tfiere  the  declaration  states  the  work  and  labour 
to  have  been  done  by  the  plaintifl}  "on  the  behalf  of  certain  persons  pro- 
jectors of  a  certain  undertaking  for  lighting  the  town  of  Warwick  with 
gas ;"  but  who  those  projectors  were,  is  left  quite  uncertain ;  no  privity 
whatever  is  shown  between  those  projectors  and  the  defendants  to  the 
action.  In  this  <,ase  the  declaration  alleges  the  work  and  labour  to  have 
been  bestowed  by  the  plaintiff  before  the  passing  of  the  act,  without 
stating  any  body  on  whose  behalf  or  request  it  was  done :  whether, 
however,  it  was  performed  without  a  request  or  at  the  request  of  a 
stranger  seems  immaterial.  And  in  both  the  cases  the  declaration  then 
proceeds  to  bring  the  plaintiff  within  the  provision  of  each  respective 
statute,  directing  the  payment  of  his  demand  to  be  made  out  of  tne  first 
moneys  to  be  raised  under  each  act.  In  the  case  referred  to,  it  was 
said  by  Holuoyd,  J.,  that  the  facts  stated  in  the  first  count  were  suffi- 
cient to  show  that  the  defendants  were  under  a  legal  obligation  to  pay 
the  money  to  the  plaintiff."  And  further  he  adds  Shat  "  the  act  of  par- 
liament directed  that  the  costs  of  obtaining  the  bill  shall  be  paid  out  of 
the  first  moneys  subscribed  under  the  act.  When  the  money  so  sub- 
scribed came  to  the  possession  of  the  company,  they  became  by  law 
liable  to  pay  those  costs ;  and  the  amount  of  them  was  money  which  the 
defendants  owed  to  and  unjustly  detained  from  the  plaintiff."  We  concur 
in  this  reasoning,  and  think  it  gives  the  answer  to  the  last  objection. 
Upon  tlie  whole,  we  think  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  plaintiff. 


G    GIBSON  and  Others,  Assignees  of  J.  MALLANDAINE,  a  Bank- 
rupt,  V.  The  EAST  INDIA  Company.— p.  262. 

Tlie  retiring  pension  of  a  military  officer  of  the  East  India  Company,  does  not,  upon  his 
bankruptcy,  pass  to  his  assignees. 

The  following  case  was  submitted  for  the  opinion  of  this  Court : — 
The  plaintiffs  were  assignees  of  the  estate  and  effects  of  John  Mallan- 
daine,  a  bankrupt,  and  this  action  was  brought  to  recover  the  sum  of 
182/.  10^.,  being  the  half-yearly  payment  claimed  to  be  due  at  Christ- 
mas, 1836,  of  a  pension  payable  to  the  bankrupt  by  the  East  India 
Company,  in  consequence  of  his  having  served  in  India,  as  a  military 
officer,  the  required  period  to  entitle  him  to  a  pension  equal  to  his  pay 
as  a  lieutenant-colonel. 

The  declaration  stated  that,  in  consideration  of  certain  services  ren- 
dered to  the  defendants  by  J.  Mallandaine,  the  defendants  promised  to 
pay  him  a  yearly  sum  of  365Z.,  by  two  half-yearly  payments ;  and  the 
breach  was,  that  they  had  refused  to  pay  the  plaintiffs,  his  assignees,  a 
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half-yearly  payraent,  which  became  due  after  his  bankruptcy.  The  de- 
fendants pleaoed  that  they  did  not  promise  as  alleged. 

By  one  of  their  regular  instructions,  called  military  letters,  addressed 
by  the  Court  of  Directors  of  the  East  India  Company  to  their  oflScerg 
and  servants  at  Madras,  in  the  year  1796,  it  was  ordered  and  declared, 
that  every  oflBcer,  after  twenty-five  years*  service  in  India — three  years 
for  one  furlough  being  included — should  be  allowed  to  retire  with  the 
pay  of  the  rank  to  which  he  might  have  attained. 

That  instruction,  or  letter,  was  published  by  the  directors  as  one  of 
the  regulations  of  the  East  India  Company's  service  many  years  before 
the  bankrupt  entered  their  army,  and  has  continued  in  force,  and  been 
acted  upon,  ever  since. 

The  bankrupt;  entered  the  service  of  the  East  India  Company  in  the 
year  1808 ;  in  1829  the  bankrupt  had  attained  the  rank  of  Lieutenant- 
Colonel  in  the  Madras  army,  under  an  appointment,  not  under  seal, 
from  the  Governor  and  Commander  in  Chief  of  the  Fort  and  Garrison 
of  Fort  St.  George  and  the  Fort  of  Madras^  and  the  rest  of  the  council 
thereof;  and  previously  to  1834  performed  the  requisite  service  to  enti- 
tle him  to  his  retirement  and  pension  within  the  meaning  of  the  said 
instruction :  accordingly,  he  did  retire  in  November,  1834 ;  and  on  the 
24th  of  November,  1834,  according  to  the  usual  course,  the  Court  of 
Directors,  on  his  application,  resolved,  that  Lieutenant-Colonel  John 
Mallandaine,  of  the  Madras  establishment,  be  permitted  to  retire  from 
the  service  on  the  full  pay  of  Lieutenant-Colonel,  namely,  IL  a  day, 
the  same  to  commence  from  the  date  of  such  application. 

The  pension  was  paid  to  J.  Mallandaine  by  half-yearly  payments, 
until  his  bankruptcy,  which  took  place  on  the  29th  of  October,  1836. 

The  said  sum  of  1822.  10^.  was  paid  by  the  defendants  to  J.  Mallan- 
daine after  he  became  a  bankrupt,  and  after  the  defendants  had  notice 
of  his  bankruptcy. 

It  was  agreed  that  the  Court -should  draw  such  inferences  from  the 
above  facts  as  might  appear  reasonably  to  result  from  them :  and  if,  in 
the  opinion  of  the  Court,  the  plaintiffs  were  entitled  to  recover,  the 
judgment  was  to  be  entered  for  them,  by  confession,  for  182Z.  10«. ;  but 
if  the  court  should  be  of  a  contrary  opinion,  then  judgment  of  nonsuit 
was  to  be  entered. 

The  case  was  argued  in  Michaelmas  term  by 

Wildey  Serjt.,  for  the  plaintiffs. — The  bankrupt  having  entered  the 
service  of  the  East  India  Company,  upon  a  contract  which  entitled  him 
to  a  pension  after  twenty-five  years'  service,  and  having  served  his  time, 
*the  pension  became  a  legal  right  vested  in  him,  and  as  such,  passed  to 
his  assignees.  The  consideration  having  been  executed,  the  bankrupt 
might  have  sued  the  company  on  their  contract ;  and  the  right  of  action 
also,  passed  to  his  assignees.  A  contract  entered  into  by  resolution  of 
the  company,  if  confirmed  by  the  Board  of  Control,  is  impliedly  sanc- 
tioned by  33  G.  3,  c.  52 ;  for,  by  sect.  125,  no  resolution  of  the  company 
shall  be  available  in  law  for  new  pensions  beyond  200/.  per  annum,  un- 
less approved  and  confirmed  by  the  Board  of  Control. 

There  is  no  analogy  between  the  pension  in  question,  and  the  half- 
pay  of  officers  in  the  army,  for  such  half-pay  is  in  the  nature  of  a 
retainer  for  future  services,  and  the  receiver  of  it  is  always  liable  to  be 
called  on  again ;  whereas  here  the  party  has  ceased  to  be  a  soldier,  and 
the  company  has  no  further  claim  on  him :  and  though  formerly  it  ww 
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requisite  that  contracts  entered  into  by  corporations  should,  with  some 
few  exception^,  be  by  deed,  yet,  in  modern  times,  that  law  has  been 

freatly  altered.  In  Tlte  Mayor  of  Stafford  v.  TiU,  4  Bingh.  76,  (13 
;.  C.  L.  R.,)  and  The  Mayor  of  Oaermarthen  v.  Letvis^  6  Carr.  &  P. 
608,  (25  £.  G.  L.  R.,)  it  was  held  that  a  corporation  might  sue  in 
assumpsit  for  use  and  occupation:  and  though,  in  The  East  London 
Waterworks  v.  Bayley,  4  Bingh.  283,  (13  E.  C.  L.  R.,)  it  was  held  that 
assumpsit  would  not  lie  for  a  corporation  upon  an  executory  contract, 
because  it  was  thought  there  was  no  mutuality  of  remedy,  yet  in  Sever- 
ley  V.  Lincoln  Gas  Company,  6  Adol.  &  Ell.  829,  (33  E.  G.  L.  R.,)  it 
was  decided  that  a  corporation  might  be  sued  in  assumpsit,  as  well  as 
sue,  where  the  contract  has  been  executed;  and  in  Church  y.'The  Im- 
perial Gas  Light  Company,  6  Adol.  &  Ell.  846,  (33  E.  G.  L.  R.,)  that 
it  makes  no  difference  as  to  the  right  of  a  corporation  to  3ue  on  a  con- 
tract entered  into  by  them  without  seal,  whether  the  contract  be  exe* 
cuted  or  executory;  and  Lord  Denman,  G.  J.,  said,  '^The  general  rule 
of  law  is,  that  a  corporation  contracts  under  its  common  seal :  as  a 
general  rule,  it  is  only  in  that  way  that  a  corporation  can  express  its 
will  or  do  any  act.  That  general  rule,  however,  has,  from  the  earliest 
traceable  periods,  been  subject  to  exceptions,  the  decisions  as  to  which 
furnish  the  principle  on  which  they  have  been  established,  and  are 
instances  illustrating  its  application,  but  are  not  to  be  taken  as  so  pre* 
scribing  in  terms  the  exact  limit  that  a  merely  circumstantial  difference 
is  to  exclude  from  the  exception.  This  principle  appears  to  be  conve- 
nience amounting  almost  to  necessity.  Wherever  to  hold  the  rule  appli- 
cable would  occasion  very  great  inconvenience,  or  tend  to  defeat  the 
very  object  for  which  the  corporation  was  created,  the  exception  has 
prevailed:  hence  the  retainer  by  parol  of  an  inferior  servant,  the  doing 
of  acts  very  frequently  recurring,  or  too  insignificant  to  be  worth  the 
trouble  of  affixing  the  common  seal,  are  established  exceptions ;  on  the 
same  principle  stands  the  power  of  accepting  bills  of  exchange,  and 
issuing  promissory  notes,  by  companies  incorporated  for  the  purposes 
of  trade,  with  the  rights  and  liabilities  consequent  thereon."  Here,  the 
bankrupt's  contract  with  the  company  was  not  such  as  could  only  be 
entered  into  by  deed :  it  was  not  for  an  annuity,  which  must  be  by  deed, 
and  can  be  recovered  only  by  writ  of  annuity:  it  differs  in  nothing 
from  a  contract  for  wages,  upon  which  the  employer  may  be  sued  at 
every  period  when  the  wages  are  payable.  In  Moore  v.  Lewis,  1  Ventr. 
27,  Sid.  413,  it  was  held  that  an  annual  payment  may  be  contracted 
for  by  parol :  in  Binnington  v.  Wallis,  4  B.  &  Aid.  650,  (6  E.  G.  L. 
R.,)  the  consideration  of  the  promise  on  which  the  plaintiff  sued  was 
an  annuity  granted  by  parol,  and  no  objection  was  taken  on  that  ground. 
In  Gibson  v.  Dickie,  3  M.  &  S.  463,  (  30  E.  G.  L.  R.,^  an  agreement 
by  the  defendant  to  allow  the  plaintiff,  with  whom  he  conabited,  in  case 
th^y  should  separate,  an  annuity  for  her  life,  provided  she  continued 
single,  was  held  valid.  The  bankrupt,  therefore,  might  have  sued  the 
company  on  this  contract,  and  if  the  legislature  had  intended  that  his 
pension  should  be  inalienable,  that  intention  would  have  been  expressed 
in  33  6.  3,  c.  52 :  for  Chelsea  pensions  are  expressly  made  inalienable 
by  7  G.  4,  c.  16,  s.  26 ;  Greenwich  pensions,  by  10  G.  4,  c.  26,  s.  3 ; 
excise  pensions,  by  7  &  8  G.  4,  c.  53,  s.  121,  54  G.  3,  c.  151 ;  and 
Lalf.pay,  by  7  G.  4,  c.  57,  s.  29. 
Spankity  Serjt,  for  the  defendants.  _  , 
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The  allowance  made  by  the  East  India  Company  to  retiring  officers 
18  in  the  nature  of  the  half-pay  given  to  officers  retiring  from  the  service 
of  her  Majesty.  It  was  always  intended,  and  always  has  been  consi- 
dered in  the  nature  of  a  personal  gratuity,  and  has  never  been  granted 
by  deed,  or  in  any  form  indicating  that  the  defendants  meant  to  become 
absolutely  and  irrevocably  liable  to  the  payment  of  such  allowance : 
the  circumstance  of  the  allowance  never  having  been  granted  by  deed, 
shows  that  it  was  never  treated,  on  either  side,  as  part  of  the  contract 
between  the  parties.  And  the  grant  is  not  for  the  benefit  of  the  indi- 
vidualy  but  to  insure  the  general  respectability  of  the  service  by  enabling 
an  officer  of  rank  to  support  his  station  in  society.  All  the  circum- 
stances must  be  taken  into  consideration.  The  allowance  in  question 
is  no  part  of  the  original  engagement ;  when  the  officer  retires,  he  makes 
his  request ;.  the  company  take  it  into  consideration ;  and  the  resolution 
follows  :  the  directors  of  the  company  are  only  the  executive  body,  and 
many  of  their  grants  are  subject  to  the  revision  of  the  court  of  proprie- 
tors. But  if  this  were  in  any  sense  a  contract,  it  was  a  contract  for  an 
annuity  which  can  only  be  granted  by  deed ;  Co.  Lit.  142,  In  re  Locke^ 
2  Dow.  &  Ry.  603,  (16  E.  C.  L.  R. ;)  at  all  events,  when  granted  by  a 
corporation.  It  is  true  that,  in  certain  excepted  cases,  such  as  those 
which  have  been  referred  to,  a  corporation  may  contract  without  deed, 
and  sue  or  be  sued  in  assumpsit ;  as,  in  order  to  carry  on  the  business 
for  which  they  have  been  created,  or  to  appoint  inferior  officers,  such 
as  a  cook,  or  the  like ;  Bac.  Abr.  Corporation,  p.  266.  But  they  can- 
not grant  an  annuity  by  parol — Moore  v.  Lewis  was  not  the  case  of  a 
corporation — or  make  a  parol  demise :  Rex  v.  Chipping  Norton^  5  East, 
238.  The  83  Gr.  3,  c.  62,  does  not  make  a  grant  without  deed  binding, 
but  superadds  the  necessity  of  confirmation  by  the  Board  of  Control. 
The  53  G.  3,  c.  155,  s.  88,  has  the  same  operation  with  respect  to  gra- 
tuities. 

Therefore  the  company,  though  liable  in  foro  conBcientue,  are  not 
liable  in  a  court  of  law.  And  it  is  contrary  to  public  policy  that  such  a 
grant  should  be  assignable.  Half-pay  is  not  assignable ;  Flarty  v. 
Odlumy  8  T.  R.  681,  LidderdaU  v.  Duke  of  Montrose,  4  T.  R.  248, 
Stone  V.  Lidderdale,  2  Anstr.  543 ;  nor  any  grant  for  public  services ; 
Davis  V.  Duke  of  Marlborough,  1  Swanst.  74 ;  nor  an  annuity  pro 
consilio  impendendo,  unless  the  word  assigns  be  found  in  the  grant ; 
Maund's  Case,  7  Rep.  112.  The  mention  of  half-pay  in  the  Insolvent 
Debtor's  Act,  and  of  pensions  in  the  other  acts  which  have  been  referred 
to,  is  only  in  the  way  of  more  abundant  caution.  There  is  no  such 
clause  in  the  Bankrupt  Act. 

Wilde  in  reply. — With  respect  to  the  form  of  this  grant,  it  is  clear, 
from  the  case  in  Plowden,  131,  down  to  Binnington  v.  Wattis,  that  a 
contract  to  make  an  annual  payment  may  be  valid  without  deed ;  JSz 
parte  Loeke  only  decides  that  an  agreement  to  sell  an  annuity  cannot  be 
enforced  at  law  as  an  annuity,  even  if  enrolled ; — and  as  to  the  sub- 
stance,— the  resolution  of  the  directors  is  a  binding  contract ;  the  com- 
pany having  acted  on  it,  and  no  court  of  proprietors  having  signified  any 
dissent.  The  stat.  33  G.  8.  c.  52,  is  a  legislative  declaration  that  the 
funds  of  the  company  are  charged  by  such  resolution. 

Nor,  according  to  the  modern  authorities,  is  this  a  case  in  which  a 
corporation  can  only  contract  by  an  instrument  under  seal.  The  terri- 
torial defence  of  India  is  one  of  the  purposes  for  which  the  company 
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exists ;  and,  according  to  Beverley  v.  Lincoln  Gas  Company^  such  pur- 
poses may  be  effected  without  affixing  the  company's  seal  to  every  cl- 
gagement.  If  engagements  for  soldiers*  wages  cannot  be  entered  into 
without  deed,  neither  can  engagements  for  the  salary  of  any  clerk,  por- 
ter, oi;  captain  of  the  company *s  sliips. 

It  is  true  that  payments  for  continuing  duties  and  continuing  services, 
are  not  assignable ;  but  debts  for  past  services  may  be  assigned ;  Black- 
ford V.  Prestonj  8  T.  R.  89 ;  and  there  can  be  nothing  in  such  an  assign- 
ment contrary  to  public  policy;  the  power  of  assignment  gives  the 
grantee  a  credit  which  he  would  not  possess  if  the  grant  were  inaliena- 
ble. The  legislature  has  dealt  with  pensions  from  the  East  India  Com- 
pany as  late  as  1  &  2  Vict.  c.  110.  If  it  had  been  thought  expedient  to 
render  them  inalienable,  it  would  have  been  easy  so  to  have  provided  in 
that  statute.  Cur.  adv.  vult. 

TiNDAL,  C.  J. — The  question  before  us  will  depend,  as  was  admitted 
in  the  course  of  the  argument,  on  the  single  point,  whether  the  bankrupt 
himself,  in  case  no 'bankruptcy  had  intervened,  could  have  maintained 
an  action  against  the  East  India  Company  for  the  arrears  of  his  pension : 
for  it  is  obvious,  that  the  assignees  cannot  have,  any  right  of  action  in 
this  case,  independently  of  that  which  they  derive  from  or  through  the 
bankrupt  himself. 

The  general  rule  of  law  is  not  denied  on  the  part  of  the  plaintiffs  tc 
be,  that  no  action  founded  on  contract  can  be  maintained  against  a  cor- 
poration aggregate,  unless  where  such  contract  is  under  the  seal  of  the 
corporation.  Such  indeed  is  the  language  of  all  the  authorities,  begin- 
ning with  those  collected  from  the  Year-books  in  Bro.  Abr.  tit.  Corpo- 
rations and  Capacities^  down  to  the  latest  of  the  present  day :  the 
ground  of  that  rule,  as  it  is  to  be  extracted  from  such  authorities,  being, 
that  as  a  corporation  is  a  body  politic  and  invisible,  it  can  only  act  and 
speak  by  its  common  seal ;  or,  as  it  is  said  arguendo^  in  Rex  v.  Bigg^  8 
P.  Wms.  423,  ^'  the  common  seal  is  the  hand  and  mouth  of  the  corpora- 
tion." 

But  on  this  general  rule,  both  in  ancient,  and  still  more  frequently 
and  largely  in  modern  times,  have  exceptions  been  grafted ;  so  that  it  is 
now  undoubted  law,  that  in  very  many  cases,  actions  are  maintainable  in 
our  courts  upon  contracts  entered  into,  by  qr  on  behalf  of  corporations 
aggregate,  though  such  contracts  are  not  under  seal.  It  is  only  neces- 
sary to  allude  to  one  class  of  these  exceptions,  determined  in  very  early 
times,  which  relate  to  contracts,  either  expressly  entered  into  by  cor- 
porate bodies,  or  which  result  from  acts  done  by  them  in  matters  of 
slight  importance,  of  frequent  recurrence,  and  of  necessity  for  the  exist- 
ence and  carrying  on  of  the  corporation  itself ;  such  as  the  employment 
of  a  butler  or  cook,  or  the  appointment  of  a  bailiff  for  distraining  beasts 
damage  feasant,  and  the  like ;  because  the  case  now  before  us  cannot, 
upon  any  ground  of  analogy,  be  held  to  fall  within  this  class :  but  our 
attention  must  be  more  particularly  directed  to  that  large  class  of  ex- 
cepted cases  which  has  grown  up  principally  in  modern  times,  where  the 
contract  which  has  been  entered  into  is  one  of  which  the  allowance  is 
necessary  for,  or  incidental  to,  the  carrying  into  effect  the  very  purposes 
and  objects  for  which  the  corporation  itself  was  originally  created. 

It  is  upon  the  principle  and  reason  on  which  this  class  of  exceptions 
is  grounded,  that  the  course  of  argument  on  the  part  of  the  plaintiffs 
has  proceeded;  and  whether  the  contract  now  under  consideratipn  JieiIIs^ 
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within  this  exception,  or  remains  under  the  contrgl  of  the  general  rule 
of  law,  is  the  question  before  us. 

Now,  allowing  to  this  class  of  exceptions  the  widest  range  to  which  it 
has  ever  been  carried,  and  taking  it  to  have  been  correctly  laid  down  in 
the  late  case  of  Beverley  v.  Lincoln  Gas  and  Coke  Company^  6  Adol.  & 
£11.  829,  (33  E.  G.  L.  R.,)  it  is  this ;  that  when  a  company  is  instituted 
for  the  purposes  of  trade,  such  company  may,  in  matters  of  frequent 
requirement  and  of  small  amount,  make  a  valid  contract  relating  to*tho 
trade  which  they  carry  on,  without  aflSxing  the  common  seal,  although 
such  corporation  be  a  corporation  aggregate,  without  a  head.  As  in  the 
case  last  cited,  a  company  created  by  act  of  parliament  for  the  supply  of 
gas  may  contract  for  gas  meters  for  the  purposes  of  their  trade,  without 
seal ;  and  upon  such  contract  may  be  held  liable  in  an  action  of  assump- 
sit for  goods  sold  and  delivered.  And  again,  a  company  so  instituted 
may  be  liable  upon  a  similar  contract  not  under  seal,  although  the  con- 
tract be  not  executed,  but  executory  only  ;  as  was  determined  in  the  case 
of  Church  V.  Imperial  Gas  Light  Company,  6  Adol.*  &  Ell.  846,  (33  E. 
0.  L.  R. ;)  and  indeed  the  same  principle,  that  a  corporation  established 
for  the  purpose  of  carrying  on  trade  or  manufacture  may  differ  from 
other  corporate  bodies,  as  to  the  power  of  contracting  in  matters  relating 
to  the  purposes  for  which  the  company  was  formed,  seems  also  to  have 
been  the  opinion  of  Lord  Tenterdbn,  as  may  be  collected  from  his 
judgment  in  Dunstan  v.  Imperial  Gas  Light  Company,  3  Barn.  &  Adol. 
181,  (23  E.  C.  L.  R.)  It  becomes,  however,  unnecessary  to  refer  to 
other  cases  bearing  on  this  point,  as  they  are  all  brought  in  revision  by 
Mr.  Justice  Patteson,  in  giving  the  judgment  of  the  Court  of  Queen's 
Bench,  upon  the  case  to  which  reference  is  first  above  made. 

In  order  to  determine,  whether  the  instructions  and  resolution  of  the 
Court  of  Directors  of  the  East  India  Company  to  allow  full  pay  to  a 
retired  officer,  upon  which  the  present  action  is  founded,  form  a  contract 
which  falls  within  the  principle  of  the  exception  above  laid  down,  it  will 
be  necessary  to  refer  shortly  to  the  original  formation  of  the  East  India 
Company,  and  the  powers  with  which  it  has  been  at  different  periods 
invested  by  the  legislature,  and  then  to  consider  the  nature  and  object 
of  the  instructions,  and  that  resolution  founded  thereon. 

The  Stat.  9  &  10  W.  3,  c,  44,  and  the  charter  of  incorporation  granted 
by  the  King  under  the  powers  of  that  act,  form  the  foundation  of  the 
privileges  of  the  present  united  East  India  Company.  And  from  the  pro- 
visions made  by  that  statute  it  is  evident,  that  the  company  was  estab- 
lished, originally  and  in  the  first  instance,  for  the  purposes  of  trade  only  ; 
namely  of  exclusively  trafficking  and  using  the  trade  of  merchandise  to 
and  from  the  East  Indies,  and  in  all  places  between  the  Cape  of  Good 
Hope,  and  the  Straits  of  Magellan,  and  with  no  other  object  or  design. 
But,  without  adverting  to  various  enlargements  by  the  legislature  in 
subsequent  reigns,  of  the  term  for  which  the  charter  was  originally 
granted,  it  will  be  sufficient  for  the  present  purpose  to  observe,  that 
about  the  commencement  of  the  reign  of  George  III.,  a  question  arose 
between  the  government  and  the  East  India  Company,  as  to  the  claim 
set  up  by  the  latter,  to  the  possession  of  the  territorial  acquisitions  hi 
India,  which  had  been  made  by  them ;  a  claim  inconsistent  with  the 
general  principle  prevailing  in  the  law,  both  of  this  and  other  states, 
namely,  that  all  conquests  made  by  subjects  must  necessarily  belong  to 
the  Crown.    And  in  consequence  of  this  contention  an  agreement  waa 
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entered  into  between  the  company  and  the  public,  "  that  the  territorial 
acquisitions  and  revenues  lately  acquired  in  the  East  Indies,  should 
remain  in  possession  of  the  company,  and  their  successors  during  the 
term  therein  mentioned ;  an  agreement  which  was  carried  into  effect  by 
the  Stat.  7  G.  3,  c.  67,  The  term  therein  mentioned  was  afterwards 
enlarged^  and  the  possession  and  government  of  the  territorial  acquisi- 
tions continued  in  the  said  united  company  by  subsequent  acts  of  the 
legislature,  down  to  the  present  time ;  without  prejudice,  however,  as 
declared  by  the  preamble  to  the  statute  of  the  53  6.  3,  c.  155,  s.  61,  to 
the  undoubted  sovereignty  of  the  Crown  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  and  over  the  same,  or  to  any  claim  of  the 
said  united  company  to  any  rights,  franchises,  and  immunities." 

Upon  this  legislative  authority,  subject,  however,  to  such  control  of 
the  Crown  as  is  provided  by  several  statutes,  does  the  right  of  the  com- 
pany to  the  possession  and  government  of  the  territories  acquired  in  the 
East  Indies  depend ;  and  from  the  same  legislative  authority,  without 
referring  to  many  express  provisions  in  subsequent  statutes,  it  is  mani- 
fest that  the  East  India  Company  have  been  invested  with  powers  and 
privileges  of  a  twofold  nature,  perfectly  distinct  from  each  other ;  namely, 
powers  to  carry  on  trade  as  merchants,  and  (subject  only  to  the  prero- 
gative of  the  Crown  to  be  exercised  by  the  Board  of  Commissioners  for 
the  affairs  of  India)  power  to  acquire,  and  retain,  and  govern  territory, 
to  raise  and  maintain  armed  forces  by  sea  and  land,  and  to  make  peace 
or  war  with  the  native  powers  of  India. 

Now,  upon  the  first  view  of  the  resolution  to  allow  this  pension,  it  is 
obvious  that  it  could  have  no  connexion  whatever  with  the  condition  or 
powers  of  the  company,  as  a  trading  community;  and,  consequently, 
that  the  exception  which  has  been  established  as  to  contracts  entered 
into  by  corporations  instituted  for  the  purposes  of  trade,  in  matters  relat- 
ing to  trade,  of  daily  occurrence  and  slight  importance,  cannot,  upon 
any  reasonable  construction,  be  held  to  comprehend  it.  If  this  allowance 
of  a  retiring  pension  is  to  be  considered  as  a  contract  in  the  legal  sense 
of  that  word,  it  was  a  contract  made  by  the  company  in  its  political 
character  as  governors,  not  in  their  trading  character  as  merchants.  It 
related  to  the  territorial  and  political  branch,  as  distinguished  from  the 
commercial  branch  of  the  company's  affairs,  (see  53  G.  3,  c.  155,  s.  64 ;) 
and  all  payments  under  it  would  be  chargeable  upon  the  territorial 
revenues  only ;  (see  3  &  4  W.  4,  c.  85,  s.  9).  The  resolution,  however, 
is  a  general  regulation,  affecting  the  whole  of  the  army,  not  a  separate 
contract  with  any  individual  officer ;  and  although  it  may  differ,  in  some 
particulars,  from  a  grant  of  half-pay  by  the  Crown  to  the  officers  of  the 
army  or  navy,  upon  their  retirement  from  actual  service,  yet  it  bears  a 
much  stronger  analogy  to  it  in  the  mode  of  its  being  granted,  and  in  the 
consequences  attending  it,  than  to  any  contract.  Now  it  is  clear  that 
no  action  could  be  supported  against  any  one  to  recover  the  arrears  of 
balf-pay  granted  by  the  Crown,  at  least  unless  the  money  has  been  spe- 
cifically appropriated  by  the  government,  and  placed  in  the  hands  of 
the  paymaster  or  agent  to  the  account  of  the  particular  officer ;  and  there 
is  no  ground  upon  general  principle  to  hold  that  an  action  could  be  main- 
tained against  any  one,  unless  under  the  same  circumstances,  in  the 
present  case. 

It*  was,  indeed,  strongly  argued  at  the  Bar,  that  as  the  resolution 
under  which  the  retiring  pensions  are  paid  has  been  sanctioned  by  the 
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Commissioners  for  the  affairs  of  India,  it  has  by  such  approval  become 
obligatory  on  the  company,  and  in  the  nature  of  a  contract ;  but  we 
think  there  is  nc^  ground  for  giving  such  operation  to  the  act.  The  object 
of  the  statute  (33  G.  3,  c.  53)  was  that  of  creating  a  board  of  com  mis- 
misioners  to  superintend,  direct,  and  control  the  acts,  operations,  and 
concerns  relating  to  the  civil  and  military  government  or  revenues  of  the 
company's  territories  and  acquisitions  in  the  East  Indies ;  to  make  the 
approval  of  the  board  essential  before  instructions  are  sent  out,  but  not 
to  give  additional  force  or  legal  obligation  to  the  resolution  itself  beyond 
that  which  it  originally  possessed. 

The  grant  in  question,  therefore,  appears  to  us  to  range  itself  under 
that  class  of  obligations  which  is  described  by  jurist?  as  imperfect  obliga- 
tions; obligations  which  want  the  ^^  vinculum  juris^**  although  binding 
in  moral  equity  and  conscience ;  to  be  a  grant  which  the  East  India  Com- 
pany, as  governors,  are  bound  in  foro  conscienfice  to  make  good,  but  of 
which  the  performance  is  to  be  sought  for  by  petition,  memorial,  or 
remonstrance,  not  by  action  in  a  court  of  law. 

Many  grounds  of  inexpediency  in  allowing  a  claim  of  the  present 
description  to  be  recoverable  in  a  court  of  law  readily  suggest  them- 
selves. If  the  retired  pension  which  is  given  for  former  services  can  be 
recovered  by  action,  why  should  not  the  pay  and  allowances  for  actual 
service  be  equally  so  during  their  continuance  ?  And  yet  how  frequently 
is  it  not  only  expedient,  but  absolutely  necessary,  that  military  pay 
should  be  suspended  and  kept  in  arrear  beyond  the  day  when  it  becomes 
due,  and  until  the  service,  in  respect  of  which  it  is  earned,  has  been 
entirely  completed?  Not  to  mention  the  expense  and  inconvenience 
which  must  arise  if  a  suit  might  be  instituted  by  each  individual  officer, 
and  the  prejudice  which  such  litigation  would  necessarily  occasion  to  the 
military  service.  But  if  the  allowance  of  this  pension  will  furnish  a 
ground  of  action  against  the  company,  no  legal  distinction  can  be 
assigned  why  the  grant  of  pay  during  actual  service,  which  is  authorized 
by  general  orders  founded  on  resolutions  of  the  directors,  confirmed  in 
the  same  manner  by  the  board  of  commissioners,  should  not  be  equally 
the  ground  of  an  action  at  law. 

It  is  enough,  however,  to  say,  that  though  the  company  undoubtedly 
might,  if  they  had  thought  proper,  have  made  a  grant  under  their  com- 
mon seal  for  the  payment  of  this  pension,  by  which  they  would  have 
rendered  themselves  liable  to  an  action  in  a  court  of  law,  yet  they  have 
not  so  done :  and  it  appears  to  us,  that  this  grant,  not  under  seal,  does 
not  fall  within  the  reason  or  principle  of  the  exception  which  has  been 
above  adverted  to ;  and,  consequently,  that  it  must  be  governed  by  the 
general  rule  of  law,  that  a  corporation  aggregate  cannot  be  sued  upon  a 
contract  not  being  under  their  common  seal. 

We  therefore  think  the  bankrupt  himself  could  not  have  had  a  right 
of  action  against  the  company ;  and  that,  consequently,  no  such  right 
has  passed  to  his  assignees,  and  therefore  we  give  judgment  of 

Nonsuit. 
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ABERNETHY  and  Another  t>.  PATON.— p.  276. 

Plaintiffs  signed  judgment  and  taxed  costs  on  the  16th  of  Julj :  at  that  time  certain  costs  wern 
dae  to  defendant,  on  a  rale  of  plaintiffs  which  had  been  discharged  :  defendant,  to  avoid  exe. 
eution,  paid  debt  and  costs  in  the  action,  insisting  that  he  was  entitled  to  set  off  the  costs  of 
the  rule  discharged,  but  not  making  any  formal  demand :  upon  motion,  afterwards,  tlie  Court 
directed  plaintiffs  to  pay  those  costs. 

The  plaintifls  signed  judgment  for  want  of  a  plea,  on  the  13th  of  July 
last,  and  taxed  costs  on  the  16th. 

On  the  14th  of  June  the  defendant  had  discharged  with  costs  a  rule 
of  the  plaintiffs.  The  defendant's  costs  were  taxed  at  14/.  65. 6rf.,  which 
was  never  paid,  except  3/.  7s.  Sd,,  the  costs  of  a  former  judgment,  which 
the  defendant  had  succeeded  in  setting  aside  for  irregularity. 

There  being  some  question  whether  or  not  the  defendant  was  entitled 
to  set  off  the  14/.  6s.  ijd,  against  the  plaintiffs'  costs  of  the  action,  the 
defendant's  attorney  intimated  that  he  expected  to  have  them  set  off,  but 
made  no  formal  demand  of  them  when  the  plaintiffs'  costs  were  taxed  on 
the  16th  of  July ;  and  afterwards,  to  avoid  an  execution,  paid  the  plain- 
tiffs' debt  and  costs,  without  obtaining  any  set-off,  but  insisting  that  he 
was  entitled  to  it. 

However,  on  the  9th  of  July  he  had  taken  out  a  summons  for  setting 
off  the  14/.  6s.  6d.,  which  summons,  in  consequence  of  some  misunder- 
standing w4th  the  plaintiffs'  attorney,  he  abstained  to  act  upon,  and  on 
the  10th  it  was  discharged  by  an  order  of  a  judge  at  chambers.  On 
the  11th  the  defendant  took  out  a  summons  to  rescind  this  order,  but 
was  unable  to  obtain  a  hearing,  as  the  learned  judge  was  about  to  leave 
London  for  the  circuit. 

On  the  13th  of  November  last, 

fT.  H.  Watson  obtained  a  rule  nisi  to  deduct  the  14/.  6s.  6rf.  from  the 
plaintiffs'  costs  of  the  action,  and  for  the  plaintiffs  to  pay  all  costs  incui- 
red  subsequently  to  the  14th  of  July, — James  v.  Raggett,  2  B.  &  Aid. 
776, — ^together  with  the  costs  of  that  application. 

Wilde,  Serjt.,  who  showed  cause,  contended,  that  if  the  costs  in  ques- 
tion could  have  been  set  off  against  the  plaintiffs'  costs  of  the  action,  the 
defendant  should  have  made  his  application  when  the  costs  of  the  action 
were  taxed  on  the  16th  of  July:  it  was  too  late  to  apply  after  the  long 
vacation  and  nearly  a  fortnight  of  Michaelmas  term  had  elapsed.  At 
all  events,  as  3/.  7s.  Sd,  out  of  the  14/.  6s.  6rf.  had  been  paid,  the  defen- 
dant had  now  claimed  too  much,  and  therefore  must  pay  the  costs  of  the 
present  rule. 

W,  H.  Watson  having  been  heard  this  term  in  support  of  the  rule,  the 
(>)urt  took  time  to  look  into  the  affidavits ;  and  now 

TiWDAL,C.  J.,  said, — On  the  14th  of  June  183S  a  rule  obtained  by  the 
plaintiffs  to  open  a  prior  rule  was  discharged  with  costs,  to  be  paid  by 
tlie  plaintiffs. 

The  costs  were  taxed  at  14/.  6s.  6d. ;  which  costs  have  never  been 
paid,  except  3/.  7s.  8d.,  the  costs  of  a  judgment  which  the  defendant 
obtained  an  order  to  set  aside. 

In  some  way  or  other  the  defendant  has  a  right  to  these  costs. 

On  the  other  hand,  judgment  was  regularly  signed  by  the  plaintiffs  for 
want  of  a  plea  on  the  I3th  of  July,  and  the  costs  thereon  taxed  on  the  16th. 

No  formal  or  regular  demand  of  the  14/.  6s.  6d.  was  ever  made  by 
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the  defendant  on  the  plaintiffs ;  but  the  defendant  always  insisted  on  hia 
right  to  set  them  off  against  the  plaintiffs'  costs  of  the  action,  which  the 
plaintiffs'  attorney  resisted,  or  at  least  never  acquiesced  in^  though  he 
knew  it  to  be  claimed;  and  the  defendant's  attorney  to  avoid  an  execu- 
tion paid  the  debt  and  costs  to  the  plaintiffs:  and  he  now  applies  to  the 
Court  to  deduct  his  costs  of  the  rule  from  the  defendant's  costs  of  the 
action,  and  that  the  plaintiffs  should  pay  all  his  costs  from  the  14th  of 
July,  and  the  costs  of  this  application. 

The  costs  of  the-  rule  are  clearly  due,  and  ought  to  be  paid. 

We  cannot  help  thinking  both  parties  in  fault;  the  plaintiffs,  because 
knowing  of  this  cross  demand,  and  that  it  was  insisted  on,  they  did  not  at 
once  consent  that  it  should  be  deducted;  the  defendant, because  he  never 
made  a  direct  demand :  he  asked  for  more  tlian  he  had  a  right  to  receive, 
and  brought  the  party  into  court  upon  this  rather  informal  motion.  The 
rule  therefore  must  be  absolute  for  the  payment  by  the  plaintiffs  or  their 
attorney  for  what  remains  due  of  the  costs  of  the  rule,  but  without  costs. 

Rule  absolute  accordingly. 


NORMAN  V.  WINTER.— p.  279. 

1.  Where  defendant's  place  of  abode  could  not  be  discovered  at  the  lime  of  issuing  •a  writ  of 
summons.  Held,  that  it  was  sufficient  to  describe  her,  as  of  her  last  known  pince  of  abode. 

2.  By  leave  of  the  court  or  a  judge,  a  writ  of  alias  or  plurics  summons,  or  a  distringas  thereon, 
may  be  issued  and  bear  teste,  sflcr  the  previous  writ  of  summons  has  expired. 

3.  An  alias  pluries  to  compel  appearance  Uiken  out  after  a  distringas  had  been  obtained  for  the 
purpose  of  proceeding  to  outlawry,  was  held  available  notwilhstiinding  such  distringas,  the 
distringas  never  having  been  acted  on  or  delivered  to  the  sheriff. 

The  original  summons  in  this  cause  was  issued  on  the  5th  of  April, 
1837,  and  returned  on  the  Ist  of  September  in  the  skme  year. 

An  alias  was  issued  on  the  1st  of  September,  1837,  and  returned, 
according  to  the  statement  of  the  plaintiff,  on  the  30th  of  January,  accord- 
ing to  that  of  the  defendant,  on  the  6th  of  February,  1838. 

A  pluries  was  issued  on  the  29th  of  January,  and  returned  and  filed 
on  the  27th  of  June. 

And  in  addition  to  these,  an  alias  pluries  writ  was  issued  on  the  27th 
of  June,  and  was  not  returned  in  Michaelmas  term,  1838. 

There  were  also  three  writs  of  distringas  issued.  The  first  on  the  Ist 
of  March,  1838,  pursuant  to  a  rule  of  the  Slst  January  preceding,  to 
compel  appearance  to  the  pluries  summons.  This  distringas^  returnable 
on  the  16th  of  April,  was  returned  and  filed  on  the  Ist  of  May.  But 
on  the  2d  of  June  the  plaintiff  obtained  leave  to  quash  his  own  writ  of 
distringas  to  compel  appearance,  and  issued  another  for  outlawry  for 
non-appearance  to  the  alias  summons  of  the  1st  of  September.  This 
second  writ  of  distringas  issued  on  the  7th  of  June,  under  the  rule  of 
the  2d  and  was  returnable  on  the  2d  of  November.  The  third  distringas 
issued  on  the  25th  of  October,  tested  on  the  7th  of  June,  for  the  purpose 
of  proceeding  to  outlawry  on  the  alias  writ  of  summons  of  the  Ist  of 
September,  1837. 

The  first  writ  of  distringas  was  quashed  on  the  plaintiff's  own  motion, 


Digitized  by  VjOOQIC 


279]  5  Bingham's  N.  C.  157 

a3  irregular  for  having  been  issued  on  the  81st  of  January  to  compe* 
appearance  to  a  pluries  summons  tested  only  two  days  before. 

The  second  writ  of  distringas  was  never  acted  on,  for  though  return- 
able on  the  2d  of  November,  it  was  not  taken  to  the  sheriflF  till  the  25th 
of  October,  when  there  were  not  fifteen  days,  as  there  ought  to  have 
been,  between  the  delivery  to  the  sheriff  and  the  return. 

The  third  was  issued  without  any  new  authority  from  the  Court  or  a 
Judge,  on  a  prcecipe  subscribed — "  By  Judge  s  order  filed  7th  JunCj 
1838*' — though  no  such  order  was  ever  made. 

The  action  was  brought  on  certain  promissory  notes  signed  by  the 
defendant,  and  the  place  of  her  supposed  residence  specified  in  the  writs 
of  summons  agreed  with  the  place  at  which  the  promissory  notes  were 
dated :  the  defendant  ceased  to  reside  in  that  place — Russell  Square — 
in  1833.  The  plaintiff  made  several  inquiries  for  her  without  success, 
and  it  did  not  appear  that  any  other  place  of  her  residence  was  brought 
home  to  the  actual  knowledge  of  the  plaintiff  before  the  several  writs 
issued. 

W.  H.  Watsorij  on  the  5th  of  November  last,  obtained  a  rule  nisi  to 
set  aside  the  several  writs  of  summons,  aliaSj  and  pluries  summons,  and 
also  the  writs  of  distringas,  with  costs;  on  the  ground,  1.  that  the 
defendant's  residence  was  misdescribed ;  for  after  1833  her  supposed 
residence  could  not  be  Russell  Square :  Roberts  v.  Wedderburne,  1  New 
Cases,  4,  (27  E.  C.  L.  R.,)  Rolfe  v.  Swann,  1  Mees.  &  W.  306:  2.  that 
the  pluries  writ  of  summons  was  issued  before  the  alias  was  returned ; 
3.  that  the  alias  and  pluries  were  issued  and  bore  teste,  after  the  previous 
writs  of  summons  had  been  allowed  to  expire ;  Lemon  v.  Lemon,  2  Scott, 
506,  (30  E.  C.  L.  R.,)  Abbotts  v.  Kelli/,  8  New  Cases,  478,  (32  E.  C.  L. 
R.,)  4  Scott,' 456,  (36  E.  C.  L.  R.,)  SeweU  v.  Brown,  1  Hodges,  317  ;  4. 
that  the  alias  pluries  summons  was  taken  out  concurrently  with  a 
distringas  issued  in  pursuance  of  a  rule  of  Court ;  and  though  a  distringas 
might  be  issued  in  continuation  of  a  writ  of  summons,  it  could  not  be 
.  issued  concurrently  with  it :  Meag  v.  Youde,  2  Mees.  &  W.  188 ;  5.  that 
the  second  writ  of  distringas  was  unavailable,  not  having  been  delivered 
to  the  sheriff  till  within  fifteen  days  of  the  day  of  its  return ;  2  W.  4,  c. 
89,  8.  5 ;  and  6.  that  the  ihiri  distringas  was  void,  as  having  been  issued 
without  authority. 

Wilde,  Serjt.,  showed  cause. 

1.  As  the  plaintiff  could  not  discover  the  defendant's  actual  residence, 
he  was  justified  in  describing  her  as  of  the  place  mentioned  in  her  pro- 
missory notes ;  that  was  her  last  known  place  of  abode ;  and  the  plain- 
tiff would  not  have  been  warranted  in  naming  at  random  another  place 
as  her  supposed  residence ;  Welsh  v.  Langford,  2  Dowl.  498,  Hill  v. 
Harvey,  2  Cr.  M.  &  R.  307,  Rolfe  v.  Swain,  5  Dowl.  106,  Wright  v. 
Warren,  3  M.  &  Scott,  163,  (30  E.  C.  L.  R.)  In  Ward  v.  WaU,  5  Dowl. 
94,  and  Margetson  v.  Tugghe,  5  Dowl.  9,  the  address  of  the  defendant 
was  omitted  altogether.  In  Buffle  v.  Jackson,  2  Dowl.  505,  the  affidavit 
t»tated  one  residence  and  the  writ  another.  In  Clarke  v.  Palmer,  9  B. 
&  C.  153,  (17  E.  C.  L.  H.,)  the  writ  was  set  aside  because  the  sheriff 
might  have  been  liable  for  an  escape.  And,  in  Colston  v.  Berens,  3  Dowl. 
253,  the  objection  was  the  omission  of  the  letter  I  in  Middlesex.- 

2.  There  is  nothing  in  the  statute  or  the  new  rules  which  prescribes 
that  a  first  writ  must  be  returned  and  filed  before  a  second  is  issued. 
It  need  not  be  done  except  for  the  purpose  of  preventing  the  effect  of 

Digitized  by  VjOOQIC 


158  Norman  t?.  Winter.   H.  T.  1839.  [281 

the  statute  of  limitations,  which  has  not  been  pleaded  here ;  Gregory  v. 
-Des  Anges,  3  New  Cases,  85,  (32  E.  C.  L.  R.,)  NichoUon  v.  RowCj  2  Cr. 
&M.  469. 

3.  The  plaintiff's  right  to  continue  wrfts  of  summons  by  alia9  and 
plurieSj  and  to  issue  writs  of  distringas  thereon,  is  not  confined  to  the 
period  during  which  the  summons  is  in  force;  for  the  process  of 
distringas  is  only  to  enforce  appearance,  and  cannot  be  resorted  to 
daring  the  currency  of  a  writ  of  summons,  as  the  party  may  appear  at 
any  time  before  the  return.  The  distringas^  therefore,  might  properly 
issue  after  the  lapse  of  four  months  from  the  teste  of  the  writ  of  sum- 
mons. It  is  only  when  it  is  to  be  used  as  a  bar  to  the  statute  of  limita- 
tions, and  by  way  of  a  continuance,  that  the  distringas  should  issuo 
within  the  four  months,  under  2  W.  4,  c.,39,  s.  10.  The  point  was  very 
little  considered  in  Lemon  v.  Lemon  ;  and  Abbotts  v.  Kelly  was  decided 
on  the  authority  of  that  case.  Sewell  v.  Brown  is  the  same  case  as  Ab- 
botts V.  Kellyy  under  another  name. 

4.  As  the  plaintiff  never  acted  on  the  distringas  of  the  7th  of  June, 
the  alias  pluries  writ  of  summons  of  the  27th  of  June  might  be  considered 
to  stand  by  itself. 

5.  The  third  writ  of  distringas  was  in  effect  the  same  proceeding  as 
the  second,  and  may  be  said  to  have  issued  on  the  same  authority,  the 
second  having  been  delivered  to  the  sheriff  too  late  in  point  of  strict 
practice.  The  plaintiff,  therefore,  ought  to  be  permitted  to  amend  the 
third  writ  of  distringas  by  altering  the  teste  from  the  7th  of  June  to  the 
25th  of  October;  Byfield  v.  Street,  10  Bing.  28,  (25  E.  C.  L.  R.,)  Lakia 
V.  Watson,  2  Cr.  &  M.  685. 

W.  R.  Watson^  in  support  of  the  rule,  relied  on  Lemon  v.  Lemon, 
and  Abbotts  v.  Kelly,  as  deciding  that  the  writs  of  distringas  were 
unavailing  when  issued  after  the  expiration  of  the  writ  of  summons ;  and 
contended  that  the  plaintiff  having  elected  to  proceed  by  distringas  on 
the  7th  of  June,  could  not  afterwards,  on  the  27th,  resort  to  a  writ  of 
alias  pluries.  Cur.  adv.  vult. 

TiNDAL,  C.  J. — The  rule  which  has  been  obtained  by  the  defendant 
in  this  case,  calls  upon  the  plaintiff  to  show  cause,  why\he  several  writs 
of  summons,  alias,  and  pluries  summons,  and  three  writs  of  distringas 
issued  in  this  cause,  should  not  be  set  aside  for  irregularity  with  cosfc^. 
And,  in  order  to  see  the  nature  of  the  irregularity  complained  of,  it  will 
be  necessary  to  state  briefly  the  particulars  of  each. 

The  original  summons  was  issued  on  the  5th  of  April,  1837,  and 
returned  on  the  1st  of  September  of  the  same  year. 

The  alias  was  issued  on  the  1st  of  September,  1837,  and  returned, 
according  to  the  statement  of  the  plaintiff,  on  the  30th  of  January; 
according  to  that  of  the  defendant,  on  the  6th  of  February,  1838. 

The  pluries  was  issued  on  the  29th  of  January,  and  returned  and  filed 
on  the  27th  of  June. 

And  in  addition  to  these,  an  alioA  pluries  writ  has  been  issued  on  the 
27th  of  June,  which  has  not  been  yet  returned. 

There  have  also  been  three  writs  of  distringas  issued. 

The.  first  on  the  1st  of  March,  1838,  pursuant  to  a  rule  of  the  Sli*t 
of  January  preceding,  for  non-appearance  to  the  pluries  summons,  and 
returnable  on  the  16th  of  April.  This  writ  was  returned  and  filed  on 
the  1st  of  May. 

But  on  the  2d  of  June  the  plaintiff  applied  to  quash  his  own  writ  of 
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distringas  for  appearance,  and  issued  another  for  outlawry  for  non- 
appearance to  the  alias  summons  of  the  1st  of  September. 

This  second  writ  of  distringas  issued  accordingly  on  the  7th  of  June, 
under  the  rule  of  the  2d ;  returnable  on  the  2d  of  November  for  non- 
appearance to  the  alias  summons  of  the  1st  of  September. 

The  third  distringas  issued  on  the  25th  of  October,  tested  on  the  7th 
of  June  for  the  purpose  of  proceeding  to  outlawry  on  the  alias  writ  of 
summons  of  the  Ist  of  September,  1837,  without  any  further  rule  or  order. 

It  may  be  convenient  to  consider,  in  the  first  place,  the  objections 
which  have  been  raised  against  the  regularity  of  the  writs  of  distringas; 
because  the  disposing  of  the  legality  or  regularity  of  these  writs  very 
much  clears  the  way  to  the  consideration  of  the  writs  of  summons,  and 
the  several  objections  thereto. 

Now  the  first  distringas  having  been  quashed  by  the  court,  on  the 
plaintiff's  own  motion,  by  rule  of  the  2d  of  June,  upon  the  ground,  as 
it  would  seem,  of  irregularity,  (having  been  issued  by  virtue  of  a  rule 
of  the  31st  of  January,  for  non-appearance  to  the  pluries  summons, 
tested  only  on  the  29th  of  January,)  may,  as  it  appears  to  us,  be  con- 
sidered as  if  it  had  never  existed,  and  be  altogether  laid  out  of  the  case. 

The  second  writ  of  distringas,  which  issued  on  the  7th  of  June,  pur- 
suant to  the  rule  of  the  2d  of  June,  was  perfectly  regular;  but  this  writ 
having  been  made  returnable  on  the  2d  of  November,  and  retained  by 
the  plaintiff's  attorney,  and  not  taken  to  the  sheriff  until  the  25th  of 
October,  became  useless,  in  consequence  of  there  not  being  fifteen  days, 
as  required  by  the  statute,  between  that  day  and  the  day  of  the  returns. 
What  effect  the  writ  thus  sued  out,  but  not  acted  upon,  ought  to  have 
upon  the  plaintiff's  proceedings  by  writs  of  summons,  taken  out,  or 
intended  to  be  taken  out,  in  continuation  of  each  other,  we  will  after- 
wards proceed  to  consider. 

The  third  distringas  for  the  purpose  of  outlawry,  was  issued  on  the 
25th  of  October,  and  made  returnable  on  the  12th  of  November,  for  the 
purpose  of  supplying  the  place  of  the  second  distringas,  which  had 
become  unavailable.  This  distringas  was  issued  without  any  new  au- 
thority from  the  Court  or  Judge,  and  whilst  the  writ  issued  pursuant  to 
the  rule  of  2d  of  June  was  still  in  existence.  Moreover  it  was  issued 
on  a  proBcipe  subscribed  "by  Judge's  order  filed  7th  of  June,  1838;" 
though  no  such  order  was  ever  in  f^ict  made.  The  existence  of  this  writ 
was  not  discovered  till  the  3d  of  November,  1838 ;  and  the  motion  to 
set  it  aside,  together  with  all  the  other  writs,  was  made  on  the  5th ;  and 
the  issuing  of  this  writ  being  wholly  unwarranted  by  any  authority,  if 
it  is  not  to  be  considered  as  a  mere  nullity,  we  think  must  be  set  aside. 
There  remains,  therefore,  only  the  second  distringas,  which,  as  we  before 
observed,  is  subject  to  future  consideration. 

Now  the  objections  to  the  writs  of  summons  are  these.  First,  it  is 
objected  to  all  of  them  that  the  defendant's  place  of  residence,  or  sup- 
posed residence,  is  mlsdescribed.  It  appears,  however,  that  the  place 
of  her  supposed  residence  mentioned  in  these  writs  agrees  with  the 
place  at  which  the  promissory  notes  are  dated  upon  which  the  action  is 
brought,  and  which  was  once  the  place  of  the  defendant's  true  residence ; 
and  though  it  was  also  stated  that  she  ceased  to  reside  there  in  1833,  it 
does  not  appear  that  any  other  place  of  her  residence  was  brought  home 
to  the  actual  knowledge  of  the  plaintiff  before  these  writs  respectively 
were  issued. 

We  think,  therefore,  that  the  plaintiff  was  authorized  to  treat  the 
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place  mentioned  in  the  promissory  notes  as  the  supposed  residence  of 
the  defendant. 

A  second  objection  has  been  made  to  the  pluries  writ  of  summons 
because  it  was  issued  before  the  alias  was  returned.     The  original  writ 
was  returned  and  filed  before  the  alias  was  issued ;  and  the  pluries  was 
issued  within  a  month  after  the  expiration  of  four  months  from  the  teste 
of  the  alias.     A  question  therefore  arises,  whether  it  is  material  in  order 
that  this  writ  should  be  a  continuation  of  the  alias,  that  the  alias  should 
have  been  returned  or  not.     But  as  this  is  a  point  which  may,  if  it 
becomes  necessary,  be  determined  in  a  more  solemn  manner  by  putting 
the  several  writs  of  summons  on  the  record,  we  forbear,  at  present, 
from  expressing  any  opinion   thereon.     Another  objection   has    been 
raised  as  to  the  regularity  of  the  alias  and  pluries  writs  of  summons ;  that 
they  were  issued  and  bear  teste  after  the  previous  writs  of  summons,  of 
which  they  were  intended  to  be  a  continuation,  had  been  suffered  to 
expire.     But  notwithstanding  the  cases  which  have  been  cited  in  which 
this  Court  refused  to  allow  the  issue  of  writs  of  distringas  after  the 
lapse  of  four  months  from  the  teste  of  the  summons,  we  think,  upon 
reconsideration,  that  the  plaintiff's  right  to  continue  writs  of  summons 
by  alias  and  pluries^  and  to  issue  writs  of  distringas  thereupon  by  leave 
of  the  Court  or  a  Judge,  is  not  confined  to  the  period  during  which  the 
summons  is  in  force.     It  is  unnecessary,  in  the  present  case,  to  deter- 
mine the  extent  of  time  within  which  this  right  may  be  exercised ;  the 
writs  in  question  having  been  issued  within  one  month  from  the  expira- 
tion of  the  preceding  writs. 

It  is  further  objected,  that  as  this  alias  pluries  was  taken  out,  while 
a  distringas  for  the  purpose  of  proceeding  to  outlawry,  which  had 
regularly  issued  in  pursuance  of  a  rule  of  Court,  was  actually  current 
and  in  force,  such  writ  of  summons  is  irregular,  and  ought  to  be  set 
aside :  and  there  may  seem  to  be  some  diflSculty  in  maintaining  that  a 
party  who  by  leave  of  the  Court  has  been  permitted  to  quash  his  own 
process  to  compel  appearance,  for  the  purpose  of  taking  out  process  of 
outlawry,  and  has  actually  issued  process  of  outlawry  pursuant  to  the 
authority  granted  to  him,  can  regularly  resort  to  process  to  compel 
appearance  in  continuation  of  the  course  of  proceeding  which  he  has 
had  leave  to  abandon,  and  carry  on  simultaneously  process  to  compel 
appearance,  and  process  to  outlawry. 

But  we  think  it  would  be  imposing  upon  a  party  who  issues  process 
too  strict  a  rule  of  practice,  to  determine  that  the  issuing  of  the  second 
writ  of  distringas  on  the  7th  of  June,  which  was  never  delivered  to  the 
sheriff,  and  upon  which  no  proceedings  whatever  were  taken,  but  which 
was  altogether  abandoned  by  the  plaintiff  himself,  should  be  considered 
as  an  existing  writ,  for  no  other  purpose  than  that  of  preventing  the 
plaintiff  from  continuing  his  writs  of  summons ;  and  at  all  events  we  think 
this  second  writ  of  distringas  ought  to  be  set  aside  as  the  defendant  has 
moved  that  it  should  be. 

The  consequence  is  that  all  the  writs  of  summons  remain  in  force,  and 
all  the  writs  of  distringas  are  to  be  set  aside. 

And  we  think  there  are  circumstances  in  this  case  which  make  it  un- 
advisable  to  give  the  costs  to  either  party,  but  that  they  should  be  costs 
in  the  cause ;  the  defendant's  rule  being  made  absolute  as  to  part,  and 
the  plaintiff's  cross  rule  to  amend  the  teste  of  the  writ  o{  distringas  which 
issued  on  the  25th  day  of  October  last,  being  discharged,  as  the  distrin- 
gas was  issued  altogether  without  any  authority. 
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BAXTER  and  Another  v.  HOZIER.— p.  288. 

A  pka  orplene  computavit,  in  an  action  of  account  against  a  tenant  in  common  and  bailiff,  ia 
not  satisfied  by  defendanl'a  ahowing  thai  he  rendered  an  account  of  the  produce  of  the  salea 
of  goods  belonging  to  himfself  and  plaintiff,  together  with  on  account  of  the  charges  attend- 
ing  the  sales :  he  ought  also  to  render  an  account  of  the  loss,  if  any,  accruing  from  the  sales ; 
or  an  account  which  shows  an  agreed  balance  between  plaintiff  and  defendant. 

The  following  case  was  submitted  for  tlie  opinion  of  this  court : — 

This  was  an  action  of  account,  brought  by  the  plaintiffs  as  the  surviv- 
ing partners  of  J.  Collier  and  J.  Baxter  deceasea;  and  the  declaration 
stated,  that,  on  the  9th  of  October  1837,  the  plaintiffs,  together  with  John 
Collier  and  John  Baxter,  since  deceased,  and  the  defendant,  were  the 
owners  of  divers  goods  and  chattels,  to  wit,  fifteen  cases  of  linens,  called 
piatillas,  containing  15,870  yards  of  the  said  linens,  of  great  value,  to 
wit,  of  the  value  of  500/.,  as  tenants  in  common  thereof^  which  goods 
and  chattels,  so  being  the  property  of  the  plaintiffs  and  the  said  Colliei, 
Baxter,  and  the  defendant,  were  in  the  care  and  management  of  the 
defendant,  and  were  held  by  him  as  the  owner  of  the  one  undivided 
moiety  thereof,  and  as  the  bailiff  of  the  plaintiffs  and  J.  Collier  and  J 
Baxter  of  the  other  undivided  moiety,  to  be  merchandised  and  madu  . 
profit  of  for  the  plaintiffs  and  J.  Collier  and  J.  Baxter,  or  the  survivor* 
of  them  and  the  defendant,  according  to  their  respective  interests;  and 
the  defendant  was  thereupon  to  render  a  reasonable  account  thereof  in 
the  plaintiffs  and  J.  Collier  and  J.  Baxter,  or  the  survivors  of  them,  when 
he  should  be  thereto  requested :  but  although  the  defendant  afterwards 
to  wit,  on,  &c.,  in  the  lifetime  of  J.  Collier  and  J.  Baxter,  sold  and  dis 
posed  of  the  same  for  and  on  account  of  the  defendant  and  the  plaintiffs 
and  of  J.  Collier  and  J.  Baxter ;  and  although  the  plaintiffs  and  J.  Collier 
and  J.  Baxter,  in  their  lifetime,  afterwards,  to  wit,  on,  &c.,  requested  the 
defendant  to  render  a  reasonable  account  of  the  goods  and  merchandises, 
and  of  the  proceeds  and  profits  thereof;  and  the  defendant  was  after- 
wards, and  after  the  death  of  J.  Collier  and  J.  Baxter,  to  wit,  on,  &c., 
requested  by  the  plaintiffs  so  to  do,  yet  the  defendant  had  not  rendered 
the  said  reasonable  account  of  the  goods  and  merchandises,  or  of  the 
proceeds  and  profits  thereof,  either  to  the  plaintiffs  and  J.  Collier  and  J. 
Baxter,  or  any  of  them,  in  the  lifetime  of  J.  Collier  and  J.  Baxter,  or  to 
the  plaintiffs  or  either  of  them,  since  the  death  of  J.  Collier  and  J.  Baxter, 
but  nad  hitherto  wholly  neglected  and  refused  so  to  do,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided.  Second  count,  for 
another  consignment :  (in  the  same  terms) :  so  also  a  third  and  fourth 
count,  for  other  and  different  consignments ;  and  on  these  two  last  the 
defendant  allowed  judgment  to  go  by  default. 

The  defendant,  as  to  the  two  first  counts,  pleaded,  first.  That  the  plain- 
tiffs, together  with  J.  Collier  and  J.  Baxter  deceased,  and  the  defendant, 
were  never  owners  of  the  goods  and  chattels  in  those  counts  mentioned, 
or  of  any  part  thereof,  in  manner  and  form  as  the  plaintiffs  had  alleged. 
Secondly,  That  the  said  goods  and  chattels  in  those  counts  mentioned 
were  not  nor  was  any  part  of  those  goods  and  chattels  ever  in  the  care 
and  management  of  or  held  by  him,  the  defendant,  as  the  owner  of  the 
one  undivided  moiety  thereof,  and  as  the  bailiff  of  the  plaintifis  and  J. 
Collier  and  J.  Baxter  deceased,  of  the  other  undivided  moiety  thereof,  in 
manner  and  form  as  the  plaintiffs  had  alleged.     Thirdly,  That  he  did  not 
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sell  or  dispose  of  the  said  goods  and  chattels  in  those  counts  mentioned, 
or  any  part  thereof,  in  manner  and  form  as  was  alleged  in  the  said  two 
first  counts.  Fourthly,  That  long  before  the  commencement  of  this 
action,  and  after  the  said  selling  and  disposing  of  the  ^oods  and  chattels 
in  those  counts  respectively  mentioned,  and  in  the  liStime  of  J.  Collier 
and  J.  Baxter  deceased,  the  defendant  did  render  to  the  plaintiffs  and  J. 
Collier  and  J.  Baxter  deceased,  a  reasonable  account  of  the  said  goods 
and  merchandises  in  those  counts  mentioned,  and  of  the  proceeds  and 
profits  .thereof.  And,  fifthly,  A  similar  account  rendered  to  the  plaintiffs 
l»efore  the  commencement  of  the  action. 

At  the  trial  of  the  cause  a  verdict  was  entered  for  the  plaintiffs  on  all 
the  issues,  subject  to  the  award  of  a  barrister,  who  was  by  the  order  of 
reference  empowered  to  direct  that  a  verdict  should  be  entered  for  the 
plaintiffs  or  the  defendant,  and  such  judgment  thereon  for  either  of  the 
parties  as  he  should  think  proper ;  and  to  whom  the  cause  and  all  matters 
in  difference  between  the  parties  were  thereby  referred ;  and  who  was 
to  raise  upon  the  face  of  nis  award  any  point  or  points  of  law,  if  any 
should  occur,  for  the  opinion  of  the  court. 

The  arbitrator  found,  upon  the  first  issue, — that  the  plaintiffs,  with  J. 
Collier  and  J.  Baxter,  both  deceased,  and  the  defendant,  were  owners  of 
the  said  goods  and  chattels  in  the  first  and  second  counts  of  the  declara- 
tion mentioned  in  manner  and  form  following ;  that  is  to  say,  the  plain- 
tiffs, together  with  the  said  J.  Collier  and  J.  Baxter,  were,  during  the 
time  that  the  said  goods  and  chattels  were  in  the  care  and  niana«;einerit 
of  the  defendant,  juint  owners  of  one  undivided  moiety  of  the  said  goods 
and  chattels ;  and  as  such  joint  owners  of  the  said  undivided  moiety  were, 
during  all  the  time  aforesaid,  tenants  in  common  with  the  defendant  and 
one  George  Atkinson  of  the  said  goods  and  chattels ;  the  defendant  and 
the  saidG.  Atkinson  then  being  joint  owners  of  another  undivided  moiety 
of  the  said  goods  and  chattels  ;  and  awarded  that,  unless  the  court  should 
otherwise  order,  a  verdict  should  be  entered  for  the  plaintitl's  on  the  said 
first  issue : 

Upon  the  second, — that  the  ^oods  and  chattels  in  the  said  first  and 
second  counts  mentioned,  were  m  the  care  and  management  of  and  held 
by  tlie  defendant  as  the  owner  jointly  with  the  said  G.  Atkinson  of  the 
one  undivided  moiety  thereof,  and  as  the  bailiff,  jointly  with  the  said  G. 
Atkinson,  of  thd  plaintilfs  and  the  said  J.  Collier  and  J.  Baxter  deceased, 
of  the  other  undivided  moiety  thereof;  and  awarded  that,  unless  the 
court  should  otherwise  order,  a  verdict  should  be  entered  for  the  plain- 
tiff's upon  the  said  second  issue : 

X'^  n  the  third, — that  the  defendant  did  sell  and  dispose  of  the  said 
and  chattels  in  the  first  and  second,  counts  mentioned,  in  manner 
and  form  following;  that  is  to  say,  for  and  on  account  of  the  defendant 
and  the  said  G.  Atkinson,  as  to  one  undivided  moiety  thereof,  and  f  »r 
and  on  account  of  the  plaintiffs  and  the  said  J.  Collier  and  J.  Baxter  as 
to  another  undivided  moiety  thereof;  and  awarded  that,  unless  the  court 
should  otherwise  order,  a  verdict  should  be  entered  for  the  plaintitl's  upon 
the  said  third  issue : 

Upon  the  fourth, — that  the  said  goods  and  chattels  in  the  first  and 
second  counts  mentioned,  were  manufactured  by  the  plaintiffs  and  by 
the  said  J.  Collier  and  J.  Baxter,  in  Scotland,  and  were  afterwards  for- 
warded by  them  to  the  defendant  and  the  said  G.  Atkinson  in  Jamaica, 
to  be  sold  by  the  defendant  and  the  said  G.  Atkinson,  on  the  joint  account 
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of  the  plaintiffs  and  the  said  J.  Collier  and  J.  Baxter,  and  of  the  defen- 
dant and  the  said  G.  Atkinson,  in  such  proportions  as  thereinbefore  found 
and  stated,  with  reference  to  the  said  tnira  issue ;  and  were  then  by  the 
defendant  and  the  said  G.  Atkinson  accepted,  to  be  by  them  there  sold 
on  such  joint  account,  and  in  such  proportions  as  aforesaid  ;  that  after* 
wards,  and  before  the  commencement  of  this  suit,  and  after  such  sellins 
and  disposing  of  the  said  goods  and  chattels  in  the  said  first  and  second 
counts  respectively  mentioned  as  hereinbefore  found  with  reference  to 
the  said  third  issue,  and  in  the  lifetime  of  the  said  J.  Collier  and  J.  Baxter* 
the  defendant  did  render  to  the  plaintiffs  and  the  said  J.  Collier  and  J. 
Baxter  deceased,  a  certain  account  as  and  for  a  reasonable  account  of 
the  said  goods  and  chattels  in  those  counts  mentioned,  and  of  the  pro- 
ceeds and  profits  thereof,  which  account  contained  a  statement  of  the 
prices  obtained  by  the  defendant  upon  the  sale  of  the  said  last-mentioned 
goods  and  chattels ;  and  also  an  account  of  the  charges,upon  such  goods 
and  chattels  made  out  by  the  defendant  in  the  ordinary  form  of  accounts 
of  sales  rendered  by  a  factor,  to  whom  goods  are  consigned  for  sale,  to 
his  principal  the  consiOTor ;  taking  credit  for  the  whole  of  the  charges 
incident  to  the  sale  of  the  said  goods  and  chattels,  including  a  commission 
of  10  per  cent,  upon  such  sales ;  without  noticing  any  interest  of  the 
defendant,  or  of  the  defendant  jointly  with  the  said  G.  Atkinson  in  the 
said  goods  and  chattels,  or  in  the  said  undivided  moiety  thereof ;  and 
without  bringing  into  the  account,  or  in  nny  manner  noticing  a  certain 
loss  upon  the  said  consignment,  resulting  from  the  fact  that  the  said  last- 
nieotiuned  goods  and  chattels  were  sold  by  the  defendant  at  Jess  prices, 
aad  for  a  smaller  amount  than  the  ainounl  of  the  invoice  value,  or  prime 
cost  thereof,  vrith  the  charges  thereon :  that  no  account  of  the  said  last- 
mentioned  goods  and  chattels,  and  of  the  proceeds  and  profits  thereof, 
snve  and  except  such  account  ^s  above-mentioned,  was  ever  rendered 
by  the  defendant  and  the  said  G.  Atkinson,  or  either  of  them,  to  the 
plainiitTs  and  J.  Collier  and  J.  Baxter  deceased,  or  to  any  of  them.  That 
helore  the  commencement  of  this  action,  the  defendant  and  G.  Atkinson 
paid  to  the  plaintiffs  and  J.  Collier  and  J.  Baxter,  the  full  amount  of  the 
[►rice  obtained  by  the  defendant  and  G.  Atkinson,  upon  the  sale  of  the 
said  goods  and  chattels,  after  deducting  their  said  charges  and  com- 
rnission,  but  that  they  had  not  paid  to  the  plaintiffs  and  the  said  J. 
Collier  and  J.  Baxter,  or  to  any  of  them,  any  part  of  the  said  loss.  The 
arbitrator  thereupon  awarded  that  a  verdict  should  be  entered  for  the 
plaintiffs  upon  such  fourth  issue,  unless  the  court  should  otherwise 
order. 

Upon  the  fifth  issue  he  found  a  similar  account  rendered  to  the  plain- 
tiffs after  the  decease  of  J.  Collier  and  J.  Baxter,  and  awarded  a  similar 
verdict.  He  found  further,  that  at  the  time  of  the  commencement  of 
^^^  suit,  and  from  thence  continually,  until  the  making  of  the  said  order 
<>f  nisi  prius,  the  said  G.  Atkinson  was  resident  beyond  and  without  the 
l^risdiction  of  the  said  court.  And  further  awarded,  that  a  judgment 
9"^d  computet  should  be  entered  against  the  defendant  pursuant  to  the 
verdict  so  to  be  entered  upon  the  said  several  issues. 

The  arbitrator  then,  having  taken  the  account  between  the  said  parties 
«5  well  in  respect  of  the  matters  contained  in  the  first  and  second  counts, 
^  also  in  respect  of  the  matters  contained  in  the  third  and  fourth  counts 
^f  the  declaration,  awarded  that  final  judgment  should  be  entered  for  the 
Plaintiffs  as  upon  an  account  taken  by  an  auditor  appointed  by  the  court 
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by  and  with  the  consent  of  the  respective  parties,  for  certain  sums  speci- 
fied, or  for  any  less  amount  to  which  the  court  might  see  fit  to  order  the 
judgment  to  be  reduced  by  the  disallowance  of  any  of  the  said  sums 
either  in  the  whole  or  in  part. 

He  also  found,  that  the  transactions  in  respect  of  which  the  causes  of 
action  in  the  first  and  second  counts  arose,  took  place  in  the  West  Indies, 
where,  during  the  period  of  those  transactions,  and  thence  hitherto,  the 
defendant  and  G.  Atkinson  carried  on  the  business  of  merchants  in  co- 
l)artnership ;  that,  by  the  course  of  dealing  between  the  plaintiffs  and  J. 
Collier  and  J.  Baxter,  and  the  defendant  and  G.  Atkinson,  before  and 
during  the  period  of  those  transactions,  interest  at  the  rate  of  6  per  cent, 
per  annum  was  charged  and  allowed  in  account  upon  the  amounts  and 
balances  due  from  one  of  the  parties  to  the  others  of  them  respectiv(Jly ; 
and  that,  at  the  commencement  of  this  action,  the  defendant  was  indebted 
to  the  plaintiffs  in  the  sum  of  19/.  12s.  7d.  for  interest  upon  95/.,  at  tlie 
rate  of  6  per  cerft.  per  annum. 

The  questions  for  the  opinion  of  the  Court  were, 

First,  Whether  verdicts  should  be  entered  up  for,  the  plaintiffs  on  all 
the  issues,  and  a  judgment,  quod  computet,  be  entered  against  the  defend- 
ant tliereon,  in  the  manner  directed  by  the  arbitrator ;  or  whether  a  ver- 
dict should  be  entered  for  the  defendant  upon  all,  or  some,  and  which, 
of  the  issues : 

Secondly,  Whether  final  judgment  should,  or  not,  be  entered  for  the 
piamtiffs  as  directed  by  the  arbitrator,  in  respect  of  all,  or  some,  and 
which  of  the  counts  in  the  declaration. 

The  case  was  argued  in  Michaelmas  term  by 

W,  H.  IVcUsoTif  for  the  plaintiffs. — The  case  finds  that  the  defendant 
was  both  tenant  in  common  and  bailiff.  The  action  of  account,  there- 
fore, is  maintainable  against  him  both  at  common  law  and  by  statuic. 
I^Vheeler  v.  Home,  WilTes,  208.  And  it  is  no  objection,  at  all  events  an 
objection  only  pleadable  in  abatement,  that  Atkinson  was  not  joined  as  a 
defendant ;  for  the  action  of  account  is  an  action  of  contract ;  Vin.  Abr. 
Account,  C.  pi.  9 ;  and  in  such  an  action  the  omission  of  a  co-defendant 
can  only  be  taken  advantage  of  by  plea  in  abatement. 

[This  was  admitted  by  F.  Robinson  for  the  defendant.] 

Then,  the  defendant  has  rendered  no  account  which  can  be  considered 
as  an  answer  to  the  plaintiff's  demand.  In  the  account  sent  in,  he 
charges  himself  as  factor  only,  claiming  a  commission,  and  not  as  partner 
taking  his  share  of  the  loss  sustained ;  and  the  account  is  not  sufficient 
unless  an  insimul  computasset  would  lie  upon  it. 

F.  Robinson,  for  the  defendant. — ^Upon  the  facts  found  the  plaintiffs  are 
not  entitled  to  the  judgment  of  the  court. 

At  common  law  the  writ  of  account  only  lies  in  three  cases:  I,  against 
a  guardian  in  socage ;  2,  against  a  bailiff;  3,  against  a  receiver.  Year- 
book, 2  H.  4,  pi.  12  b.    2  Eist.  379. 

It  has  been  said  that  account  lay  at  common  law  against  a  tenant  in 
common.  Rast.  19.  Bro.  Abr.  bSi  This  is  controverted  in  the  Year- 
book, 11  H.  4,  79.  Roll.  Abr.  1 18,  e.  H- heeler  v.  Home:  F.  N.  B.  11«, 
J.  Co.  Litt.  200,  b.  172,  a.  And  the  true  principle  of  the  rule  is,  that  it 
will  lie,  provided  the  tenant  in  common  has  been  constituted  bailiff.  F. 
N.B.  118. 

It  lies  also  in  favour  of  trade,  between  merchants.  Co.  Lit.  172,  a. 
F.  N.  B.  117,  D.     This,  however,  is  not  a  writ  in  that  form. 
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Nor  is  it  a  writ  under  the  statute  of  Anne,  because,  in  order  to  an 
account  under  the  statute,  the  declaration  must  show  that  they  are  tenants 
in  comn)on,  and  that  the  defendant  has  received  more  than  his  share. 
Com.  Dig.  Acco.  E.  2.  6. 

But  it  is  the  ordinary  case  of  one  tenant  in  common  suing  the  other 
as  baiUfT  of  his  moiety. 

And  in  that  capacity  the  defendant  has  rendered  a  sufficient  account. 
It  is  not  alleged  that  the  account  of  the  sales  is  false,  or  that  the  defen- 
dant has  misconducted  himself;  and  he  is  not  answerable  for  more  than 
he  receives.  Roll.  Abr.  Acco.  O.  20,  21.  Co.  Lit.  172.  Brownlow's 
Rep.  25,  note.  On  the  other  hand,  a  bailiff  is  entitled  to  his  charges ; 
Bro.  Abr.  Acco.  pi.  53.  Lord  Suffolk  v.  Floyd,  2  Roll.  Rep.  87;  Vin.^ 
Abr.  Acco.  H.  Co.  Litt.  172.  And  he  is  bound  only  to  account  for* 
loss  arising  from  his  misconduct :  the  question  is  whether  he  is  justified 
in  what  he  has  done :  Year-book,  41  Ed.  3, 3.  b.  Roll.  Abr.  124.  2  Mod. 
100.  Co.  Lit.  89.  Xhere  is  no  case  in  which  he  has  been  held  respon- 
sible for  matters  not  within  his  own  cognisance ;  for  which  reason,  at 
common  law  account  did  not  lie  against  an  executor:  3  Bl.  Com.  It53. 
Co.  Lit.  90,  b.  Here,  the  defendant  could  not  know  whether  he  had 
sold  under  the  manufacturing  price  or  not.  He  has,  therefore,  rendered 
a  just  and  true  account  in  giving  a  true  narrative  of  what  he  has  done 
with  the  goods  :  and  as  to  tne  objection  that  the  account  is  not  sufficient 
unless  an  insimul  computassct  would  lie  on  it,  in  Tomkins  v.  IVillshea?'^ 
5  Taunt.  431,  (1  Eng.  Com.  Law  Reps.  145,)  Gibbs,  C.  J.,  says,  "  The 
use  of  the  action  of  account  is,  where  the  plaintiff  wants  an  account,  and 
cannot  give  evidence  of  his  right  without  it ;  but  if,  by  subtracting  the 
amount  of  six  articles  on  the  one  side  from  the  amount  of  nine  articles 
on  the  other,  the  plaintiff  can  make  out  that  a  balance  is  due  to  him, 
even  of  50/.,  it  is  impossible  to  say  that  ttie  action  of  assumpsit  will  not 
lie  for  that  balance."  So,  from  Fere  v.  Smith,  2  Lev;  5,  1  Vent.  121, 
it  appears  that  the  account  may  be  good  although  an  insimul  computas- 
set  would  not  lie  on  it.  There,  upon  an  action  on  a  bond  to  account,  a 
plea  of  robbery  and  notice  was  held  good. 

Lastly,  as  llie  contract  arose  in  England,  and  was  to  be  performed  by 
payment  in  England,  the  arbitrator  ought  not  to  have  allowed  the  West 
ludia  interest  of  6  per  cent.  In  Harvey  v.  Archhdd,  3  B.  &  C.  626,  (10 
Eng.  Com.  Law  Reps.  203,)  the  money  was  advanced  in  Gibraltar :  but 
in  Scott  V.  Bevan,  2  B.  (S:;  Aid.  78,  in  an  action  brought  in  England  to 
recover  the  value  of  a  given  sum,  Jamaica  currency,  upon  a  judgment 
obtained  in  that  island,  it  was  held,  that  the  value  was  that  sum  in  sterling 
money  which  the  currency  would  have  produced  according  to  the  actual 
rate  of  exchange  between  Jamaica  and  England  at  the  date  of  the  judg- 
ment. 

And  there  is  no  decided  case  in  which  a  bailiff  has  been  held  liable  for 
interest :  in  proceeding  under  the  statute  the  plaintiff  must  show  that  the 
bailiff  has  received  more  than  he  ought.     Willes,  208.  Com.  Dig.  Acco. 

IV.  H,  Watson  in  reply. — As  to  the  interest,  the  whole  of  the  business 
having  been  transacted  in  the  West  Indies  the  defendant  is  hable  to  the 
liigher  rate :  Harvey  v.  Archbdd,  With  respect  to  the  account,  the  cases 
cited  have  no  bearing,  for  the  arbitrator  has  found  that  the  defendant 
teas  bailiff,  and  in  that  capacity  the  action  lies  whether  he  were  partner 
also,  or  not.  A  bailiff  may  be  constituted  by  a  mere  delivery  for  sale ; 
Vin.  Abr.  Acco.  E.  2.  pi.  2.    And  a  bailiff  must  render  such  an  account 
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of  the  share  of  the  party  for  whom  he  is  bailiff,  as  to  enable  that  party  to 
recover  on  it  in  a  court  of  justice :  Willes,  209.  No  such  account  has 
been  rendered  here,  the  amount  of  loss  incurred  by  the  plaintiffs  being 
altogether  passed  by. 

Cur.  adv.  vnlL 

TiWDAL,  C.  J. — The  first  question  referred  to  us  upon  the  award  made 
in  this  case  is,  whether  the  verdict  shall  be  entered  upon  all  the  issues 
for  the  plaintiffs,  or  upon  any,  and  which  of  them,  tor  the  defendant.     I 
The  second  is,  whether  final  judgment  shall  be  entered  for  the  plaintiffs     | 
in  respect  of  all,  or  which  of  the  counts  in  the  declaration,  and  if  so,  for     j 
what  sum  or  sums. 

As  to  the  first  question,  the  only  issues  upon  which  any  doubt  can  arise 
as  to  the  party  in  whose  favour  the  verdict  ought  to  be  entered,  are  the  i 
issues  raised  upon  the  fourth  and  fifth  pleas :  on  all  the  other  issues  the 
plaintiffs  are,  upon  the  facts  found  in  the  award,  clearly  entitled  to  the 
verdict.  The  issues  in  question  arise  upon  traverses  taken  to  the  fourth 
and  fifth  pleas,  which  virtuallv  involve  the  same  inquirv;  namely,  whe- 
ther, before  the  action  was  brought,  the  defendant  did  render  to  the 
plaintiffs  a  reasonable  account  of  the  goods  and  merchandises  in  the  first 
and  second  counts  mentioned,  and  of  the  proceeds  and  profits  thereof. 
And  in  order  to  determine  in  favour  of  which  of  the  two  parties  this  issue 
ought  to  be  found,  it  will  be  necessary,  in  the  first  place,  to  ascertain  the 
precise  legal  meaning  of  the  traverse  itself. 

The  plea,  although  in  form  the  traverse  of  an  allegation  in  the  count, 
cannot  oe  distinguished  in  its  legal  construction  and  operation  from  the 
plea,  well  known  and  established  in  law  as  a  bar  to  an  action  of  account ; 
namely,  "  that  the  defendant  hath  fully  accounted  with  the  plaintiff  him- 
self." It  is  a  good  plea  in  an  action  of  account,  as  la^d  down  in  F.  N. 
B.  117,  D.  note  ((/),  that  the  defendant  has  accounted  before  auditors 
assigned  by  the  plaintiff;  or  that  he  has  accounted  before  to  the  plaintiff 
himself;  and  the  reason  given  is,  that  after  such  account  made,  the  action 
of  acconnt  is  gone,  and  the  plaintiff  may  have  an  action  of  debt  on  tlie 
arrear  or  balance  of  the  account.  (See  also  Bro.  Abr.,  Accompt,  pi.  26, 
67.)  And  again,  it  is  laid  down  in  the  case  of  Godfrey  v.  Saunders,  3 
Wils.  113,  that  "  where  the  party  is  once  chargeable  or  accountable,  he 
cannot  plead  in  bar,  except  in  case  of  a  release  or  plene  computavit,  but 
must  go  before  auditors :  these  exceptions  are,  because  a  release  and 
having  fullv  accounted  are  total  extinctions  of  the  right  of  action." 
From  which  authorities  the  inference  is,  that  unless  the  plea  amounts  to 
a  plea  of  plene  computavit,  inasmuch  as  it  admits  that  the  defendant  is 
chargeable  and  accountable,  there  must  be  a  judgment  quod  computet. 
The  question  therefore  necessarily  arises.  What  is  such  an  accounting 
with  the  plaintiff  as  will  satisfy  this  plea  ? 

And  we  think  the  accounting  which  is  necessary  to  satisfy  this  allega- 
tion may  be  inferred  from  the  passage  in  Fitzherbert  already  cited,  and 
the  authorities  there  referred  to  from  the  Year-books  (viz.  7  H.  4, 14,  and 
34  H.  6,  43,)  to  be  the  rendering  an  account  to  the  satisfaction  of  (Jte 
plaintiff,  or  an  account  which  shows  an  agreed  balance  between  the 
plaint  ff  and  the  defendant ;  for  nothing  short  of  this  would  be  sufficient 
to  aher  the  nature  of  the  demand,  and  to  give  the  plaintift'  an  action  of 
debt  for  the  arrears  or  balance.  And,  again,  in  the  case  in  the  Year- 
books last  referred  to,  where  the  plea  was  that  the  defendant,  "  after  the 
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receipt  of  the  moneys,  and  before  the  writ  purchased,  himself  accounted 
together  with  the  plaintiff,  of  the  same  moneys ;"  and  it  was  objected 
that  the  plea  was  bad,  because  a  man  cannot  be  judge  in  his  own  cause ; 
the  answer  given  was,  "  that  by  mutual  consent  he  may."  And,  indeed, 
it  is  obvious,  that  if  the  mere  fact  of  rendering  a  true  account  to  the 
plaintiff,  though  not  agreed  to  by  him,  were  sufficient  to  bar  the  action, 
a  defendant,  by  pleading  plene  computavit,  might  always  defeat  the  object 
of  the  action  of  account,  which  is  to  obtain  an  investigation  before  audi- 
tors, and  might  insist  that  the  truth  of  the  whole  account  rendered  was  a 
question  to  be  decided  before  the  jury  at  Nisi  Prius. 

And  still  further,  as  the  plea  of  accounting  before  the  plaintiff  himself 
is  just  upon  the  same  footing  as  an  accounting  before  auditors  appointed 
by  the  plaintiff,  and  it  is  clear  that  the  defendant  in  the  latter  case  must 
account  to  their  satisfaction,  we  hold  ourselves  warranted  in  saying,  that 
the  plea  put  in  by  the  defendant  on  this  occasion,  that  he  has  rendered 
to  the  plaintiffs  a  reasonable  account,  is  not  made  out  in  his  favour, 
unless  he  can  show  that  the  account  so  rendered  was  one  of  that  descrip- 
tion, that  the  result  was  a  balance  ascertained  and  agreed  upon  between 
the  parties.  Now,  upon  the  evidence  before  the  arbitrator,  it  is  manifest 
that  the  account  rendered  by  the  defendant  was  not  an  account  to  which 
the  plaintiffs  ever  agreed  :  but,  on  the  contrary,  that  whilst  the  defendant 
rendered  an  account  in  which  he  charged  himself  as  factor  for  the  whole, 
the  plaintiffs  insisted  that  he  ought  to  render  an  account  in  which  he 
should  be  chargeable  as  a  factor  for  one  moiety  only,  and  as  owner  of 
the  other,  and  thereby  make  himself  liable  to  a  moiety  of  the  losses  arising 
from  the  sale  of  the  whole.  It  appears  therefore  to  us,  that  the  issu<j 
upon  the  fourth  and  fifth  pleas  must  be  found  for  the  plaintiffs,  and  that 
they  are  entitled  to  judgment  against  the  defendant,  "  quod  computet" 
generally,  upon  the  whole  declaration. 

The  remaining  question  referred  to  us  is.  upon  what  counts  in  the 
declaration  the  plaintiffs  are  entitled  to  find  judgment,  and  for  what  sum. 
And  upon  this  latter  question  we  think,  that  although  difficulties  might 
have  arisen  as  to  the  mode  of  taking  the  account,  resulting  from  the  form 
of  the  declaration,  and  the  character  in  which  the  defendant  stands 
charged  thereby,  in  case  the  account  had  been  taken  before  auditors 
assigned  by  the  court,  under  the  judgment  nuod  computet,  yet  under  the 
power  given  to  the  arbitrator  by  consent  of^  the- parties,  such  difficulties 
are  removed ;  and  that  it  was  intended  by  the  order  of  the  court,  and 
the  consent  of  the  parties,  that  when  the  arbitrator,  after  hearing  the 
evidence,  decided  that  the  defendant  should  account,  he,  the  arbitrator, 
should  take  the  account  between  the  parties  as  it  really  stood,  and  ought 
to  be  taken  between  them,  with  reference  to  their  real  and  true  relation 
to  each  other ;  in  short,  that  he  was  to  sit  as  an  arbitrator,  to  whom  all 
matters  in  difference  between  the  parties  were  referred,  and  not  simply 
as  an  auditor,  assigned  under  the  common  law  judgment,  quod  computet, 
notwithstanding  the  judgment  was  ultimately  to  be  entered  up  in  the 
action.  And  in  this  view  we  think  the  account  has  been  rightly  taken 
by  the  arbitrator,  and  that  the  judgment  should  be  entered  upon  the  first 
and  second  counts  which  were  traversed,  for  the  aggregate  sums  found 
by  him  to  be  due  thereon  for  principal  and  interest  at  6  per  cent. ;  and 
t4>on  the  fourth  and  fifth  counts,  on  which  judgment  went  by  default,  for 
the  aggregate  of  the  principal  sum  and  interest  at  the  rate  above  men- 
tiooedl  as  stated  by  the  arbitrator.     And  we  give  judgment  accordingly. 
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FECTOR  V.  BEACON.— p.  302. 

1.  The  Btftt.  9  G.  4,  c.  22,  for  entering  up  judgment  upon  the  certificate  of  the  Speaker 
of  the  House  of  Commons,  is  to  be  construed  liberally;'  the  certificate  is  a  primA/ade 
case  for  the  party  who  appears  on  the  face  of  it  to  be  entitled  to  costs;  and  the  onus 
lies  on  the  defendant,  if  he  resist  payment,  to  make  out  that  the  plaintiff  is  not 
entitled. 

2.  The  certificate  is  conclusive  as  to  the  amount  of  costs  specified  in  it 

3.  The  action  on  the  certificate  may  be  brought  against  any  one  of  several  persons  named 
in  it  as  liable. 

In  Michaelmas  term, 

Thesiger  obtained  a  rale  nisi  under  the  statute  9  G.  4,  c.  22,  b.  63,  to 
sign  and  enter  up  final  judgment  against  the  defendant  for  620^.  15«. 
lOi.,  upon  aflSdavits, 

That  the  Speaker  of  the  House  of  Commons  had  duly  signed  the  fol- 
lowing certificate : — "  Whereas  John  Rickman,  Esq.,  clerk  assistant  of 
the  House  of  Commons,  and  James  William  Farrer,  Esq.,  one  of  the 
Masters  of  the  High  Court  of  Chancery,  who  were  duly  authorized  and 
directed  by  me  in  pursuance  of  an  act  passed  in  the  ninth  year  of  the 
reign  of  his  Majesty  King  George  the  Fourth,  intituled  '  An  act  to  con- 
solidate and  amend  the  law  relating  to  the  trial  of  controverted  elections 
or  petitions  of  members  to  serve  in  parliament/  to  examine  and  tax  the 
costs,  and  the  expenses  incurred  by  John  Minet  Fector,  Esq.,  sitting 
member  for  the  borough  of  Maidstone,  have  reported  to  me  the  amount 
thereof,  I  do  hereby  certify,  that  the  costs  and  expenses  allowed  in  the 
said  report  amount  to  the  sum  of  620?.  15«.  lOd. ;  and  that  George 
Beacon,  George  Powell,  William  Lucking  Wright,  William  Jury,  Wal- 
ter Harris,  and  William  Richard  Brown,  who  signed  the  petition,  com- 
plaining of  an  undue  election  and  return  for  the  said  borough,  declared 
by  the  select  committee  appointed  to  try  the  merits  of  the  said  petition, 
1o  be  frivolous  and  vexatious,  are  liable  to  pay  the  same : 

"  Given  under  my  hand  this  6th  day  of  August,  1838. 

"J.  Abercromby,  Speaker:" 

That  the  plaintifi'  by  deed  poll  had  appointed  Mr.  Richard  Hart,  his 
attorney,  to  demand  and  receive  the  sum  mentioned  in  the  certificate 
from  the  persons  named  therein,  and  each  of  them : 

That  Hart  served  the  defendant  with  a  copy  of  the  certificate  and 
deed  poll,  showed  him  the  originals,  and  demanded  payment  of  the 
6202.  158.  10(2.;  but  that  it  was  never  paid  by  the  defendant  or  any 
other  person  liable : 

That  in  September,  1838,  a  writ  of  summons  in  an  action  of  debt  for 
620/.  158.  10(2.  was  sued  out  against  the  defendant,  and  personally 
served  upon  him,  endorsed  with  the  name  and  place  of  abode  of  Hart  as 
such  attorney  as  aforesaid : 

That  in  October,  the  defendant  not  having  appeared,  an  appearance 
was  entered  for  him  by  Bower  and  Back,  Hart's  agents,  and  soon  after- 
wards notice  was  given  by  Mr.  James  Coppock  that  he  was  the  defend- 
ant's attorney,  and  would  receive  a  declaration. 

That  in  November  a  copy  of  the  declaration  was  delivered  to  Cop- 
pock, and  another  copy  was  filed  at  the  Master's  office ;  which  declara- 
tion was  as  follows: — "Kent,  to  wit,  John  Minet  Fector,  Esq.,  the 
plaintiff  in  this  suit,  by  Richard  Hart  his  attorney,  complains  of  George 
beacon,  the  defendant  in  this  suit,  who  has  been  summoned  to  answer 
the  said  plaintiff  in  an  action  of  debt ;  and  the  said  plaintiff  demands 
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the  sum  of  620Z.  15«.  lOd.,  which  the  said  defendant  owes  to  and 
LiQJustly  detains  from  him  :  for  that  whereas  the  said  defendant  hereto- 
fore, to  wit,  on  the  18th  of  September,  1838,  was  indebted  to  the  said 
pL&intiff  in  the  sum  of  6202.  15«.  10c2.,  bj  virtue  of  a  statute  made  and 
passed  in  the  9th  year  of  the  reign  of  King  George  the  Fourth,  to  con- 
solidate and  amend  the  laws  relating  to  the  trial  of  controverted  elec- 
tions, or  returns  of  ifiembers  to  serve  in  parliament ;  whereby,  and  by 
force  of  the  said  statute,  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  from  the  said  defendant  the  said  sum  of  6202. 
1o9.  lOd.,  being  the  said  sum  above  demanded ;  yet  the  said  defendant, 
although  often  requested  so  to  do,  hath  not  yet  paid  the  said  sum  ab.ove 
demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  so  to  do  hatli 
hitherto  wholly  refused,  and  still  refuses,  to  the  damage  of  the  said 
plaintiff  of  50/.,  and  therefore  he  brings  his  suit,"  &c. 

That  the  day  after  the  declaration  was  filed  the  defendant  was  served 
with  notice  thereof,  and  with  a  copy  of  the  particulars  of  the  plaintiff's 
demand. 

Copies  of  all  the  documents  were  annexed  to  the  afiSdavits,  and  the 
plaintiff 's  signature  to  the  power  of  attorney  was  duly  verified. 

Wilde,  Serjt.,  and  Gockbumy  showed  cause,  upon  an  affidavit  by  Mr, 
Goppock,  which  stated. 

That  having  undertaken  in  the  absence  of  Mr.  Northouse,  parlia- 
mentary agent,  to  attend  to  the  taxation  of  the  costs  referred  to  in  the 
following  notice, — "  Maidstone  borough ;  We,  the  examiners  appointed 
to  tax  the  costs  and  expenses  of  Mr.  Hart  in  the  matter  of  the  above 
election,  have  appointed  Thursday,  the  2d  day  of  August,  at  four  o'clock 
in  the  afternoon,  in  one  of  the  committee  rooms  of  the  House  of  Com- 
mons ;  J.  W.  Farrer ;  W.  G.  Rose,  clerk  to  the  taxation ;  House  of 
Commons,  July  80th,  1838;" — he  went  first  to  the  office  of  Mr.  Rose, 
clerk  to  the  recognisances  on  election  petitions,  and  clerk  to  the  taxa- 
tion of  costs,  at  the  offices  of  the  House  of  Commons  in  Parliament 
street,  and  there  inspected  the  original  application  for  taxation  previous 
to  the  appointment  to  tax,  in  order  to  ascertain  if  the  proceedings  were 
regular  and  according  to  the  statute. 

That  the  original  application  upon  which  the  reference  was  made  by 
the  speaker,  and  upon  which  such  appointment  to  tax  had  proceeded,  was 
as  follows : — "  Sir,  in  pursuance  of  the  act  9  G.  4,  c.  22,  we  are  directed 
to  transmit  to  you  a  copy  of  Mr.  Hart's  account  against  the  petitioners 
in  the  Maidstone  election,  and  to  request  you  to  have  the  same  taxed  in 
the  usual  way.  We  are.  Sir,  your  obedient  humble  servants,  Bower  and 
Back,  46  Chancery  Lane,  27th  July,  1838.  To  The  Right  Honourable 
the  Speaker  of  the  House  of  Commons." 

That,  annexed  to  the  application  above  set  forth,  was  an  appointment 
signed  by  the  Speaker  of  the  House  of  Commons,  as  follows : — "  By 
virtue  of  the  powers  given  to  the  Speaker  of  the  House  of  Commons, 
by  an  act  passed  in  the  ninth  year  of  the  reign  of  his  Majesty  King 
(jeorge  the  Fourth,  I  do  hereby  nominate  and  appoint  John  Rickman, 
Esq.,  clerk  assistant  to  the  House  of  Commons,  and  James  W.  Farrer, 
Esq.,  one  of  the  Masters  of  the  High  Court  of  Chancery,  to  examine 
and  tax  the  costs  and  expenses  mentioned  in  the  requisition  hereunto 
annexed ;  and  the  said  J.  Rickman  and  J.  W.  Farrer  are  to  report  to 
me  the  amount  thereof,  together  with  the  name  of  the  party  liable  to 
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pay  the  same.     Given  under  my  hand  this  30th  of  July,  1838.     J. 
Abercromby,  Speaker." 

That  the  requisition  so  referred  to  in  the  said  nomination  and  appoint- 
ment of  the  said  examiners,  wds  the  requisition  signed  Bower  and  Ba<3k, 
above  set  forth. 

That  deponent  also  inspected  the  original  document  signed  by  the  said 
J.  Bickxnan  and  J.  W.  Farrer,  a  copy  of  which  had  been  served  on  the 
clerk  of  Mr.  Northouse  at  the  oflSce  of  the  latter,  by  which  the  taxation 
had  been  fixed  for  the  2d  of  August,  which  document  was  as  follows : — 
"  Maidstone  Borough.  We»  the  examiners  appointed  to  tax  the  costs ' 
and  expenses  of  Mr.  Hart  in  the  matter  of  the  above  election,  have  ap- 
pointed Thursday,  the  2d  of  August,  at  four  o'clock  in  the  afternoon,  in 
one  of  the  committee  rooms  of  the  House  of  Commons,  for  such  taxa- 
tion. J.  Rickman,  J.  W.  Farrer ;  W.  G.  Rose,  clerk  to  the  taxation. 
House  of  Commons,  July  30th,  1888." 

That  on  the  2d  August  deponent  attended  at  the  place  appointed  for 
the  taxation  of  the  said  costs  and  expenses  of  Mr.  Hart ;  at  which  taxa- 
tion the  said  J.  Rickman  and  J.  W.  Farrer  presided,  and  W.  G.  Rose, 
clerk  to  the  taxation,  attended  with  all  the  documents  and  papers  refer- 
red to  in  this  affidavit ;  and  the  said  W.  G.  Rose  did  in  the  presence  of 
the  examiners,  and  as  preliminary  to  the  said  taxation,  read  the  requi- 
sition of  Messrs.  Bower  and  Back  above  set  forth,  to  tax  the  costs  and 
expenses  of  Mr.  Hart,  and  the  nomination  and  appointment  by  the 
Speaker  of  the  House  of  Commons,  of  J.  Rickman  and  J.  W.  Farrer 
to  tax  the  costs  mentioned  in  the  requisition  annexed  to  the  nomination 
and  appointment  as  above  set  forth :  and  deponent  then  objected  to  the 
power  of  the  said  examiners  to  tax  the  said  costs,  and  protested  against 
their  proceeding  with  the  taxation ;  but  that  the  said  examiners  never- 
theless proceeded  to  tax  and  did  tax  the  same. 

That  the  costs  so  taxed  by  the  examiners  contained  separate  and  dis- 
tinct costs  and  charges  for  the  opposition  of  two  several  and  distinct 
parties ;  and  that  one  part  of  the  bill  contained  the  costs  purporting  to 
be  incurred  in  and  about  the  preparing  and  presenting  and  prosecuting 
a  petition  from  and  on  behalf  of  an  elector,  whose  name  is  not  mentioned 
in  the  said  bill,  and  consequent  upon  the  same  ;  which  costs  were  not 
costs  or  expenses  incurred  by,  and  were  not  and  did  not  by  the  said  bill 
purport  to  be  incurred  by  the  said  J.  M.  Fector. 

That  after  the  taxation  of  the  said  costs  the  examiners  returned  to 
the  Speaker  a  report,  which  was  shown  to  deponent  by  the  proper  officer 
of  the  House  of  Commons ;  and  which  report,  signed  by  the  examiners, 
was  as  follows: — "Maidstone  election.  In  pursuance  of  the  within- 
mentioned  order  of  the  Right  Honourable  the  Speaker  of  the  House  of 
Commons,  dated  the  30th  day  of  July  last,  and  herewith  returned,  We, 
the  examiners  thereby  appointed,  do  certify  that  in  obedience  thereto, 
we  have  examined  and  taxed  the  costs  and  expenses  mentioned  in  the 
said  order ;  and  we  do  hereby  report  to  the  Right  Honorable  the  Speaker 
of  the  House  of  Commons  that  the  costs  and  expenses  allowed  by  us  on 
such  taxation  amount  to  the  sum  of  6202.  15«.  lOd. ;  and  we  do  further 
report  that  George  Beacon,  George  Powell,  William  Lucking  Wright, 
William  Jury,  Walter  Harris,  and  William  Richard  Brown,  who  signed 
the  petition  from  the  borough  of  Maidstone,  found  by  the  select  com- 
mittee to   be  frivolous  and  vexatious,  are  to  pay  the  same.     Given 
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under  our  hands  the  2d  day  of  August,  1838.     John  Rickman,  J.  W, 
Farrer." 

That  the  coats  mentioned  and  allowed  by  the  examiners  in  the  last 
mentioned  report  or  document  were  composed  of  and  comprised  costs 
and  expenses  incurred  by  two  separate  and  distinct  parties  before  the 
committee ;  and  that  the  said  report  included  and  contained  such  sepa 
rate  costs  in  one  general  aggregate  sum,  without  distinguishing  the 
respective  costs  and  expenses  incurred  by  each  of  the  said  distinct  and 
separate  parties. 

That  deponent  searched  the  minutes  of  the  proceedings  of  the  select 
committee  of  the  House  of  Commons  upon  the  said  Maidstone  election 
petition ;  and  that  the  following  was  the  entry  thereon,  so  far  as  the 
same  related  to  the  attendance  of  parties,  agents,  or  counsel : — ''  Mer- 
curii  18°  die  Julii  1838. — ^Names  called  over;  all  present.  Petition  of 
George  Beacon  and  others,  electors,  read;  agent,  Mr.  Northouse; 
counsel,  Mr.  Hill^  Mr.  Cockhum^  Mr.  Palmer :  for  sitting  members,  and 
Joseph  Benstead  and  others,  admitted  parties  to  defend  the  return,  ^ 
agents,  Dyson  and  Hall;  counsel,  }At.  Austiny  Mr.  Talbot:  adjourned 
till- to-morrow  at  eleven  o'clock.  Jovis  19°  die  Julii  1838. — Names 
called  over :  all  present.  Mr.  Thesiger  appeared  as  counsel  for  the  sit-^ 
ting  member,  in  addition  to  the  counsel  w^ho  appeared  yesterday.'* 

That  there  were  not  any  persons  named  as  agents  upon  the  minutes 
of  the  committee,  other  than  the  said  Mr.  Northouse,  and  Messrs.  Dyson 
and  Hall. 

That  deponent  searched  the  book  kept  at  the  ofiSce  of  the  House  of 
Commons  from  its  first  commencement  on  the  13th  of  March,  1837,  to 
the  present  time ;  that  the  name  of  Richard  Hart  did  not  appear  there- 
in; and  that  Richard  Hart  was  not  qualified  to  act  as  a  parliamentary 
agent  upon  any  petition  before  the  House  of  Commons,  according  to  the 
rules  issued  by  the  Speaker,  in  pursuance  of  resolutions  of  the  House  of 
Commons. 

That  since  the  issuing  of  the  certificate  of  the  Speaker  of  the  House 
of  Commons,  deponent  inquired  of  the  said  J.  W.  Farrer,  one  of  the 
examiners,  as  to  any  costs  taxed  by  him  jointly  with  J.  Rickman, 
in  the  matter  of  the  Maidstone  election  petition ;  and  the  said  J. 
W.  Farrer  informed  deponent,  on  the  19th  of  November  instant — 
which  information  deponent  believed  to  be  true, — that  the  only  costs 
taxed  by  him  in  the  matter  of  the  Maidstone  election  petition  were  those 
taxed  in  pursuance  of  the  order  and  nomination  of  the  Speaker  of  the 
House  of  Commons,  above  set  forth ;  and  that  the  only  report  signed 
by  him  was  the  report  above  set  forth.  » 

Tliat  Joseph  Benstead  was,  upon  petition,  admitted  as  a  party  to 
defend  the  return  of  Mr.  Fector ;  and  that  separate  actions  had  been 
brought  against,  and  declarations  delivered  to  Powell,  Wright,  Jury, 
Harris,  and  Brown,  for  the  same  6202.  15«.  lOd,  mentioned  in  the 
Speaker's  certificate. 

Upon  these  affidavits  it  was  objected,  first,  that  judgment  could  not 
be  entered  up  for  the  plaintiff,  his  costs  not  having  been  ascertained  in 
the  manner  prescribed  by  9  G.  4,  c.  22,  s.  60,  which  enacts  "  that  the 
costs  and  expenses  of  prosecuting  or  opposing  any  petition  presented 
under  the  provisions  of  this  act,  and  the  costs,  expenses,  and  fees  which 
ihall  be  due  and  payable  to  any  witness  summoned  to  attend  before 
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each  committee,  or  to  any  clerk  or  oflScer  of  the  House  of  Commons, 
upon  the  trial  of  any  such  petition,  shall  be  ascertained  in  manner  fol- 
lowing, (that  is  to  say,)  that  on  application  made  to  the  Speaker  of  the 
House  of  Commons,  within  three  months  after  the  determination  of  the 
merits  of  such  petition,  6y  any  such  petitioner,  po^fttfy  witness,  or  officer 
as  before  mentioned,  for  ascertaining  such  costs,  expenses,  or  fees,  the 
Speaker  shall  direct  the  same  to  be  taxed  by  two  persons,  of  whom  the 
clerks  or  one  of  the  clerks  assistant  of  the  House  shall  always  be  one ; 
and  one  of  the  following  officers,  not  being  a  member  of  the  House,  shall 
be  the  other ;  (that  is  to  say).  Masters  in  the  High  Court  of  Chancery, 
clerks  in  the  Court  of  King's  Bench,  prothonotaries  in  the  Court  of 
Common  Pleas,  and  clerks  in  the  Court  of  Exchequer ;  and  the  persons 
so  authorized  and  directed  to  tax  such  costs,  expenses,  and  fees  shall, 
and  they  are  hereby  required,  to  examine  the  same,  and  to  report  the 
amount  thereof,  together  with  the  name  of  the  party  liable  to  pay  the 
same,  to  the  Speaker  of  the  said  House,  who  shall,  upon  application 
made  to  him,  deliver  to  the  party  or  parties  a  certificate  signed  by  him- 
self, expressing  the  amount  of  the  costs,  expenses,  and  fees  allowed  in 
such  report,  together  with  the  name  of  the  party  liable  to  pay  the  same ; 
and  the  persons  so  appointed  to  tax  such  costs,  expenses,  and  fees,  and 
report  the  amount  thereof,  are  hereby  authorized  to  demand  and  receive 
for  such  taxation  such  fees  as  shall  be  from  time  to  time  fixed  by  any 
resolution  of  the  House ;  and  such  certificate  so  signed  by  the  Speaker 
shall  be  conclusive  evidence  of  the  amount  of  such  demands  in  all  cases 
^and  for  all  purposes  whatsoever." 

That  statute  gave  the  Speaker  a  new  jurisdiction  unknown  to  the  com- 
mon law ;  and  the  Court,  therefore,  as  in  the  case  of  summary  convic- 
tions, would  see  that  the  statutory  authority  was  strictly  and  accurately 
pursued.  Reg,  V.  Whistler,  2  Salk.  642;  Rex  v.  Chandler,  1  Salk.  378; 
■  2  Hawkins,  PI.  Cr.  c.  25,  s.  13;  Rex  v.  Jukes,  8  T.  R.  642;  Rex  v. 
Green,  Cald.  391 ;  Rex  v.  Little,  1  Burr.  609 ;  Burn's  Just.  Conviction, 
699 ;  Paley  on  Convictions. 

Here,  the  application  to  the  Speaker,  required  by  sect.  60  to  be 
made  by  the  petitioner,  party,  witness,  or  officer  concerned,  had  been 
made,  not  by  the  plaintiff  who  was  a  party  to  the  proceedings  before 
the  committee,  but  by  Back  and  Bower  on  the  part  of  Hart,  who  was 
neither  petitioner,  party,  witness,  nor  officer,  nor  even  an  agent  author- 
ized to  appear  before  the  committee ;  so  that  it  nowhere  appeared  how 
the  plaintiff  was  entitled  to  the  costs  which  had  been  applied  for  by 
Hart.  In  Rex  v.  Daman,  2  B.  &  Aid.  378,  it  was  held,  that  where  a 
penalty  is  given  to  a  particular  party — as  to  the  owner  of  a  fishery — the 
information  must  be  laid  by  the  party  himself,  or  by  some  one  who  lays 
it  expressly  at  the  instance  of  the  party  interested.  In  Ranson  v. 
Dundas,  3  New  Cases,  123;  (32  E.  C.  L.  K.,)  the  application  was  made 
by  the  petitioner  proprio  nomine.  Even  if  it  could  be  assumed,  in  the 
absence  of  all  evidence,  that  Hart  was  an  agent  for  the  plaintiff,  still 
the  application  was  inoperative ;  for  it  was  made  by  Bower  and  Back, 
deputed  by  Hart,  who,  if  an  agent,  had  no  power  to  depute.  Delegatus 
nan  potest  delegare. 

Secondly,  the  certificate  was  invalid,  because  the  620Z.  15s.  lOd.  in- 
cluded the  costs  of  Benstead,  a  separate  party  who  appeared  to  defend 
the  return,  and  against  whom  there  should  have  been  a  separate  certifi 
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cate.  In  Strachey  v.  Turley^  7  East,  507,  where  two  petitions  against 
the  same  return  were  reported  frivolous  and  vexatious,  and  the  Speaker 
certified  a  joint  taxation  of  costs  against  both  petitioners,  the  Court  of 
King's  Bench  thought  that  such  joint  taxation  was  not  warranted  by 
the  statute  28  G.  3,  c.  52,  and  the  plaintiff  was  nonsuited.  And  great 
injustice  might  be  done  if  the  law  were  otherwise ;  for  one  petitioner 
might  proceed  on  a  ground  that  would  occasion  no  expense, — as  that 
the  member  was  under  age, — while  another  might  petition  on  a  ground 
which  might  occupy  a  committee  many  weeks, — ^as  bribery, — and  occa- 
sion nine-tenths  of  the  whole  expense.  For  aught  that  appeared  to  the 
contrary,  Benstead's  expenses  here  might  form  that  proportion  of  the 
entire  amount. 

Thirdly,  according  to  sect.  63  of  9  G.  4,  c.  22,  the  Speaker's  certifi- 
cate is  to  have  the  same  effect  as  a  warrant  of  attorney  to  confess  judg- 
ment :  if  so,  this  action  should  have  been  brought  against  all  the  peti- 
tioners jointly ;  for  a  warrant  of  attorney  given  by  several  persons  does 
not  operate  as  an  authority  to  sign  judgment  against  any  number  less 
than  the  whole ;  even  though  some  may  have  died  since  executing  the  . 
warrant ;  Raw  v.  Alderson^  7  Taunt.  453,  (2  E.  C.  L.  R.,)  Gee  v.  jjane^ 
15  East,  592.  Under  sect.  63,  the  demand  may  be  made  on  one  or 
more  of  the  parties  reported  to  be  liable ;  but  though  the  demand  may 
be  so  made,  the  action  must  be  against  all.  In  Qumey  v.  OordoUy  2 
Tyrwh.  616,  there  was  a  separate  report  against  the  petitioner,  and  upon 
that  report  he  was  the  only  person  liable. 

Thesiger  and  Channelly  in  support  of  the  rule. 

The  principle  acted  on  by  the  Court  in  cases  of  statutory  jurisdiction 
and  summary  convictions,  does  not  apply  here :  for  the  plaintiff  pro- 
ceeds on  the  report  of  a  committee  of  the  House  of  Commons ;  and  the 
statute  which  authorizes  the  Speaker  to  certify  the  amount  of  costs,  is 
in  ease  of  the  defendant,  and  ought  to  be  construed  liberally. 

The  statute,  however,  is  directory  only  as  to  the  person  by  whom  the 
application  to  the  speaker  is  to  be  made :  and  all  the  requisites  essential 
to  entitle  the  plaintiff  to  costs  appear  in  this  case :  it  appears  that  he 
was  returned  for  Maidstone ;  that  his  return  was  petitioned  against ; 
that  the  petition  was  found  to  be  frivolous  and  vexatious ;  that  the  costs 
were  taxed,  and  the  defendant  ordered  to  pay  them.  It  is  immaterial 
whether  the  application  to  the  Speaker  to  tax  the  costs  was  made  by 
the  plaintiff,  by  his  agent,  or  by  an  ordinary  messenger. 

At  all  events,  should  the  Court  deem  it  material  that  the  plaintiff 
should  show  an  application  by  himself  or  his  agent,  that  fact  may  be 
collected  from  the  affidavit  put  in  on  behalf  of  the  defendant.  That 
affidavit  is  so  craftily  framed,  that  its  silence  upon  information  with 
which  the  deponent  might  have  furnished  the  Court  affords  a  strong 
presumption  that  the  requisite  application  was  made.  From  the  depo- 
nent's having  omitted  to  annex  the  account  referred  to  in  the  letter  of 
Bower  and  ^Back,  or  to  state  what  was  the  precise  objection  he  took 
before  the  examiners,  it  may  be  inferred  that  that  account  would  have 
sufficiently  connected  Hart  with  the  plaintiff:  and  it  was  the  defendant's 
duty  to  annex  that  account,  to  which  it  is  plain  he  had  access  ;  for  the 
plaintiff  having  established  o,  prima  facie  case  by  the  production  of  the 
speaker's  certificate,  it  was  for  the  defendant  to  establish  his  objection 
by  the  fullest  information  he  could  lay  before  the  Court. 

Secondly,  with  respect  to  Benstead's  expenses,  the  Speaker's  certifi- 
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cate  is  conchisive  as  to  the  amount :  Ranson  v.  Dundas :  but  they  might 
properly  be  included,  for  it  is  manifest  that  Benstead  and  the  plaintiff, 
in  defendinr;  the  plaintiff's  return,  were  embarked  in  one  and  the  same 
cause.  Strachey  v.  Turley  is  distinguishable,  as  being  the  case,  not  of 
a  party  petitioned  against,  for  whom  and  his  supporters  there  can  be 
but  one  couree  of  proceeding,  but  of  two  petitioners,  who  might  have 
proceeded  on  grounds  wholly  different. 

Lastly,  it  is  clear  from  Gurney  v.  Gordon  that  an  action  lies  on  the 
certificate  against  one  of  several  petitioners ;  and  unless  the  defendant 
can  make  it  appear  that  the  plaintiff  has  actually  recovered  against 
another,  he  is  entitled  to  proceed  with  the  present  action. 

Cur,  adv.  vult. 

TiNDAL,  C.  J. — Upon  showing  cause  against  the  rule  granted  in  this 
case,  for  signing  and  entering  up  final  judgment  for  the  sum  specified  on 
the  certificate  of  the  Speaker  of  the  House  of  Commons,  in  pursuance 
of  the  Stat.  9  G.  4,  c.  22,  three  objections  have  been  urged  on  the  part 
of  the  defendant  against  the  plaintiff's  right  to  recover  his  costs :  first, 
that  upon  the  facts  brought  before  the  Court  by  the  affidavits,  the  Speaker 
had  no  jurisdiction  to  grant  his  certificate ;  secondly,  that  the  certificate 
includes  the  costs  of  another  petitioner  besides  those  of  the  plaintiff; 
and  lastly,  that  the  action  should  have  been  a  joint  action  against  all 
the  petitioners,  not  a  several  action  against  each. 

With  respect  to  the  objection  lastly  taken,  we  think  it  might  have 
been  entitled  to  much  consideration,  if  the  plaintiff  had  already  entered 
up  h»s  judgment  in  another  action  against  any  one  of  the  parties  made 
liable  to  the  costs ;  for  that  would  have  raised  the  question,  whether 
more  than  one  action  can  be  maintained  under  the  statute,  where  several 
parties  are  made  liable  to  the  costs ;  but  as  no  application  Has  yet  been 
made  by  the  plaintiff  in  any  other  action,  and  it  does  not  appear  that 
any  other  will  be  made,  the  only  question  at  present  before  us  is,  whe- 
ther a  several  action  is  maintainable  against  one  of  such  parties  only. 
And  we  think  that,  under  the  construction  of  the  sixty-third  section,  it 
is  at  all  events  in  the  election  of  the  party  who  is  entitled  to  his  costs 
under  the  Speaker's  certificate,  to  demand  them  of  any  one  of  the  per- 
sons made  liable  by  the  certificate,  and  to  bring  his  action  against  such 
one  alone. 

In  support  of  the  two  former  objections,  it  has  been  urged  in  the  first 
place  on  the  part  of  the  defendant,  that  the  several  clauses  of  tlie 
statute  which  give  authority  to  the  Speaker  to  ascertain  and  certify  the 
costs,  are  to  be  considered  as,  and  to  receive  the  same  strict  construc- 
tion with,  clauses  in  an  act  of  parliament  which  impose  a  penalty,  so 
that  no  intendment  is  to  be  made  in  favour  of  the  Speaker's  jurisdic- 
tion ;  but,  on  the  contrary,  such  jurisdiction  must  appear  expressly  and 
with  entire  certainty  upon  the  face  of  the  proceedings  themselves.  But 
we  cannot  consider  the  authority  given  by  this  statute  to  the  Speaker 
as  having  any  connexion  with,  or  bearing  any  analogy  to,  a  penal  enact- 
ment. Even  admitting  that  the  clauses  which  give  to  the  committee 
appointed  to  consider  the  merits  of  a  petition,  the  power  of  reporting 
that  such  petition,  or  the  opposition  thereto,  is  frivolous  and  vexatioub ; 
and  which  impose  as  the  consequence  of  such  report  the  payment  of  the 
full  costs  and  expenses  of  the  adverse  party  by  the  persons  against 
whom  such  report  is  made,  are  to  be  considered  as  in  the  nature  of  penal 
enactments, — still  the  authority  given  to  the  Speaker  is  of  a  nature 
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widely  different ;  it  is  created  not  for  the  purpose  of  imposing  costs,  but 
of  ascertaining  their  amount  bj  taxation  of  certain  officers  therein  men* 
tloned ;  and  the  clauses  relating  to  it  have  no  other  object  or  effect  than 
to  moderate  and  diminish  the  amount  of  the  costs  already  incurred,  or 
at  all  events  to  ascertain  their  just  measure.  They  are  in  fact  clauses 
beneficial  to  and  not  in  prejudice  of  the  party  against  whom  the  penalty 
of  costs  has  been  awarded  under  the  statute :  and  ought  therefore,  as  it 
appears  to  as,  to  receive  a  favourable  construction  in  themselves ;  and 
that  every  fair  intendment  is  to  be  made  from  the  facts  disclosed  by  the 
affidavits,  in  support  of  the  jurisdiction  under  which  the  Speaker  acts. 

Now  the  first  objection  is,  that  the  name  of  Mr.  Fector,  the  petitioner, 
nowhere  appears  upon  the  face  of  any  document  brought   before  the 
Court,  until  it  occurs  for  the  first  time  in  the  Speaker's  certificate ;  but 
that  in  the  original  application  to  the  Speaker,  a  copy  "  of  Mr.  Hart's 
accovmt  against  the  petitioners**  is  transmitted  for  taxation;  and  that 
the  reference  by  the  Speaker  to  the  taxing  officers — the  appointment 
given  by  them  of  the  day  of  taxation — and   also  their  report  to  the 
Speaker  of  the  amount  of  the  costs, — never  disclose  the  name  of  the  pe- 
titiuner,  but  use  and  adopt  the  same  description  as  that  contained  in 
the  first  application.     It  is  therefore  contended  by  the  defendant,  that 
the  account  of  Mr.  Ilart  is  or  may  be  the  account  of  a  perfect  stranger 
to  the  transaction ;  that  the  costs  and  expenses  may  include  or  belong 
to  something  else ;  and  that  no  authority  is  shown  in  the  speaker  to 
irLsert  the  name  of  Mr.  Fector  in  his  certificate.     But  when  it  is  consi- 
dered that  the  taxation  of  the  costs  which  took  place  arose  out  of  the 
decision  of  the  committee  appointed  to  try  the  merits  of  the  Maidstone 
election,  by  which  it  appears,  as  set  out  in  one  of  the  affidavits,  that 
.Mr.  Fector  was  the  sitting  member  and  the  party  petitioned  against ; 
and  that  the  appointment  of  the  day  for  taxation  is  headed  '^  Maidstone 
borough,*'  and  the  costs  and  expenses  of  Mr.  Hart  in  the  matter  of  the 
above  election  are  therein  expressly  referred  to ;  that  the  report  of  the 
examiners  is  headed  '^Maidstone  election;"  and  that  the  speak er*s  cer- 
tificate is  founded  expressly  on  the  reference  which  he  had  previously 
made  to  these  same  officers,  and  which  he  describes  in  his  certificate  as 
a  reference   of  "  the   costs   and   expenses   incurred   by  John   Minett 
Fector,  Esq.,  sitting  member  for  the  borough  of  Maidstone," — it  seems 
a  necessary  intendment,  that  taking  the  documents  together,  the  costs 
and  expenses  of  Mr.  Hart  in  the  matter  of  the  election,  and  the  costs 
and  expenses  claimed  by  the  sitting  member,  mus*.  be  the  same  identical 
costs  and  expenses.     Again,  the  affidavit  of  the  defendant's  agent  st.ates 
that  he  attended  the  taxation,  that  he  objected  to  the  authority  of  the 
taxing   officers,  and   protested  against   their   proceedings;    but   that, 
nevertheless,  they  proceeded :  and  though  the  affidavit  is  silent  as  to 
wliat  objection  was  made,  yet,  taking  it  to  have   been  that  which  is 
above  adverted  to,  it  could  only  have  been  overruled  by  proof  before 
the  officers  that  the  costs  of  Mr.  Hart  and  the  costs  of  Mr.  Fector  were 
identically  the  same.     Indeed,  there  is  not  the  slightest  suggestion  in 
the  affidavit,  that  Mr.  Hart's  bill  of  costs  related  to  any  other  subject 
matter  than  the  costs  incurred  before  the  Maidstone  election  committee, 
and  such  suggestion  could  never  have  been  omitted  if  the  fact  had  war- 
ranted the  insertion  of  it.     We  therefore  think  the  first  objection  ought 
not  to  be  allowed  to  prevail. 
The  second  objection  is,  that  the  costs  of  Benstead,  an  elector,  who 
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iras  allowed  by  the  House  to  be  admitted  a  party  to  defend  the  return 
of  Mr.  Fector,  are  included  in  the  amount  of  the  taxation,  and  that  the 
speaker  had  no  jurisdiction  to  make  a  certificate  including  both.  What 
was  the  amount  of  those  costs  so  alleged  to  be  due  to  Benstead,  the 
affidavit  does  not  disclose,  nor  the  ground  upon  whidh  the  taxing  officers 
included  such  costs  in  the  bill ;  nor  indeed  does  it  appear  with  any 
degree  of  certainty  that  the  agent  made  any  precise  objection  on  this 
account.  But  whether  he  did  or  not,  we  think  this  objection  is  answered 
by  reference  to  the  sixtieth  section  of  the  statute,  by  which  the  certi- 
ficate of  the  speaker  is  declared  to  be  conclusive  evidence  of  the  amount 
of  the  costs ;  the  disputed  items  being  in  effect  items  in  the  account, 
which  the  taxing  officers,  after  hearing  both  sides,  thought  themselves 
warranted  in  allowing,  and  the  speaker  in  certifying.  And  we  think  the 
present  case  differs  widely  from  that  of  Stracltey  v.  Turlet/,  7  East,  507, 
where  the  objection  that  the  costs  of  two  separate  parties  were  made  the 
subject  of  a  joint  taxation,  appeared  upon  the  documents  themselves : 
and  the  Court  could  not  do  otherwise  than  take  notice,  that  under  a 
power  given  to  tax  the  costs  of  "such  petition,"  the  officers  had  taxe<l 
the  costs  jointly  of  two  several  petitions,  signed  by  different  persons ; 
whereas  in  the  present  case  the  objection  is  raised  only  by  affidavit. 

We  therefore  think  the  objections  ought  not  to  be  allowed,  and  that 
the  rule  for  entering  up  judgment  should  be  made  absolute. 

Rule  absolute. 


DOUGLAS  V.  CONGREVE.— p.  318. 

This  case  was  argued  before  the  Court  of  Common  Pleas,  and  a  cer- 
tificate was  returned  by  that  Court;  (see  4  New  Cases,  1,  33  Eng.  Com. 
Law  Rep.  261;)  but  afterwards  that  certificate  was  amended  by  the 
same  court,  and  was  again  returned  in  the  following  form : — 

"  We  have  heard  this  case  argued,  and  we  are  of  opinion  that  the 
plaintiff  took,  under  the  will  of  George  Douglas,  the  testator,  an  imme- 
diate estate  for  life  in  the  real  estates  of  the  said  testator,  at  Chilston  and 
elsewhere,  in  the  county  of  Kent,  and  an  estate  in  remainder  in  tail 
general  in  the  same  lands,  expectant  on  the  determination  of  the  estate 
\OT  life,  limited  to  James  Douglas  Stoddart. 

"  26th  November,  1837."  N.  C.  Tindal. 

J.  A.  Park. 
J.  Yaugran. 

T.  COLTMAW." 
BND  OF  HILARY  TERM. 
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HILARY  VACATION. 
PENNEY  V.  SLADE  and  Another.*— p.  319. 

Seren  borough  magistrates,  incladinf^  the  mayor,  assembled  to  appoint  overiM^ers.  The  mayor 
drew  from  his  pocket  two  blank  forms,  with  three  seals  ready  attached,  filled  them  op  with 
the  names  of  two  persons  of  his  own  political  party,  handed  them  to  the  two  magistratoM 
sitting  next  to  himself,  and,  on  their  being  signed,  immediately  despatched  them  by  a  con- 
stable  to  be  served.  As  soon  as  the  constable  had  lefl  the  room,  the  four  other  magistrates, 
who  had  not  observed  the  mayor's  proceedings,  requested  him  to  nominate  two  other  over, 
acers,  and,  upon  his  refusing  to  put  the  question,  appointed  them  without  his  concurrence. 
The  mayor  afterwards  caused  a  diptrcss  to  be  levied  on  pluintiff  for  rciusinj;  to  pay  a  rate 
made  by  the  overseers  appointed  by  the  mayor.  Plaintiff  having  sued  the  mayor  in  trespass, 
the  jory  were  directed  that  they  might  find  for  plaintiff,  if  they  thought  the  mnyor*s  appoint, 
ment  of  overseers  to  be  fraudulent  The  jury  having  found,  it  not  fraudulent,  tlie  court 
refused  a  new  trial,  which  was  moved  for  on  the  ground,  that  whether  tlie  ajipointment  were 
fraudulent  or  not,  it  was  void,  as  being  a  judiciol  act  done  by  the  minority  of  the  jnsticcs 
ubled,  without  opportunity  of  deliberation  afforded  to  the  entire  body. 


Tms  was  an  action  of  trespass  for  seizing  the  goods  of  the  plaintiff, 
under  colour  of  a  warrant  signed  by  the  defendants,  who  were  magis- 
trates of  the  borough  of  Poole,  (one  of  them  being  the  mayor,)  for  the 
purpose  of  enforcing  the  payment  of  a  poor-rate,  which  was  alleged  by 
the  plaintiff  to  be  void,  on  the  ground  that  the  overseers,  Sydenham  and 
Custard,  by  whom  it  was  made,  had  not  been  duly  appointed. 

At  the  trial  before  Lord  Denman,  Dorset  Spring  assizes,  1838,  it  was 
proved  on  the  part  of  the  plaintiff,  that  notice  had  been  duly  given  for 
nolding,  on  the  6th  of  April,  1837,  a  meeting  of  magistrates  for  the 
appointment  of  overseers. 

That  at  the  hour  of  meeting,  eleven  in  the  forenoon,  seven  magistrates 
were  assembled,  viz.  Mr.  Slade  the  mayor,  Mr.  Slade,  junior,  the  late 
mayor  (the  two  defendants),  Captain  Testing,  Mr.  Parrott,  Mr.  Seager, 
Mr.  Clarke,  and  Mr..Brice.  There  were  present  also  the  magistrates' 
clerk  and  his  assistant,  together  with  a  considerable  body  of  spectators. 

Mr.  Slade  junior  sat  next  to  the  mayor,  and  Captain  Festing  next  to 
Mr.  Slade  junior. 

A  list  of  persons  eligible  to  serve  the  office  of  overseer  was  then  pro- 
duced from  the  vestry,  and  the  mayor  read  out  the  names. 

Mr.  Parrott  objected  to  the  list,  that  it  appeared  to  be  made  for  a 
jK)litical  purpose,  the  names  being  talcen  almost  exclusively  from  the 
Tory  party,  to  which  the  mayor  belonged,  and  proposed  that  one  over- 
seer of  each  political  party  should  be  appointed,  from  a  more  extended 
list.     Mr.  Seager,  Mr.  Clarke,  and  Mr.  Brice  concurred  in  this  proposal. 

The  mavor  said,  "  I  shall  appoint  the  two  first  names  on  the  vestrv 
list." 

Soniebodv  then  produced  an  extended  list  containing  twelve  names, 
which  Mr.  tarrott  proceeded  to  read. 

While  he  was  in  the  act  of  reading,  the  mayor  drew  two  blank  forms 
of  appointment  from  his  pocket,  with  three  seals  ready  attached  to  each, 
and  after  signing  the  instruments,  handed  them  to  Mr.  Slade  junior,  who 
after  signing  them  handed  them  to  Captain  Festing ;  Captain  Posting 
having  signed  them,  they  were  handed  back  to  the  mayor,  who  imme- 

*  This,  and  the  two  followlnjr  casen,  were  decided  at  the  aittings  in  banco  after  the  term, 
pamouit  Co  the  atatute  1  &  2  Vict.  c.  32. 
VOL.  XXXV. — 12 

Digitized  by  VjOOQIC 


178  •       Penney  v.  Slade/  H.  V.  1839.  [320 

iliately  delivered  them  to  the  high  constable ;  and  the  high  constable 
instantly  left  the  room  to  serve  them  on  the  parties  concerned. 

Two  other  magistrates,  Colonel  Pcdier  and  Mr.  Rickman  then  came 
in,  Mr.  Parrotl,  Mr.  Scager,  Mr.  Clarke,  and  Mr.  Brice  had  not 
observed  the  mayor's  proceeding,  being  engaged  in  the  consideration  of 
the  extended  list,*  and  Mr.  Parrott  now  proposed  as  overseers  two  other 
persons,  Busson  and ,  Short,  one  of  each  political  party;  Mr.  Seagcr 
seconded  the'  proposal ;  but  the  mayor  refused  to  put  the  question,  saying 
it  was  too  late,  as  he  had  already  made  an  apix)intment,  and  the  high 
constable  had  gone  to  serve  the  parties. 

The  magistrates'  clerk  then  put  the  question  at  the  instance  of  Mr. 
Parrott,  and  took  the  votes  seriatim ;  when  six  magistrates  voted  for 
Busson  and  Short,  and  Captain  Fesling  and  the  two  Messrs.  Slade 
declined  to  vote. 

It  was  the  duty  of  the  magistrates'  clerk  to  provide,  and  he  had  with 
him  on  this  occasion,  blank  forms  for  the  appointment  of  overseers. 

According  to  the  testimony  for  the  plaintiff,  the  proceeding  on  the  part 
of  the  mayor  as  to  the  signature  of  the  papers,  and  the  handing  them  to 
the  high  constable  was  conducted  with  great  despatch,  and  with  the  air 
of  one  who  wished  that  the  act  should  escape  the  observation  of  the  other 
magistrates.  The  principal  witnesses  who  deposed  to  this  were  an 
attorney  who  was  accidentally  present,  and  tne  magistrates'  clerk's 
assistant,  who  also  stated  that  the  mayor  some  time  afterwards  said  to 
him,  "  I  did  not  expect  to  have  spot  through  it  so  well ;  nobody  saw  me 
but  you ;  and  I  thought  you  wou^d  have  spoken." 

According  to  the  testimony  for  the  defendants,  particularly  that  of 
(^aptain  Posting,  the  mayor  acted  openly  and  deliberately,  and  no  objec- 
tion was  made  by  Mr.  Parrott  till  after  he.  Captain  Festing,  had  signed 
the  appointments,*  and  the  mavor  was  putting  tnem  into  the  hands  of  the 
high  constable;  Colonel  Pedfer  and  Mr.  Rickman,  he  said,  arrived  a 
minute  or  two  after  he,  Captain  Festing,  had  signed.  Other  witnesses, 
and  among  them  Mr.  Arnold  the  town  clerk,  made  the  same  statement 
as  to  the  mavor's  conduct ;  the  latter  said,  that  Mr.  Parrott's  objection 
was  not  made  till  after  the  appointment  was  in  the  hands  of  the  higli 
constable,  and  that  Colonel  Pedler  and  Mr.  Rickman  did  not  come  in 
till  ten  minutes  afier  the  high  constable  was  gone. 

These  were  the  only  points  in  which  there  was  any  difference  between 
the  statement  of  the  plaintiff  and  that  of  the  defendants. 

The  borough  magistrates,  in  May  following,  being  applied  to  to  issue 
warrants  against  the  plaintiff  and  others  for  non-payment  of  a  poor-rate 
made  by  Sydenham  and  Custard,  a  majority  of  the  magistrates  dismissed 
the  application ;  but  the  two  defendants  signed  warrants  notw^thstand* 
ing,  and  the  plaintiff's  goods  having  been  seized  and  sold,  the  present 
action  was  commenced. 

Lord  Denmaiv,  i).  J.,  directed  the  jury  that  if  they  were  of  opinion  the 
defendants  had  acted  fraudulently  in  making  the  appointment  of  ovy}r- 
seers,  the  appointment  was  void,  and  a  verdict  must  be  found  for  the 
))laintiff;  if  they  had  acted  bona  fide,  the  verdict  should  be  given  for  the 
defendants. 

The  jury  (special),  after  a  brief  deliberation,  found  a  verdict  for  the 
defendants. 

Crawder,  in  Trinity  term,  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the  evidence.     Taking  the 
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case,  even  according  to  the  testimony  for  the  defendants,  the  jury  could 
have  paid  no  attention  to  the  circumstance  that  the  chief  magistrate  came 
to  the  meeting  with  blank  forms  in  his  pocket  ready  sealed  with  three 
seals,  which  forms  it  was  the  duty  of  the  magistrates'  clerk  to  provide 
and  iiJl  up,  and  that  the  only  three  magistrates  who  would  sign  those 
papers  were  seated  next  to  each  other ;  it  was  difficult  to  conceive  for 
what  honest  purpose  the  chief  magistrate  should  have  taken  upon  himself 
the  duties  of  an  attornev's  clerk- 
But,  assuming  that  tfiere  had  been  no  fraud,  still  the  appointment  was 
void,  because,  even  according  to  the  defendant's  case,  no  opportunity  of 
conference  and  deliberation  had  been  afforded  to  the  body  of  magistrates 
assembled  to  make  the  appointment,  and  it  was  made  by  a  minority  of 
that  body. 

If  two  magistrates  only  had  assembled,  two  would  have  been  compe- 
tent to  make  the  appointment :  but  as  more  assembled,  and  as  the  appoint- 
ment was  a  judicial  act.  Rex  v.  Forrest,  3  T.  R.  38,  the  question  ought 
to  have  been  put,  and  the  whole  body  ought  to  have  had  the  opportunity 
of  deliberating,  that  the  decision  might  be  according  to  the  sense  of  the 
majority. 

In  Rex  V.  Forrest,  Lord  Kewyox  said, — "  This  is  not  merely  a  minis- 
terial act ;  if  it  were  like  signing  a  rate,  that  might  perhaps  vary  the 
question ;  but  it  is  a  judicial  act,  wherein  the  justices  are  to  exercise  a 
discretion.  And  in  order  to  make  this  a  good  appointment,  the  justices 
$honld  have  acted  together :"  and  Ashhurst,  J.  said, — "  The  justices,  in 
appointing  overseers,  do  not  act  ministerially ;  the  statute  has  vested  a 
discretion  in  them,  and  they  should  act  together.  And,  it  being  a  matter 
of  discretion,  they  should  confer  together  for  the  purpose  of  a  communica- 
tion on  the  subject-matter  on  which  they  are  to  determine." 

So  in  Rex  v.  Hamstall  Ridxrare,  3  T.  R.  880,  Lord  Kenyopt  said, — 
"  The  rule  has  been  long  settled  to  be  that  the  concurrence  of  justices 
together  is  not  necessary  where  the  act  to  be  done  is  merely  ministerial ; 
but  they  must  confer  together,  and  form  a  joint  opinion  where  the  act  is 
of  a  judicial  nature." 

A  rule  nisi  having  been  granted, 

Wilde  and  Bompas,  Serjts.,  and  Barstotv  showed  cause. — The  alleged 
fraud  was  peculiarly  a  question  for  the  jury,  and  their  verdict  ought  noi 
to  be  disturbed,  for  there  was  conflicting  evidence  :  accordinor  to  one  of 
the  defendant's  witnesses,  no  objection  was  made  till  after  the  appoint- 
ment  was  in  the  hands  of  the  high  constable ;  and  up  to  that  time  the 
defendants  had  no  doubt  acted  in  the  conscientious  belief  that  they  were 
giving:  effect  to, the  unanimous  opinion  of  the  magistrates.  Pprhaps  they 
erred  in  not  recalling  the  high  constable  after  the  objection  was  made ; 
but  if  there  were  no  fraud,  this  action  does  not  lie:  for  the  appointment 
of  overseers  is  a  judicial  act;  Rex  v.  Forrest,  Rex  v.  Flagg,  1  Bott.  16 ; 
and  justices  of  the  peace  are  not  liable  to  actions  for  judicial  acts ;  12 
Rep.  23,  25.  It  would  be  attended  with  great  inconvenience  if  the 
validity  of  judicial  acts  were  to  depend  upon  the  result  of  an  inquiry  as 
to  the  mode  in  which  they  have  been  performed.  No  line  could  be  drawn. 
The  warrant  to  distrain,  too,  was  an  adjudication  on  the  existence  of  the 
rate  and  its  validity  for  the  time  being ;  und  that  adjudication  cannot  be 
impeached  by  an  action.  Public  policy  requires  that  ihe  law  should  be 
so;  for  the  inconvenience  would  be  endless  if  judges  were  liable  to  actions 
fur  judicial  acts  unattended  with  fraud  ot  malice,  and  few  would  venture 
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to  undertake  the  duties  of  a  magistrate.  Therefore,  in  Brittain  v.  Kin- 
naird,  1  B.  &  B.  432,  it  was  held  that  in  trespass  against  magistrates 
for  taking  and  detaining  a  vessel,  a  conviction  by  the  defendants,  under 
the  Bum-boat  Act  (no  defect  appearing  on  the  face  of  the  conviction), 
was  conclusive  evidence  that  the  vessel  in  question  was  a  boat  within  the 
meaning  of  the  act,  and  properly  condemned ;  so,  in  Basten  v.  Carew,  3 
B.  &  0.  649,  that  a  record  of  magistrates'  proceedings  under  11  G.  2, 
c.  16,  8.  16,  in  giving  possession  of  a  deserted  farm,  was  a  conclusive 
answer  to  an  action  against  them  for  those  proceedings ;  and  Abbott,  C. 
J.,  said, — "  It  is  a  general  rule  and  principle  of  law,  that  where  justices 
of  the  peace  have  an  authority  given  to  them  by  an  act  of  parliament, 
and  they  appear  to  have  acted  within  the  jurisdiction  so  given,  and  to 
have  done  all  that  they  are  required  by  the  act  to  do  in  order  to  origi- 
nate their  jurisdiction,  a  conviction  drawn  up  in  due  form,  and  remain- 
ing in  force,  is  a  protection  in  any  action  brought  against  them  for  the 
act  so  done."  In  Ashcroft  v.  Bourne^  7  B.  &  C.  684,  the  magistrates 
acting  under  the  same  statute  were  held  to  be  protected  by  their  convic- 
tion, though  it  had  been  set  aside  on  appeal.  In  Fawcett  v.  Fowlh^  7 
B.  &  C.  394,  a  conviction  under  the  Highway  Act  was  held  to  be  a  de- 
fence to  the  magistrates  who  issued  a  warrant  to  levy  the  penalty.  In 
Tinsley  v.  Nassau^  1  M.  &  Malk.  62,  it  was  held  that  a  sheriff,  as  judge 
of  the  county  court,  was  not  liable  for  granting  a  warrant  against  the 
goods  of  a  wrong  person;  and  in  Garnett  v.  Ferrand^  6  B.  &  G.  611, 
that  a  coroner  was  not  answerable  for  an  act  done  in  his  judicial  capa- 
city. Lowther  v.  Lord  Radnor ^  8  East,  113,  Lord  Radnor  v.  Reeve,  2 
B.  &  P.  391,  and  the  cases  collected  in  1  Starkie's  Evid.  239,  show  also 
the  extent  to  which  magistrates  are  protected  in  the  discharge  of  their 
duty.  It  makes  no  difference,  in  the  present  case,  that  the  magistrates 
who  granted  the  warrant  to  distrain  are  those  who  signed  the  contested 
appointment  of  the  overseers ;  for  the  granting  the  warrant  is  a  judi- 
cial act ;  Harper  v.  Carr^  7  T.  B.  270 ;  the  adjudication  is  complete ; 
and,  until  the  rate  is  set  aside  on  appeal,  the  magistrate  is  bound  to  grant 
a  warrant  whether  the  rate  be  objectionable  or  not :  for  the  poor  must 
be  supported ;  and,  under  41  G.  3,  c.  23,  money  collected  under  an  ille- 
gal rate  is  to  be  placed  to  the  account  of  the  next  valid  rate.  The  plain- 
tiff, therefore,  instead  of  suing  the  magistrates,  should  have  appealed 
against  the  appointment  of  overseers, (a)  or  have  applied  to  the  Court 
of  Queen's  Bench  in  the  term  ensuing  the  appointment ;  Rex  v.  Chreai 
Marlow,  2  East,  243. 

Crmvder,  Binffham,  Butty  and  Newman^  in  support  of  the  rule. 
It  is  conceded  that  the  conviction  of  a  magistrate  is  conclusive  where 
it  constitutes  a  record^  and  the  magistrate  has  jurisdiction.  In  Brittain 
V.  Kinnairdf  Basten  v.  Carew,  Ashcrojl  v.  Bourne,  Fatocett  v.  Fofrlisy 
Lowther  v.  Lord  Radnor,  Lord  Radnor  v.  Reeve,  Strickland  v.  fVard,  1 
T.  R.  633,  n.,  and  Wilsm  v.  Welter,  1  B.  &  B.  57,  (5  Eng.  Com.  Law 
Reps.  18,)  the  convictions  were  all  records,  and  the  magistrates  had 
jurisdiction  in  the  matter.  In  Basten  v.  Carexo  it  was  contended  by  WUde, 
Serjt.,  that  the  conviction  was  not  a  record ;  but  the  court  held  thai  it 
was,  and  that  circumstance  Was  relied  on  by  each  of  the  judges. 

In  the  present  case  the  distress  warrant  signed  by  the  magistrates  was 

(a)  The  plaintiff  did  appeal,  at  the  next  sessions  after  the  distress,  and  the  appointment 
of  the  defendants,  overseers,  and  the  fate  made  by  them,  was  quashed ;  but  the  monej 
leTied  was  never  returned. 
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not  a  record,  and  they  had  no  jurisdiction.  For  whether  there  was 
fraud  or  not  in  the  appointment  of  overseers,  the  appointment  was  void, 
because  the  justices  assembled  to  make  it  had  not  the  opportunity  of 
deliberating  on  the  subject ;  Rez  v.  Forrest :  and  though  money  may  be 
collected*  under  a  rate  informal  or  voidable  only,  and  carried  to  the 
iccount  of  the  next  valid  rate,  yet  the  magistrates  are  acting  without 
jurisdiction  if  they  issue  a  warrant  to  enforce  a  rate  absolutely  void,  or 
against  a  person  not  liable  to  be  rated. 

Accordingly,  in  Lord  Amherst  v.  Lord  Somers,  2  T.  R.  372,  and 
Weaver  v.  Price,  3  B.  &  Adol.  409,  (23  Eng.  Com.  Law  Reps.  107,) 
the  magistrates  were  held  liable  for  issuing  a  warrant  to  distrain  for  a 
rate  on  one  who  was  not  an  occupier ;  and  in  Stanley  v.  Pielden,  6  B.  ^ 
&  Aid.  425,  (7  Eng.  Com.  Law  Keps.  154,)  for  issuing  a  warrant  to* 
levy  a  highway  rate  improperly  assessed.  So,  in  Harper  v.  Carr,  7  T. 
R.  270,  it  was  held  that  in  an  action  against  overseers  for  distraining 
for  a  poor  rate  under  a  magistrate's  warrant,  the  magistrates  should  be 
joined  as  defendants.  If  the  warrant  itself  were,  as  contended  by  these 
defendants,  a  conclusive  answer  for  the  magistrates,  why  did  they  fail 
in  the  two  former  of  tliese  cases,  and  why  did  the  court  require  them  to 
be  joined  in  the  latter  t 

At  all  events  it  makes  a  great  difference  that  here  the  magistrates  who 
signed  tlie  warrant  are  those  who  made  the  illegal  appointment.  If  in 
any  case  a  warrant  should  be  held  to  shield  a  magistrate,  at  least  it  can- 
not have  that  effect  when  he  issues  it  to  take  advantage  of  his  own 
wrong.  It  would  be  singular  that  a  public  functionary  should  craftily, 
and  for  his  own  purposes,  make  an  illegal  appointment,  and  then  shield 
himself  from  responsibility,  by  executing  a  warrant  in  furtherance  of  the 
illegal  appointment  and  setting  up  that  warrant  as  a  conclusive  defence. 
In  :^iroihtr  v.  HiUchinson,  4  New  Cases,  83,  (33  Eng.  Com.  Law  Reps, 
283,)  where  the  judge  of  an  inferior  court  had  illegally  compelled  a  plain- 
tiff to  be  nonsuited,  and  upon  a  bill  of  exceptions  the  nonsuit  was  entered 
on  record,  the  defendant  was  not  allowed  to  contend  that  the  entry  on 
record  precluded  the  plaintifi' from  showing  he  had  refused  to  consent  to 
the  nonsuit.  Exceptio  non  permittitur  ejusdem  rei  cujus  petitur  disso- 
lutio. 

As  to  the  alleged  inconvenience  of  inquiring  into  judicial  acts,  it  would 
be  light  in  comparison  with  the  advantage,  if  the  inquiry  were  confined 
to  cases  of  fraud  and  omission  to  deliberate. 

And  the  argument  of  public  policy  makes  altogether  against  the  defen- 
dants. As  no  man  is  compelled  to  discharge  the  duties  of  a  magistrate, 
or  ever  discharges  them  except  at  his  own  request,  there  can  be  no  hard- 
ship in  making  such  a  functionary  responsible  for  misconduct  in  his 
office ;  and  it  is  only  by  the  penalties  incidental  to  such  responsibility 
that  knavish  or  incompetent  persons  can  be  deterred  from  seeking  the 
office  or  abusing  the  power  intrusted  to  them.  Again,  that  cheerful  sub- 
mission to  law,  whicn  is  essential  to  the  well-being  of  society,  proceeds 
mainly  from  the  persuasion  that  the  law  is  impartially  administered  as 
between  the  different  classes  of  the  community.  But  that  submission 
must  give  place  to  distrust  and  disobedience  if  a  chief  magistrate  can, 
vnth  impunity,  make  an  illegal  api)ointment  for  his  own  purposes,  and 
then  rest  his  defence  on  his  own  warrant,  executed  in  defiance  of  a 
majority  of  his  brother  magistrates. 

The  jury,  therefore,  should  have  been  directed  that,  whether  there 
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were  fraud  or  not,  the  appointment  of  these  overseers  was  void,  because 
the  magistrates  assembled  to  make  the  appointment  had  not  the  opjx>r- 
tunity  of  deliberating  about  it ;  Rex  v.  Forrest ;  that  the  defendants  could 
not  take  advantage  of  their  own  illegal  appointment;  and  that,  therefore, 
they  were  without  jurisdiction  when  they  executed  the  warrant  of  wliich 
the  plaintiff  complains. 

If,  under  the  sanction  of  the  higher  courts,  a  minority  of  magistrates 
assembled  for  a  judicial  act  can,  by  such  schemes  as  these,  succeed  in 
imposing  their  will  upon  the  majority,  it  is  manifest  that  such  assemblies, 
instead  of  holding  deliberation  upon  the  business  for  which  they  meet, 
must  determine  every  question  by  a  conflict  of  brutal  violence  or  Iomt 
cunning. 

Cur.  adv.  milt, 

TifiDAL,  C.  J. — This  was  an  action  of  trespass  for  seizing  the  goods 
of  the  plaintiff  under  colour  of  a  warrant,  signed  by  the  defendants  (who 
were  magistrates  of  the  borough  of  Poole,  one  of  them  being  the  mayor), 
lor  the  purpose  of  enforcing  the  payment  of  a  poor  rate,  which  "was 
alleged  by  the  plaintiff  to  be  a  void  rate,  on  the  ground  that  the  over- 
seers, by  whom  it  was  made  had  not  been  duly  appointed,  but  that  their 
appointment  was  void. 

Upon  the  trial  of  the  cause  at  the  last  Spring  assizes  for  the  county 
of  Dorset,  before  Lord  Denmaw,  it  was  proved  that  a  notice  had  been 
duly  given  for  holding  a  meeting  of  the  magistrates,  lor  the  purpose  of 
appointing  overseers.  The  meeting  was  attended  by  the  mayor  and  six 
other  magistrates,  in  the  first  instance ;  and  two  others  came  in  after- 
wards, though  at  what  particular  period  they  arrived  did  not  very  clearly 
appear. 

The  appointment  in  question  was  signed  at  this  meeting  by  the  mayor 
and  two  others  of  the  magistrates,  and  was  immediately  issued  to  the 
parties  thereby  appointed ;  and  it  was  contended  at  the  trial,  that  this 
appointment  was  fraudulently  and  surreptitiously  made  by  the  magis- 
trates who  signed  it,  without  the  concurrence  of  the  others  who  were 
present  at  the  time,  and  met  for  the  purpose  of  making  the  appointment, 
and  without  opportunity  afforded  them  for  deliberation. 

The  question  of  fraud  was  left  by  Lord  Dbnman  to  the  jury,  who  found 
a  verdict  for  the  defendants,  thereby  negativing  the  fraud  imputed  to 
them. 

A  rule  nisi  was  obtained  in  the  following  term  for  a  new  trial,  on  the 
ground  of  misdirection,  or,  ip  the  alternative,  as  upon  a  verdict  against 
evidence. 

The  ground  on  which  the  charge  was  impugned  for  misdirection  was 
this : — 

The  plaintiff  contended,  that  the  magistrates  having  assembled  for  the 
purpose  of  appointing  overseers,  which  is  a  judicial  act,  Uex  v.  Forrest. 
3  T.  R.  38,  the  jurisdiction  of  the  whole  assembled  body  had  attached, 
and  that  no  appointment  could  be  valid  unless  a  majority  of  the  assembly 
t:oncurred  in  its  being  made,  and  that  the  jury  ought  to  have  been  told 
that,  even  if  there  was  no  fraud,  yet  if,  through  ignorance  of  their  duty, 
an  appointment  was  made  by  some  of  the  assembled  magistrates  without 
the  concurrence  of  the  majority,  or  opportunity  aflbrded  to  the  majority 
^or  deliberation,  the  appointment  was  void  for  want  of  jurisdiction;  and 
that  the  point  for  them  to  consider  was,  whether  the  appointment  had 
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been  made  with  the  concurrence  of  the  majority,  and  after  opportunity 
for  deliberation. 

If  this  objection  is  to  prevail,  it  is  difficult  to  say  how  far  it  will  extend. 
Is  it  necessary  that  the  magistrates  should  express  their  opinion  in  words^ 
or  will  a  silent  assent  be  sufficient  ?  Would  it  be  allowable,  in  such  a 
case  as  the  present,  for  the  plaintiff  to  go  into  evidence  that  such  or  such 
a  magistrate  voted  against  the  appointment,  but  was  misheard,  or  that 
the  number  of  persons  who  had  given  their  opinions  was  miscounted,  or 
that  some  of  the  magistrates  had  been  engaged  in  other  matters,  and  had 
not  been  aware  when  the  question  was  put  ? 

In  the  case  of  The  King  v.  The  Justices  of  Leicestershire,  1  M.  &  S, 
442,  which  arose  out  of  an  appeal  against  an  order  of  removal,  the 
Court  of  Quarter  Sessions  had  been  equally  divided ;  but,  through  a  mis- 
take in  reckoning  the  numbers,  judgment  was  entered  for  quashing  the 
order.  An  application  was  made  to  the  Court  of  King's  Bench  for  a 
mandamus  to  the  justices  to  enter  continuances  on  the  appeal  to  the  next 
quarter  sessions,  and  then  to  hear  and  determine  the  same. 

But  the  court  on  cause  shown  refused  the  mandamus,  considering  that 
a  judgment  having  been  entered  in  the  court  below,  the  Court  of  King's 
Bench  could  not  (as  was  said  by  Lord  Ellenborough)  hold  a  sort  of 
ballotting-box  to  ascertain  the  voices  that  were  given,  or  whether  they 
were  correctly  cast  up. 

Now  this  was  a  judgment  confessedly  wron^,  entered  up  without  any 
legal  authority  in  any  one  to  enter  it,  yet,  as  long  as  it  remained  un- 
quashed  on  the  files  of  a  court  which  had  a  jurisdiction  over  the  subject- 
matter,  the  court  could  not  treat  it  as  a  nullity. 

This  case  seems  to  furnish  an  analogy  sufficient  for  the  determination 
of  the  present  case.  Here  is  a  judicial  act  performed  without  fraud,  at 
a  meeting  which  was  competent  in  point  of  jurisdiction  to  perform  it, 
and  that  act  verified  by  a  sufficient  number  of  signatures  to  satisfy  the 
requisitions  of  the  statute  which  directs  the  appointment  to  be  made. 
We  think,  therefore,  that  it  cannot  be  questioned  in  this  collateral  way 
on  the  ground  of  an  irregularity  or  miscarriage,  in  ascertaining  the  sen- 
timents of  the  meeting. 

We  have  the  less  hesitation  in  coming  to  this  conclusion,  because  the 
law  has  provided  appropriate  methods  of  settling  such  a  question.  The 
appointment  may  be  directly  questioned  by  an  appeal  to  the  sessions,  or, 
if  there  is  any  impropriety  in  the  mode  of  the  appointment,  it  may.  be  set 
aside  by  a  direct  application  for  that  purpose  to  the  Court  of  Queen's 
Bench:  Hex  v.  The  Overseers  of  Bridgewater,  Cowy>.  VSd.  It  is  obviously 
a  much  more  convenient  course  that  the  validity  of  the  appointment 
should  be  brought  into  controversy  in  a  direct  way  immediately  upon 
the  appointment,  than  that  a  party  should  lie  bv  until  a  rate  had  been 
made  and  levied,  and  should  then  be  allowed  to  revert  back  to  some 
miscarriage  in  the  appointment.  No  objection  arising  in  such  a  way 
ought  to  prevail,  unless  it  rests  on  the  most  solid  ground,  which,  in  our 
judj^ment,  the  present  objection  does  not. 

With  respect  to  the  alternative  branch  of  the  rule  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  evidence,  we  consider  the  case 
as  being  one  peculiarly  for  the  determination  of  the  jury ;  and  we  should 
be  very  slow  to  grant  a  new  trial  in  a  case  of  imputed  fraud,  where  the 
jury  have  negatived  the  fraud,  especially  in  a  case  where  the  plaintiff 
las  declined  Uie  direct  mode  of  questioning  the  appointment  provided  hy 
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the  law  for  that  purpose,  and  has  himself  selected  a  tribunal  very  incon- 
venient, if  not  oppressive,  to  the  defendant. 

Upon  these  grounds  we  think  the  rule  which  has  been  obtained  for  a 
new  trial  should  be  discharged. 

Rule  discharged. 


BERRINGTON  v.  COLLIS.— p.  332. . 

A  loan  of  money  at  more  than  5  per  cent  upon  the  aecurity  of  a  depoftit  of  a  leaive,  a  worraDt 
of  attorney,  and  a  promissory  note,  is  not  protected  by  3  &  4  W.  4,  c  98,  s.  7. 

A  RULE  nisi  having  been  obtained  on  the  part  of  the  defendant  to  set 
aside  a  judgment  signed  on  a  warrant  of  attorney  given  by  him,  upon 
the  plaintiff's  showing  cause,  it  was  ordered  that  a  special  case  should 
be  stated ;  that  the  affidavits  on  both  sides  should  be  set  forth ;  and  that 
the  Court  should  draw  such  inferences  as  a  jury  might  do  if  the  matters 
of  such  affidavits  had  been  given  in  evidence  at  Nisi  Prius. 

According  to  the  affidavits  on  the  part  of  the  defendant,  he  applied 
to  the  plaintiff's  attorneys,  in  August,  1837,  to  borrow  150Z.,  upon  se- 
curity  of  certain  leasehold  premisen^  which  he  had  proposed  to  mort- 
gage. 

On  the  20th  of  August  the  plaintiff's  attorneys'  clerk  was  sent  to  in- 
spect the  premises,  and  then  agreed  that  the  defendant  should  give  15Z. 
for  the  loan  of  150Z.,  to  be  repaid  at  four,  eight,  and  twelve  months  from 
the  time  of  the  advance,  in  three  equal  instalments,  and  to  be  secured 
by  a  deposit  of  the  lease  of  the  defendant's  premises,  and  a  warrant  of 
attorney,  and  a  promissory  note^  as  a  collateral  security. 

The  money  was  advanced  accordingly  on  the  1st  of  September,  the 
plaintiff  deducting  the  15Z.,  and  the  defendant  depositing  his  lease,  and 
executing  a  warrant  of  attorney  for  300/.  and  a  promissory  note  for 
160Z. 

Jhe  defendant  also  paid  the  plaintiff's  attorneys*  bill, — 8/.  9«.  3c?., — 
in  which  the  first  charges' were  for  considering  and  taking  down  par- 
ticulars of  the  security  offered  for  the  loan ;  attending  the  plaintiff  and 
explaining  the  security^  when  he  agreed  to  advance  the  money  upon  the 
terms  proposed ;  and  the  subsequent  charges,  for  drawing  the  note  of 
hand,  and  drawing  and  engrossing  the  warrant  of  attorney. 

Default  was  made  in  payment  of  the  first  instalment,  whereupon  the 
plaintiff  signed  judgment  and  issued  execution. 

According  to  the  affidavits  on  the  part  of  the  plaintiff,  the  defendant 
and  his  attorney  had  proposed  to  borrow  the  money  on  the  security  of 
the  defendant's  note  of  hand ;  and,  it  appearing,  on  further  conversa- 
tion, that  he  had  a  lease  of  the  premises  in  which  he  resided,  it  was 
agreed  that  the  lease  should  be  deposited  as  a  collateral  security,  and 
that  the  defendant  should  execute  a  warrant  of  attorney  to  insure  the 
due  payment  of  the  promissory  note. 

Upon  handing  the  lease  over  to  the  plaintiff,  the  defendant  signed  a 
memorandum  that  it  was  deposited  ^^  to  secure  the  due  and  punctual 
payment  of  the  sum  of  150/.,  being  the  amount  of  his  note  of  hand  ia 
the  plaintiff's  favour,  bearing  even  date  with  the  memorandum ;  and  for 
which  note  he  had  also  executed  a  warrant  of  attorney,  further  to  secure 
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payment  of  the  150Z.'*  It  appeared  also,  by  the  defeasance  of  the  war- 
rant of  attorney,  that  that  instrument  was  executed  "  to  secure  to  the 
plaintiff  the  payment  of  1502.,  being  the  amount  of  a  promissory  note 
made  by  the  defendant  in  favour  of  the  plaintiff.'* 

Erle^  for  the  plaintiff,  contended,  that  the  money  was  lent  upon  the 
promissory  note ;  that  the  warrant  of  attorney  and  lease  were  only  de- 
positci  as  collateral  securities  to  insure  the  payment  of  the  note;  and 
that,  therefore,  the  transaction  was  legal  under  3  &  4  W.  4,  c.  98,  s.  7, 
and  1  Vict.  c.  80,  s.  1.  He  relied  on  Connop  v.  Meeks^  2  Adol.  &  Ell. 
:i26,  (29  E.  C.  L.  R.,)  where  it  was  held  that  the  statute  3  &  4  W.  4, 
c.  98,  8.  7,  which  protects  bills  of  exchange  payable  at  three  months  or 
less  from  the  operation  of  the  usury  laws,  extends  also  to  warrants  of 
attorney  given  to  secure  payment  of  such  bills ;  and  on  Ex  parte  Knight^ 
re  Pownally  1  Deac.  459,  where  a  creditor  having  advanced  money  to  a 
bankrupt  by  discounting  bills  payable  within  three  months  from  the  date,> 
and  on  the  security  of  a  deposit  of  goods,  and  having  taken  more  than 
5/.  per  cent,  for  the  discount,  it  was  held  that  that  was  within  the  pro- 
visions of  the  3  &  4  W.  4,  c.  98,  s.  7,  and  that  the  contract  therefore  was 
not  usurious.  But  even  if  the  loan  were  made  chiefly  on  the  lease,  the 
promissory  note  and  warrant  of  attorney  might  be  valid,  though  the 
mortgage  of  the  lease  should  be  void. 

Petersdorff^  contra,  contended  that  the  real  loan  was  on  the  security 
of  the  lease,  and  that  the  promissory  note  was  only  added  to  elude  the 
operation  of  the  usury  laws.  But  the  statute  3  &  4  W.  4,  c.  98,  only 
protected  persons  making  a  loan  on  notes  or  bills ;  not  on  notes  or  bills, 
and  something  else:  and  if  the  additional  security  were  illegal,  tho 
whole  transaction  was  illegal ;  as  in  Roberts  v.  Trenayne,  Cro.  Jac.  507. 

The  Court  would  confine  itself  to  the  express  enactment  of  the  statute. 
Thus,  the  58  G.  3,  c.  93,  which  protects  persons  who  innocently  discount 
a  note  or  bill  made  to  cover  a  loan  upon  usurious  terms,  had  been  held 
not  to  protect  persons  who  take  such  instruments  in  payment  of  a  debt ; 
rallance  v.  Siddel,  6  Adol.  &  Ell.  932,  (33  E.  C.  L.  B.)  In  Ex  varte 
Knight  the  contract  was  confined  to  a  discount  upon  various  bills  of 
exchange. 

Erie, — The  recent  statutes  ought  to  receive  a  liberal  construction^ 
because  the  proved  effect  of  the  usury  laws  is  to  make  a  borrower,  with 
insufficient  security,  pay  10  or  15  per  cent,  by  way  of  the  sale  of  an 
annuity,  instead  of  6  or  7  per  cent,  for  a  loan  on  his  promissory  note. 
The  effect  of  the  construction  sought  by  the  defendant  to  be  put  on  the 
recent  statutes  is,  to  confine  the  benefit  of  the  new  law  to  the  lender 
who  has  no  security  but  his  promissory  note  to  offer,  and  to  subject  the 
lender  who  offers  an  additional  security  to  all  the  loss  and  inconvenience 
produced  by  the  usury  laws.  Our,  adv.  vuU, 

TiNDAL,  C.  J. — This  case  comes  before  us  on  a  rule  obtained  by  the 
defendant  to  set  aside  a  judgment  signed  upon  a  warrant  of  attorney 
given  by  him,  and  all  subsequent  proceedings  thereon.  The  warrant  of 
attorney  was  subject  to  a  defeasance,  by  which  it  appeared  to  have  been 
given  to  secure  the  due  and  punctual  payment  of  the  sum  of  150Z.,  the 
amount  of  a  certain  promissory  note  given  by  Collis  to  Berrington,  by 
three  instalments  of  oOL  each.  This  note  was  dated  on  the  1st  of  Sep- 
tember, 1837,  and  the  three  instalments  were  payable  at  four,  eight,  and 
twelve  months  from  the  date ;  and  it  appeared  from  the  affidavits  on  each 
aide,  that  at  the  time  of  the  contract  for  the  loan,  it  was  agreed  that  the 
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plaintiff  should  receive  the  sum  of  15L  for  the  said  loan,  which  agree- 
ment was  afterwards  carried  into  effect  by  the  plaintiff  paying  to  the 
defendant  135^.  only  at  the  time  of  the  securities  being  executed  by  the 
defendant.  But  the  affidavits  raise  also  a  disputed  fact,  upon  which  the 
whole  question  between  the  parties  will  turn :  the  affidavits  on  the  part 
of  the  plaintiff  alleging  that  the  contract  between  the  parties  was  for  a 
loan  of  1502.  on  the  promissory  note  of  the  defendant,  and  that  the 
aecurity  of  a  warrant  of  attorney  and  a  deposit  of  a  lease  of  the  defend- 
ant's dwelling-house  was  but  an  afterthought,  and  no  part  of  the  original 
contract :  the  defendant's  affidavits,  on  the  other  hand,  alleging  that  the  ' 
real  contract  was  for  a  loan  upon  the  security  of  the  leasehold  premises, 
and  that  the  note  was  afterwards  added,  for  the  purpose,  and  as  affording 
the  means  of  avoiding  the  Statute  of  Usury. 

Now,  in  this  case,  we  are  called  upon  by  the  parties,  by  their  mutual 
consent,  to  draw  such  inferences  of  fact  from  the  affidavits,  as  a  jury 
might  do,  if  the  matters  of  such  affidavits  had  been  in  evidence  at  Nisi 
Prius ;  and  after  giving  our  full  consideration  to  the  subject,  we  are  of 
opinion  that  the  proper  conclusion  to  be  drawn  from  the  evidence  by  a 
jury  at  Nisi  Prius  would  be,  that  the  loan  was  agreed  upon  and  entered 
into  between  the  parties  as  a  loan  upon  the  security  of  the  deposit  of 
the  lease  of  the  defendant's  leasehold  dwelling-house,  and  that  the 
security  of  the  promissory  note  and  warrant  of  attorney  were  added  to 
the  security  of  the  deposit  for  the  purpose  of  legalizing  the  demand  of 
interest  beyond  5  per  cent. 

We  think  such  a  transaction  is  not  brought  within  the  words  of  the 
statute  of  3  &  4  W.  4,  c.  98,  s.  7,  or  the  1  Vict.  c.  80,  those  acts  con- 
templating the  case  of  interest  taken  upon,  or  secured  by,  a  bill  of 
exchange  or  promissory  note,  as  the  real  and  bona  fide  ground  of  the 
debt ;  and  not  extending,  or  meant  to  extend,  to  the  case  of  a  bill  of 
exchange  or  promissory  note,  given  in  addition  to  a  security  of  another 
nature,  not  protected  by  the  statute,  upon  which  the  debt  was  really  con- 
tracted ;  for,  if  the  latter  case  should  be  held  to  be  comprised  within  the 
act,  it  would,  in  effect,  nearly  operate  as  a  general  repeal  of  the  statute 
of  usury,  by  enabling  persons  who  had  lent  money  upon  mortgage  at 
usurious  interest  to  sue  for  and  recover  principal  and  interest  upon  a  bill 
or  note,  though  the  mortgage  security  might  be  void;  and  even  to  enforce 
a  valid  security  upon  the  land  for  the  principal,  if  the  usurious  interest 
should  not  be  reserved  by  the  mortgage;  and  we  think  the  case. of  JSx 
parte  Knight^  In  re  Fownall,  1  Deac.  459,  (38  E.  C.  L.  R.,)  is  clearly 
distinguishable  from  the  present.  The  contract  in  that  case  was  an 
express  and  specific  contract  of  discount  upon  various  bills  of  exchange 
and  nothing  else :  not  at  all  varied  or  modified  in  its  nature,  by  reason 
of  the  lender  having,  at  the  time,  collateral  securities  in  his  hands  for 
the  repayment  of  moneys  that  might  become  due :  but  in  this  case  the 
contract  is  of  a  loan  upon  the  pledge  of  the  title  deeds.  And  in  Connop 
V.  Meaks  and  Another,  2  Adol.  &  Ell.  326,  (29  E.  C.  L.  R.,)  the  dis- 
count  of  the  bills  of  exchange  being  legalized  by  the  statute  8  &  4  W. 
4,  c.  98,  there  could  be  no  reason  why  a  warrant  of  attorney,  given 
subsequently  as  a  security  for  such  legal  debt,  should  not  be  valid  also. 

But  as  the  loan  in  the  present  case  was  not,  in  our  opinion,  really 
made  upon  the  security  of  the  promissory  note,  the  discount  taken  makes 
the  debt  invalid,  and  consequently  we  think  the  warrant  of  attorney 
given  for  such  illegal  debt  is  invalid  also.  Rule  absolute.    . 
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UPWARD  ».  KNIGHT.— p.  33a 

A  plea  pleaded  to  a  part  only  of  the  plaintiflf's  demand,  ought  to  commence  with  the  formub 
of  actionem  non,  whether  it  bo  pleaded  in  6ar  of  part  of  the  demand,  or  only  against  Ihefurlhrr 
maintenancb  of  tiie  action  in  respect  of  that  part. 

Assumpsit.  The  .plaintiff  declared  that  10/.  was  due  to  him  for  goods 
sold,  10/.  for  money  lent,  and  10/.  on  an  account  stated. 

Pleas.  1.  Non-assumpsit;  2.  That  IO5.,  parcel  of  the  demand,  was 
claimed  on  the  sale  of  spirituous  liquors ;  3.  That  at  the  time  of  the 
commencement  of  the  suit,  the  plaintiff  was  indebted  to  the  defendant  in 
the  sum  of  20/.  for  work  and  labour;  20/.  for  money  paid  ;  and  20/.  upon 
an  account  stated  between  them ;  which  sums  the  defendant  offered  to 
set-off;  4.  That  u})on  an  account  stated,  the  defendant  allowed  the  plain- 
tiff 2/.  13*.  4id,  due  from  the  plaintiff  to  the  defendant,  and  that  after 
such  allowance  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
7/.,  which  was  paid  before  the  commencement  of  tnis  suit. 

Demurrer  to  the  second  plea,  that,  being  pleaded  to  a  part  only  of  the 
cause  of  action,  it  did  not  commence  with  the  allegation  of  actionem  non, 
or  conclude  with  a  praver  of  judgment ; — to  the  third,  that  it  did  not 
specify  when  or  where  the  account  was  stated  ; — to  the  fourth,  that  being 
pleaded  to  a  part  only  of  the  cause  of  action,  it  did  not  commence  with 
the  allegation  of  actionem  non,  or  conclude  with  a  prayer  of  judgment : 
also,  that  it  amounted  to  the  general  issue.    Joinder. 

C.  Jones,  in  support  of  the  demurrer  to  the  second  and  fourth  plea, 
relied  on  the  rule  9,  of  Hil.  4  W.  4,  that  "  in  a,  plea  intended  to  be  pleaded 
in  bar  of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  any 
allegation  of  actionem  non,  or  to  the  like  effect,  or  any  prayer  of  judg- 
ment ;  and  all  pleas  pleaded  without  such  formal  parts  as  aforesaid  shall 
be  taken,  unless  otherwise  expressed,  as  pleaded  in  bar  of  the  whole 
action :"  and  referred  to  the  report  of  the  Common  Law  Commissioners 
in  pursuance  of  which  the  new  rules  were  framed.  In  Bird  v.  Higgin- 
son,  2  Adol.  &  Ell.  696,  (29  Eng.  Com.  Law  Rep.  177,)  where  a  prayer 
of  judgment  was  held  unnecessary  in  a  plea  applying  to  one  count  only, 
the  plea  applied  to  the  whole  cause  of  action  in  that  count :  here  the 
second  and  fourth  pleas  applied  only  to  a  part  of  the  cause  of  action  in 
anv  one  court. 

In  support  of  the  demurrer  to  the  third  plea,  he  cited  Ferguson  v. 
Mitchea,  2  Cr.  M.  &  R.  687 ;  HIggins  v.  Highfeld,  13  East,  407;  and 
Denison  v.  Richardson,  14  East,  291. 

Marshman,  contra. — ^Those  were  cases  of  declarations;  it  has  never 
been  held  necessary  to  state  in  a  plea  of  set-off  the  time  of  an  account 
stated  :  but  admitting  it  to  be  necessarjs  the  plaintiff  ought  to  have 
demurred  in  respect  of  the  account  stated  only,  and  not  to  have  included 
the  entire  plea :  for  the  set-off  in  respect  of  work  and  attendance,  and 
money  paid,  is  in  the  nature  of  a  separate  count,  which  might  stand  of 
ii9elf,'though  the  count  on  the  account  stated  should  be  found  insuffi- 
cient. The  demurrer,  therefore,  is  too  wide.  Spi/er  v.  Thelweil,  2  Cr 
M.  &  R.  692. 

Then,  with  respect  to  the  second  and  fourth  pleas,  where  a  plea  is 
against  the  further  maintenance  of  an  action  or  any  part  of  it,  the  allo- 
gation  of  actionem  non  is  necessary ;  but  where  it  is  pleaded  altogetliui 
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in  bar  of  maintaining  the  action,  or  any  part  of  it,  that  allegation  is 
unnecessary.  In  Putney  v,  Suann^  2  Mees.  &  Wels.  72,  Parke,  ^  B. 
says,  of  the  ninth  rule  of  Hil.  4  W.  4,  "  its  object  was  to  prevent  unne- 
cessary statements  being  made  in  the  introductory  parts  of  the  pleadinii:. 
Tt  is  to  be  understood  as  applying  to  a  plea  pleaded  in  bar  of  the  whole 
action,  Jis  contradistinguished  from  a  plea  in  bar  of  the  further  mainte- 
nance of  the  action.  It  did  not  mean  to  affect  the  ordinary  rules  of 
pleading." 

TiNDAL,  C.  J. — According  to  the  new  rules,  a  plea  is  to  be  deemed  as 
pleaded  to  the  whole  action,  unless  othei-wise  expressed ;  it  is  otherwise 
(expressed  here,  and  the  second  and  fourth  pleas  are  pleaded  only  to  part 
of  the  demand  :  the  defendant  may  have  leave  to  amend.  Tlie  objection 
to  the  set-off  for  an  account  stated  falls  to  the  ground,  because  the  coiu- 
inenccment  of  the  plea  alleges  the  plaintiff  to  have  been  indebted  before 
the  commencement  of  the  action,  for  the  several  matters  set  forth  in  tlie 
pba. 

The  defendant  had  leave  to  amend. 


IN  THE  EXCHEQUER  CHAMBER. 

JONES  V.  WAITE.— p.  341. 

A  deed  of  separation  between  plaintiflfand  his  wife  having  been  drawn  up,  but  not  executed  by 

plaintiff, 
Held,  that  his  executin||f  such  deed  was  a  Icjial  consideration  for  a  promise  by  de/cndant  to 

pay  certain  debts  and  expenses,  for  which  plaintiff  was  solely  liable. 

The  plaintiff  declared  that,  on  the  19th  of  October,  1833,  the  defen- 
dant signed  a  certain  memorandum  in  writing,  whereby  he  agreed  to 
and  with  the  plaintiff,  that  the  time  mentioned  in  a  certain  deed  of  sepa- 
ration for  the  plaintiff's  quitting  a  certain  house  at  Holloway,  should  be 
extended  to  the  9th  of  December  then  next,  inclusive ;  and  also  to  pay 
the  plaintiff  the  sum  of  160/.,  by  eight  half-yearly  payments,  towards 
Messrs.  Home  and  Gates's  demand  of  360/.  4s.  9rf.,  the  said  plaintiff 
taking  the  whole  of  such  demand  on  himself;  the  payments  to  be  made 
at  the  times  of  the  payment  of  the  annuity  mentioned  in  the  said  deed  of 
separation.  And  the  defendant  also  agreed  to  pay  WL  towards  liqui- 
dating certain  outstanding  debts  at  Rickmansworth,  and  also  220/. 
towards  certain  household  expenses  at  Holloway,  such  last-mentioned 
sum  of  2*20/.  being  divided  into  two  payments,  one-half  thereof  payable 
at  Michaelmas-day  then  next,  and  the  other  half  at  Lady-day  at  1835. 
And  by  the  said  memorandum  in  writing,  it  was  stated,  that  the  defen- 
dant agreed  to  the  above  in  consideration  of  the  plaintiff's  executing  the 
deed  of  separation,  and  agreeing  to  pay  Messrs.  Home  and  Gates,  and 
the  household  expenses  and  Rickmanworth  debts,  in  full.  And  the  plain- 
tiff averred,  that  ne,  confiding  in  the  said  agreement  of  the  defendant,  and 
in  consequence  thereof,  was  induced  to,  and  did  then  execute,  the  said 
deed  of  separation  in  the  said  memorandum  mentioned,  that  is  to  say,  a 
certain  deed  of  separation  between  the  plaintiff  and  one  Mary  his  wife, 
and  agreed  to  pay  the  said  Messrs.  Home  and  Gates,  in  the  said  memo* 
randum  mentioned,  their  said  demand  of  366/.  4s.  9d!.,  and  the  said 
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household  expenses  and  Rickmansworth  debts  in  full ;  and  then  took 
upon  himself  the  payment  of  the  said  demands,  debts,  and  expenses ; 
whereof  the  defendant  had  notice;  yet  the  defendant  did  not  nor  would 
perform  the  said  agreement,  but  wholly  neglected  and  refused  (although 
often  requested  so  to  do),  to  make  the  first  payment  of  the  said  sum  of 
220/.9  so  agreed  to  be  paid  by  the  defendant  towards  the  household 
expenses  at  Halloway  as  aforesaid ;  which  said  first  payment  thereof, 
amounting  to  a  certain  sum  of  money,  to  wit,  1 10/.,  under  and  by  virtue 
of  the  said  agreement  or  memorandum  in  writing,  became  due  and  paya- 
ble, and  ought  to  have  been  paid  by  the  said  defendant  at  Michaelmas- 
day,  18iM,  but  the  same  still  remained  wholly  due  and  unpaid ;  and  the 
plaintiff  by  reason  thereof  was  forced  and  obliged  to  pay,  and  was  liable 
to  pay  the  same  out  of  his  own  moneys :  to  the  damage  of  the  plaintiff 
of  120/. 

PJea, — That  at  the  time  of  the  supposed  signing  by  the  defendant  of 
the  supposed  memorandum  in  writing  in  the  declaration  mentioned,  and 
before  and  at  the  time  of  the  commencing  of  this  suit,  the  plaintiff  was 
solely  liable  to  make  to  the  said  Messrs.  Home  and  Gates  the  payments, 
the  supposed  agreement  by  the  plaintiff  to  make  which,  was  by  the  said 
supposed  memorandum  in  writing,  stated  to  be  in  part  the  consideration 
for  the  defendant's  agreeing,  as  was  alleged  to  be  in  the  said  supposed 
memorandum  in  writing  agreed  by  the  defendant ;  and  that  the  plaintiff 
was,  at  the  said  time  of  the  supposed  signing  by  the  defendant  of  tiie  said 
supposed  memorandum  in  writing,  and  before  and  at  the  -  time  of  the 
commencing  of  this  suit,  solely  liable  to  pay  the  said  household  expenses, 
and  Rickmansworth  debts,  in  full,  the  supposed  agreement  by  the  plain- 
tiff to  pay  which  household  expenses  aiid  Rickmansworth  debts,  in  full, 
was,  by  the  said  supposed  memorandum  in  writing,  stated  to  be  in  part 
the  consideration  for  the  defendant  agreeing,  as  was  alleged  to  be  in  the 
said  supposed  memorandum  in  writing  agreed  by  the  defendant :  and 
that,  the  defendant  was  ready  to  verify. 

Special  demurrer,  on  the  ground  that  the  plea  was  double.     Joinder. 

The  case  was  first  argued  in  the  Court  of  Common  Pleas  in  Easter 
term,  1835,  and  judgment  was  given  for  the  plaintiff;  (see  1  New  Cases, 
656 ;  27  Eng.  Com.  Law  Rep.  532 ;)  and  upon  error  being  brought  in 
the  Exchequer  Chamber, 

It  was  argued  in  Hilary  vacation,  1836,  (4th  of  February),  before 
Ix)rd  DeNHAPr,  C.  J.,  Lord  Abkvobr,  C.  B.,  Littledale,  J.)  Aldersun, 
B.,  and  Patteso.v,  J.,  by 

y.  F.  Ellis,  for  plaintiff  in  error  (the  defendant  below). 

First,  As  to  the  cause  assigned  for  special  demurrer.  The  general 
principle  is  that,  if  part  of  a  consideration  be  merely  void,  the  contract 
may  be  supported  by  the  residue  of  the  consideration,  if  good  per  so ; 
Hest  V.  Jolly,  1  Sid.  88;  Cripp  v.  Golding,  1  Rol.  Abr.  30,  Action  sur. 
Case  7,  2;  Bradbume  v.  Braabume,  Cro.  Eliz.  149  ;  Couhton  v.  Can; 
Cro.  Eliz.  847,  2d  resolution  ;  Crisp  v.  Gamel,  Cro.  Jac.  127  ;  fh-et  v. 
J.  jS.  and  his  tVife,  Cro.  Eliz.  755;  Com,  Dig.  Action  on  Case  in 
Assumpsit  (B.) :  but  if  any  part  of  a  consideration  be  illegal,  it  vitiates 
the  whole.  FeathersUme  v.  HiUchinson,  Cro.  Eliz.  199  ;  Bridge  v.  Cage, 
(to.  Jac.  103;  S(foU  v.  GiUmare,  3  Taunt.  226;  Card  v.  Hope,  2  B,\& 
r.  661,  (9  Eng.  Com.  Law  Rep.  209.)  If,  therefore,  the  part  of  the 
consideration  not  pleaded  to,  be  merely  void,  it  was  necessary  ta  answer 
til  the  rest  of  the  consideration ;  answering  part  of  the  rest  would  not 
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be  sufficient ;  and  it  follows  that  there  is  no  duplicity  in  the  plea.  If  the 
part  of  the  consideration  not  pleaded  to,  be  illegal,  the  question  of  dupli* 
city  does  not  anse  as  the  declaration  is  ill. 

The  parts  of  the  consideration  pleaded  to,  are  merely  void,  because  a 
promise  by  a  party  to  do  what  he  is  bound  to  do  is  no  consideration  at 
all;  Harris  v.  Waisofrty  Peake  N.  P.  C.  72;  Stilk  v.  Myricky  2  Campb. 
317;  S.  C.  6  Esp.  N.  P.  C.  129 ;  note  (2)  to  Barber  v.  Fox,  2  Wms. 
Saund.  136. 

.  But  the  part  of  the  consideration  not  pleaded  to,  is  illegal.  It  amounts 
to  this :  that  the  plaintiff,  for  money  to  be  paid  to  him,  agrees  to  execute 
a  deed  of  separation  from  his  wife.  Now,  first,  a  husband  cannot  sell 
his  consent  to  a  separation.  [On  this  point  Ellis  repeated  the  arguments 
urged  in  the  court  below ;  but  the  Court  intimated  that  it  was  unneces- 
sary to  discuss  the  general  principle,  which  was,  in  effect,  admitted  by 
the  Court  of  Common  Pleas.]  Then  the  question  is,  whether,  if  it  be 
unlawful  for  a  husband  to  sell  his  assent  to  a  separation,  it  is  lawful  for 
him  to  sell  his  assent  to  a  deed  of  separation.  It  is  impossible  to  distin- 
guish the  two.  The  deed  is  a  step  in  the  transaction ;  if  the  whole 
transaction  cannot  be  the  subject  of  a  contract,  neither  can  any  part* 
Suppose  the  deed  itself  stated  what  is  here  alleged,  that  the  considera- 
tion for  executing  it  was  money  paid  to  the  husband ;  that  would  vitiate 
the  deed :  or  suppose  an  action  brought  against  the  husband,  on  this 
agreement,  for  not  executing  the  deed;  it  is  clear  that  such  an  action 
must  fail ;  Worrall  v.  Jacob,  3  Mer.  268  ;  WUhes  v.  Wilhcs,  2  Dick.  791 . 
It  was  said  below,  that  the  argument  for  the  defendant  below  proceeded 
upon  the  assumption  that  the  parties  were  not  already  separated ;  which 
comes  to  this,  that  the  original  plaintiff  on  this  record  may  assume  the 
fact  of  an  antecedent  separation.  Now  this  must  rest  either  upon  what 
that  record  does  show,  or  upon  the  absence  of  any  allegation  to  the  con- 
trary. First,  as  to  what  the  record  does  show, — all  that  appears  is«, 
that  a  deed  of  separation,  unexecuted,  existed.  No  consent  by  the  wife 
is  alleged,  nor  any  knowledge  by  her  that  it  existed  ;  and,  as  to  the  hus- 
band's consent,  all  that  appears  is,  that  he  would  not  execute  the  deed 
till  induced  to  do  so  by  the  agreement  to  pay  him  money.  An  allega- 
tion that  some  one  had  drawn  up  a  deed  of  separation  w^hich  the  husband 
refused  to  sign  till  paid  for  doing  so,  cannot  be  considered  as  an  allega- 
tion of  the  previous  fact  of  an  agreement  by  husband  and  wife  to  sepa- 
rate. If  the  record  be  so  construed,  and  the  fact  be  (as  assumed  on  the 
part  of  the  defendant  in  error)  material,  then  a  plea  denying  an  agree- 
ment for  separation  antecedent  to  the  agreement  declared  on,  and  con- 
chiding  to  the  country,  would  be  good :  but  clearly  such  a  plea  could 
not  be  supported.  Then,  next,  can  such  an  agreement  to  separate  be 
presumed  from  the  absence  of  a  denial  of  it  ?  Assuming,  f(»r  this  part 
of  the  argument,  that  (on  the  grounds  already  insisted  upon^  the  declara- 
tion contains  no  allegation  of  the  fact,  did  it  lie  on  the  defendant  lieUnv 
to  deny  it  ?  It  is  said  that  illegality  will  not  be  presumed ;  and  that. 
therefore,  every  fact  not  inconsistent  with  the  record  will  be  assumen 
which  could  make  the  agreement  legal.  The  rule,  however,  is  not  sao 
wide.  An  allegation,  capable  of  a  construction  which  will  exclude  ille- 
gality, will  receive  such  construction :  but  a  fact,  not  alleged,  will  not 
tv^  imported  into  a  record.  On  the  principle  suggested,  it  would  be  im- 
possible to  frame  a  plea:  for  the  possibilities  which  might  make  an 
agreement  lawful,  could  never  be  exhausted  by  negative  allegations.    If 
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it  be  urged  that  the  Court  will  presume  a  divorce ;  that  husband  and 
wife  had  discovered  that  they  were  witiiin  the  prohibited  degrees ;  or 
that  one  of  them  had  a  wife  or  husband  living,  &c. ;  the  same  principle 
might  have  been  applied  in  almost  every  case  where  the  agreement  has 
been  disallowed  for  illegalitv-     Thus,  Featherstone  v.  Hutchinsmiy  Cro. 
Eliz.  199,  is  relied  upon  by  I^iwdal,  C.  J.,  (a)  as  showing  that  if  either 
part  of  the  consideration  be  illegal,  the  whole  falls  to  the  ground.  There, 
the  judgment  was  arrested  because  a  part  of  the  consideration  was,  the 
plaintiff  (a  bailiff)  allowing  the  defendant,  whom  he  had  taken,  to  go  -at 
large,  contrary  to  the  statute  of  23  H.  6,  c.  10.     But,  if  the  defendant 
was  already  at  large,  that  part  of  the  consideration  would,  be  simply 
void.     So,  in  hartley  v.  Rice,  10  East,  22,  many  presumptions  might 
have  been  imported  justifying  a  restraint  of  the  party  from  marriage. 
There,  Lord  Ellcn borough  said  that  it  was  urged  "  that  the  restraint  is 
nut  to  operate  for  an  indefinite  period,  but  only  for  six  years,  and  that 
there  might  be  reasonable  grounds  to  restrain  the  party  for  that  period. 
But  no  circumstances  are  stated  to  us  to  show  that  the  restraint  was  rea- 
sonable ;  and  the  distinct  and  immediate  tendency  of  the  restraint  staipps 
it  as  an  illegal  ingredient  in  the  contract."     In  Ltowe  v.  Peers,  4  Burr. 
2225,  the  defendant  had  covenanted  to  marry  no  one  but  the  plaintiff*. 
The  judgment  was  arrested,  though  it  was  urged  that  the  parties  had 
probably  agreed  to  marry. each  other.     Lord  Maxspibld  there  said. 
•*  Here  is  not  the  least  ground  to  say  that  this  man  has  engaged  to  marry 
this  woman,  much  less  does  any  thing  apjxjar  of  her  engaging  to  marry 
him."     The  principle  contended  for,  if  true,  would  apply  to  presumptions 
in  evidence,  a  fortiori ;  but  the  contrary  was  ruled  in  Holland  v.  HaJl,  1 
B.  &  Aid.  53,  where  Abbott,  J.,  said,  "  If  there  be  on  the  face  of  the 
agreement  an  illegal  intention,  is  it  too  much  to  say  that  the  burden  lies 
on  the  party  who  uses  expressions  prima  facie  importing  an  illegal  pur- 
pose to  show  that  the  intention  was  legal."      Every  presumption  that 
can  be  suggested  here,  might  have  been  made  in  Brown  v.  Peck,  1  Ed. 
Ch.  Ca.  140,  and  Tennant  v.  Braie,  Toth.  78.     Besides,  the  legal  pre- 
sumption is,  that  parties,  who  are  husband  and  wife,  are  living  together 
in  conformity  with  the  general  policy  of  the  law.    But,  further,  no  such 
presumption  as  is  suggested  can  cure  the  defect.     If  the  parties  had 
agreed  to  separate,  and  had  actually  separated,  it  would  not  have  been 
the  less  illegal  in  the  husband  to  sell  his  consent  to  a  deed  recognising  or 
afGrming  the  separation.     [Aldbrsoiv,  B. — You  admit  that  parties  may 
separate  legally;  why  should  not  the  doing  what  is  legal  be  a  good  con- 
sideration ?1     If  the  separation  be  bought,  or  any  part  of  the  transaction 
bo  the  result  of  a  sale,  it  is  so  far  not  legal.     It  is  legal  to  vote  for  a 
candidate  at  an  election ;  a  promise  to  vote  for  him  will  be  no  conside- 
ration for  a  promise  to  pay  money.  [Aldkrsopt,  B. — That  is  by  statute.] 
The  principle  is  not  confined  to  statutory  illegality.     It  i^  lawful  for  a 
jijdge  or  juryman  to  decide  for  a  plaintiff  if  he  be  in  the  right ;  but  a 
contract  to  do  so  for  money  would  be  not  only  .void  but  illegal ;  and  no 
presumption  could  cure  it.     This  principle  is  illustrated  by  Hartley  v. 
Rice,  10  East,  22;  AUen  v.  Heam,  1  T.  R.  56 ;  Card  v.  Hope,  2  B.  & 
O.  661,  see  p.  673,  (9  Eng.  Com.  Law  Reps.  209 ;)  Key  v.  Bradshaw, 
2  Vem.  102.     [Pattrsow,J. — ^You  admitted,  in  the  argument  below, 
that  the  contract  of  trustees  to  indemnify  a  husband  from  his  wife's 
future  debts  is  a  good  consideration  for  the  husband's  contract  with 
(«;  WaiU  V.  JbnM,  1  New  Cases,  6GS,  (27  Eag.  Com.  Law  Repa.  534.) 
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them.]  That  rests  on  grounds  perfectly  distinct,  which'were  pointed  out 
in  the  argument  below;  {H'aite  v.  Janes,  1  New  Ca.  660,  27  Eng.  Com. 
Law  Reps.  532 ;)  to  which  it  may  be  added,  that  such  a  contract  is  free 
from  the  objection  here  made,  because  it  holds  out  no  inducement  to 
separation,  but  merely  gives  an  indemnity.  One  of  thfe  learned  judges 
of  the  common  pleas  is  reported  to  have  said,  that  "  Courts  of  law  view 
separation  deeds  with  more  favour  than  formerly."  But  for  nearly  half 
a  century  the  current  of  authorities  has  run  strongly  in  the  op|)osite 
direction.  See  1  New  Cases,  659.  Elwoi-thy  v.  bird,  2  Sim.  &  Stu. 
372,  is  the  only  case  of  an  opposite  aspect.  But  there,  an  equity  had 
already  arisen  from  the  separation  de  facto :  and  that  case  has  not  been 
considered  to  be  in  conformity  with  the  acknowledged  principles  of 
courts  of  equity. 

H.  V,  Richards,  contra. — PerWaps  the  special  grounds  of  demurrer 
cannot  be  supported.  But  the  part  of  the  consideration  which  is  not 
answered  is  sufficient  to  support  the  promise.  Unless  there  be  an  abso- 
lute illegality,  the  mere  trouble  of  executing  the  deed,  however  trifling, 
is  a  good  consideration.    PrUUn  v.  Stokes,  2  H.  Bl.  312. 

No  illegality  appears,  and  none  will  be  presumed.  First,  it  does  not 
distinctly  appear  that  the  deed  was  a  deed  separating  the  husband  and 
wife  in  the  sense  attributed  to  it  on  the  other  side.  The  word  "  separa- 
tion'* has  many  meanings.  But  supposing  the  deed  to  be  a  deed  sus- 
pending the  relation  of  husband  and  wife,  such  deed  may  be  legal ;  and 
and  the  deed  here,  not  being  set  out,  the  Court  must  assume  that  it  is 
legal.  In  Hob$(m  v.  MiddJeion,  6  B.  &  C.  295,  (13  Eng.  Com.  L.  Reps. 
179,)  Bayley,  J.,  said,  "  Although  in  general,  in  pleading,  an  equivocal 
expression  is  to  be  construed  against  the  party  using  it,  yet  where  the 
opposite  party  has  pleaded  over,  that  is  an  admission  that  the  expression 
is  to  be  taken  in  that  sense  which  will  support  the  previous  pleading." 
(LiTTLEDALR,  J.,  referred  to  Lord  Ellekborough's  language  in  Ord  v. 
Fenimck,  3  East,  104.]  It  is  argued  that,  even  assuming  the  deed  to  be 
legal  in  its  tenns,  it  would  be  illegal  to  promise  to  pay  this  money  as  a 
consideration  for  executing  it.  That  might  or  might  not  te  so,  accord- 
ing to  the  situation  of  the  parties.  Supposing  them  already  separated, 
this  money  might  be  paid  merely  to  facilitate  arrangements  for  the  sup- 
port of  the  wife,  the  distribution  of  the  property  of  the  two,  and  many 
other  purposes  which,  under  such  circumstances,  would  not  contravene 
the  policy  of  the  law.  If  in  any  state  of  things  not  inconsistent  with  the 
record,  the  transaction  would  be  legal,  the  Court  will  assume  that  to  be 
the  actual  state  of  things.  Besides,  the  language  ot  the  record  shows 
that  the  parties  were  separate ;  at  any  rate  it  negatives  the  supposition 
made  on  the  other  side,  that  the  separation  originated  in  the  agreement ; 
for  a  deed  of  separation  appears  to  have  been  prepared  containing  tenns 
to  be  mutually  agreed  on  between  the  parties:  and  the  agreeing  f«»r 
money,  to  be  applied  to  the  past  expenses  of  the  parties,  as  an  induce- 
ment for  executing  the  deed,  is  very  different  from  agreeing  to  live 
separate.  Even  had  the  agreement  been  to  live  separate,  it  docs  not 
follow  that  the  contract  would  be  void.  Ehrorthy  v.  Bird,  2  Sim.  & 
Stu.  372,  may  not  be  an  authoritv  of  much  weight ;  for  the  circum- 
stances  there  were  very  peculiar,  ^ut  the  courts  have  considered  the 
legality  of  separation  deeds  to  be  too  firmly  established  to  be  now  ques- 
tioned. It  is  assumed  on  the  other  side,  that  this  is  simply  the  case  of 
money  paid  to  the  husband.    But  it  is  money  paid  towards  the  by-gone 
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expenses  of  the  husband  and  wife.  Why  should  not  an  arrangement  as 
to  this  be  made  a  part  of  the  terms  even  of  the  separation  itself,  as  well 
as  a  contract  by  trustees  to  indemnify  the  husband  against  the  wife*s 
future  debts,  to  which,  it  is  admitted,  there  is  no  objection? 

However,  supposing  this  part  of  the  consideration  void,  the  agreement 
may  be  supported  on  the  residue  of  the  consideration.  A  party  by 
agreeing  to  make  a  payment  alters  his  situation ;  it  cannot  be  said  that, 
alter  the  agreement  is  executed,  he  lies  only  under  the  antecedent  liability. 

T.  F,  Ellis  in  reply. — The  plaintiff  in  error  contends  that  the  declara- 
tion shows  a  substantive  illegality,  by  treating  the  promise  to  pay  money 
as  the  inducement  to  execute  the  deed.  It  is  argued  that  the  money  is  to 
be  applied  to  by-gone  household  expenses ;  but  it  is  admitted  on  the 
record,  that  the  husband  was  at  the  time  of  the  agreement  solely  liablo 
for  these  expenses.  It  is,  therefore,  like  a  promise  to  pay  his  debts  for 
him,  or  a  promise  to  pay  him  moneys  numbered.  Besides,  there  is 
nothing  on  the  record  connecting  these  expenses  with  the  wife.  Then, 
it  is  said  that  the  nature  of  the  deed  does  not  expressly  appear.  If  iho 
plea  had  run  thus,  *'  The  defendant  says  that  the  said  deed  was  a  deed 
of  separation  between  the  plaintiff  and  his  wife,"  it  would  have  been  a 
mere  repetition  of  the  words  of  the  declaration,  that  is  to  say,  "  a  certain 
deed,  &c."  Had  issue  been  taken  on  the  allegation  of  its  execution,  the 
defendant  in  error  could  have  supported  his  issue  only  by  showing  a  deed 
of  separation.  There  is  no  ambiguity  in  the  words  "  Deed  of  separation 
between  husband  and  wife."  Such  a  head  of  deeds,  in  a  stamp  act,  for 
instance,  would  be  unequivocal.  The  attempt  on  the  other  side  is  to 
confound  the  question,  whether  the  deed  per  se,  and  in  its  terms,  must 
be  supposed  legal  (which  the  plaintiff  in  error  admits),  with  the  question 
whether  the  execution  by  a  husband  of  a  deed  of  separation,  legal  or 
illegal,  can  be  a  good  consideration  for  a  promise  by  a  third  party  to  pay 
money  to  the  husband.  As  to  the  suggestion  that  the  court  will  import 
the  fact  of  an  antecedent  separation  or  agreement  to  separate,  no  answer 
has  been  offered  to  the  authorities  cited  against  such  a  construction  of 
the  record.  The  plaintiff  in  error  admits  that  every  allegation  in  the 
declaration  shall  be  construed  most  favourably  for  the  plaintiff  below, 
and  that  is  all  that  can  be  required,  according  to  Hobson  v.  Middleton,  6 
B.  &  C.  295,  303,  (13  Eng.  Com.  Law  Rep.  175;)  and  Ord  v.  Fenmick, 
3  East,  104.    But  here,  there  is  no  allegation  of  separation. 

Cur.  adv.  vult. 

Pattesow,  J. — The  objection  to  the  plaintiff's  recovering  in  this  action, 
a  sum  of  llOZ.  which  the  defendant  had  promised  to  pay  him  at  Michael- 
mas, 1S34,  arises  from  the  consideration  for  that  promise.  From  the 
declaration  and  plea,  it  appears  that  the  consideration  consisted  of  two 
parts :  first,  the  plaintiff's  executing  a  deed  of  separation  between  him- 
self and  his  wife,  which  had  been  already  prepared ;  and,  secondly,  the 
plaintiff's  taking  upon  himself  certain  payments  to  Messrs.  Home  and 
Gates,  and  certain  household  expenses  and  debts,  and  agreeing;  to  pay 
the  same  in  full ;  but  for  whichpayments,  expenses,  and  debts,  the  plain- 
tiff was  already  solely  liable.  Tne  second  part  of  this  consideration  may 
be  treated  as  wholly  nugatory,  as  being  merely  an  engagement  by  a 
man  to  pay  his  own  debts,^  and  the  question  turns  entirely  upon  the  first 
part :  if  that  be  illegal,  the  action  must  fail,  because  illegality  of  part  of 
the  consideration  doubtless  vitiates  the  whole  contract. 

Now  it  is  conceded  that  a  separation  of  husband  and  wife  may  be  in 
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itself  a  legal  act,  and  that  any  deed  or  agreement  for  carrying  it  into 
eflect  may  be  legal,  provided  it  be  for  an  actual  and  immediate,  and  not 
for  a  contingent  or  future  separation.  The  terms  of  the  deed  of  separa- 
tion in  the  present  case  are  not  stated  upon  the  record :  but  as  illegality 
is  not  to  be  presumed,  we  must  take  it  that  the  deed  is  in  its  provisions 
legal.  It  is  however  said,  that  it  is  illegal  to  give  the  husband  money  as 
an  inducement  to  consent  to  such  actual  and  immediate  separation,  and 
that  an  engagement  to  pay  him  part  of  certain  debts  for  which  he  is 
solely  liable,  is  tantamount  to  giving  him  money.  The  illecjalily  of  so 
doing  is  sought 'to  be  established  by  reference  to  the  cases  of  Hartley  v. 
Rice,  10  East,  22 ;  Men  v.  Heani,  1  T.  R.  56 ;  and  Card  v.  Hope,  2  B. 
&  C.  661,  (9  Eng.  Com.  Law  Rep.  209.)  Those  cases  are  perhaps  dis- 
tinguishable. In  Hartley  v.  Rice,  the  agreement  not  to  marry  was  held 
illegal  in  itself,  quite  hidependently  of  money  being  the  inducement. 
JlUen  v.  Heam  was  a  case  of  wager  as  to  the  election  of  members  of 
parliament,  a  matter  which  was  held  to  be  incapable  of  being  the  subject 
of  any  binding  contract.  Card  v.  Hope  turned  upon  the  contract  being 
a  fraud  upon  the  Iw-laws  of  the  East  India  Company.  But  admitting 
that  the  consent  of  the  husband  to  a  separation  cannot  legally  be  pur- 
chased, it  by  no  means  follows  that  part  of  the  arrangement,  in  carrying 
into  full  effect  a  separation  previously  agreed  upon,  may  not  legally  bo 
that  the  husband  should  be  mdcmnified  in  the  w'hole  or  in  part  against 
certain  debts  contracted  during  the  time  that  he  and  his  wife  were  living 
together,  and  for  which  he  is  solely  liable  in  point  of  law,  in  the  same 
manner  as  it  is  unquestionably  a  legal  part  of  such  arrangements,  that  he 
should  be  indemnified  against  debts  to  be  contracted  afterwards,  for 
which  he  might  also  become  liable  in  point  of  law.  On  the  contrary,  I 
am  of  opinion  that  such  indemnity  is  legal,  and  that  the  husband  might 
legally  make  it  the  condition  of  his  executing  the  deed  of  separation 
wtiich  had  been  prepared. 

The  question,  therefore,  as  it  seems  to  me,  is  reduced  to  this  :  whether, 
upon  the  face  of  this  record,  it  appears  that  the  defendant  promised  to 
pay  the  plaintiff  money  in  consideration  of  separating  or  agreeing  to 
separate  from  his  wife ;  in  which  case  I  think  that  the  contract  would 
be  illeffal :  or  that  the  defendant  promised  to  pay  the  plaintiff  money 
towards  certain  expenses  already  incurred  whilst  the  plaintiff  and  his 
wife  were  living  together,  in  consideration  that  the  plaintiff  would  exe* 
cute  a  deed  of  separation  which  had  been  already  prepared.  I  think  that 
the  record  shows  the  latter  state  of  facts. 

I  agree  with  the  learned  counsel  for  the  defendant,  (plaintiff  in  error,) 
that  the  court  cannot  conjecture  any  thing  respecting  the  contents  of  the 
deed  of  separation,  or  import  into  the  case  any  supposed  facts  for  the 
purpoj;e  of  showing  the  legality  or  illegality  of  the  contract.  I  take  the 
facts  only  as  they  appear  on  the  record,  and  they  are  these :  that  by  a 
deed  of  separation  between  the  plaintiff  and  his  wife,  not  yet  executed 
by  the  plaintiff',  he  was  to  quit  a  house  at  Holloway  on  a  certain  day, 
and  that  some  annuity  was  mentioned  in  that  deed  ;  that  afterwards,  by 
the  written  memorandum  of  agreement  on  which  the  plaintiff^  in  this 
action  declares,  the  time  for  quitting  the  house  at  Ilolloway  was  exten* 
ded ;  that  the  plaintiff  agreed  to  pay  Messrs.  Ilorne  and  Gates,  the  house 
hold  expenses  at  Holloway,. and  the  Rickmansworth  debts  in  full;  and 
that,  in  consideration  of  his  so  agreeing,  and  of  his  executing  the  deed  of 
separation,  the  defendant  promised  to  pay  him  160/.  by  eight  half-yearly 
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payments  towards  the  debt  due  to  Home  and  Gates,  20/.  towards  the 
mckmansworth  debts,  and  220L  by  two  payments,  at  Michaelmas,  1834, 
and  Lady-day,  1835,  towards  the  household  expenses  at  Holloway. 

It  is  plain  from  these  Tacts,  that  for  some  reason  or  other  (and  we  are 
not  to  presume  an  illegal  one),  a  separation  between'  the  plaintiff  and  his 
\vife  had  been  determined  upon,  the  terms  of  which  had  been  reduced 
into  writing  in  the  form  of  a  deed ;  that  the  plaintiff  for  some  reason  or 
olhorhad  not  yet  executed  that  deed,  and  that  he  was  induced  to  execute 
it  by  the  defendant's  promise,  which  is,  in  effect,  a  promise  to  indemnify 
the  plaintiff  against — among  other  things — a  part  of  the  by-gone  house- 
hold expenses  of  the  house  at  Holloway,  which  the  plaintiff  was  to  quit. 

I  assume  the  deed  of  separation  to  be  legal,  because  no  illegality  is 
shown ;  and  I  hold  the  consideration  for  the  defendant's  promise  to  be 
legal,  because  it  is  not  that  the  husband  would  separate  from  his  wife, 
but  that  he  would  complete  the  instruments  and  arrangements  of  a  sepa- 
ration already  determined  upon. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the  court 
below  ought  to  be  affirmed. 

Aldersox,  B. — I  also  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  affirmed,  and  I  shall  state  my  reasons  very 
shortly. 

It  is  conceded  that,  if  any  part  of  the  consideration  for  the  promise  of 
the  defendant  below  be  illegal,  the  judgment  ought  to  be  reversed ;  and 
it  cannot  be  disputed  that  an  engagement  to  pay  a  sum  of  money  as  an 
inducement  for  a  future  separation  of  a  man  from  his  wife  would  be  con- 
trary to  law.  But  the  ditticulty  is  to  point  out  upon  these  pleadings  that 
this  illegality  is  sufficiently  alleged. 

It  appears  clearly  from  the  declaration,  that  a  deed  of  separation  had 
been  prepared  before  the  agreement  declared  on,  for  the  first  statement 
in  the  agreement  on  which  the  plaintiff  proceeds  speaks  of  enlarging  the 
time  mentioned  in  such  deed  of  separation ;  and  it  speaks  also  of  the 
annuity  mentioned  in  it,  which  may  probably  be  taken  to  be  an  annuit} 
to  be  paid  by  the  plaintiff  to  his  wife.  The  engagement  of  the  defendant 
to  pay  the  sums  mentioned  in  his  agreement  is  then  stated  to  be  on  the 
consideration  of  the  plaintiff's  executing  Ms  deed  of  separation,  and 
taking^  on  himself  the  payment  of  certain  debts. 

All  this  is  quite  consistent  with  a  previous  separation  already  agreed 
on  between  the  husband  and  wife ;  and  there  is  nothing  that  I  can  see 
illegal  after  husband  and  wife  have  actually  separated  upon  certain 
terms  mutually  agreed  between  them,  in  a  third  person's  undertaking  to 
pay  certain  debts  in  order  to  induce  the  husband  to  execute  a  deed  of 
separation,  and  thereby  secure  to  the  wife  the  advantages  so  stipulated 
for  at  the  antecedent  time  when  their  actual  separation  took  place. 

If  all  this  be  consistent,  and  I  think  it  is,  with  the  facts  stated  on  this 
record,  there  is  nothing  shown  to  be  illegal  in  the  consideration  for  the 
defendant's  agreement.  If  there  had  been  no  previous  separation,  and  it 
was  in  truth  a  bargain  for  a  separation  in  future,  the  defendant  should 
have  stated  that  affirmatively  in  pleading ;  for  illegality  is  not  to  be 
presumed ;  but,  unless  the  contrary  be  expressly  alleged  upon  the  record, 
we  ought  to  assume  that  the  parties  have  acted  in  conformity  to  the  law. 
For  these  reasons  I  think  that  the  judgment  of  the  Court  of  Common 
lleas  ought  to  be  affirmed. 

LiTTLEDALE,  J.  concunTcd  with  Patteson,  J.  and  Alderson,  B.|  in 
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affirming  the  judgment  of  the  court  below  and  upon  the  grounds  stated 
by  them. 

Lord  Abinger,  C.  B. — In  this  case  the  declaration  sets  forth  two  con- 
siderations for  the  promise  to  pay  a  sum  of  money  to  the  plaintiff:  the 
first  is,  that  the  plaintiff  should  pay  certain  debts,  and  discharge  certain 
expenses ;  the  second,  that  he  should  execute  a  deed  of  separation  from 
his  wife.  • 

The  plea  is  applied  to  the  first  of  these  considerations  only,  and  alleges 
that  the  debts  were  due  from  the  plaintiff,  and  that  he  was  bound  to  pay 
the  expenses  in  question :  upon  the  other  consideration  it  is  silent.  To 
this  plea  there  is  a  demurrer,  ujx)n  which  two  questions  arise ;  first, 
whether  the  payment  of,  or  the  promise  to  pay  a  debt  to  which  the  party 
promising  is  already  Uable  by  law,  is  a  good  consideration  for  a  promise 
to  him  of  money  or  other  advantage ;  secondly,  if  it  be  not,  whether  the 
executing  a  deed  of  separation  from  his  wife  is  a  lawful  consideration  for 
a  promise  to  pay  money  to  the  husband.  If  both  these  questions  are  to 
be  answered  in  the  negative,  the  plea  is  good,  because  it  alleges  a  suffi- 
cient answer  to  the  only  consideration  upon  which  the  declaration  can 
be  sustained,  and  because  there  is  no  occasion  to  make  any  answer  to 
the  olher  part  of  the  consideration  which  is  illegal.  Now  a  consideration 
to  support  a  promise  must  either  operate  to  the  advantage  of  the  party 
making  the  promise,  or  to  the  detriment  of  the  party  who  is  to  perform 
the  consideration.  But  a  man  is  under  a  moral  anci  legal  obligation  to 
pay  his  just  debts.  It  cannot  therefore  be  stated,  as  an  abstract  propo- 
sition, that  he  suffers  any  detriment  from  the  discharge  of  that  duty ;  and 
the  declaration  does  not  show  in  what  way  the  defendant  could  have 
derived  any  advantage  from  the  plaintifi'  paying  his  own  debts.  The 
plea  therefore  shows  the  insufficiency  of  that  part  of  the  consideration. 

With  regard  to  the  other  consicferation  to  which  the  plea  does  not 
apply,  it  has  been  argued  that  the  law  will  recognise  the  legality  of  deeds 
of  separation,  by  allowing  actions  of  covenant  to  be  maintained  upon 
them,  it  cannot  &e  presumed  that  they  are  illegal,  and  that  if  they  be  not 
illegal,  of  course  the  execution  of  such  a  deed  by  the  husband  cannot  be 
illegal.  Now  this  proposition  must  at  least  receive  this  qualification,  thai 
the  consideration  which  prevails  on  the  husband  to  make  such  a  deed  be 
a  good  consideration  in  law  to  justify  him  in  separating  from  his  wife. 
There  are  certain  circumstances  which  will  induce  the  Ecclesiastical 
Court  to  pronounce  a  decree  of  divorce  a  mensa  et  thoro ;  and  it  may 
not  be  unlawful  for  a  man,  under  the  same  circumstances,  voluntarily  to 
agree  to  do  that  which  the  law,  if  he  refused,  would  compel  him  to  do. 
ifpon  this  ground  a  deed  of  separation  made  upon  due  consideration  may 
well  be  considered  as  not  unlawful.  But  the  question  is  very  different 
whether  it  be  lawful  in  a  husband  to  separate  from  his  wife  in  considera- 
tion of  a  sum  of  money.  It  cannot  be  doubted  that  the  separation 
between  husband  and  wife  without  adequate  cause  is  both  against  the 
law  of  God,  and  against  the  policy  of  every  civilised  society.  The  cir- 
cumstances therefore,  which  justify  a  separation,  as  they  only  justify  an 
exception  to  a  very  important  general  rule,  ought  not  to  be'  presumed. 
But  whether  they  might  be  presumed  or  not  in  support  of  a  deed  of  sepa- 
ration already  executed^  it  cannot  be  maintained  tfiat  the  receiving  a  sum 
of  money  by  the  husband  is  one  of  those  circumstances,  much  less  a 
circumstance  which  alone  would  justify  a  separation.  The  record  in 
this  case,  when  stripped  of  the  superfluous  matter  which  has  been  dis- 
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jjosed  of  by  the  plea,  presents  nothing  more  than  the  naked  fact  of  a 
separation  by  a  husband  from  his  wife  in  consideration  of  a  sum  ot 
money. 

It  is  not  necessary  for  the  purpose  of  this  investigation  to  review  the 
cases  which  have  been  cited  upon  this  subject,  it  is  enough  to  say  that 
none  of  them  has  gone  the  length  of  deciding  that  a  deed  of  separation 
re«:iljng,  as  the  only  consideration  of  the  husbancf's  agreement  to  separate, 
the  payment  of  money  to  him,  would  be  a  lawful  deed.     If  such  a  deed 
would  not  be  lawful,  how  can  it  be  maintained  that  it  would  be  lawful 
ft^r  the  husband  to  accept  money,  or  the  promise  of  money,  as  the  consi- 
deration for  signing  a  deed  of  separation  1    In  this  case  no  Qther  consi- 
deration appears,  and  the  court  is  not  bound  to  presume  any  other  in « 
support  of  an  agreement  which  is  against  the  general  rule  of  law,  and 
ian  only  be  good  by  way  of  exception  under  special  circumstances. 
But,  in  truth,  pecuniary  advantage  to  the  husband  ought  to  form  no  part, 
and  can  therefore  form  no  legal  part  of  a  consideration  for  a  separation 
from  his  wife.     Either  the  circumstances  are  such  as  to  make  of  them- 
selves a  good  consideration  for  executing  the  deed,  or  they  are  not.     If 
thev  are,  the  addition  of  money  forms  no  part  of  the  legal  consideration ; 
if  tfiey  are  not,  the  addition  of  money  cannot  make  them  so.     Therefore, 
whether  the  court  be  at  liberty  or  not  to  presume  in  the  absence  of  all 
suggestion  upon  the  subject,  that  there  might  have  been  a  lawful  cause 
for  the  husband  to  separate  from  his  wife,  it  is  certain  that  the  promise 
of  money  to  be  paid  to  him  cannot  have  been  a  lawful  inducement, 
whether  it  was  the  exclusive  or  the  partial  consideration  upon  which  he 
agreed  to  execute  a  deed  of  separation. 
The  judgment,  therefore,  ought  to  be  reversed. 
Drnman,  C.  J. — This  declaratiofi  states  a  promise  to  pay  a  sum  of 
money  to  the  plaintiff's  use,  in  consideration  of  his  taking  upon  himself 
certain  debts  and  liabilities,  and  executing  a  deed  of  separation  from  his 
wife.    The  defendant  pleaded  that  the  debts  were  due  from  the  plaintiff' 
himself,  and  that  he  was  already  liable  to  pay  them ;  consequently  that 
his  undertaking  to  pav  them  could  form  no  consideration  for  the  defen- 
dant's promise.    To  this  plea  there  was  a  demurrer,  but  it  was  admitted 
that  the  latter  part  of  the  consideration  came  to  nothing,  and  that  the 
sole  consideration  for  the  promise  to  pay  money  was  the  execution  of  a 
deed  of  separation.     The  declaration  was  therefore  questioned  on  this 
ground. 

It  was  first  urged  in  its  support  that,  as  some  deeds  of  separation  may 
be  legal,  this  may  be  presumed  legal,  from  the  defendants  having  plead- 
ed ;  and  reference  was  made  to  the  authority  of  Bayley  and  Holroyd, 
Justices,  6  B.  &  C.  522,  for  the  doctrine  that,  in  any  pleading  where  a 
fact  is  ambiguously  stated,  the  adverse  party  by  pleading  over  shall  be 
taken  to  admit  it  in  the  most  favourable  sense  of  which  it  is  capable.  I 
apprehend,  however,  that  this  rule  must  be  restricted  to  cases  where  the 
pleading  over  directly  refers  to  such  ambiguous  matter,  and  answers  it 
by  introducing  something  new.  But  here  the  pleading  over  is  confined 
to  other  facts,  the  statement  of  this  part  of  the  contract  is  not  noticed  in 
the  plea,  but  remains  with  all  its  faults,  and  advantage  may  be  taken  of 
them  by  a  writ  of  error.  If  however  this  rule  could  be  applied  to  the 
present  case,  the  most  favourable  sense  for  the  plaintiff*  that  can  be 
assigned  to  his  declaration  is  this,  that  an  instrument  providing  for  the 
separation  of  him  and  his  wife  had  been  prepared,  under  which  an 
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annuity  was  to  be  paid  to  his  wife ;  and  that,  in  consideration  of  his  exe- 
cuting that  instrument,  the  defendant  undertook  and  promised  to  pay 
money  for  the  plaintiff's  use  and  benefit. 

Some  of  the  judges  of  the  Common  Pleas  appear  to  have  thought  that 
the  declaration  farther  stated,  that  the  plaintiff  had  previously  entered 
into  an  agreement  to  execute  the  deea ;  and  farther,  that  tlie  annuity 
was  to  be  paid  by  him :  neither  of  these  facts  can  I  discover  on  the 
record,  though  the  latter  is  probable  in  fact.  Perhaps  they  would  not 
materially  vary  the  question,  for  the  result  would  equally  be  that  the 
plaintifl',  when  free  to  execute  or  refuse  to  execute  a  deed  of  separation 
from  his  wife,  had  been  induced  to  execute  it  by  the  promise  ot  money. 
Por  breach  of  that  promise  the  present  action  is  brought ;  and  the  singie 
question  is  raised,  whether  the  execution  of  such  a  deed  be  a  good  con- 
sideration for  a  promise  to  pay  money  to  the  husband. 

That  deeds  for  the  separation  of  married  persons  may  be  valid  and 
effectual  for  certain  purposes,  many  decisions  have  estabUshed :  Lister's 
Case,  8  Mod.  22,  and  Mead's  Case,  1  Burr.  542,  show  that  they  will  be 
taken  notice  of  by  courts  of  law  where  separation  has  been  rendered 
necessary  for  the  wife's  protection  by  cruelty  and  ill-usage  on  the  hus- 
band's part ;  and  even  in  equity,  deeds  securing  a  separate  maintenance 
for  the  wife,  which  had  been  rendered  necessary  by  the  husband's  mis- 
conduct, were  upheld  in  the  three  cases  of  Oxenden  v.  Oxenden,  Nichoiis 
V.  Danvers,  and  l^illiams  v.  Callow^  all  reported  in  2  Vernon.  Most 
probably  Seeling  v.  Crawley,  in  the  same  volume,  proceeded  on  the  same 
ground.  Again,  if  a  third  person  take  upon  himself  the  maintenance  of 
me  wife  whue  separated  from  her  husband,  the  husband  has  been  held 
compellable  to  pay  the  sum  which,  on  that  consideration,  he  bound  him- 
self to  pay  to  tKe  trustee;  Gawden  v.  Draper,  2  Ventr.  2L7;  and  a 
husband's  release  to  such  a  trustee,  on  the  same  consideration,  of  his 
remainder  in  an  estate,  was  held  by  Sir  W,  Grant  to  be  good,  even 
against  the  assignees  of  that  husband  when  a  bankrupt :  h'orraU  v.  Jacobs 
8  Meriv.  268. 

That  the  husband  himself  may  derive  protection  against  debts  incur- 
red by  l]i3  wife  while  living  apart  from  him,  by  showing  that  he  had 
agreed  with  a  trustee  to  provide  adequate  funds  for  her  maintenance, 
and  had;  in  fact,  provided  them,  is  clearly  established  by  several  cases, 
particularly  by  that  of  Nurse  v.  Craiff,  2  New  Rep.  148, — a  decision 
unanimous  on  that  point, — though  Sir  James  Mansfield  differed  from  the 
opinion  that  it  was  necessary  for  the  husband  to  pay  the  money  agreed 
for.  Yet,  the  assertion  that  deeds  of  separation  are  at  variance  with  the 
policy  of  the  law,  has  been  often  made  by  the  highest  authorities,  and 
never  disputed  by  any.  Many  of  the  judges  who  have  given  efl'ect  to 
them,  for  any  purpose,  have  expressly  declared  that  they  adopted  them 
to  that  extent  with  reluctance,  and  would  have  paused  if  the  question 
had  been  new :  Lord  Rosslyn,  in  Legard  v.  Johnson,  3  Ves.  358;  Lord 
Eldon,  in  Beard  v.  IVebb,  2  B.  &  P.  93,  and  in  St.  John  v.  St.  John,  1 1 
Ves.  520. 

Sir  W.  Grant  pointedly  declares  it  to  be  now  settled  that  "  the  Court 
of  Chancery  will  not  carry  into  effect  articles  of  separation  between 
husband  and  wife.  It  recognises  no  powers  to  vary  the  rights  and  duties 
growing  out  of  the  marriage  contract,  or  to  effect  at  their  pleasure  a 
partial  dissolution  of  that  contract."  And  in  establishing  the  husband's 
conveyance  of  property,  in  consideration  of  the  trustees  undertaking  t^i 
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indemnify  him  against  the  wife's  debts,  he  adds,  "  it  does  seem  rather 
strange  that  the  auxiliary  agreement  should  be  enforced,  while  tlie  prin- 
cipal agreement  is  held  to  be  contrary  to  the  spirit  and  policy  ot  th<j 
law."  But  the  validity  of  the  principal  agreement  is  now  in  question 
before  us :  if  it  is  not  valid  and  binding,  the  husband's  execution  of  it 
cannot  be  a  good  consideration  for  a  third  party's  promise  to  pay  him 
money. 

There  appears  to  be  a  strange  inconsistency  in  pronouncing  a  deed  to 
be  valid,  and  admitting  at  the  same  time  that  it  cannot  be  enforced,  or 
in  contending  that  it  might  be  the  foundation  of  ,a  suit  at  law,  while  it 
notoriously  supplies  no  ground  for  a  specific  performance,  because  equity 
regards  it  as  contrary  to  public  policy.  But  beyond  that  objection,  iii 
point  of  principle,  the  legal  relation  of  the  parties  creates  great  dith- 
culties ;  and  the  question  may  be  again  asked,  as  it^was  by  Lord  Eldo.v 
in  several  cases,  on  whom  can  the  contract  be  binding  ?  Not  on  the 
wife,  for  she  cannot  contract  with  her  husband,  or  execute  a  deed.  Not 
on  the  husband,  unless  a  third  party  may  sue  him  for  a  breach  of  cove- 
nant in  performing  the  duties  of  a  husband  towards  his  wife.  Ileverse  the 
present  case,  and  suppose  that  the  husband  had  accepted  the  money  on  a 
promise  to  execute  the  deed,  and  been  sued  for  a  breach  of  promise, 
could  an  action  for  damages  have  been  maintained  ?  If  not,  it  seems  to 
follow  that  the  execution  of  a  similar  deed  cannot  form  the  legal  consi- 
deration for  a  promise  to  pay  money. 

I  am  aware  of  the  case  of  Lord  Rodney  v.  Chambers,  2  East,  283, 
which  determines  that  an  action  will  lie  against  a  husband  having  exe- 
cuted a  deed  of  separation,  for  the  sum  which  he  contracts  to  pay  to 
trustees  in  case  of  a  future  separation,  subject  to  their  approval.  But 
this  decision  has  received  some  severe  shocks  from  the  strictures  of  Lord 
ELDOfT  in  St.  John  v.  St.  John,  and  must  be  considered  as  directly  over- 
turned by  the  King's  Bench  in  Hindley  v.  Lord  ^estmeath,  though  it  is 
ditRcult  to  explain  why  a  present  separation  is  less  contrary  to  public 
policy  than  the  agreement  to  give  effect  to  one,  if  rendered  necessary  by 
circumstances,  at  a  future  time. 

I  am  also  aware  of  the  case  of  Jee  v.  Thurlow,  2  B.  &  C.  547,  (9  Eng. 
Com.  Law  Reps.  174,)  where  the  Court  of  K.  B.  sustained  a  covenant 
aiade  by  a  husband  to  pay  an  annuitv  to  the  wife's  trustees  under  a  deed 
of  separation.  Lord  Tenterdbw,  C.  J.,  and  Bayley,  J.,  certainly  thought 
themselves  bound  by  decisions  which  have,  to  a  certain  extent,  recog- 
nised such  deeds:  but  the  other  two  judges  were  cautious  in  their 
expressions ;  and  the  opinion  of  Holroyd,  J.,  is  remarkable,  in  looking 
to  the  trustees'  covenant  to  indemnify  as  the  basis  of  the  husband's  obli- 
gation :  indeied,  their  covenant  being,  as  he  particularly  remarks,  not 
Umited  to  the  period  of  separation. 

I  have  also  carefully  examined  the  numerous  cases  cited  in  Mr.  Jacob's 
edition  of  Roper's  Law  of  Husband  and  Wife,  and  the  able  commentary 
upon  them.  Some  of  them  were  avowedlv,  and  doubtless  more  of  them 
actually,  brought  before  courts  of  equity,  by  consent,  for  the  purpose  of 
obtaining  directions  on  the  effect  of  similar  deeds  without  disputing  their 
legality.  Some  of  them  I  take  to  be  undoubtedly  erroneous,  such  as 
£jbare  v.  Hoare,  2  Rid^w.  P.  C.  268,  decided  in  the  House  of  Lords, 
where  the  stipulation  of  a  marriage  settlement  for  the  contingencv  of  the 
parties  separating  was  upheld.  If  I  could  venture  to  lay  down  tlbe  prin- 
ciple which  alone  seems  to  be  safely  deducible  from  all  these  cases,  it  is 
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this ;  that  when  a  husband  has  by  his  deed  acknowledged  his  wife  to 
have  a  just  cause  of  separation  from  him,  and  has  covenanted  with  her 
natural  friends  to  allow  her  a  maintenance  during  separation,  on  being 
relieved  from  liability  to  her  debts,  he  shall  not  be  allowed  to  impeach 
the  validity  of  that  covenant. 

But  even  if  the  most  questionable  of  these  cases  were  good  law,  and 
bleeds  of  separation  binding  for  every  purpose  both  at  law  and  in  equity, 
all  former  decisions  fall  infinitely  short  ot  the  present,  where  a  promise 
to  pay  the  husband  a  sum  of  money  is  a  consideration  for  his  executing 
the  deed.  This  alone  it  is  that  substantially  appears  on  the  present 
record.  Generallv  speaking,  the  lawfulness  of  a  thing  promised  does 
not  make  it  lawful  to  promise  to  do  it  for  a  money  consideration.  It  is 
lawful  to  vote  for  a  candidate  at  an  election,  but  bribery  to  give  or  pro- 
mise the  voter  monev  for  so  doing. 

The  same  principle  was  illustrated  by  numerous  authorities  cited  at 
the  bar,  and  in  the  case  of  married  persons  contracting  for  their  separa- 
tion, which  I  take  to  be  at  least  prima  facie  illegal,  where  no  circum- 
stances by  which  it  is  legalised  are  set  forth,  and  no  justifiable  motive  is 
assigned,  it  appears  to  me  to  be  a  dangerous  noveltv  to  permit  the  abdi- 
cation of  conjugal  rights,  and  the  abandonment  of^mantal  duties,  to  be 
made  the  subject  of  money  stipulation. 

It  is  satisfactory',  as  well  as  proper,  to  add,  that  the  purchase  of  a 
husband's  con^nt  to  separation  is  admitted  to  be  illegal,  and  this  promise 
is  held  binding  only  as  it  may  be  a  part  of  the  negotiation  which  leads 
to  a  separation  that  may  possibly  be  legal.  But  I  am  unable  to  distin- 
guish the  two  cases,  and  I  think  the  latter  contract  neither  more  nor 
less  than  an  indirect  mode  of  securing  effect  to  the  former. 

Judgment  affirmed. 


MEMORANDA. 

On  the  13th  of  February,  William  Henry  MauUy  Esquire,  one  of 
Her  Majesty's  counsel,  was  called  to  the  degree  of  the  coif,  and  gave 
rings  with  the  following  motto :  ^^Suum  Cuique.*'  On  the  same  day  he 
was  appointed  a  Baron  of  the  Court  of  Exchequer  in  the  room  of  Mr. 
Baron  Bolland,  who  had  resigned.  He  immediately  afterwards  received 
the  honour  of  knighthood. 

On  the  22d  of  February,  the  following  gentlemen  were  respectively 
appointed  Her  Majesty's  counsel,  learned  in  the  law : — John  Stuart^  of 
Lincoln's  Inn,  Robert  Vaughan  Richards^  of  the  Inner  Temple,  Samti^l 
Gtrdlestone^  of  the  Middle  Temple,  Chriffith  RicharcUj  of  the  Inner 
Temple,  and  William  &oodenough  Eaytery  of  Lincoln's  Inn,  Esquires. 
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FORMS  OF  WRITS,      x 


As  framed  by  the  Judges,  pursuant  to  the  statute  1  &  2  Vict.  e.  110. 

—p.  366. 

It  is  ordered,  that  the  following  forms  of  writs,  framed  by  the  judges 
pursuant  to  the  statute  1  &  2  Vict.  c.  110,  s.  20,  be  used  from  and  after 
the  first  day  of  March  next,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court  in  which  the  action  is  depending,  the 
character  of  the  parties,  or  the  circumstances  of  the  case  may  render 
necessary,  but  that  any  variance,  not  being  in  matter  of  substance,  shall 
not  affect  the  validity  of  the  writs  sued  out. 


No.  I. 
Writ  of  eUffit  npon  a  judpnent  in  the  Court  of  Q.  B.,  in  an  action  of  auumpHt, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Qaeen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     Whereas  A.  B.,  lately  in 

our  Conrt  before  us  at  Westminster,  by  the  judgment  of  the  same  court,  recovered  against 

0.  D.  £ ,  which,  in  our  said  Court  before  us,  were  adjudged  to  the  said  A.  B.  for  his 

damages  which  he  bad  sustained,  as  well  on  occasion  of  the  not  performing  of  certain 
promises  and  undertakings  then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  is 
convicted,  as  appears  to  us  of  record,  and  afterwards  the  said  A.  B.  came  into  our  said 
Court  before  us,  and,  according  to  the  form  of  the  statutes  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your 
buliwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or 
customary  tenure  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was 

seised  or  possessed  of  on  the day  of ,  in  the  year  of  our  Lord  — — ,  on  which  day  the 

judgment  aforesaid  was  entered  up,  or  at  any  time  afterwards,  or  over  which  the  said  C.  D. 

on  the  said day  of ,(a)  or  at  any  time  afterwards,  had  any  disposing  power  which 

he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him 
the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  according  to  the  form  of  the  said  statutes,  until 

the  damages  aforesaid,  together  with  interest  upon  the  said  sum  of  £ ,  at  the  rate  of 

£4  per  centum  per  annum,  from  the day  of ,  in  the  year  of  our  Lord (b) 

shall  have  been  levied.  Therefore  we  command  you  that,  without  delay,  you  cause  to  be 
delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  ^copyhold  or  customary  tenure  in  your  bailiwick,  as  the  said  C.  D.,  or 

any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said day  of ,(a)  or 

lit  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said day  of ,(a)  or 

at  any  time  afterwards  had  any  disposing  power  which  he  might,  without  the  assent  of 
any  ether  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.  as  his  proper  goods  and  chattels ;  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  damages  aforesaid,  together  with  interest  as 
aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed  this  our 
writ,  make  appear  to  us  at  Westminster,  immediately  after  the  execution  thereof,  under 
your  seal,  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  ap- 
praisement, and  have  there  then  this  writ 

Witness,  Thomas  Lord  Demman,  at  Westminster,  the day  of ,  in  the  year  of 

Oftr  Lord         "» 

(a)  The  day  on  which  the  judgment  was  entered  up. 

(6)  The  day  on  which  the  judgment  was  entered  up ;  or  in  ease  the  judgment  waa 
entered  ap  prior  to  the  1st  of  October,  1838,  say  from  the  1st  day  of  October  in  the  year 
•four  Lord  1888., 
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No.  11. 
Writ  of  eleffU  on  a  rale  made  in  the  Coart  of  Q.  B.  for  payment  of  money. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     Whereas  lately   in  our 

Court,  before  us  at  Westminster,  by  a  rule  of  the  said  Court  entitled,  &o.  [as  the  ease  may 

be]  the  sum   of  £ was,  by  the  said  Court,  ordered  to  be  paid  by  C.  D.  to  A.  B.,  and 

afterwards  the  said  A.  B.  came  into  our  said  Court  before  us,  and,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of .  the 
plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick,  as  • 

the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of,  on  the day 

of ,  to  the  year  of  our  Lord .  on  which  day  the  said  rale  was  made,  or  at  any 

time  afterwards,  or  over  which  the  said  0.  D.  on  the  sai^  ^i—  day  of (a),  or  at  any 

time  afterwards,  had  any  disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as 
bis  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to 

him  and  to  his  assigns,  until  the  said  sum  of  £ ,  together  with  interest  upon  the 

said  sum  of"£ ,  at  the  rate  of  £i  per  centum  per  annum,  from  the  said day 

of ,  in  the  year  of  our  Lord  r»(^)  shall  have  levied.     Therefore  we  command 

you  that  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  . 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rente,  and  hereditaments   of  copyhold  or  customary  tenure  in  your  bailiwick,  as  the 

said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of,  on  the  said 

day  of ,(6),  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 

day  of ,(6)  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might, 

without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods 
and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the 

nature  and  tenure  thereof,  to  him  and  to  bis  assigns,  until  the  said  sum  of  £ ,  together 

with  interest  as  aforesaid,  shall  have  been  levied,  and  in  what  manner  yoa  shall  have 
executed  this  our  writ,  make  appear  to  us  at  Westminster,  immediately  after  the  execu- 
tion thereof,  under  your  seal,  and  the  seals  of  those  by  whose  oath  yoa  shall  make  tb« 
said  extent  and  appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dbkman,  at  Westminster,  the  ^—  day  of ,  in  the  year  of 

our  Lord . 

No.  IIL 

Writ  of  elegit  on  a  rule  made  in  the  Court  of  Q.  B.  for  payment  of  money  and  costs. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     Whereas,  lately  in  our 

Court  before  us  at  Westminster,  by  a  rule  of  the  said  court,  entitled,  &c.  [as  the  case  majf 

be"]  the  sum  of  £ was,  by  the  said  court,  ordered  to  be  paid  by  C.  D.  to  A.  B., 

together  with  the  costs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the day 

of ,  taxed  and  allowed  by  our  said  Court  at  the  sum  of  £ .     And  afterwards,  the 

said  A.  B.  came  into  our  said  Court  before  us,  and  according  to  the  form  of  the  statute 
iu  such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough  ;  and  also 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or 

any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the day  of in  the  year 

of  oor  Lord ,(c)  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.,  on  the  said 

day  of ,(c)  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might, 

without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature 

and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  of  £ 

and  £ ,  together  with  interest  upon  the  said  two  several  sums  of  £ and  £ 

at    the    rate  of  four    pounds  per  centum   per  annum,  from  the  said  day  of 

,(e)  shall  have  been  levied.     Therefore  we  command  you,  that  without  delay,  yoa 

(ff)  The  day  on  which  the  rule  was  made. 

(6)  The  day  on  which  the  rule  was  made ;  or  in  case  it  was  made  prior  to  the  Ist  of 
October,  1828,  say  from  the  1st  day  of  October,  in  the  vear  of  oar  Lord  1838. 
(e)  The  day  on  which  the  costa  of  the  rale  were  tftxe£  \r\n\c> 
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Cftiue  to  be  delivered  to  the  said  A.  B.,  bj  a  rensonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough ;  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditanienta, 
iDcloding  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as 

the  said  C.  D.  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said > 

day  of ,(a)  or  at  any  time  afterwards,  or  over  which  the  said  G.  D.,  on  the  said > 

day  of ,(o),  or  at  any  ime  afterwards  had  any  disposing  power  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  snid  goods 
and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels  ;  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  suras 

of  £ and  £ ,  together  with  interest  as  aforesaid,  shall  have  b^en  levied.     And  in 

what  manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster 
immediately  after  the  execution  thereof,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement,  and  have  there  then  his  writ. 

Witness,  Thomas  Lord  Dsnmajc,  at  Westminster,  the day  of ,  in  the  year  of  ou^ 

Lord . 

No.  IV. 

Writ  of  elegit  on  a  judgment  of  an  inferior  court  in  an  action  of  (untmpnt  removed  into 

the  Court  of  Q.  B. 

ViCTOKTA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Qaeen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.  Whereas  A.  B.,  lately  in  [insert 

the  $tyle  of  the  courQ^  by  the  judgment  of  the  said  court,  recovered  against  C.  D.  the  sum 
of£-- — ,  which,  in  the  said  court,  were  adjudged  to  the  said  A.  B.,  for  his  damages  which 
he  had  sustained,  as  well  on  occasion  of  the  not  performing  of  certain  promises  and  under- 
takings, then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs  and  charges  by 
htm,  about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  is  convicted,  as  appears 

to  us  of  record.  And  whereas  the  said  judgment  was  afterwards,  on  the day  of ,  in 

the  year  of  our  Lord ,  removed  into  our  court  before  us  at  Westminster,  by  virtue  of  an 

order  of  our  said  court  at  Westminster  [or  of ,  one  of  the  Justices  of  our  said  court  before 

us  at  Westminster^  as  the  ease  may  6«],  in  pursuance  of  the  statute  in  that  case  made 
and  provided,  and  the  costs  attendant  upon  the  application  for  the  said  order  and  upon 

the  said  removal  were  afterwards,  on  the day  of ,  in  the  year  of  our  Lord , 

taxed  and  allowed  by  our  said  court,  before  us  at  Westminster,  at  the  sum  of  £, . 

And  afterwards  the  said  A.  B.  came  into  our  said  court  before  us  at  Westminster,  and, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  de- 
livered to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised 

or  possessed  of,  on  the  said day  of in  the year  of  our  Lord aforesaid,  (6) 

or  at  any  time  afterwards,  or  over  which  the  said  C   D.,  on  the  said day  of ,(6j 

or  at  any  time  afterwards  had  any  disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels,  as  his 
proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 
assigns,  until  the  damages  aforesaid  and  the  said  costs  so  taxed  and  allowed  by  our  said  court 
before  us  at  Westminster  as  aforesaid,  together  with  interest  upon  the  said  two  several  sums 

of  £ •  and  £ ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the day 

of aforesaid, (6)  shall  have  been  levied.     Therefore  we  command  you,  that  without 

delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the 
goods  and  chattels  of  the  said  G.  D.,  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough ;  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick,  as 

the  saidC.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of,  on  the  said 

day  of ,(6)  or  at  any  time  afterwards  or  over  which  the  said  G.  D.,  on  the  said 

dsy  of ,(6)  or  at  any  time  afterwards  had  any  disposing  power,  which  he  might, 

without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels ;  and  also  to  hold 
Che  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  damages 

(a)  The  day  on  which  the  costs  of  the  rule  were  taxed ;  or  in  case  that  day  w^-e 
prior  to  the  1st  of  October,  1838,  say  from  the  first  day  of  October,  in  the  year  of  our 
iord  18SS. 

(6)  The  day  on  which  the  opsts  of  removing  the  judgment  were  Uxed. 
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aforesaid,  and  the  said  costs  so  taxed  and  allowed  by  our  said  court  before  us  at  West- 
minster as  aforefi'aid,  and  interest  as  aforesaid,  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at  Westminster  im- 
mediutely  after  the  execution  thereof,  under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dkmmam,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  V. 

Writ  of  elegit  on  an  order  for  payment  of  money  made  in  an  inferior  court  and  remoTed 

into  the  Court  of  Q.  B. 

Victoria,  &c.,  to  the  sheriff  of ,  greeting.     Whereas  lately  in  liiuert  the  ztyU  of 

the  court'],  by  a  rule  of  the  said  court  entitled,  &g.  [a«  the  cote  may  be]  the  sum  of  £, 

were  by  the  said  court  ordered  to  be  paid  by  C.  D.  to  A.  B.,  and  whereas  the  said  rule  was 

afterwards,  on  the day  of ,  in  the  year  of  our  Lord ,  removed  into   our 

court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us  at  Wet»t- 

minster,  [or  of ,  one  of  the  Jiuticea  of  our  said  court  before  us  at  Westmiruier,  as 

the  case  ^viay  be],  in  pursuance  of  the  statute  in  that  case  made  and  provided,  and  the 
costs  attendant  upon  the  application  for  the  said  last-mentioned  order,  and,'  upon  the  said 

removal,  were  afterwards,  on  the day  of ,  in  the  year  of  our  Lord ,  taxed 

and  allowed  in  our  said  court  before  us  at  Westminster  at  the  sum  of  £ ,  and  after- 
wards the  said  A.  B.  came  into  our  said  court  before  us  at  Westminster,  and,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough ;  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  baili- 
wick as  the  said  C.  D.  or  any  person  in  trust  for  him,  was  seised  or  possessed  of,  on  the 

said day  of ,  in  the  year  of  our  Lord ,(a)  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said day  of ,(a)  or  at  any  time  afterwai-ds,  had 

any  disposing  power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until 

the  said  two  several  sums  of  £, and  £ ,  together  with  interest  on  the  stud  two 

several  sums  of  £ and  £ ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from 

the  said day  of ,(a)  shall  have  been  levied.     Therefore  we  command  you,  that 

without  delay,  you  cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  I>.  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  l^eredita- 
ments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick 

as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of,  on  the  said 

day  of ,(a)  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the day 

of ,(a)  or  at  any  timejafterwards  had  any  disposing  power  which  he  might,  without 

the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and 
chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature 

and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  of  £ 

and  £ ,  together  with  interest  as  aforesaid,  shall  have  been  levied,  and  in  what  manner 

you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster,  immediately 
after  the  execution  thereof,  under  your  seal,  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement,  and  have  you  there  then  this  writ 

Witness,  Thomas  Lord  Denuam,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  VL 

Writ  of  elegit  on  a  rule  for  payment  of  money  and  costs  made  in  an  inferior  court  and 

removed  into  Q.  B. 

ViCTOBiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     Whereas  lately  in  [irucri 

the  style  of  the  court],  by  a  rule  of  the  said  conrt,  entitled,  &c.  \ju  the  cote  may  be],  the  sum 

of  £ ,  was  by  the  said  court  ordered  to  be  paid  by  C.  D.  to  A.  B.  together  with  the  oodti 

of  the  said  rule,  which  said  costs  were  afterwards,  on  the day  of ,  in  the  year 

of  our  Lord ,  taxed  and  allowed  by  the  said  court,  at  the  sum  of  £ ,  and  whereas 

the  said  rule  was  afterwards,  on  the day  of         ,  in  the  year  of  our  Lord , 

removed  into  our  court  before  us  at  Westminster,  by  Tirtue  of  an  order  of  our  said  court 

{a)  The  day  on  which  the  costs  of  remoiing  the  role  of  the  inferior  ooort  into  the  Conrl 
of  Q.  B.  were  taxed.  ^.y, u.^u  uy  ^ ^ ^^ .^ 


373] 


5  Bingham's  N.  C.  205 


before  ns  at  Westminster  [or  of ,  ont  of  the  Justieet  of  our  said  court  before  U9  at 

WtMtmiTuter,  tu  the  cate  may  6^],  in  pursuance  of  the  statute  in  tliat  case  made  and  pro- 
Tided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last-meutioned 

order,  and  upon  the  said  removal,  were  afterwards,  on  the day  of ,  in  the  year 

of  our  Lord ^  taxed  and  allowed  in  our  said  court  before  us  at  the  sum  of  £ , 

and  afterwards  the  said  A.  B.  came  into  our  said  court  before  us  at  Westminster,  and 
according  to  the  form  of  the  sutute  in  such  case  made  and  provided,  chose  to  be  de- 
livered to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough ;  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  of  copyhold  or  customary  tenure  in  your  bailiwick,  as  the  said 

C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of,  on  the  said day  of 

•— ^,(a)  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.,  on  the  said day  of 

,(a)  or  at  any  time  afterwards  had  any  disposing  power  which  he  might,  without  the 

assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels,  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof, 

to  him  and  to  his  assigns,  until  the  said  three  several  sums  of  £ and  £ ,  and 

£ ^  together  with  interest  upon  the  said  three  several  sums  of  £ and  £ ,  and 

£ ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said day  of [a) 

shall  have  been  levied.  Therefore  we  command  you,  that  without  delay  you  cause  to  be  de- 
livered to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and  chattels  of 
the  said  C.  D.,  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all 
SQch  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick,  as  the  said  C.  D.,  or  any 

person  in  trust  for  him,  was  seised  or  possessed  of,  on  the  said  -^ —  day  of ,(a}  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.,  on  the  said day  of ,(a)  or  ot 

any  time  afterwards  had  any  disposing  power,  which  he  might  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.  as  his  proper  goods  and  chattels ;  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 

thereof,  to  him  and  to  his  assigns,  until  the  said  three  several  sums  of  £ ,  and  £ , 

and  £-- — ,  together  with  interest  as  aforesaid,  shall  have  been  levied,  and  in  what  manner 
you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster  immediately 
after  the  execution  thereof,  under  your  sea,l  and  the  seals  of  those  by  whose  oath  you 
shall  make  the  said  extent  and  appraisement,  and  have  there  then  his  writ. 

Witness,  Thomas  Lord  Dxnmaiv,  at  Westminster,  the day  of ,  in  the  year  of  our 

Lord . 

No.  VII. 
Writ  of  fieri  faeiM  on  a  Judgment  in  the  Court  of  Q.  B.,  in  an  action  of  anumpnU 

YiCTOBiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     We  command  you  that 

of  the  goods  and  chattels  of  C.  D.  in  your  baliwick  you  cause  to  be  made  £ whieh 

A.  B.  lately  in  our  court  before  us  at  Westminster  recovered  against  him  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  certain  promises  and 
undertakings,  then  lately  made  by  the  said  C.  B.  to  the  said  A.  B.  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  is  con- 

Ticted,  as  appears  to  us  of  record,  together  with  interest  upon  the  said  sum  of  £ , 

at  the  rate  of  four  pounds  per  centum  per  annum,  from  the day  of ,  in  the  year 

of  our  Lord ,(6)  on  which  day  the  judgment  aforesaid  was  entered  up,  and  have  that 

money  with  such  interest  as  aforesaid,  before  us  at  Westminster,  immediately  after  the 
execution  hereof,  to  be  rendered  to  the  said  A.  B.  for  his  damages  and  interest  as  afore- 
said, and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second  year  of  our 
reign,  you  are  authorixed  and  required  to  do  in  this  behalf,  and  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us  at  Westminster,  immediately  after  the 
execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dknm am,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

No.  VIIL 

Writ  of  fieri  faeioi  on  an  order  of  the  Court  of  Q.  B.  for  payment  of  money. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     We  command  you  tbnt 

{a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court  into  the  Court 
of  Q.  B.  were  taxed. 

(6)  The  day  on  which  the  judgment  was  entered  up ;  or  if  entered  up  prior  to  the  Ist  of 
October,  1888,  say  from  the  1st  day  of  October,  in  the  year  of  our  Lord  1888,  omitting  the 
words  on  which  day  the  judgment  aforesaid  was  entei^  up.  j  p 
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of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which 

Intely,  in  our  court  before  ua  at  Westminster,  by  a  rule  of  our  said  court  entitled,  &c.  [ijm 
the  case  may  be]  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B., 
and  that  of  the  said  goods  and  chattels  of  the  said  G.  D.  in  your  bailiwick  you  further 

ciiuse  to  be  made  interest  upon  the  said  sum  of  £ ,  at  the  rate  of  four  pounds  p^r 

cmtum  per  annum,  from  the day  of ,  in  the  year  of  our  Lord  ,(a)  on  which 

day  the  said  rule  was  made,  and  have  that  money,  together  with  such  interest  as  aforesaid, 
before  us  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the 
said  A.  B.  for  the  said  sum  of  money  so  ordered  to  be  paid  by  the  said  C  D.  to  the  said 

A.  B.  and  for  interest  as  aforesaid,  and  that  you  do  all  such  things  as  by  the  stntute 
passed  in  the  second  year  of  our  reign  you  are  authoriied  and  required  to  do  in  this 
behalf,  and  in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us  a 
Westminster,  immediately  after  the  execution  thereof,  and  hare  there  then  this  writ. 

Witness,  Thomas  Lord  Demman,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

No.  IX. 

Writ  of  fieri  faeioB  on  an  order  of  the  Court  of  Q.  B.  for  payment  of  money  and  costs. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sheriflf  of greeting.     We  command  you  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ which 

lately  in  our  court  before  us  at  Westminster,  by  a  rule  of  our  said  court  entitled,  &c. 
[<M  the  c€ue  may  W]  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B. 

together  with  the  costs  of  the  said  rule,  which  said  coats  were  afterwards,  on  the 

day  of ,  in  the  yea*  of  our  Lord ,  taxed  and  allowed  by  our  said  court,  at  the  sum 

of  £ ,  and  that  of  the  snid  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you 

further  cause  to  be  made  interest  upon  the  said  two  several  sums  of  £ ^  and  £ , 

at  the  rate  of  £4  per  centum  per  annum,  from  the  said day  of ,  in  the  year  of 

our  Lord ,(6)  and  have  that  money,  together  with  such  interest  as  aforesaid,  before 

us  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A. 

B.  for  the  said  sum  of  money  mo  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B  , 
and  for  costs  and  interest  as  aforesaid,  and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign,  you  are  authorized  and  required  to  do  in  this 
behalf,  and  in  what  manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at 
Westminster,  immediately  after  the  execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dknmam,  at  Westminster,  on  the day  of ^  in  the  year 

of  our  Lord . 

^No.  X. 

^Writ  of  fieri  faciaa  on  a  judgment  of  an  'inferior  court  in  an  action  of  auumpsit,  removed 

into  the  Court  of  Q.  B. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sherifif  of greeting.     We  command  you,  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick,  you  cause  to  be  made which  A. 

B.,  lately  in  [insert  the  style  of  the  court}  by  the  judgment  of  the  said  court,  recovered 
against  the  said  C.  D.  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of  the 
not  performing  certain  promises  and  undertakings  then  lately  made  by  the  said  C.  D.  to 
the  said  A.  B.  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 

V  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record,  and  which  judgment  wai 

afterwards,  on  the  day  of ,   in  the  year  of  our  Lord ,  removed  ipto  our 

court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us  at 

Westminster  [or  of ,  one  of  the  Justices  of  our  said  court  before  us  at  Westmifift'r, 

as  the  case  may  be],  in  pursuance  of  the  statute  in  such  case  made  and  providetl, 
and  the  costs  attendant  upon  the  application  for  the  said  order,   and  upon  the  sai<l 

removal,  were,  on  the day  of  -t — ,  in  the  year  of  our  Lord ,  taxed  and  ailowe<l 

by  our  said  court  before  us  at  Westminster  nt  the  sum  of  £ .  And  we  further  com- 
mand you,  that  of  the  said  goods  and  chattels  of  the  said  C.  D.,  in  your  bailiwick,  vnu 

further  cause  to  be  made  the  said  sum  of  £ ,(r)  together  with  interest  on  the  w\i 

two  several  sums  of  £ and  £ ,  at  the  rate  of  £4  per  centum  per  annum,  from  tlie 

said day  of ,  in  the year  of  our  Lord ;{d\  and  that  you  have  that  money. 

with  such  interest  as  aforesaid,  before  us  at  Westminster,  immediately  after  the  executi<  u 
hereof,  to  he  rendered  to  the  said  A.  B.  for  his  damages  aforesaid,  and  for  costs  ami 
iuterest  as  aforesaid :  and  that  you  do  all  such  things  as  by  the  statute,  passed  in  the 

(a)  The  day  on  which  the  rule  was  made;  or  if  it  were  made  prior  to  the  Isc  of 
October,  1838,  say  from  the  1st  day  of  October  in  the  year  of  our  Lord  1888,  omitting 
the  words  *'on  which  day  the  said  rule  was  made." 

{b)  The  day  on  which  the  costs  of  the  rule  were  taxed;  or  if  that  were  prior  to 
th  1st  of  October,  1838,  say  from  the  first  day  of  October,  in  the  year  of  our  Lord  1888. 

(e)  The  costs  attendant  upon  the  removal  of  the  judgment  oat  of  the  inferior  court  intc 
the  Court  of  Q.  B. 

{d)  The  day  on  which  the  costs  of  remoTal  were  taxed.  ^  j 
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second  year  of  our  reign,  you  are  required  and  authorized  to  do  in  this  behalf.  And  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at  Westminster, 
immediately  after  the  execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dsnmam,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

No.  XL 

Writ  of  fieri  facia*  on  an  order  for  payment  of  money  made  in  an  inferior  court  and 
removed  into  the  Court  of  Q.  B. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  we  command  you  that  of  the  goods  and  chattels  of  C. 

D,  in  your  bailiwick,  you  cause  to  be  made  £ ,  which  lately  in  \inMTt  the  style  of  the 

cwrtj.'by  a  rule  of  the  said  court,  entitled,  &c.  [a*  the  case  may  be]  were  by  the  snid  court 

ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  which  rule  was  afterwards,  on  the 

(Jay  of ,  in  the  year  of  our  Lord ,  removed  into  our  court  before  tls  at  Westminster, 

by  virtue  of  an  order  of  our  said  court  before  us  at  Westminster,  [or  of ,  one  of 

the  Justices  of  our  said  court  before  us  at  Westminster,  as  the  case  may  be],  in  pursuance 
of  the  statute  in  that  case  made  and  provided  ;  and  the  costs  attendant  upon  the  applica- 
tion for  the  said  last- men  tinned  order,  and,  upon  the  said  removal,  were  on  the day 

of ,  in  the  year  of  our  Lord ,  taxed  and  allowed  by  our  said  court  before  us  at 

Westminster  at  the  sum  of  £ .    And  we  further  command  you,  that  of  the  said  goods 

and  chattels  of  the  said  C.  D.  in  your  bailiwick,  you  further  cause  to  be  made  the  said 

sum  of  £ ,(<i)  together  with  interest  on  the  said  two  several  sums  of  £ and  £ , 

at  the  rate  of  k-i  per  centum  per  annum,  from  the  said day  of .(6)  and  that  you 

have  that  money,  with  such  interest  as  aforesaid,  before  us  at  ^Vestminster,  immediately 
after  the  execution  thereof,  to  be  rendered  to  the  said  A.  B.  for  the  said  moneys  by  the 
Bdid  rule  first  above-mentioned,  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and 
for  costs  and  interest  as  aforesaid ;  and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign,  you  are  authorized  and  required  to  do  in  this  be- 
half. And  in  what  manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at 
Westminster  immediately  after  the  execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dbnman,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

^00  No.  XIL 

Writ  of  fieri  facias  on  an  order  for  payment  of  money  and  costs  made  in  an  inferior  court 
and  removed  into  the  Court  of  Q.  B. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of greeting.     We  command  you  tliat 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which 

lately  in  [insert  the  style  of  the  court],  by  a  rule  of  the  said  court,  entitled,  &c.  [as  the  eajte 
may  be]  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  also 

£ for  the  costs  of  the  said  ^ule  by  the  said  court  also  ordered  to  be  paid  by  the  snid 

C  D.  to  the  said  A.  B.,  which  said  rule  was  afterwards,  on  the day  of ,  in  the 

year  of  our  Lord ,  removed  into  our  court  before  us  at  Westminster,  by  an  order  of 

our  said  court  before  us  at  Westminster,  [or  of ,  one  of  the  Justices  of  our  said 

court  bffore  us  at  Westminster,  as  the  ease  may  be]  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  and  the  costs  attendant  upon  the  application  for  the  said  last- 
mentioned  order,  and  upon  the  said  removal  were,  on  the day  of ,  in  the  year  of 

our  Lord ,  taxed  and  allowed  by  our  said  court  before  us  at  Westminster  at  the  sum 

of  £- J  and  we  further  command  you  that  of  the  said  goods  and  chattels  of  the  said 

C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the  said  sum  of  £ ,(a)  together 

with  the  interest  on  the  said  three  several  sums  of  £ ,  and  £ ,  and  £ ,  at  the  rate 

of  four  pounds  per  centum  per  annum,  from  the  said day  of ,  in  the  year  of  our  Lord 

,(6)  and  that  you  have  that  money,  with  such  interest  as  aforesaid,  before  us  at 

Westminster  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  U. 
for  the  moneys  by  the  said  rule  ^ni  above-mentioned  ordered  to  be  paid  by  the  said  ('. 

D.  to  the  said  A.  B.  and  for  costs  and  interest  as  aforesaid,  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are  authorized  niid 
required  to  do  in  this  behalf,  and  in  what  manner  you  shall  have  executed  this  our  writ, 
niAke  appear  Co  us  at  Westminster  immediately  after  the  execution  thereof,  and  have  there 
then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the day  of ,  in  the  year  of 

oor  Lord . 

DSNMAN.  J.  VaUOHAN.  J.  PATTSSON.  J.  T.  COLBRIDGE. 

N.  C.  TiNDAL.  J.  PaHKB.  J.   GUBNlST.  T.  COLTMAN. 

ABINOCR.  J.  B.  BOSANQVBT.  J.  WlLLIAMS.  T.  ErSKINB. 

J.  LlTTLBDALB.  £.  M.  ALDBRSON. 

(a)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the  Court  of  Q.  B. 
(6)  The  day  on  which  the  costs  of  removing  the  rule  from  the  inferior  ooort  into  the  Court 
•f  Q.  B.  were  taxed. 
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III  TlIE 

COURT  OF  COMMON  PLEAS, 

AND 

OTHER  COURTS. 


^Saattv  Etvm, 

IN  THE 


Second  Year  of  the  Reign  of  Victoria. — 1839. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TlWDAL,  C.  J.  COLTMAN,  J. 

BoSAJfQUET,  J.  ErSKINB,  J. 


Ex  parte  THOMPSON.— p.  380. 

An  attorney  re-admitted  in  the  Court  of  Queen's  Bench,  ia  by  such  re^doiissioa  entitled  ondet 
\  6l2  Viet,  c  45,  to  practise  in  the  other  courts. 

Martin  moved  to  readmit  in  this  Court  an  attorney  who  last  tenn 
had  been  readmitted  in  'the  Court  of  Queen's  Bench.  The  statute  1  & 
2  Vict.  c.  45,  8.  3,  which  enacts  that  attorneys  admitted  in  one  Court 
shall  be  thereby  entitled  to  practise  in  the  others,  had  been  thought,  by 
the  officer,  not  to  apply  to  a  case  of  readmission. 

Sed  per  Curiam. — If  he  is  readmitted  in  the  Queen's  Bench,  he  is 
admitted  in  the  Queen's  Bench,  and  then  he  may  practise  here.  The 
application  is  unnecessary. 


WARD  V.  SUFFIELD.— p.  381. 

Defendant,  as  surety  for  N.,  having  received  and  promised  to  paj  an  account  which  he  wis 
informed  had  been  agreed  to  by  N.,  and  refusing  to  produce  it  on  the  trial  of  an  action 
brought  against  bim  by  plaintifir,  the  employer  of  N.,  Held,  that  without  calling  N.,  plaintiff 
might  prove  by  the  witness  who  produced  a  duplicate,  that  that  was  the  account  N.  had  gone 
over,  and  that  he  had  said  it  was  correct. 

Thb  declaration  stated  that  the  plaintiff  was  about  to  employ  an  agent 
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for  the  sale  of  turpentine  and  certain  other  property,  and  that  in  consi- 
deration the  plaintiff  would  employ  one  Henry  New  as  his  agent  to 
collect  his  debts,  the  defendant  undertook  and  promised  the  plaintiff  to 
be  responsible  to  him  for  all  sums  of  money  which  New  might  receive 
as  the  plaintiff's  agent,  not  exceeding  the  sum  of  250/.  Breach,  that 
New  did  not  pay  over  what  he  had  received. 

The  defendant  pleaded,  first,  non-assumpsit ;  secondly,  that  New,  dur- 
incr  his  employment  as  agent,  had  not  received  as  such  agent  the  money 
which  the  declaration  alleged  him  to  have  received  on  account  of  the 
plaintiff;  and,  thirdly,  that  New  did  account  modo  et  forma. 

At  the  trial,  after  the  defendant's  signature  to  the  guarantv  had  been 
proved,  and  that  a  Mr.  Bradley  was  also  a  surety  for  New,  tlie  plaintiff 
cave  in  evidence  the  following  letter  from  his  attorney  to  the  defen- 
dant : — 

**  On  the  other  side  you  have  accounts  between  Ward  and  New,  as 
agreed  to  by  the  latter,  by  which  a  balance  of  183/.  95. 2rf.  is  due  to  Mr. 
Ward,  with  some  slight  deductions  for  postage,  &c.     Nov.  8.  1837." 

The  defendant's  answer  was, 

"  In  reply  to  yours  of  this  morning,  I  have  to  inform  you  that  I  have 
sent  by  this  evening's  post  to  Bradley  for  his  share,  which,  when  I  have 
received,  I  will  remit,  with  mine,  to  Mr.  Ward." 

The  defendant  declining  to  produce  the  account  sent  to  him,  a  witness 
named  Lang  then  proved  that  he  and  New  together  had  gone  over  an 
account,  and  that  New  admitted  it  was  correct. 

Another  witness  identified  the  account  which  New  had  gone  over  as 
a  duplicate  of  that  sent  to  the  defendant. 

On  the  part  of  the  defendant  it  was  objected,  that  New  being  alive, 
the  declaration  made  by  him  to  Lang  was  not  admissible  in  evidence. 
New  himself  ought  to  have  been  called. 

GuRif  EY,  B.,  however,  before  whom  the  cause  was  tried,  admitted  the 
testimony  of  Lang,  and  left  it  to  the  jury  to  say,  whether  the  paper  pro- 
duced by  him  was  the  account  agreed  to  by  New.  A  verdict  was  found 
for  the  plaintiff,  which 

/?.  V.  Richards  moved  to  set  aside,  on  the  ground  that  the  evidence 
of  Ncw's  declaration  ought  to  have  been  rejected.  In  Gossw  WatJivg- 
ian,S  B.  &L  B.  113,  (7  Eng.  Com.  Law  Reps.  379,)  and  Whitnash  v. 
Giford,  8  B.  &  C.  556,  (15  Eng.  Com.  Law  Reps.  295,)  where  similar 
evidence  was  received,  the  party  making  the  declaration  was  dead  ;  and 
though,  without  New's  declaration,  the  plaintiff' here  might  have  succeed- 
ed on  the  defendant's  letter,  yet  as  the  court  could  not  ascertain  what 
portion  of  the  proof  it  was  that  determined  the  minds  of  the  jury,  they 
would  grant  a  new  trial  if  any  were  improperly  received :  Crease  v. 
Barrett,  1  Cr.  M.  &  R.  319.  In  Doe  dem.  Teynham  v.  Tyler,  fi  Bingh. 
561,  (19  Eng.  Com.  Law  Reps.  165,)  the  rule  as  to  the  discretion  of  the 
court  on  this  head  was  laid  down  too  broadly. 

A  rule  nisi  having  been  granted, 

Talfofurdf  Seijt.,  showed  cause. 

The  evidence  was  admissible,  because  there  was  an  express  issue  on 
New's  accounting;  and  his  declaration  accompanying  the  act  of 
accounting  w^as  evidence  in  support  of  that  issue. 

At  all  events,  the  admission  of  the  evidence  was  Immaterial,  for  the 
plaintiff  ^s  case  was  complete  without  it,  and  though,  according  to  Crease 
V.  Barrett,  the  rejection  of  proper  evidence,  however  slight,  may  be  a 
ground  for  a  new  trial,  because  without  it  the  party  may  say  his  case  is 
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not  complete,  yet  the  admission  of  superfluous  evidence  ought  noC»  i> 
impeach  a  veridict  which  may  be  maintained  without  it. 

/?.  V.  Richards,  in  support  of  the  rule. 

In  De  Ruizen  v.  Farr,  4  Adol.  &  Ell.  53,  (31  Eng.  Com.  Law  Reps. 
20,)  and  Wright  v.  Tatham,  4  New  Cases,  489,  (33  Eng.  Com.  Law 
Reps.  426,)  the  evidence  objected  to  was  superfluous,  and  the  verdict 
might  have  been  n^aintained  without  it ;  but  as  it  is  impossible  to  ascer- 
tain what  portion  of  the  evidence  it  is  that  weighs  most  wiih  the  jury, 
the  court  held  that  the  only  question  was,  whether  the  evidence  was 
properly  or  improperly  admitted.  Here,  however,  it  was  important  to 
the  defendant  that  New  should  have  been  called  to  explain  the  j.ariicular3 
of  the  account. 

TiiVDAL,  C.  J. — I  think  this  rule  may  be  discharged,  without  breaking 
in  on  any  principle  of  law  laid  down  in  Crease  v.  Barrett.  Looking  at 
the  purpose  for  which  the  evidence  in  question  was  adduced,  I  think  it 
stands  clear  of  the  rule  laid  down  in  that  decision. 

It  is  true,  tliat  when  the  principal  debtor  is  alive,  his  declarations  are 
not  evidence  against  his  surely  ;  but  the  account  which  New  had 
examined  and  assented  to  as  a  correct  statement  of  the  account  between 
him  and  the  plaintifl',  was,  under  the  circumstances  of  this  case,  evidence 
against  the  defendant,  and  tlie  object  of  calling  Lang  was  only  to  identify 
that  account. 

On  the  8lh  of  November  tlie  defendant  receives  a  letter  apprising  him 
that  it  contains  the  account  between  Ward  and  New,  as  agreed  to  by 
the  latter,  showing  a  balance  of  183/.  9,v.  \i(L  due  to  Ward.  The  defen- 
dant answers,  that  he  will  npj)ly  to  his  co-surety  for  his  share,  and  rcniit 
it,  together  with  his  own,  to  Ward.  This  is  an  admission  by  the  defen- 
dant that  the  ac^count  agreed  to  by  New  was  fairly  stated  as  between 
him  and  the  plaintifl'.  it  then  became  necessary  for  the  i)laintifl'to  show 
what  was  the  account  agreed  to  by  New.  Upon  which  Lan^  is  called 
to  produce  an  account  which  he  [)rovcs  w;is  agreed  to  by  New,  and 
another  clerk,  proves  that  a  duplicate  of  that  account  was  the  account 
sent  to  the  defendant. 

I  think,  therefore,  that  the  testimony  of  [^ang  was  properly  received, 
and  that  this  rule  ought  to  be  discharged. 

BosAXQUET,  J- — I  am  also  of  opinion  that  this  evidence  was  properly 
received. 

The  defendant,  by  his  letter  of  the  8th  of  November,  admits  that  he  is 
liable  to  the  account  agreed  to  bv  New,  and  Lang  is  called,  not  to  prove 
declarations  made  by  New ,  but  tfiat,  in  point  of  fact,  this  was  the  account 
agreed  to  by  him. 

CoLTMAN,  J. — 1  think  Lang  was  competent  to  show  that  the  paper  he 

1)r()duced  was  a  copy  of  that  sent  to  the  defendant ;  but  I  doubt  whether 
le  could  be  allowed  to  state  that  New  agreed  to  that  paper. 

Erskine,  J. — I  am  of  opinion  the  evidence  was  properly  received. 
The  defendant  having  declined  to  produce  the  account  sent  to  him,  the 
correctness  of  which,  as  agreed  to  by  New,  he  had  admitted  in  his  letter 
of  the  8th  of  November,  secondary  evidence  of  the  account  was  pro- 
duced by  Lang.  If  the  testimony  of  Lang  had  been  left  to  the  jury,  as 
C roving  the  amount  agreed  to  by  rJew,  I  should  have  thought  there  might 
ave  been  ground  for  a  new  trial ;  but  the  question  was,  whether  the 
account  produced  by  him  was  that  which  the  defendant  admitted  New 
had  agreed  to. 
I  thmk  the  rule  should  be 
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HANNAH  t».  WILLIS.— p.  385. 

The  sberiff  buTing  piitd  into  Court  a  sum  paid  to  him  bj  defendant  on  his  arrest  on  a 
bill  of  exchange,  plaintiff  obtained  and  ronde  absolute  a  rule  to  take  it  out  of  Court, 
but  did  not  enter  an  appearance  for  defendant.  A  rule  of  defendant's  for  allowing 
the  moneys  paid  into  court  to  be  deemed  equivalent  to  bail,  was  discharged.  In 
neither  of  these  rules  was  there  any  mention  of  costs. 

A  year  afterwards  defendant  obtained  a  rule  for  plaintiff  to  deliver  up  the  bill  of  exchange 
on  payment  of  costs. 

Held,  that  plaintiff  was  entitled  to  the  cost«  of  the  latter  rule,  but  not  of  the  two  former. 

In  this  action  on  a  bill  of  exchange  for  200Z.,  the  defendant  paid,  into 
the  hands  of  the  sheriff  200?.  together  with  101.  for  coats.  The  time 
for  patting  in  bail  above  expired  on  the  oth  of  May,  1837,  when  the  two 
Bums  of  200/.  and  lOL  were  paid  into  Court  by  the  sheriff's  officer. 
Upon  an  affidavit  of  those  sums  having  been  paid  into  Court,  and  that 
no  bail  above  had  been  put  in,  the  plaintiff,  on  the  6th  of  May,  obtained 
a  rule  to  show  cause  why  the  money  should  not  be  paid  over  to  him 
pursuant  to  statute  43  G.  3,  c.  46,  s.  2.  On  the  evening  of  that  day,  the 
defendant  paid  in  the  further  sum  of  102.  for  costs  to  abide  the  event  of 
the  suit,  together  with  the  sum  already  paid  in.  The  rule  was  made 
absolute ;  in  consequence  of  which  the  plaintiff  took  the  money  out  of 
Court,  and  did  not  proceed  in  the  action,  though  a  declaration  was  de- 
manded by  the  defendant  on  the  5th  of  August. 

In  November  following,  the  defendant  obtained  a  rule,  calling  on  the 
plaintiff  to  show  cause  why  the  several  sums  of  200Z.  and  lOZ.,  paid  over 
to  the  plaintiff,  and  102.  paid  into  Court  on  the  6th  of  May,  should  not 
be  deemed  equivalent  to  the  defendant  having  put  in  and  justified  bail 
to  the  action  in  due  time.  This  rule  was  discharged. (a)  But  neither 
in  this  nor  the  preceding  rule  was  there  any  mention  of  costs. 

In  Michaelmas  term  last,  a  rule  was  obtained  calling  upon  the  plaintiff 
to  show  cause  why,  upon  payment  of  costs,  he  should  not  deliver  up  the 
bill  of  exchange.  This  rule  after  cause  shown  having  been  made  abso- 
lute, the  plaintiff,  on  taxation  of  costs,  claimed  50L  as  the  costs  of  the 
rules  of  May  and  November,  1837,  besides  the  costs  of  the  third  rule  of 
Michaelmas  term  last. 

The  master  disallowed  the  costs  of  the  two  former  ruled,  on  the  ground 
that  the  cause  had  ended  when  the  money  was  taken  out  of  Court ;  and 
because  in  those  rules  there  was  no  mention  of  costs :  he  disallowed  the 
costs  of  the  third,  bn  the  ground  that  the  plaintiff  ought  not  to  have  re- 
tained the  bill  of  exchange,  or  to  have  opposed  the  rule  for  delivering  it 
up,  after  having  declined  to  proceed  with  the  action. 

Wildey  Serjt.,  obtained  a  rule  nisi  for  a  review  of  the  taxation,  on  the 
ground  that,  the  third  rule  having  been  drawn  up  on  payment  of  costs, 
the  plaintiff  was  entitled  not  only  to  the  costs  of  that  rule,  but  the  costs 
of  the  action,  which  would  comprehend  the  costs  of  the  two  former  rules. 
The  cause  could  not  be  considered  at  an  end  till  the  plaintiff  delivered 
up  the  bill  of  exchange. 

BompaSy  Serjt.,  and  Peter adorff  showed  cause. 

The  meaning  of  the  rule  of  Michaelmas  last  was,  that  the  plaintiff 

should  deliver  up  the  bill  on  the  payment  of  the  costs  of  that  rule,  if 

any  were  justly  occasioned  by  it.     It  did  not  include  the  other  costs  of 

the  cause :  but  if  it  did,  the  cause  ended  when  the  plaintiff  took  the 

{a)  See  4  New  Casci,  810,  (88  E.  0.  L.  R.) 
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money  out  of  Court,  and  refused  to  proceed  further ;  and  costs  subse- 
quently incurred,  would  not  be  costs  in  the  cause.  Besides,  in  tho  two 
former  rules,  there  was  neither  any  mention  of  costs,  nor  did  the  Court 
decide  that  any  should  be  paid ;  and  according  to  Anon.,  1  Chitty's  Rep. 
899,  note,  a  rule  discharged  without  costs  is  the  same  as  if  it  had  never 
existed. 

Wilde,  contra. — ^Where  a  rule  is  made  absolute  on  payment  of  costs, 
that  includes  the  costs  of  the  rule,  and  such  other  costs  of  the  cause  as 
the  party  may  be  entitled  to.  The  present  cause  has  not  arrived  at  any 
legal  determination,  and  when  the  defendant  seeks  to  obtain  the  delivery 
of  the  bill,  he  ought  to  pay  all  costs  incurred  in  the  progress  of  the  suit. 
In  the  case  referred  to  the  cause  appears  to  have  been  determined,  but 
in  Johnson  v.  C7(?m,  1  Chitty's  Rep.  559,  (18  E.  C.  L.  R.,)  it  is  laid 
down,  that  where  on  deciding  on  a  rule,  nothing  is  said  about  the  costs, 
the  costs  of  the  rule  are  costs  in  the  cause ;  which  agrees  with  what  is 
laid  down  on  the  same  subject  in  2  Hullock,  625. 

Where  no  judgment  is  signed,  payment  of  debt  and  costs  is  the  legal 
termination  of  an  action  ;  here,  the  costs  not  having  been  paid,  the  cause 
was  subsisting  till  the  plaintiff  delivered  up  the  bill. 

TiNDAL,  C.  J. — The  present  rule  prays  for  a  review  of  the  taxation 
on  two  grounds : 

One,  that  the  master  has  not  allowed  the  costs  of  the  rule  for  deliver- 
in^up  the  bill ; 

The  other,  that  he  has  not  allowed  the  costs  of  two  former  rules  of 
May  and  November,  1837. 

The  costs  of  the  rule  for  delivering  up  the  bill  ought  certainly  to  b« 
allowed,  because,  on  the  face  of  the  rule,  such  appears  to  be  the  condi* 
tion  on  which  the  rule  was  granted. 

But  I  think  the  plaintiff  is  not  entitled  to  the  costs  of  the  two  former 
rules :  certainly  not,  on  the  terms  of  those  rules,  because  costs  are  not 
mentioned  on  them ;  nor  are  such  costs  included  in  the  terms  of  the  rule 
for  delivering  up  the  bill. 

If,  therefore,  the  plaintiff  be  entitled  to  them,  he  must  be  entitled  on 
the  ground  that,  where  a  rule  is  silent  as  to  costs,  the  costs  of  such  rule 
are  costs  in  the  cause. 

But  it  appears  to  me,  that  the  costs  of  these  two  rules  cannot  properly 
be  called  costs  incurred  in  the  progress  of  the  cause  in  question. 

The  defendant  having  paid  2001.  into  Court,  the  plaintiff  obtained  a 
rule  to  take  it  out ;  and  he  then  had  his  option  to  enter  a  common  ap- 
pearance or  file  common  bail  for  the  defendant ;  but  when,  at  that  time, 
the  defendant  was  anxious  to  go  on,  the  plaintiff  interfered  to  prevent 
him.  It  is  now  said,  however,  that  the  cause  must  be  considered  in 
Court  until  its  legal  determination :  but,  in  the  position  of  these  parties, 
there  could  be  no  legal  termination :  the  plaintiff  could  not  sign  judg- 
ment ;  nor  the  defendant  enter  a  non-pros ;  for  the  defendant  was  not 
in  Court ;  the  provisions  of  section  2,  43  G.  3,  c.  46, — which  enacts,  that 
upon  taking  the  money  out  of  Court,  the  plaintiff  "  shall  be  thereupon 
authorized  to  enter  a  common  appearance,  or  file  common  bail  for  such 
defendant  or  defendants,  if  the  said  plaintiff  or  plaintiffs  shall  so  think 
fit,  such  payment  to  the  plaintiff  or  plaintiffs,  to  be  made  subject  to 
such  deductions,  if  any,  from  the  sum  of  10/.  deposited  and  paid  to 
answer  the  costs  as  aforesaid,  as  upon  the  taxation  of  the  plaintiff*si 
costs,  as  well  of  the  suit  as  of  his  application  to  the  Court  in  that  behalf. 
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may  be  found  reasonable/' — had  not  been  complied  with :  and  the  latter 
part  of  the  section  appears  to  contemplate  a  mode  by  which  the  defend- 
ant may  reduce  his  costs  below  102.,  but  not  any  increase  of  them  on 
behalf  of  the  plaintiff. 

I  think,  therefore,  that  the  ordinary  termination  of  judgment  was  not 
to  be  looked  for  in  this  cause,  and  that  the  cause  was  at  an  end  when 
the  plaintiff  took  the  money  out  of  court. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  The  rule  for  delivering 
up  the  bill  on  payment  of  costs,  meant  the  costs  of  that  rule,  not  the 
costs  of  antecedent  proceedings.  That  could  not  have  been  the  meaning 
of  the  defendant,  nor  is  it  the  legal  result  of  the  terms  employed. 

The  costs  on  the  other  rules  would  have  been  costs  in  the  cause  had 
the  cause  been  subsisting :  but  when  the  defendant  was  desirous  of  going 
on,  and  the  plaintiff  refused,  he  cannot  be  allowed  to  treat  it  as  still 
continuing. 

CoLTMAN,  J. — I  think  the  plaintiff  is  entitled  only  to  the  costs  of  the 
rule  for  delivering  up  the  bill,  as  upon  an  interlocutory  order,  and  not 
to  costs  as  upon  final  judgment. 

Erskine,  J. — I  am  of  the  same  opinion.  The  effect  of  the  rule 
which  was  drawn  up  on  payment  of  costs,  was  the  payment  of  the  costs 
of  that  rule. 

The  plaintiff  says  he  is  entitled  to  the  cbsts  of  the  other  two  rules, 
because  nothing  having  been  said  about  costs  in  those  rules,  the  costs 
of  them  are  costs  in  the  cause.  But  the  true  construction  of  the  statute 
43  G.  3,  c.  46,  s.  2,  is,  that  the  plaintiff  is  limited  to  the  102.  unless  he 
elects  to  take  steps  for  proceeding  in  the  action:  he  has  omitted  to  do 
BO  here,  and  therefore  I  think  he  is  entitled  only  to  the  costs  of  the 
last  rule,  which  was  expressly  granted  on  payment  of  costs. 

Rule  discharged  as  to  the  costs  of  the  two  first  rules,  and 
absolute  as  to  the  costs  of  the  third. 


BOYS  V.  ANCELL.— p.  390. 

1.  Defendant  agreed  to  grunt  a  le«8e  with  the  u«ual  covenants,  and  plaintiff  to  execute  a  coun. 
tertiart  and  |i«y  the  expenses;  and  for  Ihe  true  ijcrformance  o\  the  agreement,  each  of  t>ie 
panics  bound  himself  in  the  penalty  of  500/.,  to  be  recovered  against  thedclbulter  as  liquidated 
damages :  Held,  tJiat  tlie  500/.  inusit  be  considered  as  a  penalty,  and  not  as  liquidated  ddmages. 

2.  The  agreement  being  between  defendant  and  two  others  of  the  one  part,  and  plaintiff  of  ihe 
other,  and  executed  only  by  plaintiff  and  defendant,  the  declaration  described  it  as  an  agree- 
ment between  plaintiff  and  defendant:  Held,  that  this  was  a  vaiiancc  which  a  judge  or  the 
court  had  power  to  amend  under  3  &  4  W.  4,  c.  42,  a.  123. 

CovBJiAifT.  The  declaration  stated  that,  on  the  16th  of  December, 
1837,  by  an  agreement  then  made  by  and  between  Uie  defendant  of  the 
one  part,  and  Uie  plaintiff  of  Uie  other  part,  the  defendant",  for  the  consi- 
derations  therdn  mentioned,  covenanted  that  he  would,  within  the  space 
of  one  month  then  next  ensuing,  well  and  eflectually  by  indenture,  demise 
to  the  plaintiff,  his  executors,  administrators,  and  assigns,  two  messuages 
&c.  in  Rochester,  to  hold  from  the  25th  of  December  then  next  for  the 
lerm  of  ten  years,  at  the  yearly  rent  of  100/.,  payable  quarterly ;  and  it 
was  agreed  that,  in  the  said  indenture  of  lease,  there  should  be  contained 
covenants  on  the  part  of  the  plaintiff  to  pay  the  yearly  rent,  and  also  to 
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repair  the  said  messuages,  (fee. ;  that  the  plaititiff  should  take  the  fixtures 
belonging  to  the  prenriises  at  a  valuation ;  that  he  should  abstain  from 
carrying  on  certain  trades  in  them ;  and  also  that  he  should  insure  them 
during  the  continuance  of  the  term.  There  was  to  be  a  proviso  for  re- 
entry for  non-payment  of  the  rent,  and  all  other  usual  and  reasonable 
covenants,  including  a  covenant  on  the  part  of  the  defendant  for  quiet 
enjoyment  of  the  premises  by  the  plaintiff  during  the  said  term,  upon  pay- 
ment of  the  yearly  rent  and  performance  of  the  covenants.  And  the 
plaintiff,  for  liimself  did,  by  the  said  agreement,  covenant  with  the  defen- 
dant to  accept  such  lease  upon  the  terms  and  conditions  in  the  agreement 
above  specified,  and  execute  a  counterpart  thereof,  ancl  bear  and  pay  the 
expenses  of  making  the  said  lease  and  counterpart,  and  of  the  said  agsee- 
nient  and  a  counterpart  thereof,  the  lease  and  counterpart  to  be  pre- 
pared by  the  solicitor  of  the  defendant.  And  for  the  true  performance 
of  tlie  agreement^  each  of  tlie  parties  hound  himself  unto  Vie  oOier  in  Uie 
penaJty  of  500/.,  to  ,be  recovered  against  the  defaultei^  as  liquidated 
damages.  Averment,  that  the  plaintiff  was  always  ready  and  willing  to 
accept  such  lease  as  aforesaid  upon  the  terms  and  conditions  above  spe- 
cified, and  to  execute  a  counterpart  thereof,  and  to  bear  and  pay  the 
expenses  of  making  the  lease  and  counterpart,  and  of  the  agreement  and 
a  counterpart  thereof;  of  all  which  premises  the  defendant  had  notice 
but  that  the  defendant  did  not,  although  often  requested  so  to  do,  within 
the  space  of  one  month  after  making  the  agreement,  well  or  effectually, 
by  indenture  or  otherwise,  demise  to  the  plaintiff  the  said  messuages,  &c., 
but  wholly  neglected  and  refused  so  to  do :  by  means  of  which  premises, 
the  defendant  becan)e  liable  to  pay  to  the  plaintiff  the  sum  of  500/.,  after 
the  expiration  of  one  month  from  the  time  of  making  the  said  agreement, 
on  request :  and  although  the  said  period  of  one  month  from  the  time  of 
the  making  of  the  said  agreement  had  elapsed  before  the  time  of  the 
commencement  of  this  suit,  yet  the  defendant,  although  often  requested 
so  to  do,  had  not,  as  yet,  paid  the  said  sum  of  500/.,  or  any  part  thereof 
to  the  plaintiff. 

Plea,  Non  est  factum. 

It  appeared  at  the  trial,  that  the  agreement  on  which  the  plaintiff  had 
proceeded,  was  between  the  defendant  G.  Moody,  and  J.  Morrish,  devi- 
sees in  trust  under  the  will  of  G.  Miller,  of  the  one  part,  and  the  plaintiff 
of  the  other  part :  in  other  respects,  it  coincided  with  the  agreement  set 
out  in  the  declaration,  and  it  was  executed  only  by  the  plaintiff  and  the 
defendant. 

It  was  contended,  that  the  description  in  the  declaration  was  a  fatal 
.  variance,  which  the  judge  had  no  power  to  amend  under  3  &  4  W.  4, 
c.  4*2,  s.  :^3,  inasmuch  as  it  manifestly  appeared  that  the  defendant  alone 
had  no  power  to  demise  the  premises  in  question. 

Vaughan,  J.,  who  tried  the  cause,  was  of  that  opinion;  but  directed  a 
verdict  for  500/.,  with  leave  for  the  defendant  to  move  to  enter  a  nonsuit 
instead. 

Talfourd,  Serjt.,  moved  accordingly  in  Easter  term,  1838,  and  also  to 
arrest  the  judgment  or  reduce  the  damages  to  Is.,  on  the  ground  that 
the  stipulation  for  the  payment  of  500/.  was  a  penalty,  and  not  an  agree- 
ment for  liquidated  damages.  •^ 
A  rule  nisi  bavins:  been  granted, 

Bompa^,  Serjt.,  £lrle  and  Dowling,  now  showed  cause. — As  the  agree- 
ment was  executed  only  by  the  defendant  and  the  plaintiff,  it  was  cor- 
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reclly  described  in  the  declaration  as  the  agreement  of  the  defendant, 
without  namhig  his  co-trustees  :  at  all  events,  as  the  defendant  could  not 
have  been  misled,  the  judge  at  nisi  prius,  or  the  court,  might  amend  under 
3  &  4  W.  4,  c.  42,  s.  23. 

Then,  as  to  the  reduction  of  damages : — The  principle  to  be  collected 
from  the  various  cases,  is,  that  wnere  parties  agree  for  liquidated 
damages,  if  the  sum  agreed  on  is  to  be  paid  on  the  failure  to  perform  a 
single  act,  such  sum  may  be  exacted  as  liquidated  damages,  whether  the 
parties,  in  other  parts  of  the  agreement,  have  used  the  word  penalty  or 
not ;  but  where  tne  sum  agreed  to  be  paid  as  liquidated  damages  is  to  be 
paid  on  the  non-performance  of  several  acts  varying  in  their  degrees  of 
importance,  such  sum  is  to  be  esteemed  in  the  nature  of  a  penalty,  sub- 
ject to  be  reduced  according  to  the  nature  of  the  act,  even  though  the 
word  penalty  be  not  found  in  the  agreement.  Here,  the  agreement  is,  in 
substance  for  the  performance  of  a  single  specified  act,  the  granting  of  a 
lease ;  for  the  payment  of  the  expenses  by  the  grantee,  accompanies  and 
is  part  of  that  act :  the  case  therefore  is  not  to  be  distinguished  from 
ReiUy  v.  Jones^  1  Bingh.  302,  (8  E.  C.  L.  R.,)  where  the  defendant  agreed 
to  take  an  assignment  of  the  plaintiff's  house  and  premises,  without 
requiring  the  lessor's  title ;  that  he  would  give  2300/.  for  it,  and  also 
the  amount  of  the  goods,  fixtures,  and  effects,  and  take  possession  of  the 
house  on  or  before  September  29th ;  the  plaintiff  agreed  to  give  up  pos- 
session of  the  premises,  effects,  and  stock  by  that  day,  to  assign  licenses, 
to  repair  or  allow  for  all  damaged  outdide  windows,  and  to  clear  rent, 
taxes,  and  outgoings,  to  the  day  of  quitting  possession ;  the  expenses 
of  the  agreement  were  to  be  paid  by  the  parties  in  equal  moieties ;  and 
either  party  not  fulfilling  all  and  every  part,  was  to  pay  the  other  600/., 
thereby  settled  and  fixed  as  liquidated  damages ; — and  it  was  held,  that 
on  breach  of  the  agreement  by  omission  to  take  an  assignment,  the 
defendant  was  liable  to  pay  the  whole  500/. ;  and  that  it  was  not  a  mere 
penalty  to  cover  such  damages  as  might  be  actually  incurred.  So  in 
Crufdee  v.  Bolton^  3  Car.  &  P.  240,  (14  E.  C.  L.  R.,)  where,  in  an  agree- 
ment for  the  sale  of  a  public-house,  it  was  stipulated  that  the  seller  should 
not  be  concerned  in  carrying  on  the  business  of  a  publican  within  a  mile 
from  the  house,  and  he  had  sold,  "  under  the  penal  sum  of  500/.,  the 
same  to  be  recovered  as  and  for  liquidated  damages,"  it  was  held,  that 
the  whole  sum  was  recoverable  as  liquidated  damages. 

In  Attley  v.  Weldon,  2  B.  &  P.  346,  Smith  v.  Bickemon,  3  B.  &  P. 
630,  Davie8  v.  Fenton,  6  B.  &  C.  216,  (13  E.  C.  L.  R.,)  Kemble  v.  Far- 
ren,  6  Bingh.  141,  (19  E.  C.  L.  R.,)  and  Homer  v.  Ch-aves,  7  Bingh.  735, 
(20  £.  C.  L.  R.,)  the  sum  claimed  as  liquidated  damages  was,  by  the 
agreement,  payable  on  the  non-performance  of  various  acts,  some  of  them 
of  paramount  importance,  others  of  the  most  trifling  description ;  and 
the  Court  held  accordingly,  that  such  sum  could  only  be  considered  in 
the  nature  of  a  penalty. 

Ta/fourd  and  Henderson,  in  support  of  the  rule, — After  contending  that 
the  variance  was  fatal  and  could  not  be  amended,  because  the  contract 
was  for  a  conveyance  from  the  defendant  and  two  other  persons,  and 
not  from  the  defendant  alone,  so  that  if  it  had  been  performed  by  a  lease 
from  all  three,  such  performance  could  not  have  been  pleaded  in  answer 
to  this  declaration,  lor  in  Readshaw  v.  H'oorf,  4  Taunt.  13,  it  was  held, 
that  an  averment  of  a  judgment  against  A.  was  not  proved  by  producing 
a  judgment  against  A.  and  B., — were  stopped  by  the  court. 
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Tin  DAL,  C.  J. — It  is  unnecessary  to  consider  whether  or  not  the  vari- 
ance is  fatal,  because  it  is  one  which  we  think  we  have  authority  to 
amend  under  3  &  4  W.  4,  c.  42,  s.  23,  inasmuch  as  such  amendment 
would  not  vary  the  substantial  defence  to  the  action. 

We  come  then  to  the  other  point,  namely,  whether  the  payment  which 
(he  parties  have  agreed  upon,  is  to  be  considered  in  tne  nature  of  a 
penalty  or  as  liquidated  damages.  Two  of  the  cases  which  have  been 
referred  to,  lay  it  down,  that  where  the  scale  is  so  nicely  balanced  as  to 
make  it  diiHcult  to  determine  whether  the  words  employed  in  the  par- 
ticular stipulation  constitute  a  penalty  or  an  agreement  for  liquidated 
damages,  we  must  look  at  the  rest  of  the  agreement,  and  collect  from  it 
what  must  have  been  the  real  intention  of  the  parties.  Looking  at  this 
agreement,  it  seems  clear,  the  parties  must  have  meant  that  the  50(1/. 
should  constitute  a  penalty  only  and  not  liquidated  damages,  for  it  applies 
equally  to  a  refusal  by  the  defendant  to  grant  a  lease,  and  an  omission 
by  the  plaintiff  to  pay  the  expenses  of  such  lease ;  and  they  never  could 
have  meant,  that  the' plaintiff  should  pay  500/.  upon  refusal  or  omission 
to  defray  the  expenses  of  a  single  lease.  This  brings  the  case  within 
the  principle  of  Vavies  v.  Penton,  and  Kemble  v.  Fan-en^  where  the  rule 
was  laid  down,  that  liquidated  damages  could  not  be  reserved  on  an 
agreement  containing  various  stipulations  of  various  degrees  of  impor- 
tance, unless  the  agreement  specified  the  particular  stipulation  or  stipu- 
lations to  which  tne  liquidated  damages  were  to  be  confined.  The 
damages,  therefore,  ought  to  be  reduced  to  \s, 

BosAXQUET,  J,— As  to  the  variance,  I  think  it  does  not  go  to  affect  the 
merits  of  the  cause,  and  that,  it  is  a  case  in  which  the  court  have  power 
to  amend.  Then  comes  the  question  whether  the  500/.  was  reserved  as 
a  penalty  or  as  liquidated  damages.  It  is  not  easy  to  reconcile  all  the 
decisions,  but  none  of  them  would  warrant  us  in  treating  this  as  liquidated 
damages.  The  nearest  in  favour  of  the  plaintiff?"  is  Reilly  v,  JoneSy  where 
an  agreement  to  take  an  assignment  of  a  house  and  fixtures, — the  expen- 
ses of  the  agreement  to  be  paid  by  the  parties  in  equal  moieties, — and 
either  party  not  fulfilling  all  and  every  part,  to  pay  to  the  other  500/.. 
thereby  settled  as  liquidated  damages, — was  held  to  give  a  right  to  the 
600/.  ;*but  there,  though  in  addition  to  the  contract  to  assign  there  was 
a  stipulation  that  the  expense  of  the  instrument  should  be  paid  by  both 
parties  in  equal  moieties,  the  agreement  did  not,  as  in  the  present  case, 
contain  the  word  penally.  On  the  other  hand,  there  are  the  cafes  of 
Horner  v.  Graves^  Davies  v.  Penton^  and  Kemble  v.  Farren.  In  Vavies 
v.  Penton  the  expression  penal  sum  being  used  as  well  as  liquidated 
damages,  the  court  held  that  they  must  collect  the  intention  of  the  parlies 
from  tiie  rest  of  the  instrument ;  and  in  Kemble  v.  Farren  the  principle 
established  was,  that  liquidated  damages  could  not  be  recovered  on  an 
agreement  containing  various  stipulations,  of  various  degrees  of  iuipor- 
taiice,  unless  the  agreement  specified  the  particular  stipulation  or  stipuhi- 
lions  to  which  the  liquidated  damages  were  to  be  confined. 

Looking  at  the  entire  instrument  here,  it  may  be  said  that  the  intention 
of  the  parties  was  to  enforce  the  granting  of  a  lease  ;  and  if  the  agree- 
ment had  stopped  there,  it  might  fairly  have  been  said  that  the  600/. 
constituted  liquidated  damages :  but  it  goes  on  to  provide  that  the  plain- 
tiff' shall  pay  the  expenses  of  the  lease :  if  he  failed  to  do  so  that  would 
he  a  breach  of  the  agreement /or  which  it  is  impossible  the  parties  should 
have  intended  him  to  pay  500/.     If  so,  the  case  falls  within  the  principle 
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of  Kemble  v.  Farren^  and  the  rule  for  ^e  reduction  of  damages  must  be 
made  absolute. 

CoLTMAFT,  J. — I  am  of  the  same  opinion.  I  think  the  court  may  amend 
the  declaration ;  and  as  to  the  demand  for  liquidated  damages,  the  courts 
have  laid  down  an  intelligible  principle  on  which  it  may  be  determined 
whether  stipulations  such  as  the  present  are  to  be  construed  as  giving  a 
penalty  or  liquidated  damages.  When  one  sum  is  named  as  payable  on 
various  breaches  of  various  degrees  of  importance,  that  sum  is  to  be 
esteemed  a  penahy ;  if  it  be  ascribed  to  a  single  breach  only,  it  may 
constitute  liquidated  damages.  The  sum  specified  here  is  applicable 
equally  to  the  refusal  to  grant  a  lease,  and  the  omission  to  pay  the 
cxjjenses  of  it ;  and  it  cannot  be  taken  as  liquidated  damages  in  one  case 
and  as  a  penalty  in  the  other.  I  think,  therefore,  it  must  be  esteemed  a 
penalty  in  both. 

Erskine,  J. — I  am  of  the  same  opinion.  There  are  two  cases  in  this 
cuurt,  much  opposed  to  each  other :  Reilly  v.  Jones  and  Kemble  v.  Far- 
ren.  In  the  first  the  sum  named  as  liquidated  damages  was  payable  on 
many  breaches  besides  that  of  the  substantial  part  of  the  agreement;  the 
instrument  did  not  contain  the  word  penalty,  and  two  of  the  judges 
relied  on  the  circumstance  that  the  expression  liquidated  damages  was 
uncontrolled  by  any  other :  but  in  Kemble  v.  Farren  the  court  held  that, 
notwithstanding  those  words,  liquidated  damages  could  not  be  reserved 
on  an  agreement  containing  various  stipulations,  of  various  degrees  of 
inportance,  unless  the  agreement  specified  the  particular  stipulations  or 
stipulation  to  which  the  liquidated  damages  were  to  be  confined. 

The  language  here  differs  from  both  those  cases ;  but  it  is  very  like 
that  of  Davies  v.  Penton,  with  this  exception,  that  here  the  word  penality 
is  used,  there,  the  words  penal  sum :  upon  which  Abbott,  C.  J.  says, 
•*  Whoever  framed  this  agreement  does  not  appear  to  have  had  any  very 
clear  idea  of  the  distinction  between  a  penalty  and  liquidated  damages ; 
for  the  sum  of  500/.  is  described  in  the  same  sentence  as  a  penal  sum  and 
as  liquidated  damages.  Now  both  expressions  cannot  be  satisfied.  We 
must,  therefore,  look  to  the  whole  of  the  agreement  in  order  to  ascertain 
whether  the  500/.  was  intended  to  be  a  penalty  or  liquidated  damages :" 
and  HoLROYD,  J- — "  If  it  is  a  penally,  the  court  will  treat  it  as  such  ;  and 
the  stipulation  that  it  shall  be  recovered  as  liquidated  damac^es  will  not 
prevent  the  party  from  insisting  on  the  compulsory  clause  of  the  stat.  8 
&  9  W.  3,  c.  11,  s.  8,  as  to  assessing  damages." 

That  brings  us  to  inquire  what  was  the  intention  of  the  parties  here ; 
for  ascertaining  which  we  have  the  rule  laid  down  by  Heath,  J.  in 
Jstley  V.  ^Veldon  :  "  Where  articles  contain  covenants  for  the  perform- 
ance of  several  things,  and  then  one  large  sum  is  stated  at  the  end  to  be 
paid  ujx>n  breach  of  performance,  that  must  be  considered  as  a  penalty. 
But  where  it  is  agreed  that  if  a  party  do  such  a  particular  thing,  such  a 
sum  shall  be  paid  by  him,  there  the  sum  stated  may  be  treated  as  liquj 
dated  damages."  We  have  then  to  consider,  whether  the  sum  mentioned 
liere  was  to  be  paid  in  respect  of  one  act  only,  or  of  several.  Now,  on 
one  side,  it  was  to  be  paid  in  respect  of  one  act  or  omission  only,  the 
refusal  to  grant  a  lease ;  on  the  other,  in  respect  of  two  acts  or  omissions 
of  different  degrees  of  importance  ;  the  refusal  to  execute  a  counterpart, 
and  the  refusal  to  pay  the  expenses  of  the  instruments :  if  the  plaintiff 
failed  in  either  he  would  have  been  guihy  of  a  breach  of  the  agreement. 
And  though,  if  this  had  been  pointed  out  to  the  parties,  they  would  proba- 
cy have  confined  the  payment  to  the  major  breach,  yet  as  they  have 
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omitted  to  do  so,  it  must  be  taken  that  their  intention  was  that  the  sum 
should  stand  as  a  security  for  the  payment  of  the  damages  actually 
incurred  by  any  one  of  the  breaches.  I  think,  therefore,  the  sum  must 
be  considered  as  a  penalty,  and  that  the  rule  for  reducing  the  damages 
must  be  made 

Absolute. 


LAWRENCE  and  Another,  Assignees  of  W.  OICILL,  a  Bankrupt, 
V.  KNOWLES.— p.  399. 

1.  In  an  action  by  plaintiflfs  as  assigncea  ofO^,  a  bankrupt,  against  defendant,  for  non-|ierfbrin 
anco  of  a  contract,  the  lanae  raised  was,  whether  O.  and  plaintiils,  as  his  sssi^necf:,  had  beer 
always  ready  and  willing  to  perform  it:  Held,  that  the  bankruptcy  and  insolvency  of  O.,  ani 
the  insufficiency  of  his  assets,  were  circumstances  from  which  the  jury  might  properly  iufet 
that  he  and  his  assignees  had  not  been  ready  and  willing. 

2.  The  contract  was  to  be  performed  on  the  Ist  of  July  1^35;  and  another  issue  was,  whcthei 
plaintifis  had  abandoned  it:  Held,  that  they  were  bound  to  make  their  election  within  a 
reasonable  time,  and  that,  as  they  had  taken  no  decisive  step  till  January  1638,  the  jury 
might  properly  infer  that  they  had  abandoned  the  contract. 

Thb  declaration  contained  two  counts :  the  first,  on  a  contract  dated 
the  12th  of  June  1833,  by  which  Okill  agreed  to  purchase  from  the 
defendant  sixty  shares  in  the  Grand  Junction  Railway,  at  14/.  55.  pei 
share,  net  payment,  as  follows,  to  wit,  155/.  on  the  l5lh^of  June  1833, 
and  the  remainder  on  the  29ih  of  June ;  and  in  consideration  thereof,  and 
that  Okill  promised  to  accept  the  shares  and  pay  for  the  same,  the  defen- 
Jant  promised  Okill,  before  his  bankruptcy,  to  deliver  and  transfer  the 
shares  upon  request:  the  count  then  averred  that  Okill,  on  the  15th  of 
June,  paid  the  defendant  155/.  in  part;  and  afterwards,  and  before  the 
bankruptcy,  and  after  the  29th  of  June,  to  wit,  on  the  6lh  of  July  183**, 
and  on  divers  other  times,  between  that  day  and  the  1st  of  January  1835, 
paid  the  defendant  divers  other  sums  of  money,  amounting  to  585/.  iu 
part  payment,  &c.,  which  the  defendant  accepted,  and  waived  the  pay- 
ment of  the  remainder  on  the  29lh  of  June  1833:  that  alihough  the 
defendant  delivered  thirty-five  shares,  and  Okill,  before  his  bankruptcy, 
and  the  plaintiflTs  as  his  assignees,  after  his  bankruptcy,  were  always 
ready  and  willing  to  pay  the  remainder  of  the  price,  together  with  all 
calls  made  in  respect  of  the  shares,  and  the  plainlift's  as  assignees  after- 
wards, and  after  the  bankruptcy,  to  wit,  on  the  llth  of  January  1838, 
tendered  the  residue,  together  with  the  amount  paid  for  calls,  &c.;  yet 
the  defendant  did  not  deliver  the  shares. 

The  second  count  was  on  a  contract,  dated  the  1st  of  July  1834,  for 
the  sale  by  the  defendant  to  Okill  of  fifty  shares  in  the  same  railway,  at 
10/.  premium ;  and  in  consideration  that  Okill  would  buy  and  would 
accept  the  same  on  the  1st  of  July  1835,  and  would  allow  the  defendant 
interest  upon  such  calls  as  were  paid  before  that  time,  the  defendant 
promised  Okill  to  deliver  him  the  shares  on  the  1st  of  July  1835.  The 
count  then  stated  the  bankruptcy  of  Okill  on  the  3d  of  February  1835; 
and  that  the  plaintiffs,  as  his  assignees,  were  always,  on  and  after  the  Ist 
of  July  1835,  ready  and  willing  to  pay  the  defendant  for  the  shares  after 
the  rate  aforesaid,  with  interest  upon  calls  paid  from  the  Ist  of  July 
1834 ;  and  afterwards,  to  wit,  on  the  llth  ot  January  1838,  tendered 
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the  moneys  due ;  but  that  the  defendant  would  not  deliver  the  shares. 
There  was  also  a  count  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiffs  as  assignees,  and  for  money  due  on  an  account 
stated  between  the  assignees  and  the  defendant. 

The  defendant  pleaded,  1st,  non-assumpsit  to  the  whole  declaration. 
2d,  To  the  first  count, — a  traverse  of  the  payment  by  Okill,  and  of  the 
acceptance  and  receipt  of  the  several  sums  in  the  first  count  mentioned 
in  part  payment,  and  of  the  waiver  of  payment  of  the  remainder  on  the 
29ih  of  June,.modo  et  forma.  3d,  To  the  first  count, —traverse  of  the 
allegation,  that  Okill  before  his  bankruptcy,  and  the  plaintifl's  as  his 
assignees  afterwards,  were  ready  and  willing  to  pay  the  remainder  of 
the  price,  together  with  all  sums  paid  for  calls,  modo  et  forma.  4lh,  To 
the  first  count, — that  the  alleged  tender  in  the  first  count  mentioned  was 
made  at  an  unreasonable  time  after  the  alleged  waiver ;  and  that  Okill, 
or  the  plaintiffs,  within  a  reasonable  time  after  the  alleged  waiver,  were 
not  ready  and  willing  to  pay  the  remainder  of  the  price,  and  did  not 
tender  it  within  a  reasonable  time  after  the  waiver,  or  after  the  29th  of 
June  1833.  Verification.  6th,  To  the  first  count, — that  after  making 
the  promises  in  the  first  count  mentioned,  and  payment  and  delivery  of 
the  shares  in  part  performance,  and  waiver  by  the  defendant  of  the 
remainder  of  the  price,  and  before  the  bankruplcv,  mutual  promises  were 
made  by  Okill  and  the  defendant  not  to  require  further  performance,  and 
a  mutual  agreement  thereupon  to  abandon  the  contract.  Verification. 
6th,  To  the  first  count, — that  the  plaintiffs,  as  assignees,  did  not,  at  the 
bankruptcy,  or  for  a  long  time*,  to  wit,  six  months,  or  in  any  reasonable 
time  after  the  bankruptcy,  adopt  the  contract,  but  declined  so  to  do ; 
with  averment  of  mutual  promises  between  the  plaintiils  and  the  defen- 
dant, dispensing  each  other  from  further  performance,  as  in  the  last  plea. 
Verification. 

7th,  To  the  second  count, — traverse  of  the  allegation  that  the  plaintiffs, 
as  assignees,  were  ready  and  willing  to  pay  the  defendant  for  the  shares, 
as  in  the  second  count  mentioned,  and  made  the  tender  in  that  count 
mentioned,  or  requested  the  defendant  to  deliver  the  shares.  8th,  To  the 
second  count, — that  the  alleged  tender  was  made  at  an  unreasonable 
time,  and  at  a  time  unreasonably  long  after  the  1st  of  July  1835.  Aver- 
ment, that  neither  the  plaintiffs  nor  any  other  persons  were,  within  a 
reasonable  time  after  the  1st  of  July  1835,  ready  and  willing  to  pay,  nor 
did  thev  tender  within  a  reasonable  time  after  that  day.  Verificntion. 
»ih.  To  the  second  count  (as  in  the  sixth  plea), — that  the  plaintiflTs,  an 
assignees,  did  not  adopt  the  contract  within  a  reasonable  time  after  the 
bankruptcy:  with  averment  of  mutual  abandonment.  Verification. 
10th, 'I  o  tJie  second  count, — that  after  the  thirty-five  shares  had  been 
deUvered  to  the  plaintifis,  whilst  li5/.  wasdue  to  the  defendant,  and 
before  the  bankruptcy,  &c.,  to  wit,  on  the  17th  of  January  183 1,  ihe 
defendant  agreed  to  give  Okill  further  time,  until  the  acceptance  herein- 
after mentioned  should  become  due ;  that  he  would  lend  Okill  a  further 
sum,  to  wit,  285/.;  that  Okill  should  give  the  defendant  his  acceptance 
fur  400/.;  that  the  defendant  should  hold  the  remainder  of  the  said  shares 
until  Okiil's  acceptance  should  become  due ;  and,  if  the  acceptance  were 
not  paid,  the  defendant  should  be  at  libertv  to  sell  them :  averment,  that 
the  defendant  did  give  further  time,  and  [end  285/.,  and  that  Okill  gave 
his  acceptance  for  400/.,  and  made  default ;  and  thereupon  the  defendant 
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Bold  the  remainder  of  the  shares  according  to  the  agreement.     Verifica- 
tion. 

The  particular  of  demand  claimed  2188/.  155.  ll^f.,  the  value  of 
the  shares  in  the  first  count  mentioned,  which  the  defendant  refused  to 
deliver,  over  and  above  the  price  paid  by  Okill  for  the  same;  and  505 1/. 
155.  4d.f  the  value  of  the  shares  in  the  second  count  mentioned,  over  and 
above  the  money  agreed  to  be  paid  for  the  same. 

At  the  trial  it  appeared  that,  on  the  12th  of  June  1833,  the  defendant 
sold  Okill  sixty  Grand  Junction  Railway  shares,  at  14/.  65.  per  share 
155/.  to  be  paid  on  the  following  Saturday,  and  the  remainder  on  the  2yth 
Qf  June  1833. 

On  the  1st  of  July  1834,  the  defendant  sold  Okill  fifty  Grand  Junction 
Railway  shares,  at  10/.  premium  each,  to  be  delivered  on  the  1st  of  July 
1835,  Okill  allowing  the  defendant  interest  on  such  calls  as  should  be 
paid  in  the  interim. 

The  sixty  shares  in  the  first  contract  were  not  paid  for  by  Okill  on 
the  29th  of  June  1833,  according  to  the  stipulation ;  and  it  being  incon- 
venient for  him  to  pay,  the  defendant  granted  him  several  extensions  of 
time.  On  the  29th  of  August  1833,  having  received  trom  Okill  the  sum 
of  275/.,  he  delivered  thirty-five  of  the  shares  to  him,  or  his  order,  and 
agreed  to  give  him  time  until  the  January  following,  for  the  payment  of 
the  balance  on  the  remaining  twenty-five.  When  January  came,  Okill 
could  not  meet  the  balance  of  1 15/.  and  interest ;  and  the  defendant  then 
agreed  to  lend  him  285/.,  and  to  give  him  until  the  month  of  January 
1835  to  make  good  the  balance  due  on  the  twenty-five  shares,  Okill 
giving  his  acceptance  at  twelve  months*  date  for  400/.,  the  aggregate  of 
the  two  sums  of  115/.  and  285/.  Okiltmade  default  in  payment  of  this 
bill,  and  in  about  a  month  afterwards  became  bankrupt.  The  fiat  was 
issued  on  the  od  of  February  1835,  and  the  plaintiffs  were  chosen  assig- 
nees on  the  23d.  The  bankrupt  obtained  his  certificate  on  the  '<i2d  of 
May  following ;  but  for  several  months  in  the  spring  of  that  year  was 
confined  for  debt  in  Lancaster  Castle,  and  withhi  the  proper  time  after 
commitment  gave  notice  of  his  intention  to  apply  for  his  discharge  under 
the  insolvent  debtors'  act. 

On  the  second  contract,  in  which  the  shares  were  not  deliverable  until 
the  1st  of  July  1835,  five  months  after  the  bankruptcy,  no  tender  of  the 
price  was  made  to  the  defendant,  nor  was  any  notice  given  to  him  by 
the  plaintiffs  that  they  were  ready  to  perform  the  contract  on  their  parts, 
and  should  require  performance  on  his,  except  as  hereafter  mentioned. 

In  July  and  September  1835  the  bankrupt  called  on  the  defendant  on 
the  subject  of  this  contract:  the  defendant  said  shares  would  be  lower, 
but  refused  to  have<iny  thing  to  do  with  the  bankrupt. 

Nine  or  ten  calls  were  made  by  the  company  between  the  time  of  the 
contracts  and  the  lender  by  the  plaintiffs  hereafter  mentioned,  and  no 
provision  was  made  for  such  calls  either  by  the  bankrupt  or  his  assig- 
nees, although  by  the  railway  act  all  shares  are  declared  subject  to  for- 
feiture if  the  calls  were  not  paid  within  a  limited  time. 

In  the  month  of  October  1835,  the  premium  on  Grand  Junction  shares 
naving  advanced  to  50/.  per  share,  and  the  assignees  threatening  an  action, 
the  defendant  met  them  at  the  office  of  their  attorneys  and  made  a  con- 
ditional oflfer,  which  was  not  accepted. 

In  February  1837  the  plaintiffs'  attorneys  wrote  to  the  defendant's 
attorney,  request  him  to  admit  that  the  purchase-money,  with  interest 
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upon  the  two  contracts,  had  been  tendered  to  the  defendant :  but  his 
attorney  declined  to  enter  into  the  admission. 

In  January  1838  the  demand  was  renewed  by  the  following  letter 
from  the  plaintiffs'  attorneys : — "  We  are  again  requested  by  the  assig- 
nees of  W.  Okill,  a  bankrupt,  to  write  to  you  for  the  twenty-five  shares, 
being  the  residue  of  the  sixty  shares,  in  the  Grand  Junction  Railway 
company,  sold  by  you  to  the  bankrupt  on  the  TJih  of  June  1883,  ani 
remaining  yet  undelivered,  and  also  for  fifty  other  shares  in  the  said  rail- 
way sold  by  you  to  the  bankrupt  on  the  1st  of  July  1834.  And  we  beg 
to  state,  that  the  assignees  are  ready  to  pay  you  the  balance  owing  to 
you  for  same,  with  interest.  Should  it  still  be  your  intention  to  resist 
this  demand,  we  will  thank  you  to  give  us  the  name  of  the  solicitor 
whom  you  intend  to  employ." 

This  was  followed  by  a  tender  of  27717.  4s.  Id.  as  the  amount  due  for 
premium,  calls,  and  interest  on  the  twenty-five  shares ;  and  5748/.  4s, 
Sd.,  as  due  in  like  manner  for  the  fifty  shares. 

The  bankrupt's  estate  had  produced  no  assets  suflScient  to  cover  any 
such  payments. 

Coleridge,  J.,  before  whom  the  cause  was  tried,  left  it  to  the  jury  to 
say  whether  they  would  not,  from  the  conduct  of  the  parties  and  the 
length  of  time  which  had  elapsed,  infer  an  abandonment  of  the  contract, 
although  there  wars  no  direct  evidence  to  that  point. 

A  verdict  having  been  found  for  the  defendant, 

Cresswell  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  the  evidence ;  and  to  enter 
up  judgment  non  obstante  veredicto  for  the  plaintiffs  on  the  issues  raised 
by  the  fourth  and  eighth  pleas,  that  the  tender  on  the  part  of  the  plain- 
tiffs was  not  made  within  a  reasonable  time ;  contending,  that  on  a 
contract,  such  as  the  present,  the  tender  might  be  made  at  any  time 
within  six  years. 

Wilde,  Serjt.,  R,  Alexander^  Crompton,  and  Knmchs,  who  showed 
cause,  argued  this  point  at  length,  citing  Sugd.  V.  P.  341,  6th  ed. ;  D(h 
loret  V.  Rothschild,  1  Sim.  &  Stu.  590 ;  Rothschild  v.  Hennivgs,  9  B.  &. 
C.  470,  (17  En^.  Com.  Law  Reps.  421,)  and  Ellis  v.  Thompson,  3  Mees. 
&  Wels.  445 ;  but  the  decision  of  the  court  turned  on  the  single  ques- 
tion whether,  under  the  circumstances  above  stated,  the  plaintiffs  had 
failed  to  establish  that  they,  as  assignees,  and  Okill,  before  his  bank- 
ruptcy, had,  as  they  averred  in  the  declaration,  been  always  ready  ami 
willing  to  perform  the  contract. 

For  the  defendant  it  was  contended,  that  as  Okill  from  his  insolvency 
was  incapable  of  performing  the  contract,  it  was  impossible  to  contend 
that  he  was  ready  and  willing ;  and  with  respect  to  the  assignees,  as 
they  did  not  adopt  the  contract  within  a  reasonable  time  after  the  bank- 
ruptcy, and  had  no  assets  wherewith  they  could  have  paid  for  the  shares, 
it  followed  equally  that  they  were  not  ready  to  complete,  but  must  be 
taken  to  have  abandoned  it. 

It  was  for  the  plaintiffs  to  establish  that  they  were  ready  and  willing 
to  pay ;  as  a  vendor  of  a  lease  which  can  only  be  assigned  with  consent 
of  the  lessor  must  show  that  he  has  obtained  such  consent ;  Mason  v. 
Carder,  7  Taunt.  9,  (2  Eng.  Com.  Law  Reps.  7.)  Where  a  party,  by 
liis  conduct,  abandons  a  contract  even  without  intending  to  do  so,  he 
cannot  afterwards  enforce  it ;  and  what  amounts  to  a  waiver  is  a  ques- 
tion for  the  jury ;  Gomery  v.  Bond,  3  M .  &  S.  378. 
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Cressivell  and  Wightman^  in  support  of  the  rule,  contended  that  gene- 
ral insolvency  is  no  proof  of  the  insolvent's  inability  to  pay  a  particular 
sunn,  which  his  friends,  on  an  emergencv,  might  possibly  advance  for 
him.  It  did  not  follow,  therefore,  from  Okill's  insolvency,  that  he  \%as 
not  ready,  when  called  upon,  to  pay  the  price  of  these  shares :  at  all 
events,  upon  a  contract  like  the  present,  where  the  defendant  had  to 
deliver  the  article  purchased  of  him,  the  onus  lay  on  him  to  show  that 
he  oflered  to  deliver  it,  and  that  at  the  time  he  made  the  offer  the  plain- 
tiff was  not  ready  to  pay  :  it  is  more  convenient  for  the  defendant  to  fix 
on  and  prove  a  particular  time  when  the  plaintiff  was  not  ready,  than 
for  the  plaintiff  to  prove  that  he  has  been  always  ready ;  and  it  did  nnt 
apjKjar  that  Okill  was  ever  called  upon  to  fulffl  the  contract.  In  similar 
cases,  for  instance  in  an  action  for  a  breach  of  promise  of  marriage,  if 
the  defendant  pleads  that  the  plaintiff  was  not  ready  and  willing,  he 
must  show  a  particular  time  when  the  plaintiff  was  called  upon  and 
refused. 

As  to  the  supposed  waiver,  or  abandonment  of  the  contract,  an  express 
act  may  constitute  an  abandonment,  as  in  Gomery  v.  Bond ;  but  omit- 
ting to  proceed  is  not  equivalent  to  an  express  act  of  waiver.  If  the 
trice  had  been  paid,  the  shares  remaining  in  the  hands  of  the  vendor, 
e  could  not  afterwards  refuse  to  deliver  them  on  the  ground  that  the 
purchaser  had  not  demanded  them  within  a  reasonable  time. 

At  all  events  the  plaintiffs  were  entitled  to  a  verdict  on  the  count  for 
money  had  and  received,  for  240/.,  bemg  such  portion  of  the  money 
paid  to  the  defendant  as  exceeded  the  price  of  the  snares  actually  handed 
over. 

TiFTDAL,  C.  J. — This  rule  may  be  decided  on  a  ground  not  so  wide  as 
that  on  which  it  has  been  arsued. 

If  there  be  any  pleas  which  go  to  the  whole  cause  of  action  in  the  first 
and  second  counts,  we  cannot  send  the  cause  down  to  a  new  trial. 

And  it  appears  to  me  that  the  third  plea,  which  is  pleaded  to  the  first 
count,  and  the  ninth  plea,  which  is  pleaded  to  the  second,  go  to  the 
whole  cause  of  action  in  those  counts  respectively,  and  have  been  pro- 
perly found  by  the  jury. 

The  declaration  states  that  Okill  purchased  certain  railway  shares  of 
the  defendant,  to  be  delivered  on  a  subsequent  day ;  that  Okill  paid  a 
l>ortion  of  the  price,  and  that  he,  before  his  bankruptcv,  and  his  assignees 
afterwards,  were  always  ready  and  willing  to  pay  the  residue,  and  the 
amount  of  any  calls  made  upon  the  shares.  A  distinct  issue  is  raised  r»n 
tliat  averment ;  an  averment  which  the  plaintiffs  were  compelled  to 
make  ;  for  if  the  defendant  had  paid  calls  upon  the  shares  in  the  interval, 
between  the  sale  and  the  time  for  delivery,  he  would  have  had  a  lien  on 
them  io  the  extent  of  the  money  paid. 

Now  the  evidence  adduced  under  that  issue  shows  clearly  that  Okill 
was  not  always  ready  and  willing  to  pay  for  the  shares;  for  in  January 
1«34,  not  having  the  money  he  had  agreed  to  pay,  he  borrowed  28."»/.  t.n 
the  credit  of  his  bill ;  and  when  that  became  due  in  1835,  was  unable  t<» 
take  it  u[/:  therefore,  he  was  not  always  ready  to  pay,  and  the  third  plea 
has  been  established  in  evidence.  It  becomes  unnecessary  therefore  to 
consider  the  fourth  and  subsequent  pleas  to  the  first  count.  ^ 

The  ninth  plea,  which  is  addressed  to  the  second  count,  alleffcs  thai 
the  plaintiffs,  as  assignees  of  Okill,  did  not  adopt  the  contract,  but  that 
they  and  the  defendant  mutually  agreed  to  abandon  it.     The  question, 
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therefore,  on  that  plea  is,  was  there  sufficient  evidence  to  justify  the  jury 
tn  finding  that  issue  in  favour  of  the  defendant  ? 

Now,  the  contract  was  to  be  performed  on  the  1st  of  July  1835.  In 
February  1835  Okili  became  a  bankrupt,  and  his  assignees  were  bound 
in  a  reasonable  lime  after  the  1st  of  July,  at  the  latest,  to  declare  whether 
they  meant  to  take  to  the  contract  or  not.  Even  in  the  case  of  a  lease, 
where  the  legal  estate  is  vested  ia  the  assignees,  the  statute  6  G.  4,  c. 
16,  s.  75,  having  declared,  that  if  the  assignees  accept  a  lease  belonging 
to  the  bankrupt,  he  shall  no  longer  be  liable  to  the  performance  of  the 
covenants,  a  case  in  1  Rose  has  decided  that  the  assignees  ought  to  make 
their  election  within  ten  or  twelve  days.  Without  saying  whether  the 
assignees,  here,  ought  to  have  made  their  election  within  ten  or  twelve 
days,  there  was  sufficient  to  justify  the  jury  in  finding  that  the  con- 
tract had  been  abandoned.  From  July  1835  till  October  following  no 
steps  were  taken,  and  then,  nothing  more  than  a  conditional  proposal, 
wWch  the  plaintiffs  refused  to  accept.  From  October  1835  till  February 
1837  the  assignees  were  silent,  and  then  only  inquired  whether  the  defen- 
dant would  make  an  admission  as  to  a  by-gone  tender.  The  next  step 
was  not  taken  till  January  \6SS,  when  the  action  was  commenced. 

There  was  enough  in  these  circumstances  to  justify  the  jury  in  finding 
that  the  contract  was  abandoned,  and  therefore  the  cause  ought  not  to 
go  down  again. 

As  to  the  240L  in  the  hands  of  the  defendant,  we  cannot  now  be  called 
upon  to  enter  into  the  question..  It  was  not  mentioned  in  the  plaintiff's' 
particular,  nor  when  the  motion  was  made  for  a  new  trial.  The  rule 
must  be  discharged. 

BosANquET,  J. — I  am  of  the  same  opinion.  The  question  is,  whether 
the  verdict  is  warranted  on  the  third  and  ninth  pleas  1  The  issue  raised 
on  the  third  is  as  to  the  readiness  of  Okill  and  his  assignees  to  pay  the 
sum  agreed  upon  for  the  shares. 

On  behalf  of  the  plaintiffs  it  has  been  argued  that  the  defendant  should 
establish  a  refusal  by  them  on  a  particular  occasion.  That  may  be  so 
in  some  cases,  where  the  party  liable  to  pay  is  solvent ;  but  I  cannot 
conceive  any  circumstance  more  indicative  of  want  of  readiness  than 
incapacity :  here,  we  have  abundant  proof  that  Okill  was  incapable  of 
paying  before  his  bankruptcy,  and  the  assignees,  from  the  state  of  his 
assets,  afterwards. 

Then,  on  the  ninth  plea,  was  there  enough  shown  to  satisfy  the  jury 
that  the  contract  had  been  abandoned  ?  It  is  clear  that  a  parol  contract 
may  be  discharged  by  parol,  and  even  words  are  not  necessary  in  all 
ca.ses,  for  the  conduct  of  the  parties  may  sufficiently  show  their  inten- 
tions. Here,  the  bankrupt  entered  into  extensive  engagements,  which  he 
was  incapable  of  fulfilling :  his  assignees  might  elect  to  adopt  them,  but 
their  election  ought  to  be  declared  within  a  reasonable  time  ;  and  upon 
a  contract  which  ought  to  have  been  completed  in  July,  1835,  it  is  most 
unreasonable  that  assignees  should  hold  their  right  of  election  in  suspense 
till  January,  1838. 

There  is  no  reason,  therefore,  for  distributing  the  verdict ;  and  as  for 
tJie  240/.,  according  to  their  particular  the  plaintiffs  sought  only  to  recover 
tlie  value  of  the  shares  over  and  above  what  had  been  paid. 

CoLTMAN,  J. — The  third  plea  traverses  a  material  allegation  in  the 
declaration,  on  which  issue  is  expressly  taken ;  and  it  is  said,  on  the 
part  of  the  plaintiffs,  that  the  defendant  cannot  establish  this  plea  wtbout 
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showing  an  ofTcr  of  the  shares,  and  a  refusal  of  the  price  by  the  plain- 
tiffs :  the  refusal,  however,  as  in  other  cases,  may  be  inferred  from  cir- 
cumstances, and  there  are  enough  here  to  justify  the  verdict. 

I  think,  also,  that  the  ninth  plea  has  been  equally  established.    There 
is  evidence  sufficient  to  show  that  the  assignees  abandoned  the  contract 
for  even  if  they  had  the  wish,  it  does  not  appear  that  they  had  the  means 
to  fulfil  it ;  and  they  held  their  hand  for  two  or  three  years,  which  they 
had  no  right  to  do. 

As  to  the  240/.,  the  claim  was  not  made  in  the  particular,  or  on  tht 
motion  for  a  rule  nisi. 

Erskine,  J. — The  bill  of  particulars  is  so  framed  as  to  include  only 
the  profit  accruing  from  a  rise  in  the  value  of  the  shares. 

Upon  the  third  and  ninth  pleas  I  agree  with  the  rest  of  the  court. 

Rule  discharged. 


CRCX)KES  V.  LONGDEN.— p.  410. 

A  return  to  a  writ  of  falae  judgment,  that  the  plaintiff  in  error  has  not  given  securitj  lor 

prosecuting  his  suit,  is  ilL 

To  a  writ  of  false  judgment  in  the  usual  form,  "  If  W.  Longden  shall 
give  you  security  that  his  suit  shall  be  prosecuted,  then  in  your  full 
county  court  cause  the  plaint  to  be  recorded,"  &c. 

The  sheriff  of  Yorkshire  having  returned,  "  The  within-named  W. 
Longden  hath  not  given  me  security  that  his  suit  shall  be  prosecuted, 
whereby  I  am  prevented  from  causing  the  aforesaid  plaint  to  be  re* 
corded,"  &c. 

Erie  obtained  a  rule  nisi  to  set  aside  the  return  for  insufficiency ; 
against  which 

W.  H.  Watson  showed  cause,  on  an  affidavit  that  it  is  the  practice 
in  Yorkshire  to  require  security  previously  to  recording  the  plaint.  He 
relied  also  on  the  language  of  the  writ;  [Tindal,  C.  J. — That  is  mere 
form ;  no  security  is  ever  taken ;]  and  on  19  G.  3,  c.  70,  ss.  5  and  6, — 
which  enact  that  "  no  execution  shall  be  stayed  or  delayed  upon,  or  by 
any  writ  of  error  or  supersedeas  thereon  to  be  sued,  for  the  reversing 
of  any  judgment  given  or  to  be  given  in  any  inferior  court  of  record, 
where  the  damages  are  under  102.,  unless  such  person  or  persons  in 
whose  name  or  names  such  writ  of  error  shall  be  brought,  with  two  suffi- 
cient sureties,  such  as  the  Court  (wherein  such  judgment  is  or  shall  be 
given)  shall  allow  of,  shall  first,  before  such  stay  be  made,  or  supersedeas 
be  awarded,  be  bound  unto  the  party  for  whom  any  such  judgment  is  or 
shall  be  given,  by  recognisance  to  be  acknowledged  in  the  same  Court 
in  double  the  sum  adjudged  to  be  recovered  by  the  said  former  judg- 
ment, to  prosecute  the  said  writ  of  error  with  effect,  and  also  to  satisfy 
and  pay  (if  the  said  judgment  be  affirmed  or  the  said  writ  of  error  be 
nonprossed)  all  and  singular  the  debt,  damages,  and  costs  adjudged  or 
to  be  adjudged,  and  all  costs  and  damages  to  be  awarded  for  the  same 
delaying  of  execution :"  "  Provided,  that  no  cause  where  the  cause  of 
action  shall  not  amount  to  the  sum  of  10/,  or  upwards,  shall  be  removed 
or  removable  into  any  superior  court  by  any  writ  of  habeas  corpus  or 
otherwise,  unless  the  defendant  who  shall  be  desirous  of  removing  such 
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cause  snail  enter  into  the  like  recognisance  for  payment  of  the  debt  and 
costs,  in  case  judgment  shall  pass  against  him :" — observing,  that  though 
the  fifth  section  applies  to  courts  of  record,  the  sixth  is  general  in  its 
language :  and  in  Chimshaw  v.  EmerBon^  1  Dowl.  337,  the  latter  section 
was  held  to  extend  to  county  courts. 

Erie. — In  Grimshaw  v.  Emerson  the  cause  was  removed  before  judg- 
ment. The  sixth  section  does  not  apply  to  cases  where  the  cause  has 
arrived  at  judgment  in  the  Court  below ;  the  fifth  is  expressly  con- 
fined to  courts  of  record ;  and  the  sixth,  impliedly,  for  it  requires  the 
defendant  to  enter  into  a  recognisance,  which  can  only  be  done  in  a 
court  of  record. 

TiNDAL,  C.  J. — This  case  does  not  fall  within  the  statute  19  G.  3,  c. 
70.  The  fourth,  fifth,  and  sixth  sections  all  apply  to  the  same  subject- 
matter, — causes  in  an  inferior  court  of  record  for  the  recovery  of  a  sum 
less  than  10/. 

The  fourth  authorizes  the  removal  of  the  record  into  the  superior 
court  for  the  purpose  of  issuing  execution  to  the  sheriff  of  any  county. 
The  fifth  specifies  the  conditions  on  which  execution  shall  be  stayed ; 
and  the  sixth,  by  requiring  the  defendant,  upon  removal  of  the  cause, 
to  enter  into  a  recognisance  for  the  payment  of  debt  and  costs  in 
ease  judgment  shall  pass  against  htm,  clearly  points  to  the  case  in  which 
the  cause  has  not  arrived  at  judgment  in  the  Court  below.  It  is  unneces- 
sary, therefore,  to  advert  to  the  case  of  Grimshaw  v.  Emerson;  and 
this  rule  must  be  made  absolute. 

BosANQUET,  J. — The  fourth  and  fifth  sections  are  expressly  confined 
to  inferior  courts  of  record;  and  the  sixth  does  not  apply  to  causes 
removed  after  judgment.  It  should  seem,  too,  that  it  is  confined  to 
courts  of  record,  inasmuch  as  a  recognisance  cannot  be  taken  in  a  coui't 
not  of  record. 

CoLTMAN,  J. — The  writ  of  false  judgment  lies  ex  debito  justitice,  and, 
as  it  might  tend  to  deprive  a  party  of  that  benefit  if  he  were  called  on 
to  give  security  for  costs,  we  ought  not  to  sanction  such  a  proceeding 
unless  the  statute  requires  it. 

The  sixth  section  of  this  statute  applies  only  to  causes  removed  before 
judgment. 

Erskikb,  J.,  concurring,  the  rule  was  made  Absolute. 


HILTON  i;.  SWAN.— p.  413. 

To  trover  for  a  bill  of  exchange,  defendant  having  pleaded,  that  plaintiff  indorsed  the  bill  in 
blank;  that  R.  became  the  holder;  and  (hat  defendant,  believing  thtit  R.  had  oulhority  to 
dispoee  of  the  bill,  took  it  of  him  as  a  pledjre  to  secure  the  imyment  of  a  debtw — Replicution, 
that  at  the  time  of  taking  the  bill  from  R.  defendant  knew  ho  had  not  anlhoritjr  to  pledge  it. 
Held,  BufficicnL 

Trover  for  a  bill  of  exchange  for  100/.,  bearing  date  the  20th  of 
December,  1837,  drawn  by  one  William  Powell  on  and  accepted  by  one 
William  Hilton,  payable  to  the  order  of  the  said  W.  Powell  three  months 
after  the  date  thereof,  and  by  Powell  indorsed  to  the  piaintiflf. 

Pleas.  First,  Not  Guihy:  ^i  denial  of  the  plainrift  's  property  in  the 
bill  of  exchange :  3.  That  before  and  at  the  time  of  the  supposed  conver- 
sion of  the  bill  of  exchange  in  the  declaration  mentionecl,  the  plaintiff 
being  possessed  of  the  said  bill  of  exchange,  before  it  became  due  and 
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payable,  indorsed  the  same  to  the  defendant  for  a  good  and  valuable 
consideration  in  that  behalf:  by  means  whereof  the  defendant  then 
became  and  was  the  lawful  holder  of  the  said  bill  of  exchange,  and  con- 
tinued such  holder  until  and  at  the  time  of  the  said  supposed  conversion 
thereof.     Verification. 

4.  That  after  the  drawing  and  accepting  the  bill  of  exchange,  and 
after  the  bill  had  been  indorsed  by  Powell  to  the  plaintiff,  and  before  the 
bill  became  due  and  payable,  and  whilst  it  was  in  the  possession  of  the 
plaintiff,  she  indorsed  tlie  same  in  blank ;  that  before  and  at  the  time  of 
the  supposed  conversion  by  the  defendant,  one  Rawlings  was,  by  virtue 
of  such  last-mentioned  indorsement,  the  holder,  and  was  possessed  of  the 
said  bill  with  such  indorsement  by  the  plaintiff  in  blank  as  aforesaid ; 
that  afterwards,  and  before  the  bill  became  due  and  payable,  to  wit,  on 
the  16th  of  January,  1838,  the  said  Rawlings  then  being  the  holder  and 
in  possession  of  the  bill,  oflered  to  dej)osit  and  leave  the  same  in  the 
hands  of  the  defendant  as  a  security  for  the  payment  of  a  certain  sum 
of  money,  to  wit,  35/.  then  due  and  owing  by  Kuwlings  to  the  defendant : 
that  the  defendant  being  satisfied  as  to  the  credit  and  resjxsctability  of  the 
drawer  and  acceptor  thereof,  and  of  the  plaintiff,  and  also  then  believing, 
and  still  believing,  that  Rawlings  was  lawfully  possessed  of  the  bill,  and 
had  good  and  sufficient  right  and  authority  to  negotiate  and  otherwise 
dispose  of  the  bill,  and  to  lodge  and  deposit  the  bill  with  the  defendant, 
and  to  deliver  the  same  to  him,  and  not  then  knowing  nor  yet  knowing 
the  contrary  thereof,  afterwards,  and  before  the  bill  became  due  and 
payable,  took  and  received  of  and  from  the  said  Rawlings  the  said  bill 
as  a  pledge  and  deposit  tb  be  by  the  defendant  kept  and  retained  until 
the  35/.  was  repaid  and  satisfied,  and  to  secure  the  repayment  thereof: 
by  means  of  which  said  several  premises,  the  defendant  then  became  and 
was  the  lawful  holder  of  the  said  bill  of  exchange,  and  continued  such 
holder  thereof  until  and  at  the  time  of  the  supposed  conversion  thereof, 
in  the  declaration  mentioned :  that  the  said  85/.  had  not  at  any  tiine 
before  the  commencement  of  this  suit  been  repaid  to  the  defendant,  but 
still  remained,  and  was  wholly  due  and  unpaid  to  him.     Verification. 

Demurrer  to  the  third  plea,  on  the  ground  that  it  was  repugnant,  and 
contained  allegations  at  variance  and  mconsistent  with  each  other ;  and 
replication  to  the  last  plea,  that  at  the  time  of  the  defendant's  so  taking 
and  receiving  from  Rawlings  the  bill  of  exchange,  as  in  that  plea  men- 
tioned, the  defendant  had  notice,  and  then  well  knew  that  Rawlings  ha<l 
not  good  or  sufficient  right  or  authority  to  lodge  and  deposit  the  bill  with 
the  defendant,  as  such  a  pledge  and  deposit  to  be  by  him  kept  and 
retained  until  the  said  35/.  was  repaid  and  satisfied,  and  to  secure  the 
repayment  thereof.     Conclusion  to  the  country. 

After  joining  in  the  demurrer  to  the  defenclant's  third  plea,  the  defen- 
dant demurred  to  the  plaintiff's  replication  to  the  fourth  plea,  on  the 
ground  that  the  issue  tendered  by  the  replication  was  immaterial,  there 
being  no  averment  that  Rawlings  had  not  good  title  to  the  bill,  and 
power  to  dispose  thereof. 

Joinder. 

Stepherif  Serjt.,  in  support  of  the  demurrer  to  the  third  plea,  argued 
that  the  plea  was  inconsistent,  because  it  stated  that  the  defendant  was 
the  holder  of  the  bill,  and  the  plaintiff  possessed  of  it,  at  one  and  the  same 
time;  in  other  words,  thai  two  different  parties  were,  at  the  time  of  the 
c:onversion,  lawful  holders  of  the  bill. 
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The  court  then  called  on 

hoggins  to  support  the  plea ;  but  after  hearing  him,  they  expressed  a 
clear  opinion  that  it  could  not  be  sustained ;  whereupon  he  proceeded  to 
the  demurrer  to  the  replication  to  the  fourth  plea,  and  argued  that  the 
allegation  that  the  defendant  knew  Rawlings  had  no  authority,  was  not 
equivalent  to  an  averment  that  Rawlings  was  destitute  of  authority  to 
pledge  the  bill ,  the  defendant's  knowledge  might  turn  out  to  be  incorrect ; 
and  unless  Rawlings  was  actually  without  authority,  the  deposit  by  him 
gave  the  defendant  a  title :  the  issue  raised  on  the  defendant's  knowledge, 
therefore,  was  immaterial :  the  plaintiff  should  have  averred  explicitly 
that  Rawlings  had  no  authority,  instead  of  leaving  the  fact  to  be  inferred 
from  an  affirmative  pregnant. 

Stephen^  contra. — The."  replication  could  not,  by  any  other  form  of 
expression,  traverse  the  defence  meant  to  be  set  up  by  the  fourth  plea. 
The  defendant  relies  upon  that  principle  of  mercantile  law  which  protects 
a  bona  fide  holder  if  he  has  no  knoVvledge  of  any  defect  of  title  in  the 
party  who  transfers  a  bill.  If  the  replication  is  informal,  the  plea  is  ill ; 
for  it  was  essential  that  the  defendant  should  state,  not  merely  that  he 
believed  Rawlings  had  authority,  but  that  he  had  no  knowledge  of  any 
defect  in  Rawling's  title ;  De  la  Chaumette  v.  Bank  of  England^  9  B. 
&  C.  208,  (17  E.  C.  L.  R.,)  Evans  v.  Kymer,  1  B.  &  Adol.  528,  (20  E. 
C.  L.  R.,)  Haynes  v.  Foster,  4  Tyrwh.  67,  Treuttel  v.  Barandon,  8 
Taunt.  100,  (4  E.  C.  L.  R.,)  Collins  v.  Martin,  1  B.  &  P.  648,  Jaullery 
V.  Britten,  4  New  Cases,  242,  (33  E.  C.  L.  R.)  In  Fancourt  v.  Bull, 
1  New  Cases,  681,  (27  E.  C.  L.  R.,)  to  a  declaration  in  trover  for  a  bill 
of  exchange,  the  defendant  pleaded  that  the  drawer  endorsed  to  A.,  and 
A.,  for  a  good  consideration,  endorsed  to  the  defendant ;  the  plaintiff 
replied  that  there  was  no  good  consideration  for  A.*s  endorsement,  and 
the  Court  held  that  such  a  traverse  was  material.  That  case  is  in  point 
for  the  plaintiff.  But  the  allegation  that  the  defendant  knew  Rawlings 
had  no  authority  implies  that  he  had  none.  In  Jones  v.  Winchwonh, 
Ilardr.  Ill,  in  trover  for  letters  patent,  after  verdict  for  the  plaintiff,  it 
was  moved,  in  arrest  of  judgment,  that  the  plaintiff  had  not  alleged  he 
was  possessed  of  the  letters  patpnt  ut  de  bonis  propriis.  "  Sed  non  allo- 
catur. And  the  declaration  does  mention  that  the  defendant,  knowing 
them  to  appertain  to  the  plaintiff,  converted  them;  which  implies  as 
much.**  It  was  not  necessary,  however,  that  the  plaintiff  should  aver 
that  the  defendant  knew  Rawlings  had  no  authority,  for  a  blank  endorse- 
ment does  not  transfer  the  property  in  a  bill.  In  Com.  Dig.  Action  on 
tlie  Case,  Trover,  B.,  it  is  laid  down,  ''  If  a  bill  of  exchange,  payable 
to  A.  or  order,  be  endorsed  with  the  name  of  A.,  but  no  assignment 
written,  and  afterwards  found  by  B.,  trover  lies  against  him  by  A.,  for 
by  the  writing  of  his  name  the  property  of  the  bill  was  not  trans- 
ferred." 

Hoggins,  in  reply. — Upon  special  demurrer,  at  least,  the  replication  is 
informal.  The  plea  states  an  indorsement  in  blank,  which  prima  facie 
imports  a  consideration  to  the  indorser.  In  Fancourt  v.  Bull  there  was 
an  express  traverse  of  the  consideration,  which  traverse  the  plaintiff  ough* 
to  have  taken  here  if  he  meant  to  impeach  the  defendant's  title.  Undei 
this  replication  the  plaintiff  would  be  relieved  from  proving  that  Rawlings 
had  no  authority. 

TiNDAL,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
on  the  demurrer  to  this  replication.     It  is  doubtful  whether  the  plea  is 
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good  in  substance,  as  it  shows  no  authority  in  Rawlings  to  pledge  the 
bill.  On  that,  however,  it  is  unnecessary  to  give  any  opinion,  for  the 
replication  ha;j  taken  issue  upon  a  point  material  to  the  defence.  The 
substance  of  the  fourth  plea  is,  that  the  plaintiff  indorsed  the  bill  in  blank, 
aiJ  that  RawUngs  became,  by  virtue  of  such  indorsement,  the  holder ; — 
it  is  not  said  the  lawful  holder ; — if  Rawlings  was  the  lawful  holder,  he 
had  a  right  to  pledge  the  bill:  that  is  one  answer  to  the  plaintiff's 
demand :  another  is,  whether  Rawlings  had  a  good  title  or  not,  that  the 
defendant  believed  that  he  had  lawful  authority  to  transfer  the  bill:  but 
by  that  averment  the  plea  becomes  double,  as  it  is  uncertain  whether  the 
defendant  relies  on  Rawling's  title,  or,  having  no  knowledge  of  Rawling's 
want  of  title,  relies  on  the  simple  transfer.  We  are  bound,  however,  to 
(!onstrue  the  plea — if  it  will  admit  of  such  construction — as  free  fron*. 
duplicity,  and  may  take  it  that  the  defendant  relies  on  his  having  taken 
the  bill  without  any  knowledge  that  Rawlings  had  no  authority  to  trans- 
fer it.  Upon  that,  the  only  point  between  the  parties  would  be,  whether 
the  defendant  took  the  bill  bona  fide,  without  knowledge  of  Rawling's 
defect  of  title.  Therefore,  construing  the  plea  most  beneficially  for  the 
defendant,  we  hold  that  the  replication  has  raised  the  proper  issue ;  and 
tliat  the  demurrer  to  it  must  be  overruled. 

BosANQUET,  J. — This  is  a  plea  in  confession  and  avoidance.  It  does 
not  profess  to  deny  the  plaintiff's  title,  or  the  conversion,  but  alleges 
matter  in  excuse  for  such  conversion.  It  says,  whatever  Rawling's  title 
might  be,  when  the  bill  came  to  the  defendant  he  believed  there  was  no 
defect  in  Rawling's  title.  The  want  of  knowledge  of  any  such  defect  is 
the  very  point  of  the  excuse,  and  is  properly  traversed  by  the  replication. 

CoLTMAff,  J. — I  am  of  the  same  opinion.  The  fourth  plea  states,  not 
that  the  bill  was  indorsed  to  Rawlings,  or  even  that  he  was  the  lawful 
holder ;  but  it  contains  what  was  intended  to  be  a  defence ;  namely,  that 
Rawlings  passed  the  bill  to  the  defendant,  who  believed  he  had  a  right 
to  do  so.  To  establish  such  a  defence  under  such  circumstances,  there 
should  be  a  good  consideration  for  the  transfer,  and  an  ignorance  on  the 
part  of  the  defendant  of  the  defect  in  Rawling's  title.  An  issue  has  been 
raised  on  the  defendant's  knowledge  of  the  defect  in  Rawling's  title,  and 
we  are  not  to  distort  that  into  a  double  plea,  which  is  in  effect  a  single 
one. 

Erskine,  J. — The  plea  can  only  rest  on  the  defendant's  ignorance  of 
the  defect  of  Rawling's  title,  and  the  defendant  raises  the  point  in  effect 
by  averring  that  he  believed  Rawlings  had  title.  The  replication,  there- 
fore, has  properly  raised  the  issue  on  the  only  thing  material,  that  the 
defendant  was  ignorant  Rawlings  had  no  title  to  the  bill. 

Judgment  for  the  plaintiff. 


MANIFOLD  and  Another,  v.  MORRIS,  Assignee  of  HENRY  RIG- 
MAIDEN,  a  Bankrupt.— p.  420. 

Premites  in  which  the  business  of  a  wine  and  spirit  merchant  was  earned  on  were  assid^ned, 
together  with  the  license,  to  plaintiff  by  way  of  mortage;  the  occupier  forfeited  the  license, 
and  plaintiff's  mortgage  was  paid  off;  afterwards  the  assignee  of  the  mortgagor  procured  ■ 
new  license,  which  he  sold  to  a  new  occupier  of  the  premises  :  Held,  that  pJaintifT  could  not 
sue  hiro  for  the  amount  obtained  on  the  sale  of  such  license. 
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Assumpsit  for  wine  licenses  sold  and  delivered ;  for  money  had  and 
received  by  the  defendant  to  the  plaintiff's  use ;  and  on  an  account  stated. 

It  was  proved  at  the  trial  that,  on  the  24th  of  February,  1835,  Henry 
Rigmaiden,  a  wine  and  spirit  merchant,  mortgaged  the  premises,  with 
the  appurtenances,  in  which  he  carried  on  his  business,  and  all  licenses 
for  vending  wine  or  spirits  in  or  on  the  premises,  to  the  plaintiffs,  for 
3900/.,  with  a  power  of  sale  on  default  of  payment. 

On  the  26th  of  the  same  month  he  made  a  second  mortgage  of  the 
same  premises  to  John  Holder  for  1350/.,  with  a  like  power  of  sale. 

On  the  27th  of  the  same  month,  he  made  a  third  mortgage  of  the  same 
premises,  and  an  assignment  of  the  surplus  moneys  to  arise  on  sale  of  the 
premises  by  either  of  the  former  mortgagees,  to  his  brother  James  Rig-  - 
maiden,  for  1330/. 

On  the  26th  of  February,  1836,  he  became  a  bankrupt,  and  the  defen- 
dant was  appointed  his  assignee. 

On  the  7th  of  April  following,  the  premises  were  sold  bv  the  plaintiffs, 
in  discharge  of  their  mortgage,  to  Edward  Rigmaiden  for  5520/. ;  but 
by  the  conditions  of  sale  the  licenses  were  expressly  excluded,  and 
reserved  to  be  taken  at  a  valuation  by  the  purchaser  of  the  premises. 

At  this  time,  however,  the  licenses  had  been  suspended  by  the  magis- 
trates for  some  irregularities  on  the  part  of  Henry  Rigmaiden. 

Out  of  the  5520/.,  the  two  first  mortgages  were  paid  off,  and  a  balance 
of  207/.  was  paid  to  James  Rigmaiden,  the  third  mortgagee. 

On  the  17lh  of  May  1836,  the  defendant,  as  assignee  of  Henry  Rig- 
maiden, sold  to  Edward  Rigmaiden  the  good  will  of  the  business,  the 
licenses,  liquors,  and  trade  fixtures,  for  160/.,  and  the  former  licenses 
having  been  forfeited,  obtained  a  fresh  one  for  Edward  Rigmaiden,  upon 
payment  of  a  sum  of  money  to  the  excise.  The  plaintifi's  as  first  mort- 
gagees now  sought  to  recover  of  the  defendant  for  James  Rigmaiden,  by 
whom  they  were  indemnified,  the  sum  obtained  for  the  licenses. 

Upon  proof  of  these  facts,  Coleridge,  J.,  before  whom  the  cause  was 
tried,  directed  a  nonsuit,  being  of  opinion  that  the  licenses  could  not  be 
the  subject  of  a  sale ;  and  that,  at  all  events,  the  license  in  respect  of 
which  the  money  had  been  paid  was  not  one  of  those  conveyed  to  the 
olaintilf,  which  had  been  suspended,  but  a  new  one  made  out  to  Edward 
kigmaiden. 

Cressicell  having  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  on  the 
ground  that  the  license  attached  to  the  premises  for  the  time  being  was 
part  of  the  security  intended  by  the  parties  to  be  conveyed  to  the  first 
mortgagee,  and  that,  even  if  it  could  not  with  propriety  be  sold,  the 

Elaintiffs  w^ere  entitled  to  the  money  produced  by  it,  when  once  in  the 
ands  of  the  defendant, — 
/?.  Alexander  and  CromptoTiy  who  showed  cause,  contended  that,  at  all 
events,  the  plaintiffs  could  nave  no  interest  in  any  license  granted  to  one 
whose  occupation  commenced  after  their  mortgage  had  oeen  paid  ofil 
But  as  the  licensing  act,  9  Geo.  4,  c.  61,  requires  that  the  license  shall 
be  granted  to  each  occupier  in  succession,  it  mi^ht  fairly  be  argued, 
that  a  mortgagee  who  does  not  occupy  can  take  no  interest  by  a  transfer 
of  the  license ;  Ex  parte  Reid,  1  Deacon  &  Chitt.  250.  The  Court  here 
called  on 

fV.  K  fVatsm  to  support  the  rule.— The  license  attached  to  the  pre- 
mises, in  whose  name  soever  it  might  be  made  out,  was  part  of  the 
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security  transferred  to  the  plaintiffs,  and  the  defendants  hiving  sold  it, 
tlieplamtiffs  are,  in  law,  entitled  to  the  proceeds. 

TixDAL,  C.  J. — The  sum  which  the  plaintiffs  seek  to  recover,  cannot 
be  considered  as  monev  had  and  received  by  the  defendant  to  their  use, 
or  to  the  use  of  James  )ligmaiden.  The  short  stale  of  the  facts  is  this ; 
in  1835  the  plaintiffs  become  the  mortgagees  of  a  house,  with  a  wine 
and  spirit  license  attached  to  it.  In  18o6  the  license  is  forfeited.  The 
plaintiffs  sell  the  premises  under  a  power  contained  in  their  mortgage 
deed,  and  take  no  steps  to  procure  a  new  license :  afterwards,  a  new 
license  is  obtained  by  the  defendant,  the  asssignee  of  the  mortgagor, 
which  he  sells  to  a  subsequent  occupier  of  the  premises.  On  two 
grounds,  therefore,  I  think  the  plaintiffs'  claim  fails :  first,  the  license  in 
question  is  not  the  license  conveyed  to  the  plaintiffs ;  secondly,  their 
interest  in  the  property  ceased  when  the  premises  were  sold  by  them  in 
discharge  of  their  mortgage,  and  conveyed  to  a  third  person. 

BosANQUET,  J. — This  action  for  money  had  and  received,  is  founded 
on  the  supposition  that  the  defendant  has  sold  the  property  of  the  plain- 
tiffs, and  received  the  price  of  it.  But  it  does  not  appear  to  me,  that  ihp 
sale  by  the  defendant  to  £dward  Rigmaiden,  and  his  obtaining  the  grant 
uf  a  fresh  license  to  the  latter  upoti  payment  of  money  to  the  excise,  can 
be  considered  as  a  sale  of  the  plaintifls'  property.  1  he  license  claimed 
by  the  plaintiffs  had  been  forfeited,  or  at  least  suspended  for  Henry  Rig- 
maiden's  misconduct.  The  tenant  under  that  license  had  ceased  to 
occupy  the  public  house,  and  no  application  to  the  magistrates  for  the 
renewal  of  the  license  had  been  made  by  the  plaintiffs,  nor,  if  any  such 
application  had  been  made,  had  they  a  right  to  insist  upon  the  license 
being  granted.     I  am  therefore  of  opinion,  that  the  nonsuit  was  right. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


MULLINS  V.  SCOTT.— p.  423. 

Tmpasii.  Ploan,  not  guilty  and  son  aKsaolt  demesne ;  defendant  hayiog^  a  verdiet  on  the  latter 
plea,  and  pUiotiff  on  the  former,  defendant  m  not  entitled  to  the  costs  of  the  issue  oo  th« 
former. 

In  trespass  for  an  assault,  the  defendant  having  obtained  a  verdict  upon 
a  plea  of  son  assault  demesne,  and  the  plaintiff,  on  the  plea  of  not  guilty, 

C:  Janes  moved  to  enter  a  verdict  for  the  defendant  on  that  plea  also, 
on  the  ground  that  after  having  obtained  the  verdict  on  a  plea  which 
went  to  the  merits  of  the  entire  action,  he  ought  not  to  pay  the  costs  of 
the  first  issue  which  was,  in  effect,  involved  in  the  second. 

Sed  per  Curiam. — If  the  defendant  chooses  to  plead  that  he  did  not 
commit  an  assault  which  he  knows  he  did  commit,  and  which  he  pro- 
ceeds to  justify,  there  is  no  reason  why  he  should  not  pay  the  costs  of 
the  issue  which  he  has  unnecessarily  compelled  the  plaintiff  to  prove : 
but  the  verdict  on  the  justification  will  give  him  the  general  costs  in  thn 
cause. 

Rule  refused. 
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KENDALL  ».  HAYWARD.— p.  424. 

Tbe  jury  haying  given  a  yerdict  for  only  20«.  in  a  case  of  slander,  the  Court  refused  to  grant  t 
new  trial  at  the  instance  of  the  plaintiff. 

Casr»  for  slandering  the  plaintiff  by  saying  that  he  was  a  thief,  and 
nad  stolen  two  pair  ot  sheets. 

It  was  provea  at  the  trial,  that  the  slander  had  been  repeated  in  a  way 
which  indicated  malice  on  the  past  of  the  defendant,  who  refused  ti» 
make  any  apology. 

The  jury,  however,  having  found  a  verdict  for  only  20*.  damages, 

Clarksony  on  behalf  of  the  plaintiff,  moved  for  a  new  trial,  as  this  wa* 
a  case  in  which  the  judge  had  no  power  to  certify,  and  the  plaintiff 
though  much  aggrieved,  would,  as  the  verdict  was  under  40.?.,  obtain  no 
costs. 

Tin  DAL,  C.  J. — I  think  a  more  complete  measure  of  justice  would  have 
been  attained  if  the  jury  had  given  higher  damages,  but  the  Court  nevei 
grants  a  new  trial  because  the  damages  are  low,  unless  there  has  been 
some  mistake  in  a  point  of  law  on  the  part  of  the  judge  who  presided, 
or  in  the  calculation  of  figures  by  the  jury. 

The  rest  of  the  Court  concurred,  and  Clarkson 

Took  nothing. 


SAUNDERSON  and  Others  v.  PIPER  and  Others.— p.  425. 

A  bill  of  exchange  was  ezpretwed  in  figures  to  be  drawn  for  245/.,  in  words,  for  two  hundred 
pounds,  value  rcreiv(>d,  with  a  stamp  applicable  to  the  higher  amount:  Held,  that  evidence 
to  show  that  tlie  words  **  and  forty  Jite*^  had  been  omitted  by  mistake  was  not  admissible. 

The  plaintiffs,  as  indorsees,  declared  against  the  defendants  as  accep- 
tors of  a  bill  of  exchange  for  245/.  for  value  received,  bearing  date  the 
30th  of  August  1836,  and  payable  six  months  after  date.  Second  count 
on  an  account  stated.  Plea  to  the  first  count,  that  the  defendants  did 
not  accept ;  to  the  second,  that  they  did  not  promise  as  in  that  count 
alleged. 

At  the  trial,  the  plaintiffs  produced,  in  support  of  their  declaration,  a 
bill  of  exchange,  of  which  the  following  is  a  copy  : — 

"  245/.  London,  August  30,  1836. 

Six  months  after  date,  pay  to  our  order  two  hundred  pounds  for  value 
received. 
To  Messrs.  H.  H.  Piper  and  Co.  Per  procuration  of  Thos. 

42,  East  Change.  M altby.  Son,  and  Co. 

Hewry  Maltby. 
Indorsed  Thomas  Maltby,  Son,  and  Co." 

Written  across  the  face  "  Accepted,  payable  at  Hankey's,  Hexry  H. 
PlPFR  &  Co." 

The  jury  found  a  verdict  for  the  plaintiffs  for  245/.  and  interest,  subject 
to  the  opinion  of  the  Court  upon  the  following  case : — 

The  plaintiffs  are  extensive  bill  brokers  in  London.  It  was  proved 
upon  the  trial,  that  the  bill  was  drawn  by  Maltby  and  Co.  upon,  and 
accepted  by  the  defendants  in  payment  of  the  sum  of  245/.,  being  the 
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contract  price  of  ten  tons  of  lead  sold  by  M altby  and  Co.  to  the  defen- 
dants. The  bill  was  drawn  in  figures  for  245/.;  but  the  words  "  and 
forty-five"  were  omitted  in  the  body  of  the  bill  by  mistake.  The  bill, 
when  drawn,  was  upon  a  Gs,  stamp ;  and  the  defendants,  when  they 
accepted  it,  intended  to  accept  a  bill  for  '245/. 

It  was  further  proved,  that  the  bill  was  left  with  the  defendants  for 
two  or  three  weeks  for  their  acceptance;  and  application  was  made  to 
them  three  several  times  for  the  bill  as  a  bill  for  24.5/. ;  the  usual  mode 
of  applying  for  bills  for  acceptance  being  by  the  amount  as  expressed  in 
the  figures  on  the  bill ;  and  it  was  referred  ^to  on  those  occasions  by  the 
drawers  and  the  defendants  as  a  bill  for  245/. 

It  was  also  proved,  that  the  usual  course  of  business  among  extensive 
bill  brokers  in  the  city  of  London,  is,  to  examine  the  bills  discounted  by 
them,  by  the  figures  and  the  stamp,  not  by  reading  the  body  of  the  bill, 
as  it  would  be  almost  impossible,  from  the  number  of  bills  discounted 
daily,  to  take  them  by  any  thing  but  the  figures  and  stamps. 

On  the  14th  of  January  1837,  the  plaintiflTs  discounted  the  bill  for 
Maltby  and  Co.,  and  the  plaintiffs  paid  them  245/.,  less  the  discount  for 
the  same.     Before  the  bill  arrived  at  maturity,  Maltby  and  Co.  failed. 

The  defeildants  upon  the  trial  objected  to  the  admissibility  of  tue  evi- 
dence of  the  facts  relating  to  the  transaction  in  respect  of  which  the  bill 
was  drawn,  of  the  intention  of  the  parties,  of  the  circumstances  relating 
to  the  applications  for  the  acceptance,  and  of  the  defendant's  conduct  in 
regard  to  them :  but  the  evidence  was  received,  subject  to  the  opinion 
of  the  Court  upon  the  admissibility  of  the  whole  or  any  part  of  the  same. 

The  question  for  the  opinion  of  the  Court  was,  whether,  upon  such 
of  the  evidence  given  at  the  trial  as  might  be  deemed  to  be  admissible, 
the  plaintiffs  were  entitled  to  recover  in  this  action,  either  the  sum  of 
245/.,  and  interest,  or  the  sum  of  200/.,  and  interest.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover  either 
of  those  sums,  a  verdict  was  to  be  entered  accordingly.  If  the  Court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  recover  any 
sum  from  the  defendants,  a  nonsuit  was  to  be  entered. 

fi^ilde,  Serjt.,  for  the  plaintiffs. — The  amount  of  the  stamp,  the  value 
of  the  goods  for  which  the  bill  was  accepted,  and  the  conduct  of  the 
acceptors  show  clearly  that  it  was  their  intention  to  accept  a  bill  for 
245/.,  and  the  bill  being  drawn  for  value  received,  the  plaintiffs  only 
explain,  and  do  not  contradict  or  vary  the  instrument,  by  showing  what 
the  amount  of  that  value  was.     It  has  always  been  the  practice  so  to 
explain  mercantile  instruments.     Thus  in  Rex  v.  Elliott^  2  East,  PI.  Cr. 
951,  where  the  prisoner  was  indicted  for  forging  a  60/.  promissory  note, 
the  body  of  the  note  omitted  the  word  pounds ;  but,  the  margin  con- 
taining the  figures  50/.,  it  was  held  that  the  prisoner  was  properly  con- 
victed.    Marius  lays  it  down,  p.  32,  3d  edit.,  "  If  it  so  fall  out,  that 
through  unadvisedness,  or  error  of  the  pen,  the  figures  of  the  sum,  anil 
the  words  at  length  of  the  sum  that  is  to  be  paid  upon  any  bill  of  ex- 
change do  not  agree  together,  either  that  the  figures  do  mention  more 
and  the  words  less,  or  that  the  figures  do  specify  less,  and  the  words  at 
length  more,  in  either,  or  in  any  such  like  case,  you  ought  to  observe 
and  follow  the  order  of  the  words  mentioned  at  length,  and  not  in  figures, 
until  further  order  be  had  concerning  the  aamej  because  a  man  is  more 
apt  to  commit  an  error  with  his  pen  in  writing  a  figure,  than  he  is  ia 
writing  a  word :  and  also  because  the  figures  at  the  top  of  the  bill  do 
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only,  as  it  were,  serve  as  the  contents  of  the  bill,  and  a  breviat  thereof, 
but  the  words  at  length  are  in  the  body  of  the  bill  of  exchange,  and  are 
the  chief  and  principal  substance  thereof,  whereunto  special  regard  ought 
to  be  had.**  He  is  followed  by  Beawes,  Lex  Merc.  441,  pi.  193,  nearly 
in  the  same  words,  and  Forbes,  in  his  work  on  Bills  of  Exchange,  ex- 
tracts the  passage,  omitting  the  qualification.  The  qualification,  how- 
ever, implies  that  the  drawee  may  wait  for  and  receive  information  as 
to  what  was  the  real  intention  of  the  parties ;  and  the  whole  passage 
applies  rather  to  bills  drawn  on  a  general  account  of  the  details  of  which 
the  drawee  may  be  ignorant,  than  to  bills  drawn  to  obtain  payment  on  a 
specific  contract.  Then,  every  contract  must  be  liken  fortius  contra 
proferentem ;  and  there  exists  here  in  the  amount  of  the  stamp  an  indi- 
cation of  intention  which  could  not  be  found  in  the  time  of  Marius. 
The  rule  which  precludes  the  receipt  of  evidence  to  explain  a  patent 
ambiguity,  does  not  apply  to  mercantile  contracts,  which  are  often  framed 
in  characters  partaking  of  the  nature  of  hieroglyphics,  or  expressed  in 
language  which  conveys  no  meaning  to  an  ordinary  reader,  and,  there- 
fore, from  the  necessity  of  the  case,  must  be  explained  by  parol  evi-. 
dence.  Thus,  in  Smith  v.  Wilson,  3  B.  &  Adol.  728,  (23  E.  C.  L.  R.,) 
evidence  was  admitted  to  show  that  by  the  expression  1000  rabbits,  the 
parties  meant  1200.  In  Bold  v.  Eayner,  1  Mees.  &  Welsh.  343,  a  vari- 
ance between  the  bought  and  sold  note  was  explained  by  the  usage  of 
trade.  See  also  Bottomley  v.  Forbes^  5  New  Gases,  121,  (36  E.  C.  L. 
R.)  And  where  a  question  arises  as  to  the  general  intention  of  the  par- 
ties, concerning  which  the  instrument  is  not  decisive,  it  has  been  held 
that  proof  of  independent  facts,  collateral  to  the  instrument,  may  be 
properly  admitted ;  Rex  v.  Laindon,  8  T.  R.  379.  •  Here,  as  the  bill 
purports  to  be  for  value  received,  the  plaintiff  may  show,  as  a  collateral 
fact,  what  that  value  was,  and  then  the  intention  of  the  acceptors  may 
be  collected  from  the  figures  they  have  used.  As  in  Fonnereau  v.  Poyntz^ 
1  Bro.  Ch.  C.  472,  where  a  certain  amount  of  stock  was  bequeathed, 
evidence  was  admitted  to  show  that  the  testator  meant  the  amount  of 
money  which  could  be  raised  by  the  stock,  and  not  the  amount  of  the 
stock  itself.  In  Beaumont  v.  Fell,  2  P.  Wms.  141,  in  explanation  of  a 
bequest  to  Catherine  Earnley,  evidence  was  admitted  that  the  testator 
meant  Gertrude  Yardley.  In  Gibson  v.  Minett,  1  H.  Bl.  609,  where  a 
bill  was  made  payable  to  a  fictitious  payee  or  order,  and  the  defendants 
sought  to  avail  themselves  of  their  own  fraud,  evidence  was  admitted 
which  enabled  the  endorsee  to  recover  as  on  a  bill  payable  to  bearer.  In 
like  manner  the  nature  of  an  alteration  in  an  instrument  may  be  ex- 
plained by  extraneous  evidence.  Thus,  in  Knight  v.  Clements,  3  Nev. 
&  Perr.  375,  where  a  bill  of  exchange,  the  appearance  of  which  left  it 
uncertain  whether  it  had  been  altered  before  or  after  issue,  was  sub- 
mitted to  a  jury,  with  a  direction  that  if,  from  its  appearance,  they  be- 
lieved the  alteration  to  have  been  made  before  the  bill  was  completed, 
and  while  the  ink  was  wet,  they  should  find  for  the  plaintiff, — the 
Court  set  aside  the  verdict,  on  the  ground  that  the  plaintiff  should 
have  shown,  by  extraneous  evidence,  that  the  alteration  was  properly 
made. 

If  the  defendants  had  been  sued  for  246/.,  the  contract  price  of  the 
lead  they  purchased,  it  would  have  been  a  sufficient  defence  to  show  that 
they  gave  this  bill  in  payment. 

Peacock  for  the  defendants. — There  is  a  patent  ambiguity  on  the  faoe 
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of  this  bill  of  exchange,  and  statements  could  not  be  made  to  explain 
that  ambiguity,  without  violating  one  of  the  clearest  rules  of  evidence. 

In  Rex  V.  JSlliotj  there  was  no  discrepancy  between  the  body  of  the 
note  and  the  margin,  but  a  mere  omission  in  the  body  of  the  note  which 
the  margin  sufficiently  supplied;  as  the  venue  in  the  margin  of  a  declara- 
tion may  supply  the  place  of,  but  not  contradict,  a  venue  in  the  declara- 
tion itself.  The  stamp  cannot  be  called  in  aid  without  resorting  to  the 
parol  evidence;  and,  in  the  ordinary  question,  whether  an  agreement 
between  landlord  and  occupier  be  a  lease,  or  merely  an  agreement  for  a 
lease,  the  decision  of  the  Court  is  never  governed  by  the  stamp,  for  a^ 
lease  stamp  is  often  affixed  on  that  which  turns  out  to  be  a  mere  agree- 
ment. The  passages  in  Marius  and  Beawes  are  altogether  in  favour  of 
the  defendants ;  and  though  it  may  be  prudent  for  the  drawee  to  wait 
for  further  advice,  it  by  no  means  follows  that  evidence  of  such  advice 
would  be  admissible  in  a  court  of  law  to  explain  a  patent  ambiguity. 
But  at  the  time  when  those  authors  wrote,  bills  might  be  accepted  by 
parol,  and  the  acceptance  therefore  might  be  open  to  parol  explanation. 
Since  1  &  2  G.  4,  c.  78,  acceptances  can  only  be  in  writing.  In  all  the 
cases  where  mercantile  usage  has  been  admitted  to  explain  a  contract, 
the  ambiguity  has  been  latent,  as  it  was  in  Fonnereau  v.  Poyntz  and 
Beaumont  v.  Fell,  Whether  or  not  this  bill  would  furnish  a  defence  to 
an  action  for  2457.  on  the  contract  for  the  sale  of  lead,  is  only  the  same 
question  as  the  present  put  in  other  words :  the  short  answer  is,  that  the 
ambiguity  being  patent,  is  not  by  the  rules  of  our  law  open  to  explana- 
tion :  the  meaning  of  the  parties  being  uncertain,  the  instrument  is  void, 
and  the  plaintiff  can  recover  nothing. 

Wildcj  in  reply. — The  question  is,  what  was  the  intention  of  the 
parties ;  and  when  that  intention  is  shown,  as  it  may  be  shown  by  the 
collateral  fact  of  the  contract  for  lead,  there  is  no  ambiguity  in  the  in- 
strument especially  when  mercantile  usage  shows  that  the  acceptor 
always  accepts  the  figure  in  the  superscription.  The  rule  ot  fortiui 
contrd  proferentem  would  have  no  applicability  at  all,  if  it  were  not 
applicaole  to  a  case  like  the  present. 

TiNDAL,  C.  J. — ^The  only  question  in  this  case  is,  whether  the  evidence 
adduced  on  the  trial  of  the  cause  was  admissible  or  not :  and,  under 
the  circumstances,  I  am  of  opinion  that  it  was  not  admissible.  This 
is  a  case  of  ambiguitas  patens,  and,  according  to  the  rules  of  law, 
evidence  to  explain  such  an  ambiguity  is  not  admissible.  Where 
there  is  doubt  on  the  face  of  the  instrument  the  law  admits  no  extrinsic 
evidence  to  explain  it.  Now,  on  the  body  of  the  bill  in  question,  it 
appears  to  have  been  drawn  for  two  hundred  pounds ;  but  in  the  mar- 
gin, the  figures  express  the  sum  of  245/.  If  this  creates  any  ambi- 
guity, it  is  one  which  arises  on  the  free  of  the  instrument.  In  most 
of  the  cases  cited  for  the  plaintiff  the  ambiguity  arose  from  matters 
not  appearing  on  the  instrument.  In  Gibson  v.  Minett  parol  evidence 
introduced  the  difficulty,  not  the  language  of  the  instrument ;  and  parol 
evidence  was  admitted  to  remove  it 

So,  in  the  instance  of  commercial  instruments,  the  difficulty  rarely 
appears  upon  the  face  of  the  instrument ;  but  arises  from  the  custom  of 
the  country  or  the  usage  of  trade.  In  Rex  v.  Elliott  the  court  looked  at 
the  sum  in  the  margin  in  order  to  show  the  intention  of  the  party  in 
uttering  the  bill,  but  not  to  show  the  meaning  of  the  bill  itself.  The  evi- 
dence in  question  not  being  admissible,  we  cannot  shake  the  rule  of 
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commercial  writers,  that  where  a  difference  appears  between  the  figures 
and  the  words  of  the  bill,  it  is  safer  to  attend  to  the  words.  If  we  take 
the  authority  of  those  writers  where  we  have  none  of  our  own,  this  is  a 
good  bill  for  the  sum  expressed  in  the  body ;  and  therefore  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment  for  2001. 

BosAF?QUET,  J. — I  am  of  the  same  opinion.  The  question  is,  whether 
this  instrument  is  a  bill  for  245/.,  or  2«0/.,  or  whether  it  is  altogether 
void.  If  it  turns  out  to  be  a  bill  for  200/.,  it  is  a  case  for  amending  the 
declaration,  and  the  verdict  should  be  entered  accordingly.  It  is^true 
that  there  was  abundant  evidence  to  show  that  this  was  intended  as  a 
bill  for  245/.,  if  that  evidence  was  admissible ;  but  the  evidence  was  not 
admissible,  because  this  is  a  case  of  patent  ambiguity,  and  our  rules  of 
evidence  exclude  explanation  where  the  ambiguity  is  patent.  It  is  true, 
some  foreign  writers  have  said  that  in  such  a  case  the  drawee  should 
wait  for  instructions :  and  it  would,  no  doubt,  be  prudent  he  should  do 
so;  that,  however,  cannot  alter  our  rules  of  evidence.  But  the  same 
writers  also  lay  it  down  that  in  the  absence  of  instructions  the  words  at 
length,  and  not  the  figures,  are  to  determine  the  sum  to  be  paid :  and  we 
think  that  is  the  rule  that  should  be  followed. 

The  argument  that  pressed  me  most,  is  the  rule  of  fortius  contra  pro- 
ferentem :  that  an  instrument  must  be  taken  most  strongly  against  the 
party  making  it.  But  there  is  no  case  in  which  that  principle  has  been 
applied  to  an  instrument,  the  body  of  which  expresses  a  clear  amount, 
and  the  ambiguitv  arises  from  a  different  amount  expressed  in  the  mar- 
gin. Under  such  circumstances  the  rule  of  law  as  to  evidence  must 
prevail. 

CJoLTMAir,  J. — This  is  a  case  of  some  difficulty ;  and  though  evidence 
cannot  be  admitted  to  explain  a  patent  ambiguity,  I  cannot  help  thinking 
that  where  a  party  signs  an  instrument  with  two  hundred  pounds  in 
words,  and  245/.  in  figures,  it  should  be  taken  most  strongly  against 
the  party  signing  it;  as  in  Edis  v.  Buiyy  6  B.  &  C.  4»'^3,  (13  Eng.  Com. 
Law  Rep.  227,)  where  an  instrument  was  made  in  terms  so  ambiguous 
as  to  make  it  doubtful,  whether  it  were  a  bill  of  exchange  or  a  promis- 
sory note,  it  was  held,  that  the  holder  might  at  his  election  as  against 
the' maker  of  the  instrument),  treat  it  as  either  :  and  Lord  Tentkrden 
says,  "  Where  a  party  issues  an  instrument  of  an  ambiguous  nature  the 
law  ought  to  allow  the  holder,  at  his  option,  to  treat  it  either  as  a  promis- 
sory note  or  bill  of  exchange." 

This  seems  to  me  to  fall  within  the  principle  of  that  case.  The  over- 
sight of  the  acceptor  has  tended  to  mislead  the  holder  :  if  it  was  done 
with  a  fraudulent  intention,  there  can  be  no  doubt  that  the  plaintiff  would 
be  entitled  to  the  whole:  there  is  no  fraud  here;  but,  upon  the  whole,  I 
think  this  should  be  taken  to  be  a  bill  for  245/. 

Erskiwe,  J.— I  think  this  is  a  bill  for  200/.,  and  not  for  245/.  The 
rule  of  law  is,  that  where  an  ambiguity  appears  on  the  face  of  an  instru- 
ment, you  cannot  adduce  evidence  to  explain  it ;  as,  where  there  is  a 
devise  to  one  of  the  sons  of  J.  S.,  evidence  cannot  be  received  to  explain 
which :  but  if  a  testator  leaves  property  to  the  eldest  son  of  J.  S.  and  two 
persons, — as  in  the  case  of  a  second  marriage, — meet  that  designation, 
vou  may  admit  evidence  to  explain  which  of  the  two  was  intended. 
here  the  ambiguity  is  entirely  on  the  face  of  the  instrument.  It  is  doubt- 
ful wiiich  of  the  two  sums  mentioned  is  the  amount  intended  to  be  paid ; 
b(il  the  doubt  must  be  solved  by  the  ordinary  rules  of  consti:uction :  if 
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the  larger  sum  had  been  in  words,  I  should  have  agreed  with  my  brother 
CoLTMAW,  for,  according  to  the  authorities,  figures  are  not  of  the  same 
authority  as  words  in  the  body  of  a  bill,  except  in  cases  where  the  mar- 

5;in  does  not  contradict,  but  is  only  an  index  to  the  body,  as  in  Hex  v. 
illiott.    I  am  of  opinion  that  the  words  in  the  body  must  be  taken  as 
containing  the  amount  of  the  bill  to  be  paid. 

Judgment  for  200/. 


J.  STERT  and  Another,  Executrix  ana  Executor  of  J.  BURN, 
deceased,  v.  G.  PLATEL.— p.  434. 

Devise  to  A.  !I.  for  life;  remainder  to  R.  H.  for  life,  and  to  his  first  and  other  mns  in  (ail;  and 
for  default  uf  issue  to  A.  D.  11.  for  life;  remainder  to  his  first  and  other  sons  in  tail;  and  in 
default  of  such  issue  to  **  such  person  benrin^r  the  surname  of  H.  as  shall  be  the  male  reUtion 
nearest  in  blood  to  the  said  R.  H.,  and  his  heirs  forever.**  Held,  that  the  ultimate  remain- 
der \^stcd  in  interest  upon  (he  death  of  testatrix. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs  as  executrix 
and  executor  of  Jane  Burn,  deceased,  to  recover  from  the  defendant  the 
sum  of  1 20/.  alleged  to  have  become  due  from  him  to  her  in  her  lifetime, 
for  the  use  and  occupation  of  two  messuages  with  the  appurtenances  at 
Peterborough,  in  the  county  of  Northampton.  The  defendant  pleaded 
the  general  issue.  A  verdict  was  found  for  the  plaintiffs  witn  120/. 
damages,  subject  to  the  opinion  of  the  court  upon  the  following  case : — 

Eleanor  Hake,  being  seized  in  fee  of  the  messuages  for  the  use  and 
occupation  of  which  this  action  was  brought,  on  the  first  of  May,  1784, 
by  her  will,  duly  executed  for  passing  real  estates,  devised  the  messuages 
to  Abraham  Hake  for  life ;  with  remainder  to  trustees  to  preserve  con- 
tingent remainders  ;  with  remainder  to  Richard  Hake,  son  of  Abraham, 
for  life ;  with  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  first  and  other  sons  of  the  said  Richard,  successively 
in  tail  male ;  with  remainder  in  default  of  such  issue  to  Abraham  David 
Hake,  another  son  of  the  said  Abraham,  for  life;  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  with  remainder  to  the  first 
and  other  sons  of  Abraham  David,  successively  in  tail  male.  The  will 
then  proceeded  as  follows  :—"  And  in  default  of  such  issue,  I  give  and 
devise  the  same  premises  unto  such  person  bcarin;j  the  surname  of  Hake, 
as  shall  be  the  male  relation  nearest  in  blood  to  tne  said  Richard  Hake, 
and  to  his  heirs  forever." 

Eleanor  Hake  died  in  the  year  1784,  without  having  revoked  or 
altered  her  will;  and  Abraham  Hake  entered  into  the  possession  of  the 
premises:  he  died  so  possessed  of  them  in  the  year  1792,  leaving  the 
said  Richard  and  Abraham  David,  his  two  sons,  him  surviving:;  and  on 
his  death  the  premises  came  into  the  possession  of  the  said  Richard,  who 
died  in  the  vear  1813,  without  having  had  issue;  Abraham  David  then 
entered  into  possession  of  the  premises,  and  continued  so  in  possession  or 
in  the  receipt  of  the  rents  and  profits. thereof  until  his  death. 

Several  years  previous  to  the  death  of  the  said  Abraham  David,  the 
defendant  tiecame  his  tenant  of  the  premises,  and  continued  to  be  such 
tenant  up  to  and  at  the  time  of  his,  Abraham  David's,  death,  and  paid  him 
lent  for  the  same,  as  such  tenant.    Afler  the  death  of  Abraham  David» 
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the  defendant  continued  to  occupy  the  premises  up  to  and  at  the  time 
this  action  was  brought,  and  the  sum  of  1201,  was  then  due  from  him  for 
the  rent  thereof.  In  the  year  1826,.Abraham  David,  so  then  being  in 
possession  or  in  the  receipt  of  the  rents  and  profits  of  the  premises,  by 
his  will  duly  executed  for  passing  real  estates,  devised  the  same  to  the 
said  Jane  Bum  in  fee.  Abraham  David  died  on  the  28th  of  September, 
1833,  without  having  had  issue,  leaving  the  said  Jane  him  surviving ; 
and  the  defendant  having  refused  to  pay  the  rent  which  had  accrued  due 
from  him  for  the  occupation  of  the  premises  after  the  death  of  the  said 
Abraham  David,  to  Jane  Burn  in  her  hfetime,  or  to  the  plaintiffs  execu- 
trix and  executor,  or  to  either  of  them,  since  her  death,  this  action  was 
brought. 

The  question  for  the  opinion  of  the  court  was,  whether  the  premises 
passed  to  Jane  Burn  by  tne  will  of  Abraham  David :  if  the  court  should 
be  of  opinion  that  the  premises  did  so  pass,  then  the  verdict  was  to  stand ; 
but  if  otherwise,  then  a  nonsuit  was  to  be  entered. 

JV.  R.  Clarke  for  the  plaintiff. — The  question  is  at  what  period  the 
ultimate  remainder  in  fee  vested.  If  it  vested  before  the  death  of  Abra- 
ham David  Hake,  the  plaintiffs  are  entitled  to  recover ;  if  it  did  not  vest 
before  his  death,  the  plaintiffs'  title  fails.  It  vested  at  the  death  of  the 
testatrix  Eleanor,  for  a  remainder  is  never  construed  as  contingent  after 
the  earliest  period  at  which  it  can  vest.  Ives  v.  Legg,  in  note  lo  Doe  d. 
Comberbach  v.  Perryn^  2  T.  R.  488 ;  per  Bayley,  J.  in  Doe  v.  Maxey, 
12  East,  589;  per  Bayley,  J.  and  Dampier,  J.  in  Driver  v.  Franh,  3  M. 
&  S.  25;  Doe  v.  PraU,  5  B.  &  Adol.  731,  (?7  Eng.  Com.  Law  Rep. 
166 ;)  Chdmmdely  v.  ClinUm,  2  Jac.  &  Walk.  1,  2  B.  &  Aid.  625.  It 
does  not  appear  that  the  testatrix  had  any  particular  class  of  persons  in 
view ;  and  the  expression  "  such  person  as  shall  be  the  nearest  in  blood," 
unaided  by  any  specification  of  time,  does  not  imply  a  more  distant  future 
than  the  death  of  the  testatrix ;  Doe  v.  Laiison,  3  East,  278 ;  Doe  v. 
Maxey,  Spinks  v.  Leivis,  3  Bro.  Ch.  C.  365 ;  Hollmcay  v.  Hollouay,  5 
Ves.  399 ;  Pearce  v.  Vincent,  2  New  Cases,  328,  (29  Eng.  Com.  Law 
Rep.  350.) 

Lee,  for  the  defendant. — The  rule  as  to  vesting  of  remainders,  mnst 
be  taken  subject  to  the  intention  of  the  testator.  Per  Bayley,  J.  and 
Sir  T.  Pr.uMER,  in  Cholmondely  v.  Clinton.  And  here  there  is  a  circum- 
stance which  shows  it  to  have  been  the  intention  of  the  testatrix,  that  the 
remainder  should  not  vest  till  the  death  of  Abraham  David  Hake  without 
issue :  for  she  has  given  him  and  his  brother  and  father  estates  in  suc- 
cession :  and  if  she  had  intended  that  either  of  them  should  take  also  the 
ultimate  remainder,  she  would  so  have  expressed  herself,  instead  of 
leaving  it  to  the  male  relation  nearest  in  blood.  The  gift  is  also  to  the 
|>erson  who  shall  be  nearest  in  blood ;  by  that  expression  she  meant  some 
[person  not  then  in  her  view ;  while  Abraham  David,  his  brother  and 
lather,  were  clearly  before  her.  Phillips  v.  Deakin,  1  M.  &  S.  744, 
shows  that  the  rule*  is  not  inflexible,  but  must  be  controlled  bv  the  inten- 
tion of  the  testator :  and  in  Pyott  v.  Pyott,  1  Ves.  336,  where  Lord  Hard- 
wicKB  recognised  Bon  v.  Smith,  Cro.  El.  532,  but  disputed  its  authority ; 
Marsh  v.  Marsh,  1  Bro.  Ch.  C.  293 ;  Jones  v.  Cdbeck,  8  Ves.  Jr.  38 ; 
Xiller  V.  Eaton,  Coop.  Ch.  C.  272 ;  Bird  v.  Wood,  2  Sim.  «&  Stu.  400  ; 
Briden  v.  Hewlett,  2  Mylne  &  K.  90 ;  and  BuHer  v.  BushueU,  3  Mylne 
&  K.  232,  general  ultimate  dispositions  of  property  have,  where  the  * 
intention  of  the  testator  appeared  to  require  it,  been  held  to  vest,  not  at 
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the  death  of  the  testator,  but  after  the  oetermination  of  some  intermediafe 
estate  devised  by  him. 

In  Doe  V.  Maxey,  it  was  questionable  whether  there  was  any  gift :  some 
of  the  judges  thought  the  old  reversion  vested  in  the  heir.  In  Driver  v. 
Franky  Lord  Ellen  borough  thought  the  intention  of  the  testator,  if  a 
lawful  one,  must  prevail.  Doe  v.  Lawson  was  the  case  of  a  gift  to  the 
next  of  kin  in  such  proportions  as  they  would  be  entitled  to  according  to 
the  statute  of  distributions,  the  provisions  of  which  refer  to  the  time  of 
the  testator's  death.  The  same  observation  applies  to  Spinks  v.  Leiris. 
Hdlmcay  v.  Hdloway  was  a  case  of  gift  of  personal  estate  to  heirs,  which 
Tin  DAL,  C.  J.  thought  the  same  as  a  gift  to  next  of  kin:  and  in  Pearcc 
V.  Vincent,  there  was  a  precise  reference  to  the  time  of  the  testator's 
death.  On  the  other  hand,  in  Leigh  v.  Leigh,  16  Ves.  102,  LAWRKNCh*, 
J.  said,  that  even  the  absurdities  of  testators  had  been  looked  to,  to  ascer- 
tain their  meaning. 

M  R,  Clarke. — It  is  not  contended  on  behalf  of  the  plaintiffs  that  the 
rule  is  inflexible ;  but  there  is  nothing  here  to  show  an  intention  that  the 
remainder  should  not  vest  at  the  death  of  the  testatrix;  and  in  Driver  v. 
Frank,  Dampier,  J.  says,  "If  a  testator  expresses  an  intention  precisely, 
in  clear  and  positive  terms,  and  there  is  no  legal  objection  to  it,  no  incuii-  ' 
venience  arising  from  a  literal  adherence  to  such  intention,  so  expressed, 
is  to  be  regarded.  The  case  is  very  different  where  the  intention  is  not 
fully  expressed,  but  is  to  be  collected  and  inferred  as  only  probable.  In 
that  case  the  probability,  from  which  the  intention  is  to  be  inferred,  may 
be  outweighed  by  the  improbability,  that  the  testator  could  intend  to 
make  a  distribution  of  his  property,  attended  with  such  inconveniences 
as  would  follow  from  carrying  into  execution  his  supposed  intention." 
The  previous  devise  indicates  nothing  decisive,  for  it  is  common  to  give 
the  same  person  a  particular  estate,  and  then  a  remainder.  O'keefe  v. 
Jones,  13  Ves.  413.  In  Doe  v.  Lawson,  Grose,  J.  said,  "Nothing  is 
more  common  than  that  an  estate  for  life  should  be  given  to  one  to  whom 
a  remainder  over  in  fee  is  afterwards  devised."  With  the  exception  of 
Bon  V.  Smith,  which  was  overruled  by  Lord  Hardwicke,  all  the  cases 
cited  for  the  defendant  are  cases  of  disposition  of  personal  property,  1<> 
which  the  rule  as  to  contingent  remainders  does  not  apply :  they  are  not 
cases  of  remainders,  but  executory  devises,  where  no  question  can  arise 
as  to  the  time  of  vesting ;  and  in  all  of  them  the  intention  was  clearly 
expressed. 

TivDAL,  C.  J. — The  question  is,  whether,  as  it  has  been  contended  on 
the  part  of  the  plaintiffs,  there  is  a  general  rule  that,  under  circumstances 
such  as  the  present,  the  ultimate  limitation  of  an  estate  shall  vest  at  the 
death  of  the  testator,  and  not  await  the  expiration  of  the  particular  estate: 
on  the  part  of  the  defendant,  it  is  insisted  that  this  rule  is  subject  to  be 
controlled  by  the  intention  of  the  testator;  but  coi/siduring  that  most  of 
the  cases  cited  for  the  defendant,  are  cases  touching  personal  property,  I 
think  the  general  principle  that  a  remainder  shaU  vest  at  the  earlie*^* 
period  must  prevail  in  this  case.  That  rule,  as  laid  down  in  Doe  v. 
Laicson,  and  Doe  v.  Maxey,  is  no  doubt  open  to  be  controlled  by  inten« 
tion  clearly  expressed  :  but  as  the  general  rule  affords  the  sounder  rule 
of  construction,  and  as  there  is  in  this  case  no  sufficient  indication  of 
intention  to  vary  it,  our  judgment  must  be  for  the  plaintiffs.  The  only 
words  here,  from  which  it  is  sought  to  show  a  contrary  intention,  are. 
a^cr  previous  limitations,  "  in  default  of  such  issue,  to  such  person  as 
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shall  be  the  nearest  in  blood."  But  those  words  occur  in  Doe  v.  Lawson  ; 
and  though  they  show  an  intention  that  the  estate  shall  not  vest  in  enjoy- 
ment till  such  default  of  issue,  it  may  vest  in  interest  before ;  for  in  iJoe 
V.  Maxeyy  Grose,  J.  says,  "  great  stress  has  been  laid  on  the  words  *  as 
shall  appear  and  can  be  proved,'  «&c.,  but  the  omission  of  the  word  ihen^ 
which  has  occurred  in  other  cases,  shows  that  the  trustees  were  not  to 
look  to  the  persons  who  should  be  the  testator's  next  of  kin  at  the  time 
when  the  contingency  happened,  but  according  to  the  plain  meaning  of 
the  words  used,  to  such  as  were  his  next  of  kin  at  the  time  of  his  death, 
who  alone  were  entitled  to  take  by  the  statute  of  distributions,  in  case 
of  his  intestacy."  Therefore  as  the  general  principle  is  that  a  remainder 
shall  be  construed  to  vest,  rather  than  remain  contingent,  it  is  beltei  to 
adhere  to  that  rule,  and  decide  in  this  case  for  the  plaintiffs. 

BosANQUKT,  J. — The  general  rule  is,  that  a  remainder  shall  vest  rather 
than  remain  contingent,  but  there  are  cases  which  say  that  a  clear 
expression  of  intention  may  prevail  against  the  rule.  Here,  the  disposi- 
tion, after  some  previous  Hmitations,  is,  "in  default  of  issue  1  give  the 
premises  to  such  person  as  shall  be  nearest  in  blood  ;"  and  the  defendant 
reiies  on  the  word  shall :  but  the  word  then  is  not  coupled  with  it,  and 
we  must  see  that  the  intention  is  clearly  expressed  before  we  decide  that 
the  general  rule  is  not  to  prevail.  When  a  man  makes  his  will,  he  looks 
to  the  period  of  his  death,  and  his  expressions  have  necessarily  a  future 
import :  he  does  not  know  who  then  will  be  his  nearest  in  blood.  Here, 
no  particular  time  is  pointed  out  at  which  the  remainder  is  to  vest,  and 
therefore  I  think  the  general  rule  ought  to  prevail. 

The  cases  relied  on  for  the  defendant  are  chiefly  cases  of  personal 
property ;  but  Voe  v.  Lanson  bears  closely  on  the  present.  There,  a 
testator  devised  to  his  natural  son,  and  in  case  of  his  marriage  with  cer- 
tain persons,  or  his  dying  without  issue,  then  to  his  nephew  for  life,  and 
after  his  decease,  then  for  and  amongst  such  person  and  persons,  his  and 
their  heirs,  &c.,  as  should  appear  and  could  be  proved  to  be  his  next  of 
kin,  in  such  proportions  as  they  would  by  virtue  of  the  statute  of  distri- 
butions have  been  entitled  to  of  his  personal  estate  if  he  had  died  intestate ; 
and  it  was  held  that  the  distribution  must  be  made  amongst  the  testator's 
next  of  kin  at  the  time  of  his  death,  though  the  nephew,  to  whom  a  prior 
life  estate  was  given,  were  one  of  them.  It  has  been  contended  that  the 
expression  used  there  could  only  be  construed  according  to  the  statute 
of  distributions.  But  the  expression  here  is  no  more  than  an  amplificatic>n 
nf  the  same  words,  and  I  see  no  reason  for  coming  to  a  difierent  decision. 
CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  expedient  to  adhere  t«> 
general  rules ;  and  the  rule  applicable  here  is,  that  a  remainder  is  not  \o 
remain  in  contingency  unless  the  testator's  intention  to  that  eflect  be 
manifest.  No  intention  contrary  to  the  rule  is  manifest  here,  and  ilie 
rases  cited  for  the  defendant  relate  to  personal  property  or  executory 
devises. 

Erskipte,  J. — If  the  testatrix  had  expressed  an  intention  as  clearly  as 
In  Pearce  v.  Vincent  and  Phillips  v.  Deakin,  there  would  have  been  no 
occasion  to  refer  to  the  general  rule ;  but  as  she  has  not  so  expressed  it, 
we  are  thrown  back  on  the  general  rule,  and  our  judgment  must  be  for 
the  plaintiffs. 

Judgment  for  plaintifl!s. 
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FETCH  V.  FOUNTAIN.— p.  442. 

To  an  action,  brought  June  27th,  defendant  pleaded,  by  way  of  setoff,  a  claim  against  ptaia- 
tiff,  which  was  not  payable  till  August  1st,  though  the  consideration  had  been  received  hf 
plaintiff  before  her  action  was  commenced.  Under  a  judge's  order  of  July  27th,  **  by  coo 
sent  of  both  sides,  all  matters  in  difference  between  the  parties,  including  thdclaim  ofdelbo. 
dant  in  her  set-off  in  the  said  action,**  were  referred  to  arbitration:  Held,  that  the  claim 
made  in  tho  sct-off  was  properly  entertained  by  the  arbitrator  as  a  matter  in  differenop-. 
though  not  payable  till  aAcr  the  date  of  tho  action  and  the  judge's  order. 

By  a  written  agreement  between  the  plaintiff  and  defendant,  who 
were  both  schoolmistresses,  the  defendant  took  of  the  plaintiff  a  house 
from  Lady-day  18.S8,  at  sixty  guineas  a  year,  payable  quarterly;  and 
the  plaintiff  agreed  to  pay  the  defendant  2iL  a  year  each  for  the  boaid 
of  twenty-three  young  ladies :  the  payment  to  be  made  by  instalmentis 
on  the  1st  of  August,  the  1st  of  November,  the  1st  of  February,  and  the 
1st  of  May  in  every  year. 

Three  days  after  Midsummer  1838,  the  plaintiff  sued  the  defendant  for 
15/.  155.,  one  quarter's  rent,  and  also  brought  against  her  an  action  for 
slander. 

At  this  time  the  defendant  had  incurred,  in  boarding  the  young  ladies 
for  one  quarter,  an  expense  of  129/.  According  to  the  agreement,  it 
was  not  payable  till  August  1st:  the  defendant,  however,  pleaded  ii  as 
a  set-off  against  the  plaintiff's  claim  of  15/.  15s.  for  rent,  together  with 
a  plea  of  the  general  issue. 

Issue  was  joined  on  both  pleas. 

On  the  27th  of  July,  it  was  directed  by  a  judge's  order,  and  "  by  con- 
sent of  both  sides,  that  all  matters  in  difference  between  the  parties, 
including  the  claim  of  the  defendant  in  her  set-off  in  the  first  actiaar 
should  be  referred  to  arbitration. 

The  parties  attended  the  arbitrator  in  November  following.  lie 
awarded,  in  the  first  action,  that  the  plaintiff  should  have  a  verdict  for 
15/.  155.  on  the  first  issue  joined;  and  also  a  verdict  on  the  alleged  set- 
off; he  found  that  the  plaintiff  had  no  cause  for  bringing  the  action  of 
slander ;  and  as  to  the  matters  in  difference,  awarded  that  the  plaintiff 
should  pay  the  defendant  129/. 

Wilde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  so  much  of  the  award 
as  regarded  the  payment  of  129/.  by  the  plaintiff  to  the  defendant,  on 
the  ground  that,  as  the  suni  was  not  due  when  it  was  pleaded  as  a  set- 
off, nor  when  the  judge's  order  was  made  for  referring  the  causes  t(» 
arbitration,  it  could  neither  be  treated  as  a  set-off  nor  as  a  matter  in 
difference. 

Bingham^  who  showed  cause,  contended  that  it  might  be  treated  as  a 
matter  in  difference,  even  independently  of  the  order  of  reference :  it  was 
not  essential  to  a  matter  in  difference  that  it  should  be  a  legal  claim ;  it 
is  because  parties  make  or  resist  claims  without  legal  warrant,  that  dif- 
ferences arise  which  can  only  be  terminated  by  lawsuit  or  arbitration 
at  all  events,  this  claim  was  made  a  matter  in  difference  by  the  cxpre^s 
language  of  the  order  of  reference ;  and  it  never  could  have  been  the 
intention  of  the  defendant  to  enter  into  a  reference  on  the  27th  of  July 
about  the  plaintiff's  claim  of  15/.  155.,  and  exclude  her  own  claim  of 
129/.,  which  she  could  legally  enforce  three  days  afterwards. 

Wilde. — The  order  ol  reference  must  be  intended  to  include,  as  a 
matter  in  difference,  the  set-off  in  the  action,  if  any ;  but  there  was  none, 
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liecause  the  V2dL  did  not  accrue  to  the  defendant  till  the  1st  of  August, 
while  the  plaintiff's  demand  was  complete  the  24th  of  June,  and  the 
order  of  reference  itself  was  made  before  August. 

Tin  DAL,  C.  J. — This  is,  in  effect,  a  question  as  to  what  was  the  inten- 
tion of  the  parties  in  entering  into  the  order  of  reference.  If  the  defen- 
dant's demand  had  been  strictly  a  set-off,  there  would  have  l^en  no 
necessity  for  making  any  express  mention  of  it  in  the  order  of  reference ; 
but  it  was  a  claim  made  by  the  defendant ;  and,  whether  well  or  ill 
founded,  she  makes  that  claim  by  express  words  a  part  of  the  order  of 
reference.  The  award,  therefore,  is  correct,  and  this  rule  must  be  dis- 
charged. 

BosANQUET,  J.,  and  Coltman,  J.,  concurred. 

Erskine,  J. — The  words  of  the  order  of  reference  are  quite  wide 
enough  to  include  what  was  the  evident  intention  of  the  parties. 

Rule  discharged. 


EASTMURE  t;.  LAWS,— p.  444. 

When  a  Terdict  is  ibond  a^inst  a  defendant  on  a  plea  of  set-off,  he  w  eitopped  from  suing  thi 
plaintiff  for  the  demand  specified  in  the  plea  of  aet-off. 

Debt  for  money  had  and  received  by  the  defendant  to  the  use  of  tha 
plaintiff;  money  paid  by  the  plaintiff;  and  on  an  account  stated. 

Plea,  that  before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  the 
now  defendant  irnpleaded  the  now  plaintiff  in  an  action  on  promises  in 
her  Majesty's  Court  of  Exchequer  at  Westminster,  and  afterwards,  to 
wit,  on,  &c.,  declared  in  the  said  action,  and  in  her  declaration,  accord- 
ing to  the  course  and  practice  of  the  said  court,  complained  that  the 
now  plaintiff  was  indebted  to  her  in  the  respective  sums  of  200/.,  200/., 
200/.,  and  200/.,  for  and  upon  the  considerations  therein  mentioned. 
That  afterwards,  to  wit,  on,  &c.,  the  now  plaintiff  by  his  attorney, 
amongst  other  pleas,  pleaded  in  the  said  action,  as  to  the  causes  of  action 
in  the  declaration  mentioned,  except  60/.,  part  thereof,  that  the  now 
defendant,  before  and  at  the  time  of  the  commencement  of  the  said  action 
in  the  Court  of  Exchequer,  and  at  the  time  of  pleading  the  said  plea,  was 
indebted  to  the  now  plaintiff  in  250/.  for  money  had  and  received  by  the 
now  defendant  for  the  use  of  the  now  plaintiff;  and  that  the  now  plain 
tiff  was  ready  and  willing,  and  did,  by  his  said  plea,  offer  to  set  ofl'  and 
allow  to  the  now  defendant,  out  of  the  last  mentioned  sum  of  money,  the 
full  amount  of  her  damages  in  the  said  action;  part  of  which  last'men- 
tioned  sum  of  money,  so  pleaded  in  the  said  action  by  the  now  plaintiff 
by  way  of  set-off,  was  the  identical  suni  of  money  in  the  now  plaintiff's 
declaration,  and  for  which  the  now  plaintiff  had  impleaded  the  now 
defendant.  That  afterwards,  to  wit,  on,  &c.,  the  now  defendant,  by 
way  of  replication  to  the  plea  of  set-off,  replied  that  she  was  not  indebted 
to  the  now  plaintiff  in  manner  and  form  as  the  now  plaintiff  in  his  plea 
of  set-off  alleged ;  and  thereupon  issue  was  joined  between  the  parties, 
and  such  proceeding?  were  tnereupon  afterwards,  to  wit,  on,  6lc.,  had, 
that  tlie  jurors  of  the  jury  being  summoned  in  the  said  action,  and  having 
come  to  speak  the  truth  of  the  matters  in  issue  in  the  said  action,  and 
being  chosen,  tried,  and  sworn,  did,  as  to  the  said  issue  upon  the  plea  of 
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set-off,  say  upon  their  oath  that  the  now  defendant  was  not  indebted  to 
the  now  plaintiff  in  manner  and  form  as  the  now  plaintiff  in  his  plea  of 
set-off  alleged:  and  afterwards,  to  wit,  in  Hilary  term  1838,  the  now 
defendant,  by  the  consideration  and  judgment  of  the  court,  recovered  in 
the  said  action  against  the  now  plaintiff  97/.  85.  for  her  damages  which 
she  had  sustained,  as  well  on  occasion  of  the  not  performing  of  the  pro- 
mises in  her  declaration,  as  for  her  costs  and  charges  by  her  in  that 
behalf  exi>ended,  whereof  the  now  plaintiff  was  convicted;  as  by  the 
record  and  proceedings  thereof,  still  remaining  in  the  said  Court  of 
Exchequer  at  Westminster,  more  fully  and  at  large  appear ;  which  judg- 
ment still  remains  in  full  force  and  eflect,  and  not  in  the  least  reversed  or 
made  void :  and  that,  the  now  defendant  was  ready  to  verify  by  the  said 
record ;  wherefore  she  prayed  judgment,  if  the  now  plaintiff  ought  to  be 
admitted  to  say  that  the  now  defendant  was  indebted  to  him  upon  the 
consideration  and  causes  of  action  in  the  first  count  of  the  declaration 
mentioned. 

Replication ;  that  the  now  plaintiff  ought  to  be  admitted  to  say  that  the 
now  defendant  was  indebted  to  him  u|)on  the  said  causes  of  action 
therein  mentioned  ;  because,  although  the  now  defendant  impleaded  the 
now  plaintiff  in  the  action  in  the  last  plea  mentioned,  in  manner  and 
form  as  was  therein  set  forth,  and  the  now  plaintiff  did  in  ihe  said  action 
plead — amongst  other  pleas — ^that  the  now  defendant  was  indebted  to 
him  in  the  several  sums  of  money  in  his  plea  mentioned,  and  that  he  was 
ready  and  willing,  and  did,  by  his  plea,  offer  to  set  off  and  allow  to  her, 
«)ut  of  those  sums  of  money,  the  full  amount  of  her  damages  in  the  action  ; 
and  although  part  of  the  Faid  sum  of  money,  so  pleaded  in  the  said  acti4.u1 
by  way  of  set-off,  was  the  identical  sum  of  money  in  the  now  plaintiff's 
declaration  mentioned,  and  for  which  he  had  impleaded  the  defendant ; 
and  although  the  now  defendant  did  reply  to  the  plea  of  the  now  plaintiff, 
as  in  the  last  plea  of  the  now  defendant  was  alleged,  and  the  jurors  of 
the  jury  summoned  in  the  said  action  did  say,  as  to  the  issue  upon  the 
said  plea  of  set-off,  that  the  now  defendant  was  not  indebted  to  the  now 
plaintiff,  in  manner  and  form  as  in  the  plea  of  set-off  was  alleged  ;  yt»t 
the  said  jurors  of  the  jury  so  said,  because  the  now  plaintiff  did  not,  at 
the  time  of  the  said  action,  give  or  offer  to  the  jurors  of  the  jury  afore- 
said any  evidence  whatever  in  support  of  his  plea  of  set-off;  nor  was  he 
prepared,  nor  did  he  seek  at  the  triiijl  to  substantiate,  or  in  any  way  to 
sustain  the  said  plea,  or  to  prove  that  the  several  sums  of  money  therein 
mentioned  were  due  and  owing  by  the  now  defendant  to  the  now  plain- 
tiff as  in  that  plea  alleged ;  nevertheless,  those  several  sums  of  money 
were  at  the  time  of  the  said  trial,  and  still  remained,  due  and  owing  t<i 
liim  from  the  now  defendant,  and  had  never  been  in  anv  way  paid, 
satisfied,  or  discharged  ;  and  that,  the  now  plaintiff  was  reaJy  to  verif\  : 
wherefore  he  ought  to  be  admitted  to  say,  that  the  defendant  was  indole 
ted  to  him  upon  the  consideration  and  causes  of  action  in  the  first  count 
of  the  declaration  mentioned ;  and  he  prayed  judgment  and  his  debt 
aforesaid,  together  with  his  damages  by  him  sustained  on  occasioD 
of  the  detention  thereof,  to  be  adjudged  to  him. 

Demurrer,  for  that  the  matters  alleged  in  the  replication  did  not  con- 
fess and  avoid  the  plea,  and  because  the  matters  pleaded,  if  true,  would 
be  only  an  equitable  and  not  a  legal  answer  to  the  plea. 

Joinder. 

Theobald  in  support  of  the  demurrer. 
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The  plaintiff  is  estopped  bj^  the  verdict  on  the  plea  of  set-off  from 
suing  the  defendant  for  the  subject  of  that  set-off.     Com.  Dig.  Estoppel. 

The  plea  of  set-off  is  a  plea  in  bar,  and  goes  to  the  merits,  and  the 
court  will  apply  the  same  rule  as  in  the  case  of  any  other  plea  in  bar. 
Il  is,  in  effect,  a  statutory  plea  of  payment ;  and  payment  on  compulsory 
legal  process  is  clearly  an  estoppel.  Marriott  v.  liampton,  7  T.  K.  iJ69; 
Hamlet  v.  Richardson,  9  Bingh.  644,  (23  Eng.  Com.  Law  Reps.  407.) 
It  is  consistent  with  this  replication,  that  the  jury  may  have  had  evidence 
that  the  plea  of  set-off  could  not  be  sustained ;  for,  though  the  parly 
pleading  it  called  no  witnesses,  the  plaintiff  might  have  shown  by  a  letter 
from  his  opponent,  or  otherwise,  that  the  claim  had  been  settled.  How- 
ever, according  to  the  ordinary  practice,  the  court  will  not  grant  a  new 
trial,  merely  because  a  party  has  omitted  to  adduce  evidence  in  support 
of  his  claim. 

C.  Jones,  contra. — If  a  verdict  on  a  plea  of  set-off  is,  in  all  cases,  to 
operate  as  an  estoppel,  a  defendant  is  in  a  worse  position  than  a  |  Iain- 
tiff :  for  if,  instead  of  setting  off  his  demand,  he  sues  for  it,  and  his  evi- 
dence fails  at  the  trial,  he  may  become  nonsuit,  and  enforce  his  demand 
a  second  time  when  he  is  better  ^prepared.  But  the  verdict  on  a  set-off 
cannot  operate  as  an  estoppel ;  for  if  a  defendant  establishes  part  of  his 
set-off.  still,  if  the  plaintiff's  demand  exceed  it,  the  plaintiff  is  entitled  to 
a  verdict,  although  to  a  certain  extent  the  defendant  may  have  established 
his  plea ;  Moore  v.  BuUin,  2  Nev.  &  Perr.  436 ;  Cousins  v.  Paddon,  2 
(t.  M.  &  R.  547.  The  jury,  therefore,  in  finding  for  the  plaintiff,  find 
that  his  demand  exceeds  the  defendant's  set-off,  but  not  that  the  defen- 
dant had  no  claim.  [Bosaptqubt,  J. — In  Laivgv,  Chatham,  1  Campb. 
252,  it  was  held,  that  where  the  defendant  had  a  set-off  against  the 
plaintiff,  of  which  he  gave  notice  under  the  statute,  but  did  not  appear 
at  the  trial  to  offer  evidence  of  it,  the  plaintiff  might  either  take  a  verdict 
for  the  whole  sum  he  proved  to  be  due  to  him,  subject  to  be  reduced  to 
the  sum  really  due  on  a  balance  of  accounts,  if  the  defendant  would 
afterwards  enter  into  a  rule  not  to  sue  for  the  set-off;  or  he  might  take 
a  verdict  for  the  smaller  sum,  with  a  special  indorsement  on  the  postea, 
as  a  foundation  for  the  court  to  order  a  stay  of  proceedings,  if  another 
action  should  be  brought  for  the  amount  of  the  set-off.]  But  in  Ravee 
V.  Farmer,  4  T.  R.  146,  it  was  held,  that  an  award  made  upon  a  refer- 
ence of  all  matters  in  difference  between  the  parties  did  not  preclude  the 
plaintiff  from  suing  upon  a  cause  of  action  subsisting  against  the  defen- 
dant at  the  time  of  the  reference,  upon  proof  that  the  subject-matter  of 
such  action  was  not  laid  before  the  arbitrators,  nor  included  in  the 
matters  referred.  [Ti.\dal,  C.  J.— There,  you  have  not  the  difficuhy  of 
an  estoppel.]  It  was  contended  that  an  award  is  in  the  nature  of  an 
estoppel.  [BosANQUET,  J. — But,  in  Henneli  v.  Fairlamh,  3  Esp.  104,  it 
was  held  that  a  party  could  not  bring  an  action  for  what  had  been  the 
subject  of  a  set-off  in  a  former  action  oy  the  defendant  against  him ;  but, 
if  the  set-off  were  more  than  suflScient  to  cover  the  demand  in  the  forme«' 
action,  he  might  maintain  an  action  for  the  surplus.]  In  Seddon  v. 
Tutop,  6  T.  R.  607,  the  plaintiff  having  included  two  demands  in  a 
declaration,  to  one  of  which  the  evidence  was  confined  in  a  writ  of 
inquiry  on  which  the  verdict  was  taken,  was  held  not  to  be  precluded 
from  bringing  another  action  for  the  demand  to  which  the  eviaence  and 
verdict  did  not  apply.  [Erskinb,  J. — There  Lord  KBrryow  put  it  on  the 
for.n  of  the  issue,  which  he  said  enabled  him  to  do  justice :  the  qucsiiori 
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is,  whether  the  form  of  the  issue  is  not  against  you  here.]  In  Lord 
Bagot  V.  WilliaviSy  8  B.  &  C.  235,  (10  E.  C.  L.  R.,)  where,  m  an  actiou 
for  money  had  and  received,  the  defendant  pleaded  that  the  plaintiff 
had  recovered  for  the  same  cause  of  action  in  an  inferior  court,  and  the 
plaintiff  replied,  it  was  not  the  same  cause  of  action,  the  Court  held  he 
could  only  be  taken  to  have  sued  in  the  inferior  court  for  all  he  knew  at 
the  time  the  defendant  had  received.  Here,  the  failure  to  establish  the 
set-off  was  a  proof  that  the  knowledge  of  the  party  pleading  it  was  im- 
perfect ;  and  he  ought  not  to  be  precluded  from-  establishing  his  claim 
when  his  knowledge  is  more  precise.  In  Hadhy  v.  Qreen,  2  Cr.  &  Jer. 
874,  and  Heming  v.  Wilton,  5  Car.  &  P.  54,  (24  E.  C.  L.  R.j)  plaintiffs 
were  allowed  to  recover,  in  a  second  action,  sums  which  they  had  de- 
iiianded  and  failed  to  recover  in  a  first.  If  the  set-off  here  had  been  for 
the  amount  of  an  attorney's  bill,  and  the  party  pleading  had  failed,  as 
the  plaintiff  did  in  Heming  v.  Wilton,  for  want  of  proof  of  delivery  of 
the  bill,  would  he  have  been  estopped  by  the  verdict  on  the  plea?  In 
Thorpe  v.  Cooper,  5  Bingh.  116,  (15  E.  C.  L.  R.,)  an  award  by  com- 
missioners of  enclosure,  which  was  to  be  final  unless  appealed  against  in 
six  months,  was  held  no  bar  to  an  action  for  tithes  which  the  commis- 
sioners had  omitted  to  include  in  their  award.  And  in  Godson  v.  Smithy 
2  B.  Moore,  157,  (4  E.  C.  L.  R.,)  where,  in  an  action  of  assumpsit  im- 
properly brought  against  an  administratrix,  she  pleaded  in  abatement 
that  others  were  jointly  liable,  which  she  failed  to  prove,  in  consequence 
of  which  the  plaintiff  recovered  a  verdict,  with  Is.  damages,  it  was  held, 
that  such  a  verdict  did  not  amount  to  satisfaction,  so  aa  to  bar  the 
plaintiff  from  recovering  against  the  other  contractors. 

Theobald  in  reply. — Moore  v.  Butlin  was  a  question  of  costs,  and  did 
not  turn  on  the  effect  of  a  verdict ;  and  in  Cousins  v.  Paddon  it  was 
established  that  a  set-off  may  be  proved  pro  tanto,  and  the  plaintiff  have 
a  verdict  for  the  difference.  In  Seddon  v.  Tutop,  and  the  other  cases 
cited  for  the  plaintiff,  the  second  action  was  not,  as  is  expressly  averred 
here,  brought  for  a  cause  determined  by  the  first,  and  the  argument 
drawn  from  Lord  Bagot  v.  Williams  is  answered  by  Dunn  v.  Murray, 
9  B.  &  C.  780,  (17  E.  C.  L.  R.)  The  plaintiff  here  might  have  with- 
drawn  his  plea  of  set-off  in  the  former  action,  if  he  found  he  had  pleaded 
it  unadvisedly,  and  therefore  cannot  complain  of  hardship. 

TiifDAL,  C.  J. — I  am  of  opinion  that  the  plea  is  a  good  one,  and  that 
no  sufficient  answer  has  been  given  to  it  in  the  replication. 

This  is  an  action  of  debt,  with  the  common  counts  for  money  had  and 
received,  money  paid,  and  on  an  account  stated. 

The  plea  states,  that  the  defendant  in  this  action  having  formerly  sued 
the  plaintiff,  he  pleaded  a  set-off  against  the  demand  made  in  that  action, 
that  a  verdict  was  given  against  the  party  pleading  the  set-off;  and  that 
tne  present  action  is  brought  to  recover  the  identical  claim  specified  in 
that  set-off.  And  the  question  is,  whether,  after  a  precise  issue  on  the 
same  point  has  been  found  against  the  plaintiff,  he  may  bring  an  action 
and  agitate  the  whole  matter  over  again. 

There  can  be  no  doubt  that,  if  the  plaintiff  had  sued  the  defendant  for 
this  sum  in  a  former  action,  and,  after  plea,  a  verdict  had  been  found 
against  him,  he  could  never  have  brougnt  the  matter  again  in  question, 
on  the  ground  that  he  was  not  then  prepared  with  evidence. 

It  has  been  urged,  that  there  is  a  hardship  in  concluding  defendants 
by  the  result  of  a  plea  of  set-off,  while  a  plaintiff  who  fails  in  an  action 
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may  elect  to  be  nonsuited,  and  bring  a  fresh  action  when  he  is  better 
prepared.  But  it  is  the  defendant's  election  to  put  such  a  plea  on  the 
record  ;  and  if,  before  or  at  the  trial,  he  wishes  it,  on  proper  terms  tht; 
issue  may  be  witlidrawn :  after  all,  it  is  entirely  a  matter  of  his  own 
election. 

A  second  hardship  is  alleged,  that  the  defendant,  though  he  succeed 
in  showing  a  certain  amount  due  to  him,  must  still  have  a  verdict  against 
him  in  the  event  of  his  failing  to  prove  as  much  as  the  plaintiff  demands. 
The  answer  to  which  is,  that  if  the  plaintiff's  demand  be  100/.,  and  the 
defendant  proves  to  the  extent  of  90/.,  according  to  the  case  of  Moore  w 
Butlin,  that  may  be  deducted  from  the  damages.  Consistently  with  the 
decision  in  OtUram  v.  Moreuood,  3  East,  346, 1  cannot  see  how  an  estop- , 
pel  can  be  set  aside  on  the  ground  set  up  by  this  replication. 

BosANQUET,  J.— After  a  matter  has  once  been  put  in  issue,  the  verdict 
and  judgment  may  be  pleaded  by  way  of  estoppel :  that  has  been  done 
here,  with  an  averment  of  the  identity  of  the  demand  made  by  the  party 
who  pleaded  the^et-off  and  who  now  brings  the  present  action. 

It  is  urged,  that  this  estoppel  operates  with  hardship  on  defendants :  it 
may  be  so  in  some  few  cases,  but  it  is  always  in  consequence  of  the 
defendant's  election  that  the  plea  of  set-off  is  put  on  the  record ;  and 
even  where  the  verdict  is  found  against  him  because  he  proves  a  lower 
amount  than  the  piamtitf 's  demand,  he  has  the  benefit  of  what  he  proves 
in  the  reduction  of  the  plaintifl''s  damages :  he  may  also  apply  for  leave 
to  take  his  plea  off  the  record,  on  payment  of  costs,  to  the  last  moment, 
if  he  has  not  means  to  prove  what  he  alleges.  But  if  he  puts  the  plain- 
tiff to  trouble  and  expense  to  contest  the  plea,  he  must  abide  by  the  con- 
sequence. 

CbLTHAN,  J. — I  am  of  the  same  opinion.  Oviram  v.  Moreivood  decides, 
that  where  the  same  fact  has  been  put  in  issue  in  a  former  cause,  tlie 
verdict  in  that  cause  is  an  estoppel  in  a  second  action  for  the  same  sub- 
ject-matter :  here  the  same  claim  has  been  put  in  issue,  and  has  already 
been  decided  between  these  parties ;  for  a  replication  of  nil  debet  to  a 
plea  of  set-off  has  the  same  effect  as  a  plea  of  nil  debet  to  an  action  of 
debt.  Nor  is  this  attended  with  hardship  on  defendants,  for  if  a  defen- 
dant proves  any  part  of  his  claim,  it  is  allowed  him  in  reduction  of 
damages. 

PeiTiaps  it  might  be  better  if  there  were  a  special  finding ;  but  if  the 
defendant  distrusts  the  strength  of  his  proof,  he  may  at  any  time  witli- 
draw  his  plea. 

Erskiite,  J. — The  replication  in  this  case,  admitting  that  there  was  a 
verdict  and  judgment  against  the  party  pleading  the  set-off  in  the  former 
action  for  precisely  the  same  claim  as  the  plaintiff  makes  in  this,  cannot, 
in  my  opinion,  be  supported. 

Judgment  for  defenJant. 


DAVIS  ©.  CHAPMAN.— p.  463. 

To  an  M^um  of  escape  ajniintt  the  marahal,  a  plea  that  the  prisoDer  escaped  without  the  kno^ 
ledge  of  defendant  to  piaocs  unknown  to  defendant,  and  volantarily,  and  without  the  know 
ledge  of  defendant,  returned  into  the  ctiatody  of  defendant,  ia  insufficient :  the  plea  ought  to 
aver,  that  Uie  defendant  did  not  know  where  the  prisoner  was  during  aiij  pericxl  of  his 
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Action  against  the  marshal  of  the  Marshalsea,  for  voluntarily  permit 
ting  the  escape  of  John  Noel,  charged  in  execution  at  the  suit  of  the 
plaintiff  for  3G0/. 

Plea.  That  after  the  commitment  of  Noel  to  (he  custody  of  the  defen- 
dant in  execution,  to  wit,  on,  &c.,  Noel  wrongfully,  privily,  and  without 
the  knowledge,  permission,  or  consent  of  the  defendant,  escaped  from  and 
out  of  the  custody  of  the  defendant,  as  such  marshal,  to  places  to  the 
defendant  unknown.  That  Noel  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.,  voluntarily  and  of  his  own  accord,  and 
without  the  knowledge  of  the  defendant,  returned  back  again  into  the 
custody  of  the  defendant  as  marshal ;  and  the  defendant  did  thereupon 
then  keep  and  detain,  and  always  from  thence  hitherto  hath  kept  and 
detained,  and  before  and  at  the  time  of  the  commencement  of  this  suit, 
kept  and  detained,  and  still  keeps  and  detains  the  said  Noel  in  the  cus- 
tody of  him,  the  defendant,  as  such  marshal,  in  execution,  at  the  suit  of 
the  plaintiff,  under  and  by  virtue  of  the  commitment  in  execution. 
Verification. 

Demurrer,  for  that  the  plea  did  not  state  that  the  defendant  had  no 
knowledge,  notice,  or  information  of  the  escape,  between  the  lime  when 
it  took  place,  and  when  Noel  returned  back  again  into  the  custody  of  the 
ilefendant  as  marshal ;  nor  did  the  plea  state  any  excuse  or  discharge  for 
the  defendant's  not  having,  during  that  period,  made  anv  pursuit  for  the 
retaking  of  Noel ;  or  any  excuse  for  his  breach  of  duty  during  that 
|ieriod. 

Joinder. 

/?.  y.  Richards,  in  support  of  the  demurrer,  contended  that,  if  this 
plea  were  sufficient,  a  prisoner  might,  with  the  knowlege  of  the  marshal, 
leave  the  prison  every  evening  as  soon  as  the  offices  of  the  court  were 
closed,  provided  he  returned  before  they  were  opened  the  next  day ;  but, 
to  prevent  any  such  practice,  it  was  incumbent  on  the  marshal  to  aver 
that  he  did  not  know  where  to  retake  the  prisoner  during  any  period  of 
his  absence;  Bonafous  v.  iVaiher,  2  T.  R.  120;  GriffiUi  v.  Eyles,  1  B. 
&  P.  413 ;  Rigemay's  Case,  3  Rep.  62. 

Hoggins,  contra,  averred  that  the  plea  was  according  to  all  the  prece- 
dents, and  referred  to  Chambers  v.  Jones,  1 1  East,  406,  in  support  of  his 
assertion:  but 

The  Court  observing  that  if  the  plea  were  held  sufficient,  it  would  be 
a  universal  receipt  to  avoid  continuous  imprisonment,  offered  to  give  the 
defendant  leave  to  amend,  which  Hoggins  accepted. 

Leave  to  amend  accordingly. 


MILLS  V.  FOWKES.— p.  455. 

1.  Acsoants  not  in  writing  are  not  acoounta  excepted  by  the  atalote  of  limitationa. 

2.  Where  a  debtor  owea  hia  creditor  aome  debts  from  a  period  longer  than  six  jcar^  and  otberi 
from  a  period  within  aix  jcara,  and  paya  a  aam  withoat  appropriatin|r  it  to  any  particular 
debt,  auch  payment  ia  not  a  payment  on  acooant,  to  lake  out  of  the  utatuto  of  limitationa  thm 
debta  due  longer  than  aix  yeara :  but 

3.  The  creditor  may  at  any  time  apply  auch  payment  to  the  debta  doe  longer  than  aix  yean. 

This  was  an  action  of  debt,  the  declaration  containing  indebitatus^ 
counts  for  several  demands.     Among  other  pleas  the  defendant  pleaded 
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pleas  of  set-off,  of  payment,  and  of  the  statute  of  limitations ;  and,  to  one 
of  the  counts  in  the  declaration,  a  plea  of  payment  of  money  into  court 
of  107/.  45.  5d.  The  plaintiff  replied  to  the  plea  of  set-off  nil  debet  as  to 
part  of  the  sum  mentioned  in  the  plea ;  and  the  statute  of  limitations  as 
to  the  residue.  Issue  was  joined  between  the  parties  on  those  and  the 
other  pleadings  in  the  cause. 

The  cause  having  been  referred  to  arbitration. 

The  arbitrator  found,  first,  with  reference  to  transactions  that  were  in 
|«oint  of  time  within  the  bar  of  the  statute  of  limitations,  viz.  more  than 
SIX  years  before  the  commencement  of  this  suit,  that  there  was  a  debt 
due  from  the  defendant  to  the  plaintiff,  for  rent  and  other  things,  which 
had  been  reduced  by  payments  to  the  sum  of  150/.  19s.  Id. ;  that  there 
was  a  cross  debt  or  set-off  due  from  the  plaintiff  to  the  defendant  accrued 
during  the  same  time,  amounting  to  the  sum  of  51/.  105.  Orf. ;  and, 
secondly,  as  to  the  time  within  six  years  before  the  commencement  of 
this  suit,  that  the  defendant  was  indebted  to  the  plaintiff  hi  the  sum  of 
150/.  us.  5d. ;  that  the  defendant  was  entitled  to  a  set-off  of  the  sum  of 
7/.  IGs.f  and  that  the  payment  into  court  must  be  applied,  and  the  arbi- 
trator did  apply  the  same,  to  that  part  of  the  account :  that  the  defen- 
dant had  also  paid  the  sum  of  20/.  to  the  plaintiff,  which  must  be  applied, 
ana  tne  aroitrator  did  apply  it,  also  to  that  part  of  the  account,  that  is  U> 
say,  he  applied  the  said  sums  paid  and  paid  into  court  to  that  part  of  the 
plaintiff's  demand  which  had  accrued  within  six  years  next  before  the 
commencement  of  this  suit :  that  there  was  not  at  any  time  any  written 
statement  of  the  account  between  the  parties  signed  by  them  or  either 
of  them  :  that  the  defendant  did,  on  or  about  the  22d  of  April,  1837,  pay 
to  the  plaintiff  the  sum  of  15/. :  that  before  and  at  the  time  that  the  defen- 
dant paid  the  said  sum  of  15/.,  it  was  known  to  both  parties  that  there  were 
nnsettled  cross  demands  between  them,  partly  within  and  partly  without 
the  time  limited  by  the  statute  :  that  there  was  no  appropriation  in  fact 
of  the  said  sum  of  15/.,  either  by  the  plaintiff  or  the  defendant :  and  that 
there  did  then  exist  a  debt  not  barred  by  the  statute,  considerably  exceed- 
ing in  amount  the  sum  of  15/.,  to  which  debt  the  payment  might  then 
have  been  referred. 

The  arbitrator  then  awarded  and  directed,  that  if  the  court  should  be 
of  opinion  that,  under  the  above  circumstances,  the  plaintiff  might  treat, 
or  the  court  might  treat,  the  payment  of  the  said  sum  as  a  part  payment 
of  the  debt  that  existed  more  than  six  years  before  the  commencement 
of  the  suit,  or,  if  the  court  were  of  opinion  that  the  fact  that  there  were 
cross  demands  between  the  parties  without  any  written  statement  of 
them  signed  by  the  parties,  or  either  of  them,  was  sufficient  to  take  the 
whole  case  out  of  the  statute  of  limitations,  then  that  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  156/.  10^.  6d.,  if  the  court  should  be  of 
opinion  that  the  defendant  was  not  entitled  to  the  benefit  of  the  set-off 
accruing  to  him  more  than  six  years  before  the  commencement  of  the 
suit ;  but  the  defendant  was  to  pay  to  the  plaintiff  the  sum  of  105/.  9^. 
Irf.  only,  if  the  court  should  be  of  opinion  that  he  was  entitled  to  the 
benefit  of  the  last-mentioned  set-off.  But  if  the  court  should  be  of  opinion 
that  the  whole  case  was  not  taken  out  of  the  statute  under  the  circum- 
stances, but  that  the  plaintiff  was  at  liberty  to  appropriate,  or,  in  contem- 
plation of  law,  must  be  taken  to  have  appropriated,  the  said  sum  of  15/ 
to  the  debt  existing  more  than  six  years  before  the  commencement  of  this 
suit,  then  the  defendant  was  to  pay  to  the  plaintiff  the  sum  of  15/.     If 
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the  court  should  be  of  opinion  that  the  payment  of  the  said  sum  of  1 5/. 
mu^t,  under  the  circumstances,  be  taken  to  be  a  part  payment  on  account 
of  the  debt  which  accrued  within  six  years  before  the  commencement  of 
the  suit,  then  the  arbitrator  found  that,  taking  into  account  the  sum  paid 
into  court,  the  plaintiff  had  been  fully  paid  and  satisfied  by  the  defendant ; 
and  awarded  that  the  plaintiff  was.  not  entitled  to  recover  any  thing  from 
the  defendant. 

Hum f reify  for  the  defendant. 

1st,  There  having  been  no  account  in  writing,  nor  any  payment 
ascribed  by  the  debtor  to  the  discharge  of  a  particular  debt,  this  was  not 
such  an  open  account  between  the  parties  as  would  take  the  plaintiff's 
claim  out  of  the  statute  of  Hmitations  since  9  G.  4,  c.  14.  WUliams  v. 
GrJfpths,  2  Cr.  M.  &  R.  45 ;   iraters  v.  Tomkins,  Ibid.  723. 

(This  was  conceded  by  IVaddington  for  the  plaintiff.) 

2dly,  The  payment  of  15/.  by  the  defendant,  without  appropriation  on 
either  side,  is  not  such  a"  payment  as  takes  the  earlier  part  of  the  plain- 
tiff's demand  out  of  the  statute  of  limitations.  In  order  to  have  that 
effect,  it  should  appear  that  it  was  a  part  payment  of  a  greater  debt,  and 
that  debt  the  debt  for  which  the  action  is  brought ;  lappets  v.  Heane,  1 
Cr.  M.  &  R.  252.  But  there  is  nothing  here  to  show  tnat  the  15/.  wa* 
paid  in  respect  ol  the  debt  barred  by  liic  statute :  on  the  contrary,  as 
nothing  was  said  at  the  time  of  payment,  and  the  defendant  was  safe 
from  liability  in  respect  of  the  debt  so  barred,  it  must  be  inferred  he  paid 
it  in  respect  of  the  debt  not  barred  :  therefore 

3dly.  The  plaintiff  is  not  entitled  to  recover  even  the  15/.;  for  the 
principle  of  the  civil  law  adopted  in  CfayUm's  Case,  1  Merivale,  672,  is, 
that  the  debtor  has  the  right,  in  the  first  instance,  to  appropriate  a  pay- 
ment to  such  debt  as  he  thinks  fit :  if  he  omits  to  appropriate  it,  the 
creditor  may  do  so :  but,  if  neither  make  any  appropriation,  the  law 
appropriates  the  payment  to  the  debt  most  burdensome  to  the  debtor :  as 
where  one  of  two  debts  would  support  a  commission  of  bankruptcy,  and 
the  other  not ;  Meggot  v.  Mi/Is,  1  Ld,  Raym.  2H6 ;  Daue  v.  Hddsworth, 
Peake,  N.  P.  C.  64.  Here  the  more  burdensome  debt  was  that  which 
was  not  barred  by  the  statute  of  limitations.  So,  where  one  of  two 
de  nunds  is  illegal,  the  law  appropriates  the  payment  in  discharge  of  the 
legal  demand;  bright  v.  Laing,  3  B.  &  C.  165,  (10  Eng.  Com.  Law 
Rep.  44.)  But,  even  where  the  creditor  makes  the  ap[)ropriation,  he 
must  distinctly  specify  the  debt  he  proposes  to  .discharge,  and  do  that 
within  a  reasonable  time.  Bodenham  v.  Purchas,  2  B.  &  Aid.  39 ;  Sim» 
son  V.  Ingham,  2  B.  <fe  C.  65,  (9  Eng.  Com.  Law  'Rep.  25 ;)  Phi/poit  v. 
Joncsr^Adol  <fe  Ell.  41,(29  Eng.  Com.  Law  Rep.  24.)  Peters  v. 
And^irson,  5  Taunt.  596,  (1  Eng.  Com.  Law  Rep.  201,)  in  which  the 
creditor  was  allowed  to  apply  the  payment  to  the  debt  for  which  he  had 
the  worst  security,  was  prior  to  Clayton's  Case,  and  is  not  consistent 
with  the  subsequent  cases. 

iVaddingUm,  for  the  plaintiff, — The  principle  of  the  civil  law,  that  a 
payment  unappropriated  by  debtor  or  creditor  shall  be  ascribed  to  the 
more  burdensome  of  several  debts,  has  never  been  adopted  in  England ; 
Wright  v.  Laing  establishes  the  reverse  :  and  the  rule  settled  by  Clayton's 
Case,  Bodenham  v.  Purchas,  and  Simson  v.  Ingham,  is  that,  in  the 
absence  of  appropriation  on  either  side,  the  payment  shall  be  ascribed  to 
the  earlier  debt  The  plaintiff,  therefore,  is  clearly  entitled  to  recover 
15/.:  hut. 
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2nclly,  That  payment  must  be  taken,  in  point  of  fact,  to  have  been  a 
part  payment  by  the  defendant  on  account  of  the  large  debt  due  to  the 
plaintiff  before  the  statutory  six  years ;  for  he  knew  there  was  a  balance 
against  him;  he  did  not  pav  the  money  on  account  of  the  balance;  and 
therefore  he  must  have  paid  it  on  account  of  the  earlier  debt,  which  was 
thereupon  taken  out  of  the  statute  of  limitations.     At  all  events. 

The  plaintiff  might  ascribe  it  to  the  earlier  debt,  and  that,  at  any 
time ;  Manning  v.  iVestenie,  2  Vern.  606  ;  Goddard  v.  Cox,  2  Str.  1194; 
Kirby  v.  £>uke  of  Marlborough,  2  M.  &  S.  18;  Hosanquet  v.  Wray,  6 
Taunt.  597,  (1  ling.  Com.  Law  Reps.  495;)  Philpott  v.  Jones:  and  he 
must  be  taken  so  to  have  ascribed  it,  if  that  debt  were  barred  by  the 
statute,  according  to  the  principle  laid  down  in  Peters  v.  Anderson. 

TisDAL,  C.  J. — It  having  been  conceded  on  the  part  of  the  plaintiff, 
that  the  account  between  these  parties  was  not  excepted  from  the  opera-* 
tion  of  the  statute  of  {imitations  as  an  open  account,  there  remain,  in 
effect,  two  points  to  be  decided ; — 

1st,  Whether  the  payment  of  15/.  in  April  1837,  was  such  a  part  pay- 
ment as  takes  out  of  the  operation  of  the  statute  the  debts  contracted 
more  than  six  years  before  the  commencement  of  the  action ;  and  if 
not, 

2ndly,  Whether  the  plaintiff- has  now  a  right  to  apply  that  16/.  in  dis- 
charge of  a  debt  barred  by  the  statute :  and 

First,  we  think  this  was  not  such  a  part  payment  as  to  take  the  earlier 
portions  of  the  account  out  of  the  operation  of  the  statute. 

The  law  has  been  correctly  laid  down  in  Tippets  v.  Heane,  that,  in 
order  to  have  that  effect,  the  payment  must  expressly  be  made  in  dis- 
charge of  part  of  a  larger  debt,  which  accrued  six  years  or  more  before 
the  payment.  There  is  no  sufficient  evidence  that  this  payment  was  so 
made ;  for  though,  in  a  continuous  account,  items  accruing  within  six 
years,  and  items  accruing  before,  may  in  some  sort  be  said  to  constitute 
one  debt,  yet,  when  the  statute  9  G.  4,  c.  14,  says,  that  nothing  therein 
contained  shall  alter  or  lessen  or  take  away  the  effect  of  any  payment  of 
principal  or  interest,  it  is  clear  there  was,  in  the  view  of  the  legislature, 
a  distinction  between  items  accruing  within,  and  items  accruing  before 
the  six  years.  Here,  as  there  was  no  appropriation,  nor  any  evidence 
of  an  intention  on  the  part  of  the  debtor  to  apply  the  payment  in  part 
discharge  of  one  of  the  earlier  items,  I  think  it  has  not  the  effect  of 
exempting  them  from  the  operation  of  the  statute. 

Then  comes  the  second  question ;  has  the  plaintiff  a  right  to  apply  that 
payment  in  satisfaction  of  the  prior  debt  barred  by  the  statute  i  For, 
though  the  plaintiff  is  bound  by  the  statute  with  respect  to  his  right  to 
sue  the  defendant,  yet,  where  the  debtor  has  made  no  appropriation  of 
the  money,  the  law  as  to  its  application  remains  the  same  as  before. 

The  civil  law,  it  is  said,  applies  the  payment  to  the  more  burdensome 
of  two  debts,  where  one  is  more  burdensome  than  the  other ;  but  1  do 
not  think  that  such  is  the  rule  of  our  law.  According  to  the  law  of 
England,  the  debtor  may,  in  the  first  instance,  appropriate  the  payment ; 
solvitur  in  modum  solveniis :  if  he  omit  to  do  so,  the  creditor  may  make 
the  appropriation ;  recipitur  in  modum  recipientis :  but  if  neither  make 
any  appropriation,  the  law  appropriates  the  payment  to  the  earlier  debt. 
The  defendant  here  contends  that,  where  the  creditor  fails  to  make  any 
appropriation  at  once,  the  law  will  appropriate  the  payment  to  the  more 
burdensome  de>)t ;  but  the  decisions  are  clearly  the  other  way :  thus^  in 
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Goddard  v.  Cox^  where  the  defendant,  being  indebted  to  the  plainlifT  for 
coals  delivered  to  his  wife  dum  sola,  and  to  himself  after  coverture,  made 
a  payment  without  any  specific  appropriation,  it  was  held  that  the  plain- 
tiff might  apply  tlie  money  to  the  discharge  of  the  debt  contracted  by 
the  wile  dum  sola.  Then,  in  PhilpoU  v.  Jones,  where  the  debt  was  for 
goods,  and  spirits  supplied  in  quantities  not  amounting  to  205.  at  a  time, 
for  which  the  plaintiff  was  precluded  from  recovering  by  24  G.  2,  c.  40, 
s.  12,  the  plaintiff  was  allowed  to  apply  to  the  spirits  an  unappropriated 
payment  made  by  the  debtor:  and  Lord  Denman,  C.  J.,  said  he  might 
so  apply  it  at  any  time.  In  Peters  v.  Anderson,  where  a  debt  was  due 
from  the  defendant  to  the  plaintiff  on  a  covenant,  and  a  debt  on  simple 
contract,  and  the  defendant  delivered  goods  in  payment  without  appro 
priating  them  to  either  debt  in  particular,  it  was  hela  that  the  plaint  iff 
might  appropriate  them  to  the  debt  for  which  he  had  the  worse  security. 
In  Bosanquet  v.  Wray  it  was  held,  that  a  crec^tor  receiving  money 
without  any  specific  appropriation  by  the  debtor  might  be  pernii'tcd,  in 
a  court  of  law,  to  ascribe  it  to  the  discharge  of  a  prior  and  purely  equi- 
table debt,  and  sue  him  at  law  for  a  subsequent  legal  debt. 

These  cases  show  clearly  that  the  receiver  has  a  right  to  appropriate. 
if  the  payer  omit  to  do  so ;  and  in  Simson  v.  Ingham,  that  he  may  make 
tne  appropriation  at  any  time  before  action.  Best,  J.,  was  the  only 
judge  who  said  that  the  appropriation  must  be  made  within  a  reasonable 
time ;  but  if  that  were  necessary,  it  has  been  made  within  a  reasonable 
time  here :  and  this  is  not  even  the  case  of  one  debt  being  more  burden- 
some than  another ;  for,  if  a  debtor  wishes  to  do  what  is  just,  there  are 
many  cases  in  which  he  will  not  set  up  the  statute  of  limitations  as  a 
defence. 

I  think  therefore  that  the  plaintiff  is  entitled  to  judgment  for  15/. 

BosANQUBT,  J. — This  is  an  action  brought  for  the  recovery  of  a  debt, 
one  part  of  which  accrued  within  six  years,  and  the  other  more  than  six 
years,  before  the  action  commenced.  H'Uliams  v.  Griffiths  is  a  decisive 
authority  that  the  account  between  these  parties  was  not  an  oi>en  account 
withiA  the  meaning  of  the  exception  in  the  statute  of  limitations :  and  I 
think  the  payment  of  15/.  is  not  such  a  payment  on  account  as  will  revive 
the  plaintiff's  claim  to  the  earlier  debt.  In  order  to  have  that  effect,  it 
should  have  been  expressly  paid  on  account  of  such  debt ;  but  there  is 
no  evidence  here  of  any  act  by  the  debtor  to  show  that  it  was  so  paid, 
and  therefore  I  am  of  opinion  tne  debt  which  had  accrued  more  than  six 
years  before  the  action,  cannot  be  recovered. 

A  third  question  however  arises,  whether  the  plaifttiff  may  not  be  taken 
to  have  appropriated  the  payment  to  the  older  debt:  at  the  time  of  the 
payment,  no  appropriation  was  made  by  either  party ;  but  as  the  debtor 
made  no  appropriation,  the  creditor  might  appropriate  the  payment  at 
any  time  betore  the  action  commenced ;  and  he  had  every  motive  for 
applying  it  to  the  debt  for  which  he  had  no  remedy  at  law.  In  Bosan- 
quet v.  Wray  it  was  held,  that  a  creditor  receiving  money  without  any 
specific  appropriation  by  the  debtor  might  be  permitted,  in  a  court  of 
law,  to  ascribe  his  receipt  to  the  discharge  of  a  prior  and  purely  equitable 
debt,  and  sue  him  at  law  for  a  subsequent  legal  debt. 

It  was  not  necessary  he  should  manifest  the  appropriation  by  any 
specific  act ;  and,  as  he  had  an  interest  and  the  right  to  make  the  appro- 
priation, I  think  he  is  entitled  to  judgment  for  15/. 

CoLTMAir,  J. — It  has  been  argued,  that  the  payment  of  15/.  by  the 
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defendant  must  take  the  earlier  part  of  the  account  out  of  the  statute  of 
limitations,  because  the  defendant  must  have  known  there  was  a  balance 
against  him  on  that  part  of  the  account :  and  if  it  were  clear  he  knew 
that  such  was  the  state  of  the  account,  it  might  be  so :  but  there  is  no 
evidence  that  he  knew  the  state  of  the  account ;  and  therefore  I  think 
that  the  payment  did  not  revive  the  earlier  debt. 

Then  comes  the  question  whether  the  plaintiff  might  not  himself  apply 
it  to  the  earlier  debt.  It  is  contended  on  the  authority  of  Meggott  v. 
Mills,  and  Daioe  v.  Holdsuiorth,  Peake,  N.  P.  C.  64,  that  it  ought  to  be 
applied  to  the  more  burdensome  of  the  two  debts :  but  it  is  sufficient  to 
say,  that  notwithstanding  the  doubt -expressed  by  the  Master  of  the  Rolls  in 
Clayton*s  case,  the  general  current  of  authorities  is  the  other  way,  estab- 
lishing that  where  the  debtor  omits  to  make  an  appropriation,  the  creditor 
may  appropriate  the  payment  to  the  earlier  debt :  whether  he  should  do 
that  within  any  limited  time,  it  is  not  necessary  to  decide  here,  because 
there  has  been  no  unreasonable  delay ;  the  more  correct  view,  however, 
seems  to  be,  that  the  creditor  is  not  limited  in  point  of  lime.  The  plain- 
tiff therefore  is  entitled  to  judgment  for  15/. 

Erskine,  J. — I  agree  in  the  opinion  which  has  been  pronounced  on 
both  points.  ,  The  case  of  Tippets  v.  Heane  shows  that,  in  order,  by 
part  payment,  to  take  a  debt  out  of  the  operation  of  the  statute,  the  pay- 
ment should  be  made  on  account  of  that  particular  debt :  the  reason  is, 
that  the  payment  is  taken  as  an  acknowledgment,  and  therefore  the  inten- 
tion of  the  party  making  it  is  material.  Here  there  were  two  debts; 
one  for  which  the  debtor  could  be  sued,  the  other  for  which  he  could 
not ;  if  we  look  to  his  intention,  the  probable  inference  is,  that  he  meant 
to  apply  it  to  the  debt  for  which  he  was  liable  to  be  sued,  and  that  is  the 
meaning  of  the  case  of  MeggoU  v.  Mills,  and  Dane  v.  Holdsnvorth.  I 
think  therefore  that  the  payment  did  not  restore  the  plaintiff's  right  to 
sue  for  the  older  debt. 

But  if  the  debtor  does  not  expressly  apply  the  payment  to  the  more 
recent  debt,  the  law  gives  the  creditor  the  right  to  apply  it  to  the  older  : 
and  the  creditor  would  apply  it  to  the  older  debt  lor  the  very  'reason 
which  leads  the  debtor  to  apply  it  to  the  more  recent.  On  tfiis  point, 
therefore,  our  judgment  must  be  in  favour  of  the  plaintiff  for  15/. 

Judgment  for  plaintiff  accordingly. 


Willis  v.  hallett.— p.  465. 

The  bftnkraptcj  of  a  wle  plaintiff  before  action  is  an  issuable  plea. 

The  declaration  in  this  case  stated  that  the  defendant  was  indebted 
to  the  plaintiff  for  goods  sold  and  delivered  ;  and  the  defendant,  being 
under  terms  of  pleading  issuably,  pleaded  first,  nunquam  indebitatus ; 
and,  secondly,  that  after  the  debt  accrued,  and  before  the  action  was 
commenced,  the  plaintiff  became  a  bankrupt :  whereupon. 

The  plaintiff  signed  judgment,  on  the  ground  that  tne  second  was  not 
un  issuable  plea. 

Hayes,  having  obtained  a  rule  nisi  to  set  aside  such  judgment  as 
irregular, 

nilde,  Seijt.,  showed  cause,  on  an  affidavit,  that  the  debt  had  been 
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assigned  by  the  plaintiff  to  one  Smith  before  the  bankruptcy,  and  did  not 
pass  under  the  plaintiff's  commission,  and  that  Smith  had  since  died, 
leaving  the  plaintiff  his  executor.  According  to  Staples  v.  Holdsirorth, 
4  New  Cases,  144,  (33  Eng.  Com.  Law  Reps.  306,)  and  Hetlenhall  v. 
GraJiam,  Ibid.  714,  (33  Eng.  Com.  Law  Reps.  5.04,)  the  bankruptcy  or 
insolvency  of  the  plaintiff  are  not  issuable  pleas;  and  Waterfall  \.  G/ode, 
3  T.  R.  305,  and  Serle  v.  Bradshaw,  2  Cr.  &  Mees.  148,  establish  that, 
where  a  defendant  is  under  terms  of  pleading  issuably,  if  one  of  several 
pleas  pleaded  by  him  be  not  issuable,  the  plaintiff  is  entitled  to  sign 
judgment. 

'  Hayes, — In  Staples  v.  HMsicortk,  the  defendant  pleaded  the  bank- 
ruptcy of  one  of  the  several  plaintiffs  after  the  action  commenced :  that 
bankruptcy  could  not  "have  prevented  the  merits  of  the  cause  from  being 
•tried,  or  have  exposed  the  defendant  to  be  called  on  to  pay  the  debt  over 
again,  because  tne  other  plaintiffs  would  be  entitled  to  recover  it :  but 
here,  if  the  defendant's  plea  be  true,  he  might,  after  satisfying  the  plain- 
tiff, be  called  on  to  pay  the  debt  to  the  plaintiff's  assignees.  The  court 
would  not  determine  on  affidavit,  whether  or  not  the  debt  passed  under 
the  commission. 

Tiff  DAL,  C.  J. — This  case  is  distinguishable  from  Staples  v.  Holdsirorthj 
in  which  there  were  several  plaintiffs,  and  the  bankruptcy  pleaded  as  to 
one  did  not  take  place  till  the  action  had  commenced :  here,  there  is  but 
one  plaintiff,  and  the  bankruptcy  took  place  before  the  action ;  and  we  * 
cannot  say  that  a  plea  of  bankruptcy  is  not,  on  the  face  of  it,  an  issuable 
plea.        '  ., 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


HEARSEY  V.  PECHELL  and  Others.— p.  466. 

pi  an  action  of  trespass  against  magistrates  for  turning  plaintiff  out  of  a  cottage,  at  the  instance 
of  parish  officers  who  claimed  the  premises  as  part  of  the  poor-house,  the  (>>urt  refused  to 
call  on  plaintiff  to  give  security  for  costs,  on  the  ground  that  the  action  had  been  instigated 
and  encouraged  by  a  third  person,  who  had  petitioned  the  House  of  Lords  on  Uie  subject* 
and  had  thrown  out  expressions  of  a  determination  to  see  plaintiff  reinstu ted. 

This  was  an  action  of  trespass  asainst  certain  magistrates,  for  exe- 
cuting a  warrant  under  which  the  defendant  had  been  turned  out  of  a 
cottage  in  which  he  had  resided  for  some  years.  The  warrant  had  been 
granted  at  the  instance  of  the  parish  officers  of  Ambersham  South,  who 
claimed  the  cottage  as  part  of  the  poor-house  of  the  tithing  in  which  it 
stood ;  alleged  that  the  plaintiff  had  occupied  it  as  a  pauper  by  their 
permission;  and  extruded  him  under  the  provisions  of  59  G.  3,  c.  12, 
*«.  24. 

The  plaintiff  had  been  much  countenanced  in  the  claim  he  made  tci 
the  property  by  Mr.  John  Webster  Wood,  who  petitioned  the  House  of 
Loras  in  his  favour,  and,  upon  bein^  there  referred  to  the  courts  of  jus- 
tice, wrote  several  letters  to  the  parish  officers,  in  one  of  which  he  said, 
will  not  shrink  from  any  step  I  may  have  taken  in  the  affair,  and, 
while  trial  by  jury  exists,  I  fear  no  one,  and,  if  personally  insulted,  will 
spare  no  expense  in  my  defence :  the  cause  I  have  considered  a  public. 
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not  a  private  one :"  in  another, — **  If  you  will  send  the  title-deeds  of  the 
cottage,  or  prove  to  the  satisfaction  of  Mr.  Rodgers  that  the  property 
belongs  to  the  parish,  Hearsey  vi^ill  give  no  further  trouble."  He  after- 
wards sent  the  plaintiff  to  Kodgers,  the  attorney  who  conducted  the 
cause,  and  said  he  would  see  the  plaintiff  through  the  House  of  Lords. 

On  affidavit  of  these  facts, 

fVildCf  Serjt.,  obtained  a  rule  calling  on  the  plahitiff  to  show  cause 
why  proceedings  should  not  be  staid  until  security  for  costs  should  be 
given,  either  by  the  plaintiff  or  by  Mr.  Wood. 

In  Tenant  v.  Broivn,  5  B.  &  C.  208,  (11  Eng.  Com.  Law  Reps.  204,) 
where,  in  trespass  against  parish  officers  for  distraining  for  poor  rates, 
it  appeared  that  the  plaintiff  refused  to  pay  the  rate  by  the  desire  of  his 
landlord,  who  was  also  the  attorney  in  the  cause,  the  court  stayed  the 
proceedings  until  he  gave  security  for  costs. 

Eric  and  Knowles  snowed  cause  on  affidavits,  setting  forth  the  nature 
ofHearsey's  claim,  stating  that  Rodgers  was  not  the  attorney  of  Wood, 
and  had  never  seen  him  before  Hearsey's  action  was  commenced  ;  and 
that  Wood  had  no  pecuniary  interest  in  the  cause,  but  stirred  in  it  solely 
on  public  grounds.  The  poverty  of  the  plaintiff  had  been  repeatedly  held 
no  ground  for  requiring  security  for  costs.  M'CuIlock  v.  Hobinson,  2  N. 
R.  352 ;  Morgan  v.  Evans,  7  B.  Moore,  344,  (17  Eng.  Com.  Law  Rep. 
76.) 

In  Tenant  v.  Brown,  the  landlord,  who  was  also  the  attorney  of  the 
•  plaintiff,  had  a  direct  pecuniary  interest  in  the  result  of  the  cause,  and 
had  stimulated  the  plaintiff  not  to  pay  tlie  rate  for  which  the  parish  offi- 
cers distrained  on  him. 

fVilde. — Ahhough  Wood  has  no  pecuniary  interest,  the  plaintiff  may 
be  called  on  to  give  security  if  this  be  in  effect  Wood's  action :  and  that 
it  is  such,  either  from  private  or  public  motives,  the  facts  disclosed  suffi- 
ciently evince.     It  is  manifest  the  house  in  question  belongs  to  the  parish. 

TixDAL,  C.  J. — We  are  not  called  on  to  decide  whether  this  house  be 
the  property  of  the  plaintiff  or  of  the  parish,  for,  though  we  may  form  an 
opinion  of  our  own  from  the  affidavits,  the  plahitiff  has  a  right  to  go 
before  a  jury.  ^ 

The  real  question  is,  whether  this  is  the  action  of  the  plaintiff,  or  sub 
stantially  the  action  of  Mr.  Wood. 

If  it  were  an  action  which  the  plaintiff  would  not  have  brought  but  foi 
the  instigation  and  countenance  of  Wood,  the  case  would  fall  within  the 
principle  of  Tenant  v.  Broiw.,  and  another  case  in  the  Court  of  King's 
Bench,  where  a  master  was  compelled  to  pay  costs  for  his  servant,  whom 
he  had  put  forward  as  a  defendant  instead  of*  himself.  But  it  is  not  clear 
to  me  that  this  is  an  action  which  the  plaintiff  would  not  have  brought 
without  the  instigation  of  Wood.  There  are  no  doubt  expressions  of 
Wood's  which  &ad  to  such  an  inference,  and  which  called  for  an 
answer :  but,  after  hearing  the  affidavits  on  the  part  of  the  plaintiff,  we 
think  the  rule  ought  to  be  discharged. 

The  rest  of  the  court  concurring,  the  rule  was 

Discharged. 
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PENNEY  V.  SLADE  and  Another.— p.  469. 

A  magristrete,  who  obtains  a  ▼erdict  in  an  action  brought  against  him  hr  an  act  done  in  bis 
judicial  capacity,  must  procure  the  certificate  of  the  judge  who  tried  the  cause,  as  a  coudi- 
tion  precedent  to  his  demand  of  double  coats  under  7  Jac.  I,  c.  5. 


Upon  an  affidavit  that  this  was  an  action  of  trespass  against  two 
magistrates  for  issuing  a  warrant  of  distress  for  a  poor-rate,  under  which 
the  plaintiff's  goods  were  sold ;  that  a  verdict  was  found  for  the  defen- 
dants at  the  Dorsetshire  Lent  assizes,  1838 ;  that  a  rule  nisi,  to  set  aside 
the  verdict,  had  been  discharged  in  February  last ;  see  ante,  p.  122 ;  that 
the  plaintiff's  agent  had  admitted,  on  taxation  of  costs,  that  the  action 
was  brought  against  the  defendants  in  the  capacity  of  magistrates ;  but 
said  that  he  would  not  consent  to  pay  double  costs  without  the  certificate 
of  the  judge  who  tried  the  cause ;  that  the  defendant's  agent  had  applied 
repeatedly  to  Lord  Dbnman,  before  whom  the  cause  was  tried,  for  such 
certificate,  but  had  not  succeeded  in  obtaining  it. 

BompaSf  Serjt.,  obtained  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  defendants  should  not  enter  a  suggestion  on  the  record  that  they 
were  sued  in  this  action  as  magistrates,  or  why  the  master  should  not 
tax  them  their  double  costs. 

By  7  Jac.  1,  c.  5,  s.  1,  it  is  enacted,  that,  "If  the  verdict  shall  pass 
with  the  defendant  or  defendants  in  any  such  action,  or  the  plaintiff  or 
plaintiffs  therein  become  nonsuit,  or  suffer  any  discontinuance  thereof,  in 
every  such  case  the  justice  or  justices,  or  such  other  judge  before  whom 
the  said  matter  shall  be  tried,  shall,  by  force  and  virtue  of  this  act,  allow 
unto  the  defendant  or  defendants  his  or  their  double  costs  which  he  or 
they  shall  have  sustained  by  reason  of  their  wrongful  vexation  in  defence 
of  the  said  action  or  suit." 

This  is  made  perpetual  by  21  Jac.  1,  c.  12,  which  also  enacts,  sect.  5, 
"  That  if,  upon  the  trial  of  any  such  action,  the  plaintiff"  shall  not  prove 
to  the  jury  which  shall  try  the  same,  that  the  cause  of  action  was  within 
the  county  wherein  such  action  shall  be  laid,  then  in  every  such  case  the 
jury  shall  find  the  defendant  not  guilty  :  and  if  the  verdict  shall  pass  with 
the  defendant  or  defendants  in  any  such  action,  &c.,  or  the  plaintiff  or 
plaintiffs  therein  become  nonsuit,  or  suffer  any  discontinuance  thereof,  in 
every  such  case  the  defendant  or  defendants  shall  have  such  double  costs, 
and  all  other  advantages  and  remedies  as  in  and  by  the  said  former  act 
is  limited,  directed,  or  provided." 

Crowder  and  Bingham,  who  showed  cause,  relied  on  Anon.  2,  Ventris, 
45 ;  Grlndley  v.  Holloway,  Dougl.  307 ;  and  Harper  v.  Carr,  7  T.  K. 
448,  as  express  authorities,  that  in  the  case  of  a  verdict,  the  certificate 
of  the  judge  who  presides  at  Nisi  Prius  is  a  condition  precedent  to  the 
defendants  obtaining  their  double  costs.  Those  authorities  had  bct-u 
adopted  in  all  the  books  of  practice,  and  comprehended  a  period  of  moiv 
than  a  century  and  a  half,  during  which  the  same  view  had  been  taken 
of  the  statute.  It  was  necessary  that  the  judge  at  Nisi  Prius  should  have 
the  jurisdiction  in  such  cases,  and  not  the  court :  the  jud^  at  Nisi  Prius 
knew  the  circumstances  of  the  case  more  accurately  than  they  could 
ever  be  known  by  the  court ;  and  the  legislature,  notwithstanding  the 
imperative  language  of  the  statute,  must  have  intended  to  lodge  a  discre- 
tion somewhere ;  tor  it  never  could  have  proposed  to  give  magistrates 
their  double  costs,  where,  though  held  by  the  courts  to  have  been  acting 
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\wn  the  exercise  of  their  jurisdiction,  they  had  obviously  misconducted 
tliemselves  ;  as  in  the  case  of  Bolton  v.  Boldero,  cited  by  ^urrouoh,  J.  in 
bright  V.  iVaies,  5  Bingh.  339,  (15  Eng.  Com.  Law  Rep.  462,)  where 
a.  magistrate  committed  his  groom  to  prison  for  refusing,  with  an  oath, 
to  saddle  his  worship's  horse :  the  language  of  the  statute  7  Jac.  1 ,  there- 
fore, which  required  the  justice  or  justices,  before  whom  the  cause  is 
tried,  to  allow  the  defendant  his  double  costs,  must  be  taken  distribu- 
tively;  in  the  case  of  a  discontinuance,  the  court  may  award  the  costs, 
as  being  the  justices  before  whom  the  cause  is  tried  ;  and,  in  the  case 
of  a  vendict,  the  judge  at  Nisi  Prius,  as  being  the  justice  before  whom 
it  is  tried.     The  21  Jac.  1,  c.  12,  s.  5,  carried  the  matter  no  further, 
because,  assuming  it  to  apply  to  the  same  cases  as  the  7  Jac.  1,  it  only 
provides  that  the  defendant  shall  have  such  double  costs  as  by  that  act  is 
directed :  but  in  truth  that  section  only  applied  to  the  case  where  the 
venue  is  not  laid  in  the  county  in  which  the  act  complained  of  was  com- 
mitted. 

Wilde,  Serjt.,  and  Bompas,  in  support  of  the  rule,  contended  that 
Grindleyv.  Holloway  Sind  Harper  v.  Carr  were  decided  on  the  authority 
of  the  anonymous  case  of  two  lines  in  Ventris,  and  therefore  ought  not 
to  have  much  weight :  that  the  first  statute,  prescribing  that  the  justice 
or  justices  before  whom  the  case  is  tried  shall  allow  the  defendant  his 
double  costs  in  the  cases  provided  for;  and  the  second,  enacting  that  he 
ikaii  have  such  costs,  were  clearly  imj)erative,  and  left  no  discretion  in 
the  judge  at  Nisi  Prius  or  the  court ;  and  that,  as  it  was  clear  the  word 
tt'itd  was  not  used  in  the  narrow  sense  of  a  trial  at  Nisi  Prius,  since  it 
was  applied  as  well  to  the  case  of  a  discontinuance  as  of  the  verdict  of 
a  jury,  it  must  be  taken  that  the  power  of  allowing  the  costs  was  lodged 
as  well  in  the  justices  who  form  the  court,  as  in  the  justice  who  presides 
at  Nisi  Prius. 

The  language  of  the  second  statute  was  not  adverted  to  in  any  of  the 
cases  cited ;  while  the  preamble  of  the  first  showed  the  desire  of  the 
legislature  to  protect  magistrates  from  vexatious  suits,  and,  by  deterring 
complainants,  to  induce  persons  of  credit  to  undertake  the  duties  of  the 
office. 

The  argument,  that  the  judge  at  Nijsi  Prius  is  better  acquainted  with 
the  merits  of  the  case  than  the  court,  would  not  apply  to  the  case  of  a 
nonsuit  or  discontinuance,  and  therefore  afforded  no  reason  ibr  the 
court's  relying  on  his  certificate :  in  such  cases  the  court  must  enter  a 
suggestion,  and  allow  the  costs  upon  the  ordinary  means  of  information 
allbrded  by  affidavit.  Besides,  the  judge  at  Nisi  Prius  had  no  power  to 
allow  costs  :  the  allowance  is  always  the  act  of  the  court. 

TiNDAL,  C.  J. — It  appears  to  me,  that  this  rule  must  be  decided  on  the 
construction  of  the  statute  7  Jac.  1,  c.  5,  alone :  because  I  think  the  21 
Jac.  1,  c.  12,  s.  5,  does  not  apply  to  this  case,  but  to  an  inconvenience 
recited  in  sect.  4  :  "  The  plaintiff'  is  at  liberty  to  lay  his  action  which  he 
shall  bring  against  any  justice  of  peace,  or  other  officer,  in  any  foreign 
county  at  his  choice,  which  hath  proved  very  inconvenient  unto  sundry 
of  the  officers  and  persons  aforesaid,  that  have  been  impleaded  by  son^e 
contentious  and  troublesome  persons  in  counties  far  remote  from  their 
places  of  habitation :  And  then  sect.  5  provides,  "  That,  if  upon  the  trial 
of  any  such  action,  the  plaintiflf  shall  not  prove  to  the  jury  who  shall  try 
the  same,  that  the  cause  of  action  was  within  the  county  wherein  sucli 
action  shall  be  laid,  then,  in  every  such  case,  the  jury  shall  find  the 
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defendant  not  guilty :  and  if  the  verdict  shall  pass  with  the  defendant  or 
defendants  in  any  such  action,  or  the  plaintiff  or  plaintiffs  therein  become 
nonsuit,  or  suffer  any  discontinuance  tnereof,  that  in  every  such  case  the 
defendant  or  defendants  shall  have  such  double  costs,  and  all  other  advan- 
tages and  remedies  as  in  and  by  the  said  former  act  is  limited,  directed, 
or  provided." 

The  object  is,  in  every  such  case,  that  is,  in  every  action  brought  in  a 
county  other  than  that  in  which  the  cause  of  action  arose,  to  give  the 
defendant  a  verdict,  and  such  costs  as  are  provided  by  the  former  act. 

We  have  then  to  see  how  the  costs  are  provided  for  by  the  former 
act.  That  act  prescribes  that  "  if  the  verdict  shall  pass  with  the  defen- 
dant or  defendants  in  any  such  action,  or  the  plaintiff  or  plahitiffs  therein 
become  nonsuit,  or  suffer  any  discontinuance  thereof,  in  every  such  case 
the  justice  or  justices,  or  such  other  judge  before  whom  the  said  matter 
shall  be  tried,  shall,  by  force  and  virtue  of  this  act,  allow  unto  the  defen- 
dant or  defendants  his  or  their  douBle  costs,  which  he  or  they  shall  have 
sustained  by  reason  of  their  wrongful  vexation  in  defence  of  the  said 
action  or  suit." 

The  first  argument  on  which  reliance  has  been  placed,  in  support  of 
this  rule,  is  that,  as  a  nonsuit  and  a  discontinuance  cannot  be  the  subject 
of  a  trial,  the  word  tried  must  apply  as  well  to  the  proceedings  of  the 
court  in  which  the  action  is  brougnt,  as  to  the  investigation  before  a  jury 
and  that  therefore  the  justices  in  banc  are  entitled  to  enter  a  suggestion, 
without  the  certificate  of  the  judge  at  Nisi  Prius.  But  we  must  distribute 
the  words  according  to  the  subject-matter,  and  then  comes  the  question, 
what  meaning  is  to  be  attached  to  the  words  "justice  or  justices,  or 
other  judge  ?"  I  apprehend  the  words  justice  or  justices  were  intended 
to  apply  to  justices  of  assize  and  Nisi  Prius ;  and  ot/ier  judge,  to  judges 
of  interior  courts ;  and  as  the  judge  at  Nisi  Prius  is  best  acquainted  with 
the  merits  of  a  cause  that  is  tried,  he  is  the  person  who  should  allow  the 
costs.  It  is  objected  that,  in  the  case  of  a  nonsuit  or  discontinuance,  he 
knows  nothing  of  the  merits :  those  may  be  propel*  cases  for  applying  to 
the  court  for  a  suggestion ;  but  where  there  is  a  trial  at  Nisi  Prius,  the 
presiding  judge,  as  under  other  statutes,  is  the  proper  authority  to  decide 
on  the  subject  of  costs.  It  is  then  contended  that  he  has  no  authority  to 
alloio  costs,  the  allowance  being  the  act  of  the  court ;  but  that  must  be 
construed  so  as  to  effect  the  intention  of  the  legislatui*e,  and  the  judge 
may  in  some  manner  signify  his  allowance  as  a  guide  for  the  officer  who 
taxes. 

Even  if  there  were  any  doubt  on  the  subject,  I  should  think  it  danger- 
ous to  interfere  where  the  practice  under  a  statute  has  been  uniform  for 
such  a  length  of  time,  and  is  supported  by  no  less  than  three  decisions 
which  have  never  been  impugned. 

BosANQUET,  J. — I  did  think  that  after  four  decisions— one  in  Ventris,  a 
second  in  the  time  of  Lord  Mansfield,  a  third  by  Lord  Kenyok,  and  a 
fourth  by  the  Court  of  Exchequer  in  Korman  v.  Danger,  3  Y.  &  Jer. 
203,  this  question  might  have  been  considered  at  rest,  and  that  we 
should  not  have  been  called  upon  to  give  an  opinion  upon  this  statute. 

However,  I  do  not  shrink  from  doing  so.  I  think  we  ought  not  to 
have  interfered,  even  if  the  judge  at  Nisi  Prius  had  not  been  applied  to : 
but  when  he  has  been  applied  to,  and  has  declined  to  certify,  the  court 
cannot  be  called  upon  to  enter  a  suggestion. 

CoLTMAN,  J. — I  put  my  decision  on  the  cases  which  have  been  cited. 
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The  course  of  applying  to  the  judge  at  Nisi  Prius  is  clearly  the  more 
convenient,  because  he  knows  ail  that  passed  at  the  trial ;  and,  accord- 
ing to  the  authorities,  I  think  the  apphcation  should  be  made  to  him,  as 
well  in  cases  under  the  statute  12  Jac.  as  under  7  Jac.  c.  5,  for  it  must 
be  intended  that  the  courts  were  aware  of  both  statutes  when  they  deci- 
ded the  cases  referred  to. 

Erskiwe,  J. — The  object  of  12  Jac.  1,  was  chiefly  to  extend  to  other 
persons  besides  magistrates  the  benefits  of  the  enactments  of  7  Jac.  1. 
We  must  therefore  see  what  was  intended  by  7  Jac.  1.  If  this  question 
were  now  to  be  determined  for  the  first  time,  the  court  must  inquire  what 
would  be  the  most  convenient  way  of  obtaining  a  knowledge  of  the  facts 
on  which  to  ground  their  judgment  as  to  costs.  In  the  case  of  a  discon- 
tinuance it  may  be  done  by  suggestion  on  the  record,  as  in  Rex  v. 
Poland,  1  Str.  49 ;  but  after  a  trial  at  Nisi  Prius,  where  the  judge  who 
presides  knows  all  that  passed,  it  has  been  determined  that  the  more  con- 
venient course  is  to  have  his  certificate  :  and  I  see  no  reason  ff»r  depart- 
ing from  that  decision. 

Rule  discharged. 


EDWARDS  V.  GREENWOOD.— p.  476. 

To  an  action  on  a  promisscrj^  note,  defendant  pleaded  that,  afler  the  making  the  note,  plaintiff 
drew  a  bill  on  dclciidant,  which  defendant  accepted,  and  plaint  iff  received  in  ratisfaclion  of 
the  note.  Plaintiff  replied  that  he  did  not  draw,  defendant  did  not  accept,  and  plaintiff  did 
not  receive  the  bill  in  satisfaction.  Defendant  having  demurred  to  the  replication,  Held,  that 
t2ie  coart  had  not  juriadiction  to  act  the  dciuurrcr  aside  upon  an  affidavit  that  the  pleu  was 
totally  faUe. 

To  an  action  by  the  indorsee  of  a  promissory  note,  the  defendant 
pleaded,  that,  after  the  making  of  the  promise,  the  plaintiflT  drew  a  bill  on 
ihe  defendant  for  tiO/.,  which,  after  the  defendant  had  accepted  it,  the 
plaintiff  took  in  satisfaction  of  the  promissory  note,  and  indorsed  it  to 
{persons  unknown  to  the  defendant. 

Replication,  that  the  plaintiff'  did  not  draw  any  such  bill,  nor  did  the 
defendant  accept  it,  nor  did  the  plaintifi*  take  it  in  satisfaction  of  tlie 
promissory  note. 

Demurrer,  on  the  ground  that  the  replication  was  muUifarious  and 
complex. 

A  judge  at  chambers  having,  after  hearing  the  parties,  made  an  order 
for  setting  aside  the  demurrer, 

HurhUme  obtained  a  rule  nisi  for  setting  aside  the  judge's  order  as 
exceeding  his  jurisdiction. 

Petersdorff  showed  cause  on  an  affidavit  which  stated  that  all  the 
circumstances  alleged  in  the  plea  were  false,  and  that  the  demurrer  had 
been  raised  hnerely  for  delay.  He  contended  that  though  the  falsehood 
of  a  plea  was  no  ground  for  setting  it  aside,  yet  where  the  plea  was 
false,  the  court  would  not  allow  the  defendant  to  demur  to  a  replication 
which  fairly  put  the  whole  in  issue.  This  replication  was  no  more  than 
a  special  replication  of  de  injuria ;  and,  by  the  replication  of  de  injuria,  a 
plaiiitifT  was  entitled  to  put  in  issue  the  whole  of  a  plea.     In  Crisp  v. 
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Griffiths^  2  Cr.  M .  &  R.  1 59,  de  injuria  was  replied  to  a  plea  like  the 
present.  [Coltman,  J. — In  the  plea  in  that  case  there  was  no  averment 
of  a  taking  in  satisfaction  of  the  demand :  de  injuria  is  a  good  replica- 
tion where  the  plea  offers  matter  of  excuse  for  nonpayment ;  but  there  is 
no  instance  in  which  it  has  been  replied  to  a  plea  alleging  a  satisfaction 
of  the  demand.]  In  ^ebh  v.  Weaiherby^  1  New  Cases,  502,  (27  Eng. 
Com.  Law  Rep.  474,)  a  replication  to  a  plea  of  accord  and  satisfaction, 
that  the  defendant  did  not  pay  nor  did  the  plaintiff  receive  the  money  in 
satisfaction,  was  held  not  muhifarious. 

TiNDAL,  C.  J. — The  question  is,  not  whether  the  replication  can  be 
supported,  but  whether  this  is  an  arguable  demurrer ;  for,  if  it  be,  the 
court  cannot  deprive  the  defendant  of  his  right  to  argue  it. 

We  could  not  strike  out  a  plea  on  an  affidavit  of  its  falsehood ;  still 
less  can  we  dispose  of  the  demurrer  in  a  summary  way.  The  plaintiff 
may  have  leave  to  amend  his  replication. 

Rule  absolute  on  those  terms. 


HARTSHORNE  v.  WATSON.— p.  477. 

1.  In  an  action  against  an  aasi^Qce  of  a  term  for  rent,  a  witness  wan  culled  for  plaintiff  wImi 
had  himself  occupied  the  premitfes  during  a  part  of  the  period  which  defendant  was  culled  on 
lo  pay  for:  Held,  that  he  was  primu  fueie  mlert>8tcd  ;  thai  the  objection  to  his  competency 
should  be  taken,  if  at  all,  on  the  voire  dire ;  and  that,  on  his  showing  that  he  was  under- 
tenant  and  not  assignee,  he  wua  a  competent  witness  for  the  plaintiti'. 

9.  An  agreement  to  assign  U{K>n  payment  of  200/.  by  instalments, — the  assignee  to  save  the 
assignor  harmless  from  liability  to  the  IcsMir,  and  Uie  assignor  lu  re-enter  on  non-payment 
of  any  of  the  in^taluivnls, — Held  to  be  an  agreement  fur  on  assignment  only,  and  not  un 
asMignmenL 

Covenant.  The  declaration  stated  a  demise  of  a  shop  in  Tower- 
street,  by  indenture  of  1812,  from  the  plaintiff'  to  Alexander  Christie,  lu 
hold  from  the  :^5lh  of  March  then  last  past  for  twenty-six  years,  at  a  rent 
of  100/.  a  year,  payable  quarterly  on  the  usual  days :  that  in  August  182t», 
all  the  estate  and  interest  of  Christie  vested  by  assignment  in  the  delen- 
dant ;  and  that  while  she  was  possessed  of  the  demised  premises  with  the 
appurtenances,  to  wit,  on  the  25th  of  March  1830,  a  large  sum  of  money, 
to  wit,  132/.  of  the  rent  for  the  space  of  one  year  and  two  quarters  of 
the  said  term  then  elapsed, — and  the  whole  of  which  period  elapsed  after 
the  defendant  had  become  and  was  such  assignee,  and  whilst  she  was  m» 
possessed, — became  and  was  and  still  remained  in  arrear  and  unpaid  to 
the  plaintiff',  contrary  to  the  tenor  and  effect  of  the  indenture  and  of  the 
covenants  therein  contained. 

The  defendant  by  her  second  plea  traversed  the  assignment,  and,  by 
her  third,  alleged  that  the  132/.  did  not  become  due  whilst  ^he  was  pos- 
sessed of  the  demised  premises  in  manner  and  form  as  the  plaintiff*  nad 
alleged. 

At  the  trial,  the  assignment  to  the  defendant  having  been  duly  proved, 
a  witness  stated  that  he  had  received  rent  for  the  plaintiff*  from  Samuel 
Walcot ;  and  Samuel  Walcot  himself  proved  that  he  occupied  the  pre- 
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mises  under  the  defendant  from  May  1827  till  July  1829,  and  paid  rent 
to  the  plaintiff,  after  having  entered  into  an  agreement  between  himself 
and  the  defendant,  whereby  she  agreed, — ^in  consideration  and  on  pay- 
ment of  the  sum  of  '^00/.  and  interest,  at  the  times  and  in  the  manner 
'  mentioned  in  a  warrant  of  attorney  bearing  even  date  therewith, — to 
assign  unto  the  said  Samuel  Walcot,  his  executors,  administrators,  and 
assigns,  at  his  or  their  request,  costs,  and  charges,  the  lease  of  the  said 
premises :  to  hold  the  same  to  S.  Walcot,  his  executors,  administrators, 
and  assigns  for  the  term  of  eleven  years  from  Lady-day  then  last,  being 
the  residue  of  the  term  in  the  indenture  of  lease  demised,  at  the  yearly 
rent  of  100/.,  and  under  and  subject  to  the  covenants,  provisos,  and 
agreements  in  the  indenture  of  lease  to  Christie  contained :  and  the  said 
S.  Walcot  agreed  to  accept  the  said  lease  on  payment  of  the  sum  of  200/. 
and  interest ;  and  in  the  mean  time,  and  until  such  assignment  w^aS  made, 
well  and  truly  to  pay  the  rent  and  perform  the  covenants,  conditions, 
and  agreements  in  the  said  indenture  of  lease  contained ;  and  of  and 
from  the  same  to  save  harmless  and  keep  indemnified  the  said  Elizabeth 
Watson,  her  executors,  administrators,  and  assigns :  and  it  was  thereby 
agreed,  that  in  case  default  should  be  made  in  payment  of  all,  or  any,  oi 
either  of  the  instalments  mentioned  in  the  said  warrant  of  attorney,  E. 
Watson  should  be  at  liberty  to  re-enter  and  to  enjoy  the  said  premises  a^ 
in  her  former  estate. 

Walcot  never  paid  the  200/.,  and  no  other  instrument  was  executed 
between  him  and  the  defendant. 

The  defendant's  counsel  then  objected  to  the  competency  of  Walcot 
as  a  witness,  contending  that  the  instrument  proved  by  him  was  a  com- 
plete assigment  from  the  defendant,  and  established  her  third  plea. 

It  was  answered,  on  the  part  of  the  plaintiff,  that  the  objection  should 
have  been  taken  on  the  voire  dire,  and  that  the  instrument  was  not  an 
assignment. 

A  verdict  was  taken  for  the  plaintifl,  with  leav6  for  the  defendant  to 
move  to  enter  a  nonsuit  on  those  two  points.  A  rule  nisi  having  been 
obtained  accordingly, 

Peacock^  who  showed  cause,  contended  that  the  instrument  was  not 
dD  assignment  per  verba  de  praesenti,  but  only  an  agreement  to  assign, 
upt»n  payment  of  200/. :  and  as  to  the  witness,  if  he  were  incompetent, 
thd  objection  was  too  late  unless  taken  on  the  voire  dire.  1  Phill.  Evid. 
133. 

BompaSf  Serjt.,  and  Hoggins,  in  support  of  the  rule. 

If  the  instrument  produced  by  Walcot  be  only  an  agreement  for  an 
assignment,  and  not  an  actual  assignment,  Walcot  was  incompetent  U) 
be  an  witness  for  the  plaintifi';  for  by  such  proof  he  would  discharge 
himself  from  that  liability  which  his  occupation  of  the  premises  in  ques- 
tion cast  upon  him  as  apparent  assignee.  And  the  recent  statute  did  not 
render  him  competent :  tor  that  statute  only  applies  to  the  case  where  a 
witness  becomes  incompetent  because  the  verdict  may  be  evidence  for 
or  against  hinp ;  but  the  ground  of  Walcot's  incompetency  is,  not  Ins 
ability  to  use,  or  liability  to  be  affected  by  the  verdict,  but  his  direct 
interest  in  the  result  of  the  present  cause.  In  Yeomans  v.  Legh^  2 
Mees.  &  Welsh.  419,  where  in  an  action  on  the  case  for  negligence  in 
driving  by  the  defendant's  servant,  it  was  held,  that  since  the  3  &  4  W. 
4,  e.  42,  the  servant  was  a  competent  witness  for  the  defendant  without 
a  release,  his  name  being  endorsed  on  the  record,  Pabkb,  B.,  said, 
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*'  The  effect  of  the  clause  in  the  statute  is  to  make  the  witness  compe- 
tent, where  the  only  interest  is,  that  the  verdict  may  be  used  for  or 
against  the  witness.  In  this  case  there  is  no  interest,  except  that  the 
verdict  might  be  used  against  him  in  an  action  by  his  master,  to  show 
the  amount  of  the  damages  recovered." 

And  if  the  witness  was  clearly  incompetent  from  interest,  it  was  not 
necessary  to  examine  him  on  the  voire  dire:  the  objection  excludes  him, 
because  his  interest  is  supposed  to  render  him  unworthy  of  credit ;  so 
that  his  answers  on  the  voire  dire  would  be  as  little  entitled  to  credit  as 
any  other  part  of  his  testimony.  That  he  was  so  incompetent  appears 
from  McBrain  v.  Fortune,  3  Campb.  317,  .where  it  was  held  that  in  an 
action  for  goods  sold,  a  person  who  entered  into  a  contract  for  the  pur- 
chase of  the  goods  in  his  own  name  was  not  a  competent  witness  to  prove 
that  he  purchased  them  as  the  agent  of  the  defendant.  So  in  Ripley 
V.  Thompson,  12  B.  Moore,  65,  (22  E.  C.  L.  R.,)  where,  in  an  action  of 
assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the  goods  were 
sold  by  the  plaintiff  to  a  purchaser,  who  gave  promissory  notes  for  their 
value,  which  were  dishonoured,  and  the  purchaser  afterwards  became 
insolvent ;  it  appeared  also  that  the  purchaser  was  in  partnership  with 
the  defendants,  and  it  was  proposed  to  call  him  as  a  witness  for  tho 
plaintiff,  but  his  evidence  was  objected  to  by  the  defendants  without  a 
release  from  them,  and  was  rejected ;  it  was  held  that  the  purchaser's 
evidence  was  properly  rejected  on  the  ground  of  his  being  interested  in 
procuring  a  verdict  against  the  defendants,  as  in  that  case  he  would  only 
be  liable  for  part  of  the  debt.  And  in  Bland  v.  Anslet/y  2  N.  R.  331, 
in  an  action  of  trespass  against  the  sheriff  for  taking  the  goods  of  the 
plaintiff,  in  execution  for  the  debt  of  B.,  where  the  question  was  whether 
the  goods  had  been  previously  assigned  by  B.  to  the  plaintiff  or  not,  B.. 
was  held  not  to  be  a  competent  witness  to  disprove  the  assignment  to 
the  plaintiff.  In  Burgess  v.  Cuttill,  6  Car.  &  P.  282,  (25  E.  C.  L.  R.,) 
it  was  held  that  the  statute  3  &  4  W.  4,  c.  42,  s.  26,  did  not  make  the 
drawer  of  an  accommodation  bill  a  competent  witness  for  the  defendant 
in  an  action  by  the  endorsee  against  the  acceptor ;  and  that,  therefore, 
the  defendant  could  not  examine  him  without  a  release. 

At  ail  events,  if  the  defendant  ou^ht  to  have  examined  the  witness  on 
the  voire  dire,  and  failed  to  do  so,  tlie  plaintiff  could  not  afterwards,  by 
examination  on  hisT)art,  explain  away  the  apparent  incompetency  of  the 
witness ;  for  the  examination  to  competency  on  the  voire  dire  is  the  pri- 
vilege of  the  party  who  impeaches,  not  of  the  party  who  supports  the 
credit  of  the  witness. 

But  the  instrument  proved  by  Walcot  was  an  actual  assignment.  The 
intention  of  the  parties  must  prevail ;  and  that  intention  must  be  collected, 
not  from  the  stipulation  for  payment  alone,  but  from  the  other  parts  of 
the  instrument  also ;  and  the  stipulation  for  re-entry  in  case  of  default  in 
the  payments  shows  that  the  defendant  had  actually  parted  with  her 
interest  in  the  premises.  This,  therefore,  was  an  assignment,  with  a 
condition  for  re-entry ;  for  such  a  condition  may  be  imposed  even  where 
the  assignor  has  no  reversion;  Doe  dem.  Freeman  v.  Rateman,  2  B.  &  Aid. 
168  ;  Palmer  v.  Edwards,  1  Dougl.  187,  note  :  and  any  words  whereby  a 
pirty  shows  an  intention  to  divest  himself  of  possession  may  constitute  a 
perfect  demise ;  Bac.  Abr.  Lease  K. ;  Warman  v.  Faithful,  5  B.  &  AdoL 
1042,  (27  Eng.  Com.  Law  Reps.  :^61;)  Pluck  v.  Digges,  5  Bligh,  New 
Rep.  31  ;  Pc^e  v.  IJentlei/,  \2  Ea^t,  108 :  Pinero  v.  Judson,  6  Bin^.  ViOC. 
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(19  Eng.  Com.  Law  Heps.  56;)  Chapman  v.  Bluch,  4  New  Cases,  187, 
(33  Eng.  Com.  Law  Reps.  317.) 

TixDAL,  C.  J. — I  am  of  opinion  that  the  instrument  proved  by  the 
witness  Walcot  must  be  taken  as  an  agreement  to  assign,  and  not  an 
actual  assignment.  We  must  construe  the  writing  according  to  the 
intention  of  the  parties.  It  appears  clearly  to  have  been  the  intention  of 
the  defendant  when  she  entered  into  the  agreement  with  Walcot,  to  retain 
a  hold  on  the  premises  by  way  of  security ;  and  the  plan  which  she 
adopted  for  that  purpose  was,  not  to  execute  an  actual  assignment  till 
she  had  received  the  whole  of  the  200/,  And  this  is  the  express  lan- 
guage of  the  instrument  itself,  by  which  the  defendant  agrees,  in  consi- 
deration of  200/.,  to  assign  the  prelnises  to  Walcot,  to  nold  the  same^ 
under  the  covenants  and  provisos  in  the  original  lease,  and  Walcot 
agrees  to  accept  the  assignment  on  payment  of  the  200/.,  and  in  the 
mean  time  to  perform  the  covenants  in  the  lease,  and  keep  the  defendant 
harmless.  The  instrument,  therefore,  was  not  to  receive  its  effect,  as  in 
many  cases,  from  the  consideration  of  a  promised  payment,  but  from 
actual  payments  and  the  performance  of  covenants  in  the  mean  time : 
and  if  the  instrument  had  been  intended  to  operate  as  an  immediate 
assignment,  the  stipulation  for  keeping  the  deiendant  .harmless  by  the 
pcrfomiance  of  the  covenants  in  the  lease  would  have  been  unnecessary ; 
for  after  the  assignment  the  defendant  would  no  longer  have  been  liable 
lo  those  covenants.  I  think,  therefore,  that  this  was  not  an  assignment, 
and  that  Walcot  was  not  an  interested  Witness. 

But  if  he  were,  the  objection  should  have  been  taken  on  the  voire  dire. 
The  first  witness  stated  that  he  had  received  rent  for  the  plaintiff*  from 
Walcot,  then  in  occupation  of  the* premises :  that  is  prima  facie  a  case 
in  which  he  appears  to  be  assignee :  but  he  might  also  be  sub-lessee ; 
there  is  nothing  to  fix  him  with  the  character  of  assignee ;  and  when  he 
is  placed  in  that  equivocal  situation  by  the  testimony  of  another  witness, 
it  is  exactly  the  difficulty  which  he  ought  to  be  called  on  to  explain  on 
the  voire  Sire.  Bunter  v.  IVarrc,  1  B.  &  C.  089,  (8  Eng.  Com.  Law 
Reps.  1 86,)  is  expressly  in  point.  There,  in  an  action  ol  replevin,  the 
defendant  avowed  for  rent  due  from  the  plaintiff*  and  James  Bunter ;  the 
plaintifl* denied  the  tenancy  in  modoet  forma  ;  and  James  Bunter  though 
in  possession  of  the  premises  together  with  the  plaintiff",  not  appearing  to 
be  jointly  liable  for  the  rent,  was  held  a  competent  witness  for  the  plain- 
liflT  to  show  the  terms  of  the  demise. 

I  think,  therefore,  that  this  rule  must  be  discharged. 

BosANQUET,  J. — The  first  objection  is  as  to  the  competency  of  Wal-  • 
cot.  A  preceding  witness  had  stated  that  Walcot  was  in  possession, 
and  had  paid  rent :  if  so,  he  was  prima  facie  liable  to  the  plaintiff*,  and 
interested  in  the  event  of  the  suit ;  and  when  a  witness  appears  to  be 
interested  on  his  coming  into  the  box,  the  objection  is  ordinarily  taken  on 
the  voire  dire. 

It  has  been  contended  for  the  defendant,  that  where  the  witness  is 
shown  to  be  interested,  an  examination  on  the  voire  dire  is  unnecessary, 
as  he  is  not  entitled  to  any  credit :  here  the  situation  of  the  witness  was 
such  as  prima  facie  showed  him  to  be  interested,  and  it  would  be  extra- 
ordinary if  it  could  not  be  inquired  into  in  the  ordinary  way  by  the 
examination  of  the  witness  himself:  Bunter  v.  Warre,  however,  is  deci- 
sive on  th^  subject  of  his  competency. 

And  I  am  of  opinion,  that  the  instrument  produced  by  Walcot  was 
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an  agreement  to  assign,  and  not  an  assignment.  The  assignment 
was  to  be  made  on  payment  of  200/.  by  instalments  in  the  manner  pro- 
vided for,  and  in  tne  mean  time  Walcot  was  to  save  the  defendant 
harmless  from  the  covenants  in  the  lease.  Whatever  interest  was  to 
pass,  there  was  to  be  no  assignment  till  the  money  was  paid.  It  is  com- 
nt^tcnt  to  parties  so  to  stipulate,  and  to  pass  to  the  proposed  assignee  a 
limiled  interest  in  the  mean  while. 

CoLTMAN,  J. — The  privilege  of  examing  on  the  voire  dire  is  not  con- 
fined to  one  party;  and  if  the  defendant  omits  to  examine  in  the  voire 
dire  a  witness,  who  is  prima  facie  interested,  the  plaintiff  is  not  therefore 
))recluded  from  showing,  by  his  own  examination  of  the  witness,  that  he 
is  not  interested. 

It  is  not  a  right  dependent  on  the  exercise  of  a  preceding  right,  but 
equal  to  both  parties,  to  enter  on  this  collateral  issue. 

With  respect  to  the  deed,  I  think  the  defendant,  instead  of  making  an 
absolute  assignment,  intended  to  retain  an  interest  in 'the  premises  till  the 
money  was  paid. 

Erskine,  J. — I  am  of  the  same  opinion  upon  both  points.  The  interests 
of  justice  require  that  a  witness  should  be  examined  as  to  any  interest 
likely  to  operate  upon  him ;  and  though  the  authorities  have  fluctuated, 
Runter  v.  Warre  is  decisive,  that  the  fact  of  occupation  does  not  neces- 
sarily import  that  the  occupier  is  liable  as  lessee,  or  of  itself  preclude 
him  from  being  a  witness  to  show  the  terms  on  which  he  occupied. 
The  situation  of  Walcot  was  equivocal :  it  was  for  the  judge  to  ascertain 
whether  he  was  interested  or  not ;  and  it  was  reasonable  the  witness 
should  have  the  opportunity  of  making  an  explanation. 

With  respect  to  the  contract  bet^veen  Walcot  and  the  defendant,  I 
think  it  was  an  agreement  to  assign,  and  not  an  assignment :  according 
to  all  the  cases,  we  are  to  collect  the  intention  of  the  parties  from  the 
entire  instrument,  and  I  think  it  was  clearly  the  intention  of  these  parties, 
that  the  instrument  should  not  operate  as  an  assignment  till  the  wnole  of 
the  200/.  was  paid. 

Rule  discharged 


THORNTON  and  Another  v.  JENNINGS  and  Others,— p.  485. 

In  an  action  for  non.execution  of  a  contract  rclatingr  to  works  on  the  Bedford  Level,  the  Coart 
refund  to  remove  the  venue  from  Cambridireahire,  on  an  affidavit  that  a  larfre  proportion  of 
tlic  property  in  Cambridgeshire  is  liable  to  the  rates  imposed  by  the  Bedford  Level  corpora 
tion.- 

This  was  an  action  brought  by  certain  commissioners  of  the  Bedford 
Level,  to  recover  damages  for  the  non-execution  of  a  contract  relating 
to  works  to  be  done  by  the  defendants,  at  a  sluice  called  Denver  Sluice^ 
which  is  under  the  jurisdiction  of  the  Bedford  Level  corporation,  who 
raise  the  funds  for  the  expenses  of  the  corporation  by  rates  on  lands 
w^ithin  the  Level. 

Kelly  obtained  a  rule  nisi  to  change  the  venue  from  Cambridgesbire, 
on  an  affidavit,  that  the  plaintiffs  were  gentlemen  of  property  and  influ* 
ence  in  that  county ;  that  one  of  them  was  member  for  the  county ; 
that  they  had  great  control  over  the  freeholders,  and  that  a  large  pro- 
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portion  of  the  property  in  the  county  of  Cambridgeshire  was  held  liable 
to  the  rates  imposed  by  the  Bedford  Level  Corporation. 

WUdBy  Serjt.,  who  showed  cause,  contended  that  this  afforded  no 
reason  for  supposing  that  an  impartial  jury  might  not  be  obtained,  or 
for  changing  the  venue ;  Davies  v.  LowndeSj  4  New  Cases,  711,  (33  E. 
C.  L.  R.,)  Doe  V.  WilliamSy  5  New  Cases,  205,  (35  E.  C.  L.  R.) 

Kellt/  and  Byles  relied  on  the  circumstance  that  the  contract  was  for 
works  on  the  Level,  and  that  a  large  proportion  of  the  jurors  of  Cam- 
bridgeshire have  drainage  taxes  to  pay,  so  that  it  might  be  impossible, 
in  striking  the  special  jury,  to  exclude  every  juryman  interested  in  the 
event  of  the  cause. 

TiNDAL,  C.  J. — If  it  had  been  made  to  appear  to  us,  that  the  county 
of  Cambridge  is  such,  that  the  trial  of  this  cause  must  necessarily  be  by 
persons  who  would  be  liable  in  consequence  of  the  verdict,  perhaps  there 
might  have  been  reason  for  making  the  rule  absolute ;  but  there  is  no 
such  allegation  in  the  affidavits,  and  therefore  the  rule  must  be 

Discharged. 


BARRETT  v.  PARTINGTON.— p.  487. 

By  a  eo^^ovit,  it  was  declared  that  judgment  should  not  be  entered  up  till  default  should  be 
niadc  in  payment  of  an  insialment  of  the  debt,  with  costn,  to  be  taxed  by  the  master  as  be- 
tween attorney  and  client  Ueld  that,  on  default  in  (Miymcnt  of  an  instalment,  plaintiff  wall 
eniitied  to  sign  judgment,  notwitlistanding  he  had  not  taxed  costs. 

Ill  this  action  for  the  amount  of  an  attorney's  bill  the  defendant  gave 
a  cognovit,  under  which  he  withdrew  his  plea  and  confessed  the  action, 
but  it  was  declared  that  judgment  should  not  be  entered  up  till  default 
should  be  made  in  payment  of  72/.  2s.,  being  the  debt  for  which  the 
action  was  brought,  with  costs  to  be  taxed  by  the  master  as  between 
attorney  and  client,  on  the  days  and  times  and  in  the  manner  thereiii 
specified  ;  which  was  by  sundry  instalments. 

Default  having  been  made  in  payment  of  one  of  the  instalments,  the 
plaintiffsigned  judgment,  which 

Peter^rf^/f  obtained  a  rule  nisi  to  set  aside,  on  the  ground  that  the 
plaintiff  had  not  delivered  a  bill  of  the  costs  before  signing  judgment.  He 
relied  on  Booth  v.  Lady  Hyde  Parker,  3  Mees.  &  W.  54,  where  the 
defendant  gave  a  cognovit,  whereby  it  was  stipulated  that  no  judgment 
should  be  entered  up  thereon,  unless  default  should  be  made  in  payment 
of  the  debt,  with  interest  and  costs,  on  the  9th  of  November ;  in  case  the 
defendant  made  default  in  payment  as  aforesaid,  the  plaintiff  was  to  be 
at  liberty  to  enter  up  judgment  and  proceed  to  execution,  and  take  the 
whole  of  the  said  debt  and  costs,  together  with  the  costs  of  such  judg- 
ment and  execution  :  and  it  was  held,  that  no  default  could  be  made  by 
the  defendant,  until  the  plaintiff  had  furnished  her  with  a  bill  of  the  costs, 
and  had  given  her  notice  of  taxation ;  and  he  not  having  done  so,  that 
judgment  signed  on  the  10th  of  November  was  irregular,  although  the 
defendant  had  paid  no  part  of  either  the  debt  or  costs.  So  in  Wilson  v. 
Northern,  4  Dowl.  212,  it  was  held,  that  where  a  defendant  gives  a  cog- 
novit, the  costs  may  be  taxed  before  judgment  is  signed ;  and  if,  by  the 
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terms  of  the  cognovit,  the  plaintiff  is  at  liberty  to  tax  costs  and  sig 
judgment,  but  signs  his  judgment  before  the  costs  are  taxed,  the  jucf 
ment  is  irregular. 

Bompas,  Serjt.,  who  showed  cause,  observed  that,  in  Booth  v.  Lady 
Hyde  Parker 9  it  was  not  provided,  as  in  the  present  case,  that  judgment 
should  be  signed  and  costs  be  taxed  upon  default  of  the  payment  of  an 
instalment ;  and  Wilson  v.  Korthem  turned  upon  a  critical  construction 
of  the  language  of  the  cognovit,  which  differed  from  that  signed  by  this 
defendant. 

Peter sdorff. — Except  in  the  stipulation  for  payment  by  instalments, 
which  is  immaterial,  the  present  case  is  not  to  be  distinguished  from 
Booth  V.  Lady  Hyde  Parker :  the  proviso  for  paying  costs  as  between 
attorney  and  client,  implies  that  the  defendant  was  to  have  the  benefit  ol 
a  taxation  before  judgment. 

TiNDAL,  C.  J. — It  is  clear  that,  under  this  agreement,  the  plaintiff  was 
entitled  to  enter  up  judgment  on  the  defendant's  failing  to  pay  any  instal- 
ment. Before  he  issues  execution,  he  must  indeed  tax  the  costs ;  but  this 
judgment  is  in  conformity  with  the  cognovit. 

Rule  discharged. 


PEARSON  and  Others  v.  YEWENS.— p.  489. 

Defendant  was  arreiited  at  the  suit  of  M.  by  S.,  who  hod  a  warrant  from  the  late  aherifT,  but 
none  from  the  present  I'hfrc  was  ut  that  tune  another  writ  against  defendant,  in  the 
sheriff's  ofiioe,  at  the'suit  of  K. :  the  warrant  on  which,  from  the  present  sheriff,  was  in  tJio 
hands  of  N.  N.  deh'vered  this  warrant  to  S.  and  the  under-sheriff  altered  it  by  inserting  the 
name  of  S.  and  detained  defendant  at  the  »>uit  of' plaintifi':  Held,  that  defendant  was  entitled 
to  be  discharged  from  custody  at  the  suit  of  plaintiff. 

This  was  an  application  by  the  defendant  to  be  discharged  out  of 
custody  as  to  this  action,  in  which  he  was  detained  under  colour  of  a 
writ  of  capias  ad  satisfaciendum,  upon  which,  at  the  time  of  the  ari'est, 
no  warrant  had  been  issued. 

By  the  affidavit,  it  appeared  that  the  defendant  had  been  arrested  in 
an  action  at  the  suit  of  Isabella  Maclaren  by  one  Slowman,  who  had  a 
warrant  from  the  late  sheriff  of  Middlesex  to  arrest  the  defendant,  but 
had  no  warrant  from  the  present  sheriff;  and  the  defendant  w  as  there- 
upon forcibly  taken  to  Slowman's  lock-up-house  in  Chancery  Lane.  At 
that  time  there  were  several  writs  in  the  sheriff's  office  against  the  defen- 
dant, and,  during  the  time  the  defendant  was  in  the  custody  of  Slowman, 
a  warrant  which  had  been  issued  in  one  of  them  at  the  suit  of  James 
Robinson  and  Robert  Robinson,  and  which  was  in  the  possession  of  an 
officer  of  the  name  of  Nathan,  to  arrest  the  defendant,  was,  at  the  request 
of  Slowman,  delivered  to  him  by  Nathan,  an  indorsement  having  been 
made  thereon  by  Nathan  in  these  terms, — "  Not  executed  by  me,  L.  J. 
Nathan,  .'id  April  1839 ;"  and  the  warrant  was  then  altered  by  the  under- 
sheriff,  by  inserting  in  it  the  name  of  Slowman,  as  one  of  the  officers  to 
execute  it. 

An  application  was  afterwards  made  by  the  defendant  to  a  judge  at 
chambers  to  be  discharged  out  of  custody ;  the  judge  declined  to  make 
any  order;  and  tliereupon  the  defendant  sued  out  a  writ  of  habeas 
corpus,  in  order  to  his  being  removed  into  the  custody  of  the  warden. 
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To  this  writ  the  sheriff  returned  that  he  had  arrested  the  defendant  at 
the  suit  of  James  Robinson  and  Robert  Robinson,  and  that  he  was  detain- 
ed in  custody  at  the  suit  of  the  plaintiff  in  this  action,  and  by  three  other 
plaintiffs  in  three  other  actions. 

A  rule  nisi  ha^dn^  been  obtained  as  against  the  plaintiff  in  this  action, 
and  Slowman,  the  sheriff's  officer,  for  the  discharge  of  the  defendant, 

Gunning  and  Hoggins,  who  showed  cause,  contended,  that  assuming 
the  first  arrest  to  have  been  illegal,  yet  it  was  effected  by  Slowman,  a 
stranger  to  the  sheriff,  and  the  wrongful  act  of  a  stranger  would  not  pre- 
clude the  sheriff  from  detaining  the  defendant  when  once  in  his  custody : 
Hoffson  V.  ^Valker,  2  W.  Bl.  8*^3;  Arundel  v.  Chittu,  1  Dowl.  P.  C.  499. 
If  the  sheriff  were  in  fault,  he  should  have  been  made  a  party  to  this  rule. 
But  the  defendant  was  properly  detained  by  Slowman  when  his  name 
was  inserted  in  the  warrant  handed  over  by  Nathan.  In  Barrait  v.  Price^ 
'9  Bingh.  566,  (23  Eng.  Com.  Law  Reps.  384,  i  the  ground  of  the  priso- 
ner's discharge  was,  that  the  sheritPs  officer  was  acting  in  collusion  with 
the  party  who  made  the  illegal  arrest.  There  was  no  such  collusion 
here.  At  all  events,  the  defendant,  by  suing  out  the  writ  of  habeas 
corpus,  admitted  himself  to  be  in  the  legal  custody  of  the  sheriff. 

H'ilde,  Serjt.,  and  Humfrey,  in  support  of  the  rule,  relied  on  Barratt  v. 
Price  as  not  in  substance  distinguishable  from  the  present  case.  The 
defendant  was  illegally  arrested  by  Slowman :  Slowman's  name  was 
then  collusively  inserted  in  the  warrant  addressed  to  Nathan ;  and  if  the 
sheriff  adopted  that  act,  he  became  impliedly  a  parly  to  the  collusion : 
under  such  circumstances,  he  could  not  detain  a  defendant  whose  origi-  ' 
nal  arrest  was  illegal.  And  the  defendant,  by  suing  out  the  habeas 
corpus,  did  not  admit  the  legality,  but  only  ihejact  of  his  detention. 

Cur.  adv,  vulL 

TiwDAL,  C.  J., — After  stating  the  facts,  as  ante,  page  192, — On  show- 
ing cause  against  the  rule  for  discharging  the  defendant  out  of  custody,  • 
it  was  contended  that  Slowman  in  making  the  Original  caption,  having 
no  warrant  from  the  sheriff,  was  to  be  looked  on  as  a  mere  stranger,  and 
that  the  wrongful  act  of  a  stranger  in  imprisoning  the  defendant  could 
not  operate  to  prevent  the  sheritT  from  detaining  the  defendant  by  virtue 
of  the  writs  in  his  office,  which  attached  as  soon  as  the  party  was  brought 
into  the  custody  of  the  sheriff,  though  wrongfully  brought,  provided  the 
sheriff  was  no  party  to  the  wrong;  for  which  the  case  of  Haivson  v. 
^a//ier,  2  W.  Blac.'823,  and  Arundel  v.  Lh'dty,  1  Dowl.  P.  C.  499,  were 
cited.  But  it  appears  to  us,  that  if  Slowman  is  to  be  considered  as  a 
mere  stranger  in  making  the  original  caption,  the  defendant  cannot  be 
considered  as  having  txjen  in  the  custody  of  the  sheriff  by  being  taken  to 
Slowman's  lock-up-house,  for  the  lock-up-house  of  Slowman  is  not  the 
prison  of  the  sheriff,  and  the  earliest  period  at  which  any  writs  in  the 
sheritTs  office  could,  in  that  case,  attach  would  be  when  the  name  of 
Slowman  was  inserted  in  the  warrant.  We  cannot,  however,  consider 
the  defendant  as  being  lawfully  in  the  custody  of  Slowman,  in  conse- 
quence of  the  insertion  of  his  name  in  the  warrant  originally  issued  to 
Nathan.     It  must,  we  think,  be  considered  as  a  collusive  act,  intended  to 

five  a  false  colour  of  legality  to  the  original  caption  of  the  defendant  by 
lowman,  and  as  having  in  effect  made  the  sheriff  a  party  to  the  original 
illegality  committed  by  Slowman,  so  far,  at  least,  as  to  prevent  the 
detainers  from  attaching.  If  the  sheriff  had  issued  a  warrant  to  Slow- 
man  in  the  action  at  the  suit  of  Maclaren,  after  the  original  caption,  he 
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would  thereby  have  clearly  made  himself  a  party  to  the  original  wrongful 
caption :  and  we  cannot  think  he  is  less  a  wrong-doer  in  conseauence  of 
his  having  proceeded  by  a  less  direct  course  to  effect  that,  which  appears 
intended  to  produce  the  same  end :  and  the  case,  therefore,  appears  to 
us  to  fall  within  the  principle  of  the  case  of  Barratt  v  Price,  9  Bingh. 
566,  (-23  Eng.  Com.  Law  Reps.  384.) 

It  was  suggested  in  the  argument,  that  the  defendant,  by  suing  out  the 
writ  of  habeas  corpus,  and  removing  himself  into  the  custody  of  the 
warden,  had  admitted  himself  to  be  in  the  legal  custody  of  the  sheriff, 
and  that  by  consequence  the  writs  in  the  office  had  attached.  But  it 
does  not  appear  to  us  that  this  admission  ought  to  prejudice  the  defen- 
dant. A  warrant  having  been  issued  to  Slowman  to  arrest  him,  the  fact 
could  not  be  controverted  that  he  was  in  the  custody  of  the  sheriff*,'  but 
it  was  open  to  the  defendant  before  his  removal  to  controvert  the  kirality 
of  such  custody:  and  we  see  nothing  in  the- form  of  the  writ  of  habeas 
corpus  that  should  stop  him  from  still  controverting  it. 

We  therefore  think  the  rule  must  be  made 

Absolute. 


KAY  V.  MARSHALL  and  Others.— p.  492. 

A  patent  was  taken  ont  in  respect  of  new  machinery  for  preparing  flax  and  improved  machiD- 
erj  ior  spinning  flax :  the  improvement  as  to  spinning  consisted  in  spinning  at  a  shorter 
reach  tlian  had  before  been  practised  ;  but  the  contraction  of  the  reach  was  rtndertd  pmcti- 
cable  bj  the  maceration  of  tlic  flax  in  the  new  machinery  for  preparing  it;  (or  spinning 
machines,  varying  in  the  distance  of  the  reach,  had  been  in  use  before:  Held,  ihat  the 
patent  was  void,  though  the  machinery  for  preparing  the  flax  was  new  and  useful. 

The  following  case  was  sent  by  the  Master  of  the  Rolls  for  the 
opinion  of  this  court : — 

About  the  year  1824,  the  plaintiff*  claimed  to  have  found  out  and 
invented  a  new  and  improved  machinery  for  preparing  and  spinning 
flax,  hemp,  and  other  fibrous  substances,  by  power. 

The  plaintiff'  thereupon  applied  for  and  obtained  letters  patent,  under 
the  Great  Seal  of  Great  Britain,  dated  the  vi^lh  of  July,  in  tne  sixth  year 
of  the  reign  of  George  the  Fourth,  whereby,  after  reciting  that  the  plain- 
tiflfhad  by  his  petition  represented  unto  his  majestv,  that  he  the  plaintiff'  had 
found  out  and  invented  new  and  improved  machinery  for  preparing  and 
spinning  flax,  hemp,  and  other  fibrous  substances,  by  power,  which 
invention  he  believed  would  be  of  much  benefit  and  utility,  and  that  he 
was  the  first  and  true  inventor  thereof,  and  that  the  same  had  not  been 
made,  done,. or  used  by  any  other  person  or  persons  whomsoever  to  his 
knowledge  or  belief;  it  was  thereby  declared  that  his  said  majesty  did,  for 
himself,  his  heirs,  and  successors,  give  and  grant  unto  the  plaintiff',  his 
executors,  administrators,  and  assigns,  his  majesty's  'special  license,  that 
he  the  plaintiff^,  his  executors,  administrators,  and  assigns,  and  no  others, 
from  time  to  time,  and  at  all  times  thereafter  during  the  term  of  years 
therein  expressed,  should  and  lawfully  might  make,  use,  exercise,  and 
vend  the  said  alleged  invention,  &c. 

By  a  specification  luider  the  hand  and  seal  of  the  plaintiflT,  dated  the 
26th  of  January,  1826,  and  duly  enrolled  in  his  majesty's  Court  of  Chao- 
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cerv,  the  plaintiiT,  within  six  calendar  months  next  after  the  date  of  the 
said  letters  patent,  did,  in  pursuance  of  a  proviso  for  that  purpose  con- 
tained in  the  said  letters  patent,  particularly  set  forth,  describe,  and 
ascertain  the  nature  of  his  said  alleged  invention,  and  the  several  parts 
thereof,  and  in  what  manner  the  same  was  to  be  performed ;  and  after 
setting  forth  and  describing  the  same,  declared  that  what  he  claimed  as 
his  invention  in  respect  of  neiv  machinery  for  preparing  fax,  hemp,  and 
other  fibrous  substances,  were  the  macerating  vessels  marked  (B)  in  the 
plan  or  drawing  annexed  to  the  said  specification,  and  the  trough  of 
water  marked  (C) ;  and  that  what  he  claimed  as  his  invention  in  respect 
of  improved  machinery  far  spinning  Jlax,  hemp,  and  other  fibrous  sub- 
stances, was  the  wooden  or  other  trough  marked  (D),  for  holding  the 
rovings  when  taken  from  the  macerating  vessels,  and  the  placing  of  the 
retaining  rollers  e  e  and  the  drawing  rollers  c  c  nearer  to  each  other  than 
they  had  ever  before  been  placed,  say,  witliin  two  and  a  half  inches  of 
each  other,  for  the  purpose  aforesaid. 

In  the  language  of  the  specification,  the  invention  was  declared  to 
consist  of  "  new  machinery  for  macerating  flax  and  other  similar  fibrous 
substances  previous  to  drawing  and  spinning  it,  which  is  called  the  pre- 

Iiaringit;  and  also  for  improved  machinery  for  spinning  the  same  after 
laving  been  so  prepared :"  and  the  patentee,  in  describing  the  improved 
machinery  for  spinning,  said,  "  that  he  placed  the  drawing  rollers  only 
two  and  a  half  inches  from  the  retaining  rollers,  and  that  this  constituted 
the  principal  improvement  in  the  said  spinning  machinery."  Then  he 
proceeded  to  assign  the  reason  and  principle  upon  which  the  alleged 
improvement  rested,  and  in  a  later  part  of  his  specification,  (when  stating 
the  extent  of  what  he  claimed  as  his  own  invention  in  respect  of  improved 
machinery  for  spinning  flax,)  he  described  it  to  be,  the  wooden  and  other 
trough  for  holding  the  roving  taken  from  the  macerating  vessels,  "  and 
the  placing  of  the  retaining  rollers  and  the  drawing  rollers  nearer  to  each 
other  than  they  had  ever  before  been  placed,  say,  within  two  and  a  half 
inches  of  each  other,  for  the  purpose  aforesaid." 

On  the  2d  of  June,  1830,  atrial  was  directed  by  the  master  of  the 
rolls  upon  two  issues,  viz  : — 

First,  whether  the  plaintiff*  had,  before  and  at  the  time  of  the  making 
of  the  said  letters  patent,  found  out  and  invented  any  new  and  improved 
machinery,  as  in  the  letters  patent  and  specification  was  alleged; 

And  secondly,  whether  tne  said  alleged  invention  in  the  said  letters 
patent  and  specification  mentioned,  was,  before  and  at  the  time  of  making 
of  the  said  letters  patent,  of  much  or  any  public  benefit  or  utility,  as 
the  said  letters  patent  was  alleged ; 

And  the  judge  who  tried  the  said  cause  was  to  be  at  liberty  to  indoj 
special  matter  on  the  postea  as  he  should  think  fit. 

The  issues  were  tried  at  the  York  assizes,  1836,  before  Parke,  B.,  and 
a  verdict  was  found  for  the  plaintiflf  on  both  issues,  with  tlie  following 
indorsement  on  the  postea  : — that,  before  the  granting  of  the  patent,  flax, 
hemp,  and  other  fibrous  substances  were  spun  with  machines  with  slides, 
by  which  the  reach  was  varied  according  to  the  length  of  the  staple  or 
fibre  of  the  article  to  be  spun,  and  that  that  had  been  a  fundamental 
principle  of  dry  spinning  known  and  used  before  the  granting  of  the 
patent,  the  reach  having  varied  in  cotton  spinning  between  Jths  of  an 
inch  and  IJ  inch;  in  flax  or  line  spinning,  from  14  to  36  inches;  tow 
spinning,  from  4  to  9  inches:  worsted  spinning,  from  5  to  14  inches. 
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Before  the  granting  of  the  patent,  it  was  not  known  that  flax  could  be 
Bpun  by  means  of  maceration,  as  having  a  short  fibre  at  a  reach  of  '^i 
inches,  or  about  those  limits.  But  before  that  time  Horace  Hall  had 
taken  out  a  patent  for  the  application  of  moisture  in  spinning  flax,  to 
separate  the  fibres  and  reduce  the  length  of  the  staple,  and  the  machines 
manufactured  according  to  that  patent  were  constructed  with  the  reach 
of  4  J  inches. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plaintiff's 
patent  was  valid  in  point  of  law. 

The  case  was  argued  in  Hilary  term. 

Sir  F,  Pollock,  for  the  plaintiff,  relied  on  the  finding  of  the  jury  on  the 
issues,  whether  the  plaintiff  had  invented  new  machinery,  and  whether 
the  invention  was  of  public  utility.  The  indorsement  on  the  postea  did 
not  detract  from  the  effect  of  tfcat  finding ;  for  though  the  reach  of 
machines  had  varied  in  dry  spinning  before  the  plaintiff's  invention,  yet 
his  process  for  macerating  was  new,  and  was  rendered  useful  by  being 
connected  with  machinery  which  spun  the  macerated  materials  at  a 
shorter  reach  than  had  ever  been  applied  to  flax. 

The  indorsement  on  the  postea,  nowever,  could  not  be  applied  to  the 
question  which  the  court  was  called  on  to  decide ;  namely,  whether  the 
patent  was  void  on  the  face  of  it.  And  there  >yas  nothing  on  the  face  of 
it  to  affect  its  validity ;  for  admitting  that  the  principle  of  a  varying  ix*ach 
in  spinning  machinery  was  known  before,  the  application  of  that  princi- 
pie,  in  com biniition  with  the  new  macerating  process,  would  not  destroy 
the  plaintiff's  right  to  a  patent :  if  the  case  were  otherwise,  no  patent 
could  be  supported,  for  there  was  none  in  which  the  inventor  did  not 
apply  old  principles  to  new  modifications  of  machinery.  Thus,  Bramah's 
hydraulic  press  was  founded  on  the  principle  of  the  hydrostatic  paradox, 
with  which  all  the  world  was  acquainted  before  the  invention  of  the  press. 

Sir  IV.  ^.  Foliett  for  the  defendants. 

If  a  patent  be  taken  out  for  two  processes,  one  of  which  is  not  new, 
the  patent  is  void,  notwithstanding  the  other  process  be  new  and  useful; 
Bruvton  v.  HawkeCj  4  B.  <fe  Aid.  541,  (6  Eng.  Com.  Law  Rep.  509;) 
BouIUrti  V.  Bull,  2  H.  Bl.  463.  Upon  analysing  the  plaintiff's  patent,  it 
will  be  clear  that  it  has  been  taken  out  for  two  distinct  processes :  one, 
for  preparing  flax  by  maceration  ;  the  other,  for  spinning  the  flax  so  pre- 
pared. In  the  machinery  for  spinning  the  flax,  the  only  novelty  alleged 
is  the  reducing  the  reach  to  two  inches  and  a  half:  but  the  practice  of 
varying  the  reach  according  to  the  length  of  fibre  to  be  spun,  must  be 
taken  to  have  been  known  before ;  for  tne  indorsement  on  the  postea  is 
to  be  read  in  connection  with  the  finding  on  the  issues,  and  constitutes, 
with  that  finding,  a  special  verdict.  The  plaintiff,  therefore,  by  the 
second  part  of  his  patent,  seeks  to  appropriate  to  himself  the  application 
of  spinning  machinery  to  fibres  which,  by  his  macerating  process,  he  has 
reduced  to  two  inches  and  a  half:  if  this  were  allowed,  manufacturers 
would  be  precluded  from  varying  the  reach  of  their  machines,  as  they 
have  always  done  before ;  and,  according  to  the  plaintiff's  argument,  if  a 
fibre  were  discovered  in  nature  shorter  than  two  inches  and  a  half, 
neither  the  plaintiff  nor  any  other  could  be  permitted  to  contract  the 
reach  of  their  spinning  machines  accordingly.  The  patent,  therefore,  is 
void  for  seeking  to  appropriate  to  the  plaintiff,  in  connection  with  his 
own  discovery,  the  application  of  a  principle  which  was  known  before 
nnd  practised  bv  others. 
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Sir  F.  Pollock^  in  reply,  insisted  that  what  the  defendants  attempted  to 
diivide  into  two  distinct  processes,  were  only  parts  of  one  entire  and 
continued  operation.  The  plaintiff's  machinery,  by  maceration  of  the 
fibres  and  contraction  of  the  reach,  could  spin  flax  at  a  distance  of  only 
two  inches  and  a  half  between  the  rollers.  No  one  could  do  that  before, 
for  flax  cannot  be  spun  by  a  cotton  machine ;  and  the  jury  having  found 
that  the  invention  was  new  and  useful,  there  was  nothing  on  the  face  of 
the  patent  to  render  it  void. 

[Several  other  points  were  discussed  in  argument,  but  the  decision  of 
the  court  turned  only  on  this.] 

Cur.  adv,  vult. 

Tiff  DAL,  C.  J. — In  this  case,  which  has  been  sent  to  this  court  by  his 
honor  the  master  of  the  rolls,  the  question  as  to  the  validity  of  the  patent 
has  been  argued  before  us,  upon  various  grounds  of  objection ;  and,  con- 
sequently, a  certificate  in  the  general  terms  of  the  question,  that  the 
patent  does  not  appear  to  us  to  be  valid  in  point  of  law,  could  not  give 
satisfaction  to  the  court  from  which  the  question  was  sent.  We  there- 
fore proceed  shortly  to  state  the  ground  upon  which  our  opinion  is 
formed,  that  the  patent  in  question  »s  not  valid  in  law. 

The  patent  is  taken  out  for  "  a  new  and  improved  machinery  for  pre- 
parinu  and  spinning  flax,  hemp,  and  other  fibrous  substances,  by  power ;" 
and  the  invention  is  declared,  in  the  specification,  to  consist  of  "  new 
machinery  for  macerating  flax  and  other  similar  fibrous  substances  pre- 
vious to  drawing  and  spinning  it,  which  is  called  the  preparing  it ;  and 
also  for  improved  machinery  for  spinning  the  same,  after  having  been  so 
prepared." 

Now,  although  the  first  part  of  the  invention  described  in  the  patent, 
viz.  the  new  machinery  for  macerating,  appears  from  the  facts  stated  in 
the  case  to  be  a  proper  subject  for  a  patent,  both  with  regard  to  the 
invention  thereof  being  original,  and  in  all  other  respect,  yet  the  latter 
pari  of  the  patent,  viz.  the  improved  machinery  for  spinning  flax,  &c., 
does  not,  upon  the  facts  stated  in  the  case  and  the  description  of  the 
invention  contained  in  the  specification,  appear  to  us  to  be  a  subject  upon 
which  a  patent  can  by  law  be  taken  out. 

The  patentee,  in  describing  the  improved  machinery  for  spinning, 
which  constitutes  one  part  of  his  patent,  informs  the  public,  "  that  he 
places  the  drawing  rollers  only  two  and  a  half  inches  from  the  retaining 
rollers,  and  that  this  constitutes  the  principal  improvement  in  the  said 
spinning  machinery."  And  he  then  proceeds  to  assign  the  reason  and 
principle  upon  which  the  alleged  improvement  rests.  And  in  a  later 
part  of  his  specification  (when  stating  the  extent  of  what  he  claims  as  his 
own  invention  in  respect  of  improved  machinery  for  spinning  flax),  he 
describes  it  to  be,  the  wooden  or  other  trough  for  holding  tne  roving 
when  taken  from  the  macerating  vessels,  "  and  the  placing  of  the  retain- 
ing rollers  and  the  drawing  rollers  nearer  to  each  other  than  they  have 
ever  before  been  placed,  say  within  two  and  a  half  inches  of  each  other, 
for  the  purpose  aforesaid."  So  that,  looking  at  the  whole  of  the  specifica- 
tion, it  is  not  the  use  of  ihe  wooden  or  other  trough  as  used  by  him,  upon 
which  he  relies,  as  indeed  it  obviously  could  not  be,  as  an  important 
invention,  nor  as  the  proper  subject  of  a  patent ;  but  it  is  "  the  placing 
and  retaining  of  the  respective  rollers  within  two  and  a  half  inches  from 
each  other,"  that  forms  the  real  subject-matter  of  the  patent  for  the 
improved  machinery. 
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Now,  whether  a  patent  can  by  law  be  taken  out  for  placing  the  retain- 
ing rollers  and  the  drawing  rollers  of  a  spinning  machine  (which  machine 
itself  was  known  and  in  use  before),  within  two  inches  and  a  half  of  each 
other,  under  the  circumstances  stated  in  the  case,  is  the  real  question 
between  the  parties :  and  we  think  it  cannot.  For  it  appears  from  the 
indorsement  upon  the  postea,  that  before  the  granting  of  this  patent,  flax 
and  other  fibrous  substances  were  spun  with  machines  by  which  the 
reach  was  varied  according  to  the  staple  or  fibre  of  the  article  to  be 
spun,  and  that  that  had  been  a  fundamental  principle  of  dry  spinning; 
known  and  used  before  the  granting  of  this  patent ;  and  further,  that  tiie 
reach  used  in  cotton  spinning  had  been  less  than  two  inches  and  a  halt*. 
The  application,  therefore,  of  a  reach  of  two  inches  and  a  half  to  the 
spinning  of  flax,  when  in  a  state  of  maceration,  by  which  the  fibre  of  flax 
will  not  hold  together  beyond  two  inches  atid  a  half,  does  not  appear  tn 
us  to  be  any  new  invention  or  discovery,  but  is  merely  the  application 
of  a  piece  of  machinery  already  known  and  in  use,  to  the  new  macerated 
state  of  the  flax.  The  fundamental  principle  of  dry  spinning  was,  thai 
the  reach  varied  according  to  the  length  of  the  staple  or  fibre  of  the 
article  to  be  spun ;  and  spinning  machines  were  in  use,  either  with  the 
reaches  fixed,  or  connected  with  slides,  so  that  their  distance  might  be 
varied,  according  to  the  length  of  the  fibre  of  the  article  intended  to  be 
8pun ;  and,  consequently,  there  is  nothing  new  in'applying  the  use  of  a 
spinning  machine  with  a  rcar.h  of  such  a  degree  ol  shortness,  as  would 
suit  the  continuity  of  the  roving  of  the  flax  after  it  is  macerated. 

It  is  to  be  remarked,  that  the  application  of  moisture  in  spinning  flax, 
for  the  purpose  of  separating  the  fibres  and  reducing  the  length  of  the 
staple,  was  not  new  in  practice,  and  had  been  resorted  to  under  Hall's 
patent,  though  in  a  different  manner  from  that  employed  upon  this  occa- 
sion. Now,  suppose  a  patent  to  have  been  first  obtained  for  some  entirely 
new  method,  either  chemical  or  mechanical,  pf  reducing  the  fibres  oV 
flax  to  a  short  staple,  we  think  that  a  second  patent  could  not  be  taken 
out  for  an  improved  mode  of  machinery  in  spinning  flax,  which  consisted 
of  nothing  more  than  the  spinning  of  the  short  staple  of  flax  by  a  spinning 
machine  with  a  reach  of  a  given  length,  not  less  than  that  already  in 
use  for  the  spinning  of  cotton ;  the  eftect  of  which  would  be,  to  prevent 
the  first  patentee  from  working  his  invention  with  the  old  machine  at  the 

t roper  reach.     And  if  a  patent  taken  out  for  that  object  separately  would 
e  invalid,  so  also  a  patent  taken  out  for  an  invention  consisting' of  tvo 
distinct  parts,  one  of  which  is  that  precise  object,  would  be  void  also. 

The  answer  given  to  this  objection  on  the  part  of  the  plaintiff"  ha.« 
been,  that  the  invention  for  which  the  patent  has  been  taken  out,  does 
not  consist  of  two  distinct  parts,  but  has  but  one  entire  single  object  only: 
namely,  the  object  of  macerating  and  spinning  that  macerated  flax,  on  a 
machine  where  the  rollers  are  retained  at  the  prescribed  distance  from 
each  other.  But  this  appears  to  be  at  variance  with  the  specification 
itself,  which  divides  the  invention,  and  the  subject-matter  of  the  patent, 
into  two  distinct  parts ;  and  even  if  it  is  to  be  considered  as  one  entire 
invention,  if  part  of  what  is  claimed  is  not  properly  the  subject  of  a 
patent,  or  not  new,  the  whole  must  be  void. 

We  shall  therefore  certify  to  his  honour  that,  in  our  judgment,  the 
latent  in  question  is  not  valicl  in  law. 

Judgment  for  defendants. 
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IZON  V.  GORTON  and  Another.— p.  501. 

]>eiendantfi,  as  tcnnntu  from  year  to  ycAr^  occupied  a  second  floor,  which,  during  (heir  occnpa 
tion,  was  consumed  hy  an  occidental  fire:  Held,  that,  notwithstanding^  the  destruction  of 
the  premises,  they  were  liahle  to  an  action  for  uao  and  occupation  for  the  period  which 
elapsed  between  the  fire  and  the  regular  determination  of  their  tenancy. 

The  first  count  of  the  declaration  was,  for  the  use  and  occupation  of 
certain  rooms,  apartments,  and  premises  of  the  plaintiff;  the  second,  for 
money  due  from  the  defendants  to  the  plaintiff,  on  an  account  stated. 

The  defendants  pleaded  non  assumpsit,  except  as  to  ten  guineas,  and 
as  to  that,  a  tender  and  payment  into  court. 

At  the  trial  before  Tiwdal,  C.  J.,  a  verdict  was  found  for  the  plaintifl' 
for  109/.  105.,  being  the  amount  claimed,  after  deducting  the  sum  tendered 
and  paid  into  court,  subject  to  the  opinion  of  the  court  upon  the  following 
case: — 

The  plaintiff  was  lessee  for  a  term  of  years  of  a  warehouse  in  the  city 
of  London,  and  occupied  the  ground  floor  and  cellar  in  his  trade  of  an 
ironmonger. 

On  the  'Mid  of  August,  1830,  the  defendants  entered  into  the  occupa- 
tion of  tiie  two  upper  floors  of  the  warehouse  as  under-tenants  to  i\\e 
i)laintiir,  at  a  rent  of  hO/.  per  annum,  which  was  paid  quarterly  on  the 
usual  quarter  days,  and  continued  in  the  actual  occupation  of  such  room^, 
by  using  them  as  a  warehouse  for  hops,  from  that  time  until  the  I'^ith  of 
November,  1834,  when  the  floors  were  consumed  by  fire.  During  iheir 
occupation,  the  roof,  which  was  the  only  covering  to  the  upper  floor 
occupied  by  the  defendants,  was  occasionally  repaired  by  the  plaintifl' 
when  repair  was  necessary.  There  was  a  crane  and  jib  on  the  upper 
floor  occupied  by  the  defendants,  used  for  the  purpose  of  raising  gocids 
to  the  defendants'  rooms,*  and  also  used  by  the  plaintiff  when  he  had 
«>ccasion.  That  crane  and  jib  were  also  repaired  by  the  plaintiff  at  the 
instance  of  the  defendants,  who  on  one  occasion  refused  to  pay  their  rent 
until  such  repairs  were  done.     The  plaintifl'  also  paid  all  rates  and  taxes. 

On  the  12lh  of  November,  1834,  a  fire  accidentally  broke  out  in  the 
night,  in  the  rooms  occupied  by  thq  defendants,  by  which  the  whole  of 
their  stock  was  destroyed,  and  the  rooms  were  so  damaged  that  they 
became  ahogether  untenantable.  The  plaintifl'  had  insured  the  whofe 
house,  of  which  the  rooms  in  question  were  part.  From  the  time  of  the 
fire,  there  was  no  occupation  in  fact  by  the  defendants  of  the  premises, 
and  no  interference  with  them  for  any  purpose.  The  plaintifl*,  after  sonte 
delay,  proceeded  to  repair  the  premises,  and  apprised  the  defendants  thai 
the  rooms  were  ready  for  use  and  occupation  by  the  4lh  of  June,  IS^iSy 
The  defendants,  however,  declined  to  occupy  the  premises  or  to  pay  anv 
rent  subsequently  to  the  fire,  and  the  plaintiff  let  the  premises  to  another. 
tenant  at  Lady-day,  183t>,  by  consent  of  the  delcndants. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the 
circumstances  above  stated,  the  plaintiff  was  entitled  to  recover  from  the 
defendants,  for  the  use  and  occupation  of  the  rooms  and  premises  in 
question,  for  the  period  that  elapsed  between  the  T^th  of  November, 
1834,  when  the  fire  happened,  and  the  25th  of  March,  1836.  If  the 
court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  for 
the  use  and  occupation  of  the  said  rooms,  for  the  whole  of  the  last-men- 
tioned period,  then  the  verdict  was  to  stand  for  the  sum  of  100/.  10«. 
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And  if  the  Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover  from  the  defendants  for  tne  use  and  occupation  of  the  said  rooms 
and  premises  for  any  part  of  the  last-mentioned  period,  the  judgment 
was  to  be  entered  up  for  the  plaintiff,  for  a  sum  estimated  at  the  rate  of 
80/.  a  year,  and  in  proportion  to  the  period  for  which  the  court  should 
think  the  plaintiff  so  entitled  to  recover :  but  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  from  the  defendants, 
for  any  part  of  the  period  last  aforesaid,  then  a  verdict  was  to  be  entered 
for  the  defendants,  or  a  nonsuit,  as  the  court  might  direct. 

The  case  was  argued  in  Hilary  term  by 

Peacock  for  the  plaintiff. — The  defendants  were  tenants  from  year  to 
year :  the  fire  did  not  determine  their  interest ;  Broiim  v.  Qailter,  Ambler, 
619,  S.  C.  cited  in  1  T.  R.  708 :  and  during  their  tenancy  they  are  liable 
to  pay  for  the  use  and  occupation.  If  they  had  entered  into  an  agreement 
or  covenant  to  pay  rent,  there  could  be  no  doubt  of  their  liability :  in 
Baker  v.  Holtpzaffell,  4  Taunt.  4.5,  it  was  held  that  the  landlord  ol 
premises,  demised  under  a  written  agreement,  might  recover  against  his 
tenant,  in  an  action  for  use  and  occupation,  the  rent  accruing  after  the 
premises  were  burnt  down,  and  no  longer  inhabited  by  the  tenant ;  and 
there  is,  in  effect,  no  difference  between  an  actual  agreement  to  pay  rent 
and  an  implied  agreement  to  pay  for  use  and  occupation.  In  Orimman 
v.  Legge,  8  B.  &  C.  324,  (15  Eng.  Com.  Law  Hep.  22J),)  where  it  was 
held  the  action  did  not  lie,  the  rent  claimed  never  was  due,  for  the  tenant 
gave  up  possession,  and  the  landlord  resumed  it  in  the  middle  of  a  quarter ; 
and  there  was  an  agreement  that  the  rent  should  be  payable  quarterly. 
Before  the  statute  (J  Ann.  c.  31,  s.  6,  the  tenant  would  have  been  liable 
lor  permissive  waste ;  note  7  to  Pomfret  v.  Hicroft,  1  Wms.  Saund.  323, 
b,  and  there  is  nothing  in  the  statute  to  relieve  him  from  liability  tu 
rent. 

Tomlinson  for  the  defendants. — Upon  a  covenant  or  written  agreement 
the  tenant  would  have  been  liable  to  pay  rent  by  his  express  contract : 
and  if  the  plaintiff  had  declared  specially  against  the  defendants  as  tenants 
from  year  to  year,  it  might  have  been  necessary  to  consider  whether  or 
not  a  tenant  from  year  to  vear  is,  as  such,  liable  to  rent,  under  circumstan- 
ces such  as  the  present.  But  this  is  an  action  for  use  and  occupation ;  and 
to  entitle  the  plaintiff'  to  recover,  there  must  have  been  an  occupation  in 
fact,  or  a  use.  The  principle  is  explained  in  JVash  v.  Tatlock,  2  11.  Bl. 
320 :  the  landlord  does  not  recover  a  rent,  but  an  equivalent  for  the  use 
of  the  premises.  Thus,  in  Whitehead  v.  Llifford,  5  Taunt.  518,  (1  Eng. 
Com.  Law  Keps.  173,)  where  a  landlord  in  a  middle  of  a  quarter 
accepted  from  his  tenant  the  key  of  a  house  demised,  under  a  parol 
agreement  that  upon  her  then  giving  up  the  possession,  the  rent  should 
cease,  and  she  never  afterwards  occupied  the  premises,  it  was  held  that 
he  could  not  recover,  in  an  action  for  the  use  and  occupation  of  the  house 
for  the  time  subsequent  to  his  accepting  the  key.  So,  in  Richardson  v. 
Hall,  1  B.  &  B.  50,  (5  Eng.  Com.  Law  Reps.  'l4,)  it  was  held  that  the 
husband  was  not  liable,  in  an  action  for  use  and  occupation,  to  pay  for 
the  enjoyment  of  a  house  by  his  wife  dum  sola.  In  JVation  v.  Tozer,  1 
CV.  M.  &  R.  172,  Parkr,  IJ.,  says,  "  In  order  to  suppf)rt  this  action  for 
use  and  occupation,  it  is  necessary  that  the  land  should  have  been  occu- 
pied by  the  defendant,  his  agents,  or  under-tenants,  during  the  time  for 
which  the  compensation  is  claimed  for  use  and  occupation,  though  it 
need  not  have  been  beneficially,  or  even  actualli/,  so  engaged ;  but  the 
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defendant  might  have  taken  possession,  and  continued  to  have  the  right 
of  actual  occupation,  whenever  he  pleased  to  take  it."  Baker  v.  Holt- 
jnaffell  and  How  v.  Kennetl,  3  Adol.  &  Ell.  659,  (30  Eng.  Com.  Law 
Kep.  174,)  were  demises  of  an  entire  house,  where,  when  the  house  was 
destroyed,  the  tenancy  of  the  land  remained.  This  is  rather  the  case  of 
a  lodging,  where,  after  the  fire,  there  was  nothing  to  occupy.  And  the 
entry  of  the  landlord  to  rebuild  was  in  the  nature  of  an  eviction. 

Peacock,  in  reply. — Where  there  is  no  actual  agreement  for  rent,  the 
action  for  use  and  occupation  lies  as  long  as  the  tenant's  interest  subsists ; 
and  his  interest  is  not  destroyed  by  the  effect  of  a  fire.  One  who  has  a 
freehold  in  the  upper  part  of  a  house  may  have  a  writ  for  repairing  the 
lower  rooms  if  the  house  be  burnt  down.  Fitz.  N.  B.  127,  b.  14  Vin. 
Abr.  321. 

Cur.  adv.  vulL 

TiNDAL,  C.  J. — The  defendants  in  tHis  case  being  tenants  from  year 
to  year  to  the  plaintiff  of  the  upper  floors  of  a  wareriouse,  at  a  rent  pay- 
able quarterly,  a  fire  broke  out  in  the  defendants'  rooms  accidentally,  in 
the  middle  of  a  quarter ;  by  means  of  which  the  floors  were  consumed. 
and  the  defendants'  rooms  so  damaged  that  they  became  altogethei 
untenantable  until  the  plaintiff  had  completed  their  repairs  after  about 
seven  months  interval  from  the  time  of  the  fire. 

Two  questions  have  arisen  between  the  parlies  upon  this  state  of  facts : 
viz.,  first,  whether  the  defendants  are  liable  to  the  payment  of  any,  and 
what  rent,  after  the  termination  of  the  quarter  which  was  current  at  the 
time  of  the  fire  (up  to  the  end  of  which  quarter  the  rent  has  been  paid 
into  court) ;  and  secondly,  if  liable  to  rent  at  all,  whether  it  can  be  reco- 
vered in  an  action  for  use  and  occupation. 

Upon  the  first  point,  we  can  see  no  legal  ground  for  holding  that  the 
relation  of  landlord  and  tenant  between  these  parties  was  determined  by 
the  consumption  of  the  premises  by  fire.  If  there  had  been  an  agree- 
ment in  writing  between  the  parties  for  a  term  of  years,  no  question 
could  have  been  made,  but  that  the  term  of  years  still  existed ;  and  a 
tenancy  from  year  to  year,  until  it  is  determined  by  a  notice  to  quit,  is, 
as  to  its  legal  character  and  consequences,  the  same  as  a  term  for  years : 
upon  the  facts  stated  in  this  case  it  must  stand  admitted,  that  the  tenancy 
was  not  determined  by  any  regular  notice  to  quit :  and  the  case  of 
Baker  v.  Hoitjnaffell  is  a  direct  authority,  that  a  tenancy  for  a  term, 
under  an  agreement,  not  being  an  instrument  under  seal,  is  not  deter- 
mined by  a  fire  during  the  continuance  of  the  tenancy.  We  think, 
therefore,  the  defendants  continued  tenants  to  the  plaintiff  until  such 
tenancy  was  put  an  end  to  by  the  plaintifl''s  letting  of  the  premises  to  a 
stranger,  viz.  at  Lady-day  1836,  and  that  they  are  liable  to  rent  up  to 
that  day. 

The  remaining  question  is,  whether  the  defendants  are  liable  in  this 
form  of  action.  The  statute  11  G.  2,  c.  19,  enables  landlords  "to  reco- 
ver a  reasonable  satisfaction  for  lands,  &c.  held  or  occupied  by  the 
defendant  in  an  action  on  the  case,  for  the  use  and  occupation  of  what 
was  so  held  or  enjoyed ;  from  which  it  seems  to  follow,  that  if  there  is 
an  actual  holding,  and  tlie  jpower  to  occupy  or  enjoy  is  given  by  the 
landlord  to  the  tenant,  so  far  as  depends  on  tlie  landlord,  the  action  is 
maintainable.  Here,  nothing  was  done  by  the  landlord  to  take  away  the 
continuance  of  the  occupation  or  enjoyment  by  the  tenant :  for  it  would, 
as  it  appears  to  us,  be  unreasonable  to  hold  that  the  lanldord's  act  in 
Teplacing  the  floor,^  and  repairing  the  walls  of  the  defendants'  rooms 
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amounted  to  an  eviction :  and  though  in  the  case  above  cited,  where 
it  was  held  that  the  action  for  use  and  occupation  would  lie,  some 
stress  was  placed  by  the  court  upon  the  fact,  that  the  land  was  still 
in  existence  and  there  was  no  offer  on  the  part  of  the  defendant  to 
give  it  up ;  so  it  might  be  argued  in  the  present  case ;  the  space  enclosed 
by  the  four  walls,  still  continued  as  marked  out  by  them.  If  the  landr 
lord  rebuilds,  and  the  tenant  chooses  to  re-enter  and  to  continue  his 
occupation  of  the  new  building,  there  seems  nothing  to  prevent  him, 
as  no  notice  to  quit  had  been  given  on  either  side;  and  if  so,  the  obli- 
gation of  each  of  the  parties  must  be  reciprocal,  and  the  tenant  must 
make  satisfaction  for  the  rent.  The  cases  referred  to  in  the  argument, 
in  which  the  tenant  has  been  allowed  to  withdraw  himself  from  the 
tenancy,  and  to  refuse  payment  of  rent,  will  be  found  to  be  cases 
where  there  has  been  either  error  or  fraudulent  misdescription  of  the 

E remises  which  were  the  subject  of  the  letting,  or  where  the  premises 
ave  been  found  to  be  uninhabitable  by  the  wrongful  act  or  default 
of  the  landlord  himself;  neither  of  which  circumstances  occur  in  this 
case. 

Upon  the  whole,  we  think  the  plaintiff  is  entitled  to  judgment  for 
109/.  \0s. 

Judgment  for  plaintiff. 


JACKSON  V.  NICHOL  and  Another.— p.  508. 

M.  purchased  lead  of  plaintifT  at  Newcaatio  without  apcciryingr  any  place  of  delireir;  aAcr  « 
time  M.  desired  that  it  should  be  forwarded  to  him  in  London,  and  pUintiff  ^ave  M.*s  a^^ent 
at  Newcastle  an  order  on  plaintiff^s  servant  for  its  delivery :  Uie  agent  indorsed  the  order  to 
a  keelman,  who  received  tlielead  and  put  it  on  board  a  \essel  for  l>>ndon  ;  the  vessel  arrived 
in  London  on  the  2 1st  of  June,  and  dclinduuts,  as  wharfingers,  undertook  tiie  dchvery  of 
the  lead  :  M.  fiiiled  on  thut  day  :  on  the  li'M  and  24th  M.  demanded  the  lead  of  the  capuin 
of  the  veKsel,  who  rcf'iiKcd  to  deliver  it,  tiioiigh  the  freight  was  tendered,  alleging  that  dcfbii- 
dsnts  had  stopped  it  on  account  of  the  failure  ot  M.  On  the  28lh  a  letter  arrived  Ironi 
pliiintiffordcrin;r  the  lead  to  be  stopped  in  transitu :  it  wjs  then  on  board  a  lighter  belonging 
to  defendants :  Held,  thut  the  transitua  Wiis  not  at  an  end,  and  that  pliiinlitl'  was  iii  time  to 
4top  the  lead. 

This  was  an  action  of  trover,  for  the  recovery  of  the  value  of  284 
cwt.  18  lbs.  of  lead.  The  defendants'  plea  denied  the  plaintiff's  property 
in  the  lead,  and  thereupon  issue  was  joined. 

At  the  trial  befere  Tindal,  C.  J.,  u  verdict  was  found  for  the  plaintiff 
for  304/.  95.  *2rf.,  subject  to  the  opinion  of  the  court  upon  the  following 
case : — 

On  the  12th  of  October  1836,  Joseph  Crawhall,  a  merchant  at  New- 
castle-upon-Tyne,  as  agent  of  Maltby  and  Co.,  then  carrying  on  the 
business  of  lead  merchants  and  patent  shot  manufacturers  in  London, 
contracted  with  the  plaintiff  for  the  purchase  of  from  35  to  40  tons  of 
old  lead,  at  the  price  of  22/.  10s.  per  fodder  of  21  cwt.,  payable  by  a 
hill  at  six  months  from  time  of  delivery. 

For  some  years  previous  to  the  purchase,  Crawhall  had  acted  as 
agent  for  Maltby  and  Co.  in  the  purchase  and  shipping  of  lead  on  their 
account,  and  had  shipped  for  them  largely  to  Russia,  Prance,  and  Hol- 
land, as  well  as  to  London.  His  general  course  of  dealing  as  to  shipping 
the  lead  was,  after  he  had  so  purchased  the  lead,  to  hold  it  in  his  posses* 
aion  until  he  received  directions  from  Maltby  and  Co  to  ship  it* 
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On  the  12th  of  October  1836,  Crawhall  advised  Maltby  and  Co.  of 
the  present  purchase,  and  stated  that  the  delivery  would  be  in  a  month 
or  two. 

On  the  4th  of  November  1836,  Maltby  and  Co.  addressed  Craw^hall  at 
Newcastle-upon-Tyne,  in  a  letter  as  follows : — "  We  shall  be  glad  if  you 
will  inform  us  when  the  old  lead  purchased  some  time  since  will  be  for- 
warded, for  the  price  declining  as  it  has  done,  may  render  further  delay 
in  the  delivery  detrimental  to  us." 

Crawhall  had  no  direction  about  sending  the  lead  to  London  except 
the  above :  neither  had  he  any  instructions  to  send  it  any  where  when 
lie  bought  it. 

The  lead  remained  in  the  possession  of  the  plaintiff  at  some  copperas 
works,  about  two  miles  distant  from  Newcastle,  without  any  orders  or 
directions  from  Maltbv  and  Co.  or  Crawhall,  from  the  time  of  the  pur- 
r.hase  until  the  5th  of  January  1837,  when,  at  the  request  of  Crawnall, 
the  plaintitf  addressed  the  following  order  to  John  Johnson,  one  of  the 
plaintiflfs  workmen  at  the  copperas  works,  directing  him  to  deliver  the 
lead  to  the  order  of  (Crawhall,  viz. — "John  Johnson,  Oenishole  Copperas 
Works:  deliver  to  the  order  of  Mr.  Joseph  (Jrawhall  the  tld  lead."  And 
on  the  7th  of  January  1837,  Crawhall  by  his  clerk,  George  Backhouse, 
made  the  following  order  in  writing  for  the  delivery  of  the  lead,  imme- 
diately below  the  above  order : — "Deliver  the  above  to  the  liearer  to 
go  on  board  the  Esk,  and  furnish  me  with  the  particulars  as  early  as 
possible." 

The  above  orders  were  delivered  by  Backhouse  to  Nichol  and  Co.,  of 
Newcastle,  who  were  wharfingers  there  and  owners  of  the  Esk,  a  trader 
between  Newcastle  and  London. 

On  the  0th  of  January  1837,  Nichol  and  Co.  gave  the  above  delivery 
orders  to  a  keelman,  to  go  for  the  lead,  and  take  it  on  board  the  Esk. 
The  keelman  got  the  lead  on  that  day,  and  took  it  on  board  the  Esk 
accordingly,  and  was  paid  for  so  doing  by  one  of  the  firm  of  Nichol  and 
Co.,  who  charged  the  same  to  Crawnall,  by  whom  they  were  repaid  ; 
and  Crawhall  charged  the  same  to  Maltby  and  Co. 

On  the  same  9th  of  January,  the  plaintitf  sent  to  Crawhall  the  follow- 
ing invoices : — 

"  Messrs.  Maltby  and  Co. 

Dr.  to  C.  F. 

To  216  pieces  of  old  lead,  weighing 

Deduct  tare  4  lbs.  per  ton      -        -        -        -        - 


.  Jackson. 

Cwt.  qr.  lb. 

294  2  21 
10  2     3 

284  0  18 

£304  9  2." 

Fodders. 

13  11  18  at  22/.  10s.  per  fodder,  of  cwt.  21. 

On  the  14th  of  January  1837,  Crawhall  sent  to  Maltby  and  Co.,  a 
hill  of  lading  of  that  and  other  lead,  which  bill  of  lading  was  signed 
Nichol  and  Co.  for  the  captain  of  the  Esk,  by  whom  the  lead  was  to  be 
delivered  to  the  order  of  Maltby  and  Co.,  they  paying  for  freight  as 
<'.'Btomarv,  with  average  accustomed. 

The  bill  of  lading  was  filled  up  by  Backhouse,  the  clerk  of  Crawhall. 
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The  Esk  arrived  at  her  moorings  off  the  Tower  of  London  with  the 
lead  and  a  general  cargo  on  board,  on  the  21st  of  January,  1837.  The 
lead  could  not  have  been  unloaded  before  the  24th  of  that  month.  The 
ship  did  not  deliver  her  cargo  at  any  wharf,  but,  as  on  former  occasions, 
delivered  in  the  stream,  a  wharfinger  undertaking  the  management  of 
her  delivery :  in  that  instance  the  defendants,  who  were  wharfingers,  by 
M altby  and  Co.'s  orders,  undertook  the  delivery. 

Maltby  and  Co.  stopped  payment  on  the  2Js*t  of  January,  1837. 

On  the  23d  of  January,  1837,  Fishwick,  the  managing  clerk  of  Maltby 
and  Co.,  on  their  behalf  made  out  an  order  for  the  captain  of  the  Esk,  to 
deliver  the  lead  for  Maltby  and  Co.,  on  board  a  lighter,  and  on  the  next 
day,  Fishwick  produced  the  bill  of  lading  and  the  order,  to  the  mate  f>n 
lioard  the  Esk,  the  captain  not  then  being  on  board,  tendered  the  freight, 
and  requested  the  delivery  of  the  lead  accordingly;  but  the  mate  said  he 
could  not  deliver  it  because  the  delivery  had  been  stopped :  and  as  far  as 
Fishwick  recollected,  the  mate  said  it  was  stopped  by  the  defendants. 

On  the  24th  of  January,  1837,  Fishwick  served  upon  the  mate  on 
hoard  the  Esk,  and  also  upon  the  defendants,  a  demand  of  delivery  of 
the  lead,  and  at  the  time  of  such  service  produced  the  bill  of  lading  and 
tendered  tlie  freight ;  but  the  parties  refused  to  deliver  the  lead  on  account 
of  the  stoppage  of  payment  by  Maltby  and  Co. 

On  the  24th  of  January,  Bootock,  the  foreman  to  a  lighterman,  went 
in  his  barge  by  the  direction  of  Maltby  and  Co.,  alongside  the  Esk,  to 
receive  the  lead ;  saw  the  mate,  and  asked  him  if  he  had  not  on  board 
some  lead  of  Maltby  and  Co. ;  the  mate  answered  that  he  had  lead  on 
board  for  them,  but  that  he  could  not  deliver  it,  as  it  was  stopped  by  the 
defendants. 

On  the  26th  of  January,  the  plaintiff,  hearing  of  the  stoppage  of  pay- 
ment of  Maltby  and  Co.,  and  not  having  been  paid  the  price  of  the  lead, 
applied  to  his  attorney,  at  Newcastle,  who  forwarded  a  letter  by  post  to 
his  correspondent,  Mr.  Simpson  of  London,  as  follows : — "  My  friend, 
Mr.  C.  F.  Jackson,  lately  sold  to  Maltby  and  Co.  some  old  lead,  through 
the  medium  of  Mr.  J.  Crawhall  their  agent ;  part  of  this  lead  was  shipped 
on  board  the  Esk,  from  here  to  London,  and  Maltby  and  Co.  have  failed. 
Mr.  Jackson  wishes,  therefore,  a  notice  to  be  given  immediately  to  tlie 
captain  and  Mr.  Crawhall,  if  in  London,  and  to  the  wharfinger,'  that  ho 
as  seller  of  the  goods  claims  to  stop  them  in  transitu  (as  we  call  it  in 
law) :  will  you,  therefore,  be  so  good  as  to  do  this,  and  if  necessary,  to 
employ  a  law-man  or  some  other  broker?  Whether  the  notice' will, 
eventually  be  available,  is  a  matter  for  future  consideration."  * 

Nichol  and  Son,  the  defendants,  were  wharfingers  at  Dowgate  Wharf, 
and  agents  for  the  Esk,  in  London.  The  last-mentioned  letter  arrived 
by  the  post  on  the  28th,  when  Simpson  immediately  proceeded  to  look 
after  the  lead,  and  found  it  in  a  lighter  in  the  Thames,  by  the  order,  and 
under  the  control  of  the  defendants  the  wharfingers :  he  thereupon  went 
to  the  defendants  at  Dowgate  Wharf,  showed  them  the  plaintiff's  letter, 
and  on  their  behalf  demanded  the  lead  of  the  defendants,  and  gave  them 
notice  not  to  deliver  it  to  Messrs.  Maltby  and  Co. 

The  defendants  upon  that  occasion  refused  to  deliver  the  lead  to  Mr. 
Simpson  on  behalf  of  the  plaintiff,  unless  he  would  give  them  an  indem- 
nity. 

The  question  for  the  opinion  of  the  court,  was — Whether  there  was 
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not  a  delivery  to  Maltby  and  Co.  by  the  delivery  to  the  order  of  Craw- 
hall  their  agent,  at  Dentshole,  or  on  board  the  Esk :  and  if  not,  whether, 
on  the  23rd  or  24th  of  January,  1837,  when  the  demands  were  make  by 
Fishwick  and  Bootock  on  behalf  of  Maltby  and  Co.,  the  transit  was  not 
at  an  end:  or,  whether  on  the  28th  of  January,  1837,  when  the  demand 
of  the  lead  was  made  by  the  plaintiff's  agent,  it  was  in  its  transit  from 
the  plaintiff's  to  Maltby  and  Co.  If  the  court  should  be  of  opinion  that 
there  had  been  no  such  delivery  to  Maltby  and  Co.,  or  that  the  transit 
was  not  at  an  end  on  the  28th  of  January,  then  the  ♦erdict  was  to  stand 
for  the  plaintiff;  but  if  otherwise,  a  verdict  was  to  be  entered  for  the 
defendants. 

Wightman^  for  the^  plain  tiff. — The  transitus  as  between  the  buyer  and 
scllcrin  this  case  would  not  be  at  an  end  till  the  lead  should  haVe  been 
delivered  to  the  buyer  in  London ;  and  as  no  place  of  delivery  was  spe- 
cified in  the  contract,  the  seller  might  stop  the  goods  in  every  sort  of 
passage,  till  they  reached  the  hands  of  the  buyer.  Stokes  v.  La  Riviere^ 
cited  in  Ellis  v.  Hunt,  3  T.  R.  466 ;  Hodgson  v.  Lay,  7  T.  R.  440 ;  Boht- 
lingk  V.  Inglisy  3  East,  381.  The  Question  is,  what  is  the  ultimate  desti- 
nation of  the  goods,  and  in  cases  like  the  present,  whether  the  parties 
who  detain  them  are  agents  to  receive  the  goods,  or  merely  instruments 
to  forward  them ;  James  v.  Oriffiny  1  Mees.  &  Wels.  20.  Here  the  agent 
Crawhall  never  had  possession  of  the  goods  at  Newcastle,  so  that  there 
was  no  delivery  to  him :  he  merely  handed  on  the  sellers*  order  for  their 
transmission ;  and  the  defendants,  wharfingers  in  London,  were  carriers 
to  convey  the  goods  to  their  ultimate  destination,  the  buyer's  warehouse 
in  London :  they  stand  in  the  same  situation  as  the  defendant  in  the 
case  of  Nicholls  v.  Le  Feuvre,  2  New  Cases,  81,  (29  E.  C.  L.  R.,)  where 
C.  purchased  goods  of  the  plaintiff  in  London,  and  ordered  them  to  be 
forwarded  to  Guernsey,  by  the  care  of  defendant,  C.'s  shipping  agent 
at  Southampton :  the  'defendant  took  the  goods  from  the  warehouse  of  a 
London  and  Southampton  wagoner,  by  whom  they  had  been  brought 
from  London,  paid  the  wagoner's  charges,  and  shipped  the  goods  for 
Guernsey  in  the  defendant's  name :  C,  who  was  insolvent,  wrote  at  the 
request  of  the  plaintiff  to  reland  the  goods  without  saying  why :  the 
defendant's  clerk,  in  his  master's  absence,  obtained  a  Custom-house 
order  for  that  purpose,  but  before  he  had  relanded  the  goods,  the  vendor 
of  other  goods  sold  to  C,  and  shipped  in  the  same  vessel,  although  a 
stranger  to  and  without  authority  from  the  plaintiff,  ordered  the  defend- 
ant's clerk  to  stop  the  goods  sold  by  the  plaintiff  to  C,  when  the  de- 
fendant's clerk  promised  that  the  defendant  should  hold  them  for  the 
owner :  it  was  held  that  the  defendant's  having  taken  those  goods  from 
the  wagoner,  and  having  paid  the  wagoner's  charges  and  shipped  the 
goods,  was  not  such  a  determination  of  the  transitus  to  Guernsey  as  to 
authorize  the  defendant  to  hold  the  goods  .in  assertion  of  a  lien  for  a 
general  balance  due  to  him  from  C. 

BompaSj  Serjt.,  for  the  defendants. — First,  the  delivery  of  the  lead 
was  complete,  and  the  transitus  at  an  end,  when  the  plaintiff  signed  the 
order  for  his  servant  Johnson  to  deliver  the  lead  to  Crawhall.  Accord- 
ing to  Coates  v.  Railton,  6  B.  &  C.  422,  (13  E.  C.  L.  R.,)  and  Nicholls 
y.  Le  Feuvrey  the  question  is,  what  is  the  ultimate  destination  of  the 
goods  ?  In  Nicholls  v.  Le  Feuvre  the  goods  were  purchased  in  London 
for  Guernsey,  and  therefore  it  was  held  that  the  seller  might  stop  them 
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at  Southampton :  here,  Maltby  and  Co.  purchased  the  goods  for  no  par- 
ticular destination,  but  merely  to  keep  them  out  of  the  market;  and 
with  that  view  proposed  that  they  should  remain  for  some  time  in  the 
hands  of  their  agent,  Grawhall.  The  delivery  order  to  Crawhall,  there- 
fore, was  the  same  thing  as  a  delivery  order  to  themselves,  and  when 
that  order  was  acted  on  by  Crawhall,  the  transitvs  was  at  an  end. 
Leeds  v.  Wright,  3  B.  &  P.  320,  Dixon  v.  Baldwin,  5  East,  174.  The 
delivery  of  the  goods  by  the  plaintiff  to  the  keelman,  in  pursuance  of 
Crawhairs  order,  is  a  proof  that  Crawhall  was  constructively  in  posses- 
sion of  the  goods.  In  Rowe  v.  Pickford,  8  Taunt.  23,  (4  E.  C.  L.  R.,) 
H  trader  in  London  was  in  the  habit  of  purchasing  goods  at  Manchester, 
and  exporting  them  to  the  Continent  soon  after  their  arrival  in  London : 
the  goods  so  consigned  to  him  remained  in  the  wagon  office  of  the  de- 
fendants, who  were  carriers,  until  they  were  removed  by  his  agent  for 
the  purpose  of  being  shipped :  a  consignment  of  goods  for  the  trader 
was  delivered  to  the  defendants  on  the  9th  and  12th  of  August ;  and  on 
the  14th  and  17th,  the  goods  arrived  at  their  wagon  office;  on  the  16th 
or  17th,  the  trader  became  bankrupt ;  and,  on  the  19th,  notice  to  stop 
the  delivery  to  the  bankrupt  was  given  by  the  consignor  to  the  defend- 
ants, who,  on  the  21st,  delivered  the  goods,  by  the  consignor's  order,  to 
a  third  house :  it  was  held,  that  the  assignees  of  the  bankrupt  were  en- 
titled to  recover  the  goods  deposited  with  the  defendants;  and  that  the 
right  of  the  consignor  to  stop  in  transitu,  ceased  on  the  arrival  of  the 
goods  at  the  wagon  office  of  the  defendants. 

Secondly,  at  all  events  the  transituB  was  at  an  end  when  the  goods 
were  delivered  on  board  the  Esk :  for  they  were  so  delivered  by  virtue 
of  an  order  from  the  agent  of  Maltby  and  Co. :  the  owners  of  the  Esk 
would  not  be  permitted  to  dispute  the  title  of  the  party  from  whom  they 
received  the  goods :  Bohtlingk  v.  Inglis  ;  Ellis  v.  Hunt,  8  T.  R.  464 : 
and 

Thirdly,  the  putting  the  goods  into  the  lighter  by  the  side  of  the  vessel 
in  London,  was  tantamount  to  a  delivery  to  Maltby  and  Co.  The  goods 
were  then  unshipped ;  a  demand  of  them  and  a  tender  of  the  freight 
were  made  on  behalf  of  Maltby  and  Co. ;  and  the  tortious  refusal  by 
the  mate  of  the  vessel,  could  not  prejudice  the  Maltby's  right.  In 
Bohtlingk  v.  Inglis,  3  East,  394,  Lawrence,  J.,  said,  "  The  last  question 
will  turn  upon  this  point,  whether  the  goods  which  are  the  subject 
of  this  action  were  stopped,  (or,  what  is  tantamount  to  it,  demanded  by 
any  one  authorized  by  the  consignors  to  receive  them  from  the  persons 
in  whose  possession  they  were,)  while  in  transitu :  for  it  shall  never  be 
permitted  to  a  carrier  by  not  delivering  the  goods  to  vary  the  property, 
and  decide  to  whom  they  shall  belong." 

Wightman  in  reply. — A  refusal  to  deliver  cannot  be  held  tantamount 
to  delivery ;  and  when  the  demand  was  made  by  the  Maltby's  clerk,  the 
goods  had  not  reached  their  ultimate  destination. 

Then,  the  order  given  by  the  plaintiff  to  Crawhall  was  not  a  delivery 
of  the  goods  to  him,  but  merely  an  instrument  by  which  he  was  enabled 
to  assist  in  forwarding  them  to  Maltby  and  Co.,  whose  warehouse  was 
their  ultimate  destination.  The  case  therefore  does  not  fall  within  the 
principle  laid  down  in  Dixon  v.  Baldwin,  but  within  that  of  Stokes  v. 
La  Riviere,  Bohtlingk  v.  Inglis,  and  Nicholes  v.  Le  Feuvre, 

Cur.  adv.  vuU. 
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TiJfDAL,  C.  J. — The  first  question  which  arises  upon  this  special  case 
is,  whether  the  transitus  was  at  an  end  either  by  the  delivery  of  the  lead 
from  the  premises  of  the  plaintiff,  to  the  order  of  Crawhall,  the  agent  of 
the  buyer,  or  by  the  putting  of  the  same  on  board  the  Esk ;  and  upon 
this  question  we  are  of  opinion,  that  the  transitus  was  not  determined  on 
either  of  those  occasions. 

The  general  rule  is,  that  the  transitus  is  not  at  an  end  until  the  goods 
arrive  at  the  actual  or  constructive  possession  of  the  consignee.  And 
if  the  lead  had  been  delivered  into  the  possession  of  Crawhall  as  the  agent 
of  the  buyers,  there  to  remain  until  Crawhall  received  orders  for  tneir 
ulterior  destination,  such  possession  of  Crawhall  would  have  been  th<5 
constructive  possession  of  the  buyers  themselves,  and  the  right  to  stop  in 
transitu  would  have  been  at  an  end.  The  case  would  then  have  fallen 
within  the  principle  laid  down  in  Dixon  v.  Baldwin.  But  upon  the  facts 
stated  in  this  special  case,  the  lead  in  question  never  came  into  the  actual 
possession  of  Crawhall  the  agent;  for,  on  the  9th  of  January,  18;i7,  it 
was  delivered  from  the  premises  of  the  plaintiff,  the  seller,  to  a  keelman 
in  the  employ  of  the  defendants,  for  the  purpose  of  being  put  on  board 
the  defendants'  vessel,  the  Esk,  a  general  trader  between  JXevvcastle  and 
London,  and  by  him  was  so  taken  and  put  on  board  accordingly.  Nei- 
ther, again,  does  Crawhall  appear  to  have  been  an  agent  of  the  buyer 
for  the  purpose  of  receiving  the  lead  into  his  possession,  either  as  a  place 
of  deposit,  until  he  received  directions  from  the  buyer  for  its  ulterior 
destination,  or  for  sending  it  on  to  the  buver  under  general  directions 
for  that  purpose ;  for  whatever  may  have  been  his  course  of  dealing  on 
former  occasions,  in  this  particular  transaction,  he  acted  on  and  was 
clothed  with  no  other  authority  than  that  which  he  derived  from  the 
letter  of  the  buyer  dated  the  4th  of  November,  1836:  that  is,  merely 
upon  a  desire  expressed  in  that  letter,  that  the  lead  should  be  forwarded 
without  delay.  And  we  think  the  order  given  by  the  plaintiff  to  deliver 
the  lead  to  the  order  of  Crawhall,  and  the  subsequent  order  by  Crawhall 
"  to  deliver  \i  to  the  bearer"  (who  was  the  keelman)  "  to  go  on  board 
the  Esk,"  did  not  amount  to  any  taking  possession  by  Crawhall,  but 
merely  formed  a  link  in  the  chain  of  the  machinery  by  which  the  lead  was 
put  in  motion,  and  in  a  course  of  transmission  from  the  sellers'  premises 
in  Newcastle,  to  the  buyers  in  London ;  the  legal  consequence  being  pre- 
cisely the  same,  as  if  tlie  order  to  forward  the  lead  had  come  direct  from 
the  buyer  to  the  seller,  instead  of  circuitously  through  Crawhall's  hands ; 
and  further,  that  the  putting  of  the  lead  on  board  the  Esk  was  only  a 
continuance  of  such  transitus. 

The  second  question  is,  whether  the  transitus  was  at  an  end  at  the 
time  the  stoppage  took  place  in  the  river,  that  is,  on  the  29th  of  January. 
As  to  which  the  facts  are,  that  after  the  Esk  had  arrived  with  the  lead 
on  board  at  her  moorings  in  the  river  Thames,  the  lead  was  put  on  board 
a  lighter  for  the  purpose  of  being  carried  to  the  defendants'  wharf.  On 
the  'Zr^ih  of  January,  the  demand  was  made  on  behalf  of  the  plaintiff,  the 
lead  being  at  that  time  on  boad  the  lighter,  and  the  defendants'  servants 
refused  to  deliver  it. 

It  is  left  in  some  degree  of  uncertainty  upon  the  statement  of  the  case, 
whether  the  defendants'  refusal  to  deliver  the  lead  proceeded  from  any 
adverse  claim  which  they  had  against  Messrs.  Maltby  and  Co.,  the 
buyers,  or  whether  it  was  simply  a  refusal  to  deliver  as  holding  the  lead 
for  Maltby  and  Co. ;  but  we  think  in  either  case  the  plaintiflk'  right  of 
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stoppage  still  existed.  For  as  the  right  of  the  vendor  to  slop  in  transitu 
is  not  defeated  by  any  claim  of  the  carrier  for  his  lien  for  a  general 
balance,  or  even  by  a  foreign  attachment  laid  upon  the  goods  by  a  credi- 
tor, Oppevheim  v,  RusselU  3  B.  &  P.  42,  it  follows  that  if  any  claim  of 
lien  for  a  debt  due  to  the  defendants  existed,  of  which  there  is  no  state- 
ment in  the  case,  it  could  not  operate  to  defeat  the  plaintiff's  right,  and 
if  the  goods  were  in  the  lighter  not  being  subject  to  anv  such  claim,  they 
were  still  in  a  course  of  transitus  in  order  to  be  delivered,  and  were 
not  actually  delivered  to  the  buyer,  notwithstanding  the  defendants  under- 
took the  delivery  by  the  order  of  Maltby  and  Co. 

It  was  urged  on  the  part  of  the 'defendants,  on  the  authority  of  the 
dictum  of  Lawrence,  J.  in  Rohtlingk  v.  Ivglis,  that  the  tortious  act  of  a 
third  person  should  not  prejudice  the  rights  of  the  parties :  and  conse- 
quently that  the  demand  macle  by  Fishwick,  the  clerk  of  Maltby  and  Co., 
on  the  24th,  and  the  unlawful  refusal  to  deliver,  was  tantamount  to  a 
delivery.  But  it  is  to  be  recollected,  in  the  first  place,  that  the  observa- 
tion of  Mr.  Justice  LAWREiXcu  was  made  in  the  case  of  a  demand  by 
the  consignor  for  the  purpose  of  revesting  his  property  in  the  goods,  and 
not  in  the  case  of  a  vendee.  And,  in  the  second  place,  that  here,  the 
goods  had  not  actually  reached  the  terminus  of  their  delivery  when  the 
demand  of  the  vendee  took  place;  and  although  it  might  be  conceded  to 
be  the  better  opinion,  that  if  the  vendee  actually  receives  the  possession 
of  his  goods  on  their  passage  to  him,  and  before  the  voyage  has  com- 
pletely terminated,  that  the  delivery  is  complete,  and  the  right  of  stop- 
page gone ;  yet  no  authority  has  been  cited  for  the  position,  and  the 
principle  seems  the  other  way,  that  a  mere  demand  by  the  vendee,  with- 
out  any  delivery,  before  the  voyage  has  completely  terminated,  deprives 
the  consignor  of  his  right  of  stoppasje. 

On  the  whole  we  think  the  transitus  was  not  at  an  end  when  the  stop- 
page took  place,  and  that  the  verdict  must  be  entered  lor  the  plaintiff. 

Judgment  for  piaintifT. 


DEVAUX  V.  J'.iNSON.— p.  619. 

PiaintifT,  owner  of  a  ship,  effected  a  policy  on  freight  at  and  from  the  Coromandel  coast  lo 
Bourbon  :  the  nhip  put  into  a  port  on  the  Coromandel  coast  for  repairs:  plaintiff  purchaf«^ 
a  car^Of  and  had  it,  ready  to  be  sent  on  board,  about  seven  miles  from  the  port :  the  t>hip  was 
losit  by  an  accident  in  going  out  of  dock:  the  policy  covered  perils  of  the  seas  and  all  other 
prrils,  losses,  and  misfortunes : 

Held,  that  plamtitf  *8  interest  in  the  profit  of  conveying  the  cargo  was  properly  described  as 
freight ;  that  the  cargo  being  ready  when  the  ship  was  about  to  leave  the  dock,  the  ri>K 
attached ;  and  that  the  loss  was  a  loss  witliin  the  terms  of  the  policy. 

The  declaration  stated  that  the  plaintiff  caused  himself  to  be  insured^ 
lost  or  not  lost,  at  and  from  Calcutta,  or  any  port  or  ports,  place  or 
places,  all  or  any,  and  in  any  succession,  on  the  Coromandel  coast,  to  any 
port  or  ports,  place  or  places,  in  Bourbon,  upon  any  kinds  of  goodb  ancl 
merchandizes,  and  also  upon  the  body  tackle,  apparel,  ordnance,  muni- 
tion, artillery,  boat,  and  other  furniture  of  and  in  the  ship  called  the  La 
France ;  beginning  the  adventure  upon  the  said  goods  and  merchandizes 
from  the  loading  thereof  on  board  the  said  ship,  at  as  aforesaid :  udoq 
the  said  ship  at  as  aforesaid ;  and  so  to  continue,  upon  the  said  ship  until 
she  should  be  arrived  at  Bourbon  aforesaid;  and  be  moored  at  anchor 
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twenty-four  hours  in  good  safety ;  and  upon  the  goods  and  merchandizes 
until  the  same  should  be  there  discharged  and  safely  landed :  it  was  to 
be  lawful  for  the  said  ship  in  that  voyage  to  proceed  and  sail  to  aqd 
touch  and  stay  at  any  port  or  places  whatsoever  without  prejudice  to 
that  insurance :  the  said  ship,  goods,  and  merchandizes,  &c.,  for  so  much 
as  concerned  the  assured,  by  agreement  between  the  assured  and  assu- 
rers in  that  policy  were  to  be  valued  at  1000/.:  the  perils  which  the 
assured  were  contented  to  bear  were  of  the  seas,  &c.,  and  of  all  other 
perils,  losses,  and  misfortunes  that  had  or  should  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandizes  and  ship,  or  any 
part  thereof:  and  by  a  certain  menrwrandum  made  on  the  said  writing 
or  policy  of  insurance,  the  said  insurance  was  declared  to  be  on  1000/., 
on  tne  freight  of  the  said  vessel,  valued  at  1000/.: — Promise  by  the 
defendant  to  become  an  assurer  in  consideration  of  premium  ;  and  aver- 
ment of  interest  in  the  plaintiff;  that  the  ship  was  in  good  safety  at  a 
certain  port  or  place  on  the  Coromandel  coast,  called  Coringa ;  and 
that  whilst  the  ship  was  at  Coringa  aforesaid,  and  before  and  at  the  time 
of  the  loss  hereinafter  mentioned,  divers  goods  and  merchandizes  amount- 
ing to  a  full  cargo  of  the  said  ship,  which  had  been  bought,  procured, 
and  contracted  for,  for  and  on  account  of  the  said  person  so  interested 
in  the  subject-matter  of  insurance  as  aforesaid,  were  there,  to  wit,  at 
Coringa  aforesaid,  for  the  purpose  of  being  shipped  and  loaded,  and 
which,  if  it  had  not  been  for  the  loss  hereinafter  mentioned,  would  have 
been  shipped  and  loaded  in  and  on  board  the  said  ship,  to  be  conveyed 
therein  on  the  said  Voyage  in  the  said  policy  of  insurance  mentioned,  to 
wit,  from  the  Coromandel  coast  aforesaid  to  Bourbon  aforesaid :  that 
aiterwards,  and  whilst  the  ship  was  at  Coringa  aforesaid,  and  during  the 
continuance  of  the  said  risk  in  the  said  poHcy  mentioned,  to  wit,  .on,  &c., 
ll)e  said  ship  was  broken,  damaged,  and  destroyed,  and  rendered  wholly 
incapable  of  pursuing  the  said  voyage  by  certain  perils  which  the  said 
assurers  by  the  said  jx)hcy  did  lake  upon  themselves  as  aforesaid,  to 
wit,  by  the  accidental  breaking  and  giving  way  of  the  tackle  and  sup- 
ports whereby  the  said  ship  was  supported,  in  being  moved  from  a 
certain  dock  :  in  consequence  of  which  breaking  and  giving  way  the 
said  ship  struck  violently  against  the  sand,  and  was  bilged,  broken,  des- 
troyed, damaged,  and  rendered  incapable  of  pursuing  the  said  voyage 
as  aforesaid  ;  and  the  said  ship,  and  the  freight,  and  all  benefit,  profit, 
and  advantage  which  the  said  person  interested  as  aforesaid  would  other- 
wise have  derived  and  acquired  from  the  employment  of  the  said  ship  in 
the  carrying  and  conveying  the  said  goods  and  merchandize  on  the  said 
voyage  in  the  said  policy  mentioned,  and  the  means  of  carrying  and 
conveying  the  said  goods  and  merchandize,  were,  by  the  means  afore- 
said, wholly  lost  to  the  said  person  so  interested  as  aforesaid ;  whereof 
the  defendant  afterwards,  to  wit,  on,  6lc.,  had  notice  ;  by  reason  whereof 
the  defendant  became  and  was  Hable  to  pay,  and  ought  to  have  paid  the 
sum  of  200/.  so  by  him  insured  as  aforesaid. 

Second  count  for  money  had  and  received,  &c.  Breach,  non-pay- 
ment. 

Pleas;  1st,  That  the  said  goods  and  merchandises  in  the  declaration 
in  that  behalf  mentioned,  had  not,  before  and  at  the  time  of  the  loss  in 
the  first  count  mentioned,  been  bought,  procured,  and  contracted  for,  for 
and  on  account  of  the  said  person  in  the  declaration  in  that  behalf  men- 
tioned, to  be  carried  and  Conveyed  in  the  said  ship.    2d,  That  at  the 
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time  of  the  loss  in  the  declaration  mentioned,  the  risk  in  the  said  writing 
f)r  policy  of  insurance  mentioned,  had  not  commenced,  and  the  said 
writing  or  policy  of  insurance  had  not  attached  in  manner  and  form,  as 
in  and  by  tne  declaration  was  alleged.  3d,  That  the  said  ship  was  not, 
at  the  time  of  the  commencement  of  the  risk  insured  against  by  the  said 
policy  in  the  declaration  mentioned,  seaworthy.  4th,  That  the  ship  was 
not  broken,  damaged,  and  destroyed,  and  rendered  incapable  of  pursuing 
the  said  voyage  by  any  perils  which  the  said  assurers  by  the  said  policy 
did  take  upon  themselves,  in  manner  and  form  as  in  and  by  the  said 
declaration  was  alleged.  6th,  That  the  said  ship  was  not  at  any  time 
after  the  making  of  the  said  policy  and  before  the  said  loss  in  the  said' 
first  count  mentioned,  in  good  safety  at  any  port  or  place  on  the  Coro- 
mandel  coast  in  the  said  policy  mentioned,  in  manner  and  form  as  in 
and  by  the  declaration  was  alleged.  6th,  As  to  the  money  alleged  to 
have  been  received, — that  the  defendant  brougut  2/.  10^.  into  "court, 
beyond  which  the  plaintiff  had  not  sustained  damage.  7lh,  To  the  resi- 
due of  the  said  declaration, — that  the  defendant  did  not  promise  in 
manner  and  form,  &:c. 

A  verdict  was  found  for  the  plaintiff,  damages  200/.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case: — and  it  was  agreed,  that 
upon  matters  of  fact  in  the  case,  the  Court  should  be  at  liberty  to  draw 
the  same  conclusion  as  in  their  judgment  ought  to  be  drawn  by  a  jury. 

The  ship  La  France,  mentioned  in  the  policy,  sailed,  from  Havre  in 
the  early  part  of  December  1830,  upon  a  voyage  to  and  in  the  Indian 
Ocean,  under  the  direction  of  M.  Samoise,  as  supercargo  and  general 
agent  of  the  owner.  Previous  to  her  sailing,  she  was  carei'ully  surveyed 
by  competent  persons,  and  reported  to  be  perfectly  staunch  and  sea- 
worthy. She  soon  met  with  very  rough  weather,  in  consequence  of 
which  she  sprung  a  leak.  About  the  end  of  March  1831,  she  arrived  at 
Bourbon,  where  she  was  surveyed  by  a  commission  out  of  the  admiralty 
court  of  St.  Denis,  in  that  island.  It  appeared  that  the  leak  had  been 
caused  by  a  bolt  becoming  loose  between  the  ribs  on  the  starboard  side 
on  the  lower  floors :  under  the  authority  of  the  admiralty  court  she  under- 
went a  temporary  repair,  the  completion  of  the  repairs  being  postponed 
until  the  arrival  of  the  ship  in  India,  in  consequence  of  there  being  no 
convenience  at  Bourbon  for  getting  at  the  bottom  of  the  ship,  and  it  being 
impossible  to  do  the  repairs  necessary  to  stop  the  leak  whilst  she  lay  in 
the  roadstead ;  the  court  therefore  declared,  that  it  was  necessary  to 
take  the  vessel  to  India,  in  order  that  she  might  there  be  hove  down,  and 
the  leak  be  repaired  on  the  outside ;  and  they  authorised  the  captain  to 
proceed  to  Inaia  for  that  purpose.  About  the  18th  or  20th  of  April  1831, 
she  left  Bourbon ;  and  it  was  sworn  bv  the  supercargo,  who  was  on 
Ijoard,  that  the  leak  was  much  diminished  by  the  temjwrary  repair  at 
Bourbon.  On  passing  near  Ceylon,  she  struck  violently  two  or  three 
times  upon  a  bank  off  Point  Pidre  on  the  24th  of  May  1831  :  she  arrived 
at  Coringa,  a  small  English  port  and  station  on  the  coast  of  Coromandel 
In  India,  on  the  6th  of  June  1831 ;  and  having  been  unballasted,  was 
surveyed  under  the  authority  of  the  local  tribunals  agreeably  to  the 
French  law ;  the  surveyors  reported,  as  the  fact  was,  that  the  leak, 
which  the  captain  had  been  authorised  by  the  marine  court  of  St.  Denis 
to  come  to  one  of  the  ports  in  India  to  repair,  still  existed,  and  that  it 
proceeded  from  the  lower  floors,  although  the  vessel  was  entirely  unbal* 
lasted ;  in  consequence  whereof  they  authorised  the  captain  to  take  his 
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ship  up  the  river,  and  thence  into  a  dock,  as  is  customary  in  that  country, 
in  order  to  repair  the  damages  the  ship  might  have  sustained,  which 
could  not  be  ascertained  until  the  ship  was  put  into  a  dry  dock.  She 
was  accordingly  taken  up  the  river;  and  it  was  necessary  to  ledge  her 
in  a  dock  where  her  bottom  could  be  worked  upon.  'The  usual  and 
proper  mode  of  taking  a  vessel  into  dock  for  repair  and  out  again  at 
Coringa,  and  which  was  pursued  on  the  present  occasion  is  as  follow  s : — 
it  is  necessary  to  make  an  excavation  in  the  dock,  as  in  consequence  of 
its  being  seldom  used,  the  sea  is  allowed  to  flow  into  it,  whereby  a  depo- 
sit of  soft  mud  is  formed  :  when  the  excavation  has  been  made,  and  the 
hard  bed  of  sand  at  the  bottom  of  the  dock  arrived  at,  the  ship  is  hauled 
head  foremost  into  the  open  space  thus  afforded :  two  lines  of  bamboo 
sitakes  are  then  driven  into  the  mud  across  the  entrance  of  the  dock,  the 
space  between  the  two  rows  of  stakes  being  filled  up  with  earth  thrown 
out  of  the  dock,  which  is  thus  closed  from  the  sea,  although  a  quantity 
of  water  still  remains  at  the  bottom ;  the  natives  again  throw  in  the  soft 
mud  and  soil,  which  has  the  effect  of  raising  the  ship ;  and  then  the 
water  which  has  remained  when  the  dock  is  closed,  is  baled  out  of  the 
dock  into  the  sea  ;  piles  arc  then  driven  into  the  mud  on  each  side  of  the 
vessel,  and  being  driven  down  to  the  hard  bottom  of  the  sand,  they  form 
a  good  support  for  the  vessel.  The  mud  is  then  clearea  sufliciently  to 
admit  of  the  vessel  being  inspected  and  repaired.  When  the  vessel  has 
been  repaired,  she  is  brought  again  into  the  water  in  the  following 
manner: — four  thick  columns  of  earth  are  formed  under  the  vessel;  they 
are  each  bound  round  with  a  coil  of  cable  made  of  cocoa  nut  fibre,  and 
then  the  piles  being  removed  the  vessel  rests  on  these  columns  so  bound ; 
the  water  is  then  again  lei  into  the  dock  by  re-oiening  the  entrance;  the 
cables  are  uncoiled  by  degrees;  the  vessel  is  gradually  let  into  the  water, 
and  she  is  then  floated  out. 

What  was  necessary  lo  be  done  to  raise  and  place  the  La  France  in 
the  dry  dock  in  a  slate  for  repair  in  the  manner  before  described  was  all 
completed  about  the  3rd  or  4ih  of  August,  and  the  vessel  was  then  lying 
in  the  dry  dock  open  to  inspection  of  her  bottom.  Immediately  after- 
wards the  repairs  were  commenced. 

About  two  days  after  she  had  entered  the  river,  viz.,  on  the  22nd  of 
June,  Samoise  had  commenced  the  purchase  of  the  ship's  return  cargo 
for  Bourbon ;  and  before  the  completion  of  the  repairs,  he  had  purchased 
the  whole.  It  consisted  of  rice,  bufi'alo  horns,  and  hides ;  and  it  was 
safely  deposited  in  certain  warehouses  at  Jaggernackfocran,  which  is 
distant  seven  miles  from  Coringa.  The  purchases  were  made  on  account 
of  the  person  mentioned  in  the  declaration  as  interested,  who  was  the 
owner  of  the  ship. 

It  was  sworn  by  the  supercargo,  who  was  at  Coringa  at  the  time,  that 
on  the  14th.  of  August,  the  ship  was  quite  ready  for  sea,  and  might  have 
lx5cn  got  afloat  in  a  couple  of  hours:  and  it  was  reported  by  the  survey- 
ors who  had  made  a  survey  on  the  14th  of  August,  that  those  repairs 
had  been  properly  executed,  and  that  the  ship  was  in  a  fit  condition  to 
go  to  sea.  But  in  a  petition  presented  by  Ca?sar  Dejoly,  the  master  of 
the  ship,  on  the  17th  of  August  1831,  to  the  president  of  the  tribunal  of 
commerce,  he  stated  that  on  the  14th  of  August,  the  repairs,  on  account 
of  which  the  ship  had  entered  the  river  of  Coringa  and  gone  into  dock, 
being  on  the  point  of  conclusion,  the  workmen  charged  with  putting  the 
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ship  in  order  to  get  out  of  dock  made  their  preparations.  On  the  last 
mentioned  day,  preparations  were  actually  made  for  putting  the  vessel 
in  readiness  to  go  out  of  the  dock,  and  four  cables  were  placed  and 
raised  in  a  spiral  form,  the  interior  of  which  was  full  of  a  clayish  mould, 
viz.,  two  forward  a  little  abaft  the  fore  channels,  and  two  astern,  on  the 
starboard  and  larboard  sides,  and  about  ten  feet  afoi^  the  mizen  mast : 
the  workmen  then  began  to  remove  the  sand  which  was  under  the  vessel, 
and  which  consolidated  the  shores  upon  which  the  ship  was  resting  still. 
As  the  work  was  going  on  progressively  it  was  perceived  that  the  star- 
board fore  cable  more  especially  was  straining  the  vessel;  and  imme- 
diately the  cdptain  communicated  it  to  the  harbour  master,  who  assured 
him  it  was  of  no  moment.  At  last,  while  the  work  was  going  on,  at 
ttwo  o'clock  in  the  afternoon  of  the  15lh  of  August,  the  evil  increasing 
4n  the  captain's  judgment,  he  went  on  board  the  ship  accompanied  by 
his  mate  and  the  snip's  carpenter,  to  see  whether  any  thing  had  given 
way.  He  then  found  that  two  ribs  at  the  fastening  of  the  starboard 
forecable  had  broken  already.  He  immediately  wrote  to  the  captain  of 
the  port  of  Coringa  intrusted  with  the  repairs  of  the  vessel,  to  come  to 
the  spot  without  loss  of  time,  in  order  to  remedy  the  damage  if  it  were 
possible.  He  consulted  witli  the  harbour  master,  and  it  was  decided  by 
them,  that  as  the  vessel  could  not  remain  in  the  position  in  which  she 
was,  it  was  indispensable  to  lower  her  entirely,  by  removing  the  shores 
from  under  the  keel.  The  next  day,  the  IGlh  of  August,  this  was  done ; 
but  during  that  operation,  the  two  stern  cables  and  the  larboard  fore 
cable  were  forcing  in  ihe  ribs  and  thick  stuff,  although  they  had  been 
pillared  the  evening  previous  against  the  barlings  of  the  hold  and  between 
decks.  The  stauncheons  of  the  kelsons  having  all  fallen  from  the  force 
of  the  lower  masts  upon  the  keel,  the  garboard  streak  gave  way  nearly 
from  end  to  end ;  and  when  at  last  the  ship  was  no  longer  upon  the 
shores,  she  sank  into  a  muddy  sand,  when  it  was  found  impossible  to 
repair  her  without  raising  the  ship  again  by  the  process  used  in  the 
country. 

At  the  time  of  her  sustaining  the  injury,  the  depth  of  water  in  the  dock 
was  about  four  feet. 

A  survey  was  made  of  the  fresh  injuries  she  had  sustained  ;  on  the 
30th  of  August  it  appeared  that  the  cost  of  the  repairs  amounted  to  con- 
siderably more  than  the  worth  of  the  vessel ;  that  no  money  upon  bot- 
tomry or  otherwise  could  be  borrowed  for  the  purpose  of  executing  those 
repairs ;  and  that  eight  months  time  would  be  required  to  procure  the 
necessary  materials  for  the  repair  from  other  places. 

On  the  31st  of  August  the  president  of  the  tribunat  of  the  first  instance 
at  Janaon,  a  Frencn  factory,  situate  about  three  miles  from  Coringa, 
directed  an  abandonment  of  the  vessel ;  and  that  such  abandonment  was 
necessary.     She  was  then  broken  up  and  sold. 

The  cargo  which  had  been  purchased  for  the  La  France  was  shipped 
on  board  an  English  vessel,  and  by  her  conveyed  to  Bourbon ;  and  above 
6000  rupees  was  paid  to  the  captain  of  that  ship  for  the  freight  thereof 

The  questions  lor  the  opinion  of  the  court  upon  the  preceding  facts 
were  those  raised  by  the  several  issues,  and  the  judgment  upon  each  issue 
was  to  be  entered  according  to  that  opinion. — If  the  judgment  should  be 
for  the  plaintiff,  the  amount  was  to  be  the  same  for  which  the  verdic* 
had  been  entered. 

IVilde,  Serjt.,  for  the  plaintiff. — The  plaintiff,  though  owner  of  tnc 
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ship  as  well  as  of  the  cargo  to  be  conveyed  in  it,  had  an  insurable  interest 
in  the  profit  which  the  conveyance  of  the  cargo  would  bring  him ;  and 
that  profit  is  properly  described  in  the  policy  under  the  term  freight, 
which  means  the  price  of  the  carriage  of  the  cargo,  whether  the  owner . 
of  the  ship  or  any  other^person  be  the  owner  of  the  cargo.  If  the  owner 
of  the  ship  carries  a  cargo  belonging  to  another  person,  he  receives  hi« 
profit  in  the  price  paid  by  that  person  for  the  carriage ;  if  he  car-'es  his 
own  cargo,  he  adds  the  price  of  the  carriage  to  the  price  of  the  goods, 
and  receives  the  profit  from  the  purchaser ;  but  in  either  case  the  profit 
so  obtained  is  properly  insurable  as  freight.  This  was  expressly  decided 
in  Flint  v.  FJemyng,  1  B.  &  Adol.  45,  (20  Eng.  Com.  Law  Rep.  340,) 
where  it  was  held  that  a  ship-owner  having  eflccted  a  policy  on  freight, 
might,  in  the  event  of  loss,  recover  from  the  underwriter  the  value  of 
the  benefit  he,  the  ship-owner,  would  have  derived  (if  there  had  been  no 
loss)  by  carrying  his  own  goods  on  the  voyage  insured. 

Secondly ;  The  plaintiff'  had  a  vested  interest  in  the  subject  insured, 
and  the  policy  attached,  though  the  ^oods  were  never  on  board.  The 
result  of  the  cases  is,  that  the  assured  is  entitled  to  recover  if,  having  a 
cargo  on  board,  or  a  contract  for  the  shipment  of  goods,  he  is  deprived 
of  the  profit  of  freight  by  any  of  the  perils  insured  against :  and  a  pur- 
chase of  goods  by  the  owner  of  the  ship,  is  equivalent  to  a  contract  with 
another  for  the  shipment  of  a  cargo ;  Flint  v.  Flemyng ;  Montgomerrj  v. 
Egginton,  3  T.  R.  362 ;  Thompson  v.  Taylor,  6  T.  R.  478 ;  tiamcastle 
v.  Suart,  7  East,  400 ;  Truscott  v.  Christie,  2  B.  &  B.  320,  (6  Eng. 
(  ora.  Law  Rep.  133 ;)  Warre  v.  Milhr,  4  B.  &  C.  638,  (10  Eng.  Com. 
Law  Rep.  405.)  In  T&nge  v.  Watts,  2  Str.  1251,  where  the  assured 
failed  to  recover,  the  facts  are  imperfectly  stated  ;  and  it  does  not  appear 
there  was  any  contract  to  put  a  cargo  on  board :  in  Forbes  v.  Aspinall, 
13  East,  323,  and  Forbes  v.  Cowie,  1  Campb.  5'^0,  where  the  policy  was 
held  not  to  attach,  the  homeward  cargo,  the  freight  of  which  was  the 
subject  of  insurance,  was  to  be  obtained  by  barter  of  the  outward  cargo, 
and  at  the  time  of  the  loss  the  whole  of  the  outward  cargo  had  not  been 
disposed  of:  it  was  impossible,  therefore,  at  that  time,  that  the  home- 
ward cargo  could  be  put  on  board.  But  in  Camden  v.  Cmcley,  1  W.  Bl. 
417;  and  IVUliamson  v.  Innes,  I  Mood.  &  Rob.  88;  8  Bingh.  81,  note, 
(21  Eng.  Com.  Law  Rep.  229,)  the  beginning  to  deliver  the  outward 
cargo  was  held  to  be  an  inception  of  tlie  risk. 

Ihirdly  ;  As  to  the  seaworthiness ; — (this  objection  was  abandoned  by 
the  counsel  for  the  defendant  in  the  course  of  the  argument.)     Then, 

Fourthly;  This  was  a  loss  by  one  of  the  perils  insured  against:  the 
policy  is  not  confined  to  perils  of  the  sea,  but  extends  to  "  all  other  perils, 
losses,  and  misfortunes,"  which  have  been  held  to  include  a  sinking  occa- 
sioned by  being  fired  into  under  a  mistake;  Cullen  v.  Butle7',  5  M.  &  S. 
461  ;  here,  however,  the  ship  was  docked  in  the  regular  prosecution  of 
her  voyage,  and  the  accident  which  befel  her  on  going  out  of  dock  has 
been  repeatedly  held  to  be  a  peril  of  the  sea :  as  in  Fletcher  v.  hglis,  2 
B.  &  Aid.  315,  where  the  vessel  was  ordered  into  a  dry  harbour,  the 
bed  of  which  was  hard  and  uneven,  and,  on  the  tide  havii^  left  her,  she 
received  damage  by  taking  the  ground.  So  in  Bishop  v.  Pentland,  7  B. 
<k  C.  219,  (14  Eng.  Com.  Law  Kep.  33,)  where  the  ship  was  compelled, 
in  the  course  of  her  voyage,  to  put  into  a  tide  harbour,  and  was  there 
moored  alongside  a  quay,  the  usual  place  for  ships  of  her  burden ;  it 
became  necessary,  in  addition  to  the  usual  moorings,  to  fasten  her  by 
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tackle  to  posts  on  the  shore,  to  prevent  her  falling  over  upon  the  tide 
leaving  her;  the  rope  with  which  she  was  so  fastened,  not  being  of  suffi- 
cient strength,  broke  when  the  tide  left  the  vessel,  and  she  fell  over  upon 
her  side,  and  was  thereby  stove  in  and  greatlv  injured ; — it  was  held, 
that  that  was  a  stranding  within  the  meaning  o^lhat  word  in  the  policy, 
and  that  the  underwriters  were  liable  for  a  partial  loss,  although  ifie 
stranding  might  have  been  occasioned  remotely  by  the  negligence  of  the 
crew  in  not  providing  a  rope  of  sufficient  strength  to  fasten  the  vessel  to 
the  shore.  See  also  Phillips  y.  Barber,  5  B.  &  Aid.  161,  (7  Eng.  CV>ni. 
Law  Rep.  55 ;)  Carruthers  v.  Sydehotham,  4  M.  &  S.  79 ;  Hodgson  v. 
Molcolm,  2  N.  R.  336 ;  Ritsk  v.  Royal  Exchavge  Assuravce  Company,  2 
B.  &  Aid.  73;  Walker  v.  Maitland,5  B.  &  Aid.  171,  (7  Eng.  Com.  Law 
Rep.  59.)  In  Thompson  v.  Whitmore,  3  Taunt.  227,  where  the  vessel 
having  been  unskilfully  left  aground  on  a  hard  beach,  the  underwriters 
were  held  not  liable. 

Sir  W.  W.  FdleU,  for  the  defendant. 

First,  the  plaintiff  never  had  an  interest  in  respect  of  which  he  could 
sue  an  underwriter  of  this  policy  on  freight ;  and 

Secondly,  there  has  been  no  loss  by  any  of  the  perils  insured  against. 

First,  it  is  not  a  possible  profit,  but  freight,  which  is  the  subject  of  this 
insurance,  and  the  plaintiff  cannot  recover  unless  he  shows  that  he  had 
an  inchoate  right  to  freight  which  was  defeated  by  the  loss  of  the  vessel. 

According  to  the  older  authorities,  no  policy  on  freight  attached,  unless 
the  goods  were  on  board,  in  respect  of  which  freight  was  to  be  earned : 
subsequent  cases  have  decided,  that  if  the  ship-owner  have  entered  into 
a  contract  to  receive  goods  on  board,  he  has  an  insurable  interest  in  the 
freight :  but  in  order  to  claim  such  an  interest,  he  must  be  in  a  condition 
to  sue  the  parties  who  fail  to  perform  their  contract,  and  he  cannot  do 
that  unless  his  ship  be  in  a  condition  to  receive  the  cargo.  It  has  been 
held,  too,  in  Flint  v.  Flemyng,  that  he  may  insure,  as  freight,  the  profit 
he  would  derive  from  carrying  his  own  goods ;  but  in  that  case,  the 
principle  on  which  the  policy  attaches,  is  the  same  as  in  the  other,  namely, 
the  ship  must  be  in  a  condition  to  receive  the  goods,  and  the  ship-owner 
be  in  a  condition  to  enforce  the  putting  them  on  board. 

In  the  present  instance,  the  ship  was  not  in  a  condition  to  receive  the 
goods  when  the  loss  occurred ;  a  ship  cannot  safely  be  loaded  while  she 
is  careened,  or  in  a  dry  dock ;  and  as  the  goods  were  seven  miles  ofl*, 
the  plaintiff  was  not  in  a  condition  to  put  them  on  board.  Tonge  v. 
IVaUs,  and  Forbes  v.  Aspinall,  therefore  are  in  point  for  the  defendant. 
In  Tonge  v.  Watt^  the  assured  failed  to  recover,  because  the  ship  which 
was  lost  in  the  process  of  careening,  could  not  receive  the  goods  on 
board :  in  Forbes  v.  AspinaU,  freight  valued  at  6,500/.  was  insured  on  a 
ship  from  any  port  or  ports  in  Hayti  to  Liverpool ;  and  the  ship  which 
had  sailed  from  Liverpool  to  Hayti'on  a  voyage  of  barter,  after  exchang- 
ing a  part  of  her  outward  cargo  for  55  bales  of  cotton  at  one  port  of 
Hayti,  proceeded  with  the  same  to  another  port,  for  the  purpose  of 
making  a  similar  barter  of  the  rest  of  the  outward  cargo,  but  was  lost 
by  a  peril  of  the  sea  before  the  barter  was  effected ;  it  was  held  that  the 
assured  was  only  entitled  to  recover  for  the  freight  of  the  55  bales  of 
the  return  cargo  on  board,  though  there  was  a  moral  certainty  at  the 
time,  that  the  remaining  part  of  her  outward  cargo,  except  for  the  loss, 
would  have  been  exchanged  for  a  full  return  cargo ;  ana  Lord  Ellbn- 
BoaouGH  said,  '<  To  recover,  in  any  case  upon  a  policy  on  freij^ht,  it  w 
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incumbent  on  the  assured  to  prove,  that  unless  some  of  the  perils  insured 
against  had  intervened  to  prevent  it,  some  freight  would  have  been 
earned ;  and  where  the  policy  is  open,  the  actual  amount  of  the  freight, 
which  would  have  been  so  earned,  limits  the  extent  of  the  underwriter's 
liability-  In  every  action  upon  such  a  policy,  evidence  is  given,  either 
that  goods  were  put  on  board,  from  the  carriage  of  w^ich  freight 
would  result,  or  that  there  was  some  contract  under  which  the  ship- 
owner, if  the  voyage  were  not  stopped  by  the  perils  insured  against, 
would  have  been  entitled  to  demand  freight."  In  Montgomery  v.  Eggin- 
tofif  part  of  the  cargo  was  on  board ;  the  ship  was  in  a  condition  to 
receive  the  whole;  the  policy  was  a  valued  policy:  and  Lord  Ellesv- 
BOROUGH  said  of  that  case  in  Forbes  v.  Jlspinali,  "  the  grounds  of  the 
decision  do  not  appear."  "  If  that  case,  however,  is  to  be  considered  as 
having  decided,  that  upon  a  policy  estimating  freight  upon  a  full  cargo, 
at  1^00/.,  a  loss  by  a  peril  insured  against,  may  be  recovered  to  that 
extent,  when  a  third  only  of  a  cargo  is  obtained,  and  freight  to  the  amount 
of  such  third  could  onfy  have  been  earned,  and  when  it  was  uncertain 
whether  more  ever  could  have  been  procured,  we  should  pause  long 
before  we  allowed  ourselves  to  adopt  such  a  ground  6i'  decision ;  we 
should  hesitate  extremely  before  we  should  say,  that  1,500/.,  the  calcu- 
lated amount  of  the  whole  intended  risk,  should  be  paid  for  a  loss  of  500/. 
incurred  in  respect  of  a  third  of  the  intended  risk ;  in  other  words,  that  a 
total  loss  should  be  paid  for  a  loss  only  mie  third  of  that  which  the  parties 
to  the  insurance  contemplated,  as  the  whole  subject  insured.  It  is  suffi- 
cient however  to  say,  that  that  case  is  distinguishable  from  this  in  many 
of  its  circumstances :  there,  a  full  cargo  was  ready  to  be  laden,  and  the 
ship  in  a  state  ready  to  receive  it,**  It  is  because  the  ship  is  not  in  a 
condition  to  receive  the  cargo,  that  upon  an  insurance  of  freight  on  a 
homeward  voyage,  if  the  ship  be  lost  on  her  voyage  out,  the  policy  does 
not  attach.  Here,  too,  the  poUcy  was  at  andfroni  any  port  on  the  Coro- 
mandiel  coast;  and  in  Palmer  v.  Marshall,  8  Bingh.  82,  (21  Eng.  Com. 
Law  Rep.  228,)  where  the  policy  was  on  ship  at  and  from  Bristol, 
Tin  DAL,  C.  J.  said,  "  there  are  excepted  cases  in  which  the  risk  would 
not  attach  on  such  a  policy,  until  the  time  of  sailing,  as  where  a  ship  is 
not  finished  or  is  undergoing  a  course  of  repair  at  the  time  the  policy  is 
effected;"  and  Bosanquet  referred  to  Williamson  v.  Innes,  8  Bingh.  81, 
note,  (21  Eng.  Com.  Law  Rep.  229,)  where  in  an  action  upon  a  policy 
on  freight,  at  and  from  Algoa  Bay,  Lord  Lyndhurst  told  the  jury,  "  that 
if  the  ship  was  in  a  condition  to*  begin  to  take  in  her  homeward  cargo, 
the  plaintiff  was  entitled  to  recover ;  if  not,  then  the  verdict  ought  to  be 
for  the  defendant."  In  Thompson  v.  Taylon*,v^\\ere  the  plaintiff  had  con- 
tracted by  charter-party  for  freight  outwards  to  Tenerifle  and  the  West 
Indies,  and  thence  home,  and  the  ship  was  captured  in  the  voyage  to 
Teneriffe,  the  plaintiff's  right  to  recover  was  rested  on  the  inception  of 
the  contract  and  the  incnoate  right  to  freight  which  accrued  on  the 
ship's  sailing  from  London  ;  and  it  was  said  that,  where  there  is  no  char- 
ter-party, the  putting  the  goods  on  board  gives  the  inchoate  right  to 
freight.  In  the  present  case  there  has  been  no  sailing  under  a  charter- 
fiarty,  nor  any  goods  put  on  board.  In  Homcastle  v.  Suart,  there  was 
also  an  inception  of  the  contract  by  the  commencement  of  a  voyage 
under  a  charter-party:  in  Davidson  v.  WUlaseyf  1  M.  &  S.  313,  half  the 
cargo  was  on  board,  and  the  rest  ready.  In  Truscott  v.  Christie,  there 
was  a  contract  for  freight,  the  goods  were  on  board,  and  the  ship  ready 
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to  commence  her  voyage.  In  ff'aT^e  v.  Miner,  the  question  was  touch- 
mg  a  deviation.  But  iSellar  v.  M  Vicar,  1  N.  R.  23,  shows  that  if  the 
vessel  be  lost  before  the  cargo  is  on  board,  there  can  be  no  claim  for 
freiffht.  Here,  if  the  goods  had  belonged  to  a  merchant,  the  plaintiff 
could  not,  on  the  14th  of  August,  have  sued  him  for  not  putting  them  on 
l)oard,  for  the  ship  was  not  in  a  condition  to  receive  them ;  there  could 
have  been  no  inception  of  the  contract  to  convey,  and  the  plaintiff  had 
no  inchoate  right  to  freight.     But 

Secondly,  this  was  not  a  loss  within  the  meaning  of  the  policy ;  for  by 
"  all  other  losses,  perils,  and  misfortunes,"  the  insurers  meant  losses  ejus- 
dem  generis  as  perils  of  the  seas :  and  the  perils  of  a  dry  dock  arising 
from  the  ignorance  of  Hindoos,  are  not  perils  of  the  seas.  The  case 
does  not  differ  in  substance  from  Thomjpson  v.  Whitmore.  In  Fletcher  v. 
IngliSf  the  ship  was  not  in  a  dock  but  m  a  harbour  with  a  hard  uneven 
bottom ;  and  in  Phillips  v.  Barber,  she  was  lost  by  the  violence  of  the 
wind  and  weather,  in  Hodgson  v.  Malcdm,  the  ship  drifted  ashore, 
which  was  the  immediate  cause  of  the  loss.  There  is  no  instance  in 
which  the  mere  straining  of  the  timbers  in  a  dock  has  been  held  a  loss 
by  the  perils  of  the  seas. 

Wilde  in  reply. — It  is  sufficient  to  entitle  the^plaintiff  to  recover,  if 
there  be  a  contra 3t  for  freight,  or  a  cargo  purchased  by  the  owner  with 
a  view  to  the  prosecution  of  his  adventure,  and  a  loss  which  defeats  his 
expected  profit ;  it  is  not  necessary,  in  addition  to  those  incidents,  that  the 
ship  should  be  in  a  condition  to  receive  the  goods.  That  inference  has 
been  drawn  from  particular  expressions  of  the  court  in  Homcastle  v. 
Suartf  77u)mpson  v.  Taylor,  and  Forbes  v.  Aspinall ;  but  it  is  not  laid 
down  as  a  principle  in  any  of  those  cases,  nor  does  it  result  from  the 
language  of  the  judges  when  taken  with  reference  to  the  facts  of  the  par- 
ticular case.  There  was  an  inception  of  the  risk  here,  as  soon  as  the 
l»laintiff  had  purchased  the  goods  in  respect  of  which  he  insured  the 
freight :  he  had  then  an  inchoate  right  in  the  profits  which  the  carriage 
of  those  goods  would  have  produced.  A  charter-party  between  the  ship- 
owner  and  the  merchant  is  only  a  medium  of  proof  that  the  ship-owner 
has  the  right  in  question ;  but  it  proves  only  a  contract,  which  the  ship- 
owner may  or  may  not  be  able  to  enforce,  whereas  if  the  cargo  be  com- 
posed of  his  own  goods,  the  profit  he  is  to  derive  from  the  carriage  of 
them  is  independent  of  any  risk.  However,  according  to  Heath,  J.  i;i 
Curling  v.  Long,  1  B.  &  P.  G37,  (see  Le  Cras  v.  tiughes.  Park.  Ins. 
•-^69;  Crawfurd  v.  Hunter,  8  T.  R.  13;  Boehm  v.  Bell,  8  T.  R.  154;) 
"  The  niere  hope  or  expectation  of  interest  is  sufficient  to  entitle  the 
assured  in  a  policy  of  insurance,  to  recover  against  the  underwriters  ;'' 
though,  with  a  view  to  an  action  against  the  consignee,  the  inception  of 
freignt  is  breaking  ground.  In  SeUar  v.  M  Vicar,  1  N.  R.  23,  where  a 
policy  on  freight  was  held  not  to  attach,  the  ship  was  lost  before  she 
arrived  at  the  port  at  which  she  was  to  take  the  cargo  in  question  on 
board. 

Cur,  adv.  vtilt. 

TiNDAL,  C.  J. — This  was  an  action  on  a  policy  of  insurance,  dated 
27th  August,  1831,  lost  or  not  lost,  at  and  from  Calcutta,  ''  or  any  port 
or  ports,  place  or  places,  all  or  any,  and  in  any  succession,  on  the  Coro- 
mandel  c^oast,  to  any  port  or  ports,  place  or  places  in  Bourbon,  upon  any 
kind  of  goods  or  merchandises,  &c.,  in  the  good  ship  or  vessel  called  the 
La  France."    And  the  policy  was  declared  to  be  "  on  1000/.  on  the 
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freight  of  the  said  vessel  valued  at  1000/."  The  declaration  avers  that 
the  ship  was  in  good  safety  at  Coringa,  and  "  that  divers  goods  and  mer- 
chandises amounting  to  a  full  cargo  of  the  said  ship  or  vessel,  which  had 
been  bought,  procured,  and  contracted  for,  for  and  on  account  of  the 
said  persons  so  interested  in  the  subject-matter  of  insurance  as  aforesaid, 
were  at  Coringa  aforesaid  for  the  purpose  of  being  shipped  and  loaded, 
and  which,  if  it  had  not  been  for  the  loss  hereinafter  mentioned,  would 
have  been  shipped  and  loaded  in  and  on  board  of  the  said  ship  or  vessel, 
to  be  carried  and  conveyed  therein  on  the  said  voyage  in  the  said  policy 
of  assurance  mentioned,  to  wit,  from  the  Coromandel  coast  to  Bourbon 
aforesaid."  And  the  declaration  then  proceeds  to  aver,  "  that  the  said 
ship  or  vessel  was  broken,  damaged,  and  destroyed,  and  rendered  wholly 
incapable  of  pursuing  the  said  voyage  by  certain  perils  which  the  said 
assured  by  the  said  policy  did  take  upon  themselves,  to  wit,  by  the  acci- 
dental breaking  and  giving  way  of  tne  tackle  and  supports  whereby  the 
said  ship  or  vessel  was  supported,  in  being  moved  from  a  certain  dock^ 
in  consequence  of  which  breaking  and  giving  way,  the  said  ship  or  ves- 
sel struck  violently  against  the  sand,  and  was  bilged,  broken,  destroyed, 
damaged,  and  rendered  incapable  of  pursuing  the  said  voyage,  and  iha 
said  snip  or  vessel,  and  the  freight,  and  all  benefit,  profit,  and  advantage, 
that  the  said  persons  so  interested  as  aforesaid  would  otherwise  have 
derived  and  acquired  from  the  employment  of  the  said  ship  or  vessel  \u 
the  carrying  of  the  said  goods  and  merchandises  on  the  said  voyage,  and 
the  means  of  carrying  and  conveying  the  same,  were  by  the  means  . 
aforesaid  wholly  lost." 

The  defendant,  by  his  second  plea,  traversed  the  allegation  "  that  at 
the  time  of  the  loss  in  the  declaration  mentioned,  the  risk  in  the  said 
policy  mentioned  had  commenced,  and  the  said  writing  or  policy  of 
assurance  had  attached  ;"  upon  which  issue  is  joined. 

By  the  third  plea,  he  alleged  "  that  the  ship  was  not,  at  the  time  of  the  ^ 
commencement  of  the  risk  insured  against  by  the  said  policy,  seaworthy ; 
upon  which  also  an  issue  was  joined." 

By  the  fourth  plea,  he  traversed  the  allegation  "  that  the  ship  was 
broken,  damaged,  and  destroyed,  and  rendered  incapable  of  pursuing  the 
voyage  by  any  perils  which  the  said  assured  by  the  said  policy  did  takti 
upon  themselves."     And 

By  the  fifth  plea,  he  traversed,  "  that  the  ship  was  at  any  time  af  er 
the  making  of  the  policy,  and  before  the  loss,  in  good  safety  at  any  port 
or  place  on  the  Coromandel  coast  in  the  said  policy  mentioned  :"  on  each 
of  which  traverses  respectively  issue  was  taken. 

Such  being  the  state  of  the  pleadings,  two  main  and  principal  objec- 
tions against  the  plaintiff's  right  to  recover  anv  loss  on  tnis  policy  have 
been  raised  and  argued  before  us ;  viz.,  first,  t^at,  under  the  facts  stated 
in  this  special  case,  the  policv  on  freight  never  attached  ;  and  secondly, 
that  supposing  the  policy  to  have  attached,  there  was  no  loss  within  the 
policy  by  any  of  the  perils  therein  insured  against. 

The  first  objection  involves  two  distinct  and  separate  heads  of  consi- 
deration :  first,  whether  the  interest  of  the  assured  in  the  subject-matter 
<»f  insurance,  is  properly  described  in  the  policy  as  freight :  and  secondly, 
if  such  description  is  sufficient  in  the  policy,  then,  whether  the  interest 
of  the  assured  in  the  subject-matter  of  the  insurance  had  commenced 
before  the  loss  happened. 

But  we  consider  the  first  question  to  be  set  at  rest  by  the  decision  of 
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the  Court  of  B.  R.,  in  the  case  of  Flint  v.  Flemyrig,  1  B.  At  AdoL  45,  (20 
Eng.  Com.  I-iaw  Rep.  340,  i  and  hold  it  to  be  now  established  law,  that 
the  assured  under  an  insurance  upon  freight,  may  recover  the  profits 
expected  to  be  made  by  carrying  their  own  goods  in  their  own  ship  upon 
the  voyage  insured. 

The  second  head  of  inquiry  may  be  subject  to  some  degree  of  doubt 
and  difficulty;  but,  upon  the  whole,  we  concur  in  opinion,  that  under  the 
circumstances  stated  in  the  case,  the  interest  of  the  assured  had  com- 
menced, and  the  policy  had  attached  at  the  time  the  loss  took  place. 

The  argument  which  has  been  mainly  rch'ed  upon  on  the  part  of  the 
underwriters  is  this ;  that,  in  order  to  enable  the  assured  to  recover  a 
loss  upon  a  policy  on  freight,  there  must  be  a  cargo  either  actually  put 
on  board,  or  ready  to  be  put  on  board  under  a  contract  for  that  purpose; 
and  in  the  latter  case  the  ship  must  al§o  be  ready  to  receive  the  caigo; 
and  in  this  case  it  is  contended  by  the  underwriters,  that  by  reason  of 
tlie  loss  of  the  ship  before  she  was  out  of  dock,  and  actually  atloat,  she 
was  never  in  a  condition  or  ready  to  receive  the  goods  on  board  :  the 
defendant  relying  on  the  expression  used  by  Lord  Ellen  borough  in 
giving  the  judgment  of  the  Court  of  K.  B.  in  Forbes  v.  AspinaUy  13  Easi, 
331,  that  in  order  to  recover  on  a  policy  on  freight,  a  full  cargo  must  be 
ready  to  be  shipped,  and  the  ship  must  be  in  a  condition  to  receive  the 
cargo.  The  proposition  that  the  ship  must  be  ready  to  receive  her 
cargo,  had,  in  that  case,  an  immediate  bearing  and  application  to  the 
facts  then  before  the  court ;  for  the  policy  was  on  freight  upon  the  home- 
ward voyage,  and  the  homeward  cargo  was  to  be  made  by  barter  of  the 
outward  cargo,  and  the  whole  of  the  outward  cargo  had  not  been  bar- 
tered at  the  tune  of  the  loss,  part  of  it  being  still  on  board,  so  that  it  was 
iinpossible  under  those  circumstances,  that  the  homeward  cargo  could 
be  received  on  board  the  ship  at  the  time  of  her  loss.  In  that  case, 
therefore,  the  loading  of  the  homeward  cargo  on  board,  upon  whicli 
depended  the  attaching  of  the  policy,  and  the  commencement  of  the  right 
of  ihe  assured  to  the  freight,  was  not  prevented  by  any  of  the  perili 
insured  against  by  the  policy,  as  the  proximate  and  immediate  cause  <»f 
such  prevention,  but  by  a  cause  altogether  without  the  risks  included  in 
the  policy,  namely,  by  the  inability  of  the  ship  to  receive  the  cargo  on 
board,  by  reason  of  her  being  then  partly  loaded  with  the  outward  cargo: 
whereas  in  the  case  now  before  us,  it  appears  that  the  ship  was,  on  ijit>* 
14th  of  August,  quite  ready  to  go  to  sea,  and  to  receive  the  cargo  oii 
board,  that  nothing  remained  to  prevent  her  sailing  but  the  getting  her 
out  of  dock,  and  that  the  loss  of  the  ship  and  consequent  inability  to 
receive  the  carijo  was  occasioned  solely  by  the  endeavour  to  get  her  out 
of  the  dock,  and  afloat  in  the  river.  If,  therefore,  the  loss  of  the  ship  in 
this  case  was  occasioned  by  any  of  the  perils  within  the  meaning  of  tlic 
{)olicy,  the  case  is  distinguishable  from  that  of  Forbes  v.  jispina/i,  in  tJiis 
that  the  immediate  cause  of  prevention  of  taking  the  goods  on  beard  was 
not  occasioned  by  the  inability  of  the  ship  to  receive  the  cargo,  but  by 
the  ship  being  disabled  to  receive  the  cargo,  by  one  of  the  perils  insure<l 
against.  For,  so  far  as  relates  to  the  cargo,  we  think  it  must  be  consi- 
dered as  in  a  sufficient  state  of  readiness  to  be  put  on  board  :  it  was  pur- 
chased by  the  assured  for  the  express  purpose  of  the  adventure  mentioned 
in  the  policy  :  it  was  comparatively  useless  for  any  other  purpose ;  and 
the  whole  of  the  purchase  was  completed  before  the  repairs  were  finish- 
ed :  and  although  it  had  been  deposited  in  warehouses  at  seven  milc^ 
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distance,  yet  it  was  deposited  there  for  the  purpose  of  being  put  on  board ; 
and  it  is  impracticable,  as  it  appears  to  us,  to  lay  down  any  precise  rul(! 
as  to  the  distance  within  which  the  cargo  must*  be  from  the  ship  at  tho 
lime  of  the  loss,  whether  close  to  it,  upon  the  quay,  as  in  the  case  of  Flint 
r.  Fleming,  or  at  a  more  considerable  dislance,'as  in  the  present  caso. 
All  that  it  seems  necessary  to  determine  with  respect  to  the  cargo,  being, 
that  it  must  have  become  the  property  of  the  parties  insured,  by  a  con- 
tract made  with  a  view  to  its  being  sent  on  board,  and  actually  in  a 
Slate  of  readiness,  reference  bein^  had  to  the  nature  and  description  of 
the  voyage  insured,  to  be  put  on  board,  when  the  ship  arrives  at  the  place 
of  deposit. 

The  point  remaining  to  be  considered  is,  whether  the  loss  was  occa  • 
sioned  by  any  of  the  perils  insured  against  by  the  policy.  It  is  to  ha 
observed  the  words  in  the  policy  are  very  large ;  tne  policy  not  only 
enumerates,  "  perils  of  the  sea,"  but  "  all  other  perils,  losses,  and  mis 
fortunes  that  had  or  should  come  to  the  hurt,  detriment,  or  dan)age  ol 
the  subject-matter  of  the  insurance."  And  the  cases  cited  and  relied 
upon  by  the  plaintiff, — CamUhers  v.  Sydebothanh  Fletcher  v.  ivglis,  and 
FhilHps.  V.  Barber t — are  sufficient  authority  to  show  that  a  loss  occa- 
sioned by  the  endeavour  to  get  the  vessel  afloat  from  the  dock  in  which 
Nhe  had  just  been  repaired  was  a  loss  within  the  policy.  Indeed  the  diffi- 
lulty  which  has  arisen  upon  this  point  in  former  cases,  has  rather  turned 
upon  the  question  whether  such  a  loss  was  properly  described  in  the 
declaration  as  a  loss  by  perils  of  the  sea,  than  to  any  doubt  as  to  its  fall- 
ing within  the  general  terms  of  the  policy ;  and  in  the  present  case  that 
dilficulty  is  avoided  by  the  mode  in  which  the  loss  is  described  in  the 
declaration. 

We  do  not  feel  ourselves  called  upon  to  enter  into  the  question  of  sea- 
worthiness, under  the  third  issue,  or  of  the  safety  of  the  ship  unAof  the 
fifth;  because  the  objection  of  the  want  of  seaworthiness  has  been' vir- 
tually, and  we  think  properly,  upon  the  facts  stated  in  the  case,  aban- 
doned in  the  course  ol  the  argument :  and  as  to  the  fifth  issue,  no  point 
was  made  before  us :  but  we  think  upon  the  two  main  points  which 
have  been  argued  before  us,  the  plaintiff  is  entitled  to  our  judgment,  and 
direct  tlie  verdict  to  be  entered  accordingly. 

Judgment  for  plaintiff. 


WILMSHURST  and  Another  v.  BOWKER  and  Another.— p.  541. 

Defendonts  sold  to  plQintiffs  wheat,  for  which  plaintiffs  were  to  poy  by  a  draft  on  a  London 
banker :  defendants  delivered  the  wheat  to  a  carrier,  and  sent  the  bill  of  lading  to  plaintiHs 
bat  took  the  wheat  again,  and  sold  it  before  it  came  to  plaintifTs*  poesesKion,  because  plain- 
tifis  failed  to  send  a  drafl  on  a  London  banker :  Held,  that  plaintiffs  could  not  sue  defenidanU 
in  trover  for  the  wheat 

}  Trover  for  wheat.    To  the  second  count  of  the  declaration  the  defen- 

I  dants  pleaded. 

That  the  wheat  in  question  was  wheat  which,  before  the  time  of  the 
supposed  grievances  in  that  count  mentioned,  to  wit,  on  the  25th  of  Oct. 
1936,  the  plaintiffs  had  bargained  to  buv>  and  the  defendants  had  bar- 
gained to  sell  to  the  plaintiffs,  at  and  for  a  certain  price  in  that  behalf 
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agreed,  to  wit,  for  the  price  of  5ls.  per  quarter,  on  board,  upon  certain 
terms  and  conditions  for  the  payment  thereof,  that  is  to  say,  that  the 
payment  thereof  should  be  made  by  bankers'  draft  on  London   at  two 
months'  date,  to  be  remitted  by  the  plaintiffs  to  the  defendants  upon 
receipt  by  the  plaintiffs  of  the  invoice  and  bill  of  lading :  that  afterwards, 
and  before  the  time  of  the  supposed  grievances  in  the  second  count  men- 
tioned, to  wit,  on  the  27th  of  October  in  the  year  aforesaid,  the  defen- 
dants, in  pursuance  of  the  said  bargain,  shipped  the  said  wheat  in  and 
*»n  board  of  a  certain  ship  or  vessel  called  the  Ramsgate,  of  which  one 
William  Lightowler  was  the  master  and  commander,  to  be  conveyed  to 
a  certain  place,  to  wit,  to  Maidstone  in  the  county  of  Kent,  to  be  there 
delivered  to  the  plaintiffs,  according  to  and  subject  to  the  terms  and  con- 
ditions of  the  said  bargain  for  the  sale  of  the  said  wheat,  and  for  the 
payment  of  the  price  thereof  as  aforesaid :  that  the  said  W.  Lightowler 
then  made  a  certain  bill  of  lading  of  the  said  wheat,  and  thereby  acknow- 
ledged the  shipping  and  delivery  lo  him  of  the  wheat  on  board  the  said 
ship  or  vessel,  and  undertook,  on  the  arrival  of  the  ship  or  vessel   at 
Maidstone,  to  deliver  the  wheat  to  the  order  of  the  defendants;  that  the 
defendants  then  also  made  an  invoice  of  the  wheat,  and  sent  and  dis- 
patched the  said  invoice  and  bill  of  lading  to  the  plaintiffs;  and  the 
plaintiffs  afterwards,  to  wit,  on,  &c.,  received  the  invoice  and   bill  of 
lading  :  that  the  plaintiffs  did  not  nor  would,  upon  receipt  of  the  invoice 
and  bill  of  lading,  remit  or  offer,  or  tender  to  remit  to  the  defendants  any 
bankers'  draft  on  London,  but,  on  receipt  of  the  invoice  and  bill  of  lading, 
wholly  failed  and  neglected  so  to  do,  contrary  to  their  agreement  in  that 
behalf:  whereupon  the  defendants  caused  and  procured  the  wheat  to  be 
detained  on  board  the  said  ship  or  vessel,  and  hindered  and  prevented 
the  wheat  from  being  delivered  to  the  plaintiffs,  as  the  defendants  lawfully 
might  for  the  cause  aforesaid  :  which  were  the  said  supposed  grievances 
and  conversion  in  the  second  count  mentionc^d.     Verification. 

New  assignment, — That  in  the  said  second  count  the  plaintiffs  declared 
against  the  defendants,  not  for  the  grievances  in  the  last  plea  mentioned 
and  therein  attempted  to  be  justified,  but  for  this,  that  although  after  the 
making  of  the  said  bill  of  lading  in  the  last  plea  mentioned,  by  W.  Ligh- 
towler, for  the  delivery  of  ihe  wheat  to  the  order  of  the  defendants,  as 
in  that  plea  mentioned,  to  wit,  on  the  day  and  year  in  the  plea  in  thai 
behalf  mentioned,  the  defendants  indorsed  the  said  bill  of  lading  to  the 
plaintiffs,  and  sent  the  same  so  indorsed  to  the  plaintiffs ;  and  although 
in  the  invoice  so  made  by  the  defendants,  and  by  them  sent  and  dis- 
patched to  the  plaintiffs  as  in  that  plea  also  mentioned,  the  wheal  was 
stated  and  expressed  by  the  defendants  to  be  shipped  for  the  account  and 
risk  of  the  plaintiffs ;  and  although,  on  the  occasion  of  the  shipping  of  the 
wheat  to  be  conveyed  to  the  plaintiffs,  as  in  that  plea  also  mentioned,  to 
wit,  on,  &c.,  the  defendants  also  caused  the  said  wheat  to  be  insured  for 
and  on  account,  and  at  the  proper  costs  and  charges  of  the  plaintitfs, 
and  then  sent  the  policy  of  insurance  whereby  the  said  wheat  was  st» 
insured,  together  with  the  said  invoice  and  the  bill  of  lading  so  indorsed 
as  aforesaid  to  the  plaintiffs,  who  then  received  the  policy  and  the  invoice 
and  bill  of  lading  so  indorsed  to  them,  and  from  the  time  of  the  receipt 
of  the  same  hitherto  had  been  and  still  were  the  holders  thereof  respec- 
tively ;  and  although  the  plaintiffs,  at  the  time  of  the  stoppage  of  the 
wheat  in  the  plea  mentioned,  were  not  nor  had  they  at  any  time  since 
been  bankrupt  or  insolvent,  or  unable  to  pay  for  the  said  wheat;  of  all 
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which  the  defendants  then  and  always  afterwards  had  notice;  yet  the 
defendants,  well  knowing  all  and  singular  the  premises,  forthwith  upon 
the  stoppage  of  the  wheat,  and  before  the  lapse  and  expiration  of  a  rea- 
sonable lime  for  the  plaintiffs  to  remit  to  the  defendants  a  bankers'  draft 
on  London,  according  to  their  contract  in  that  behalf,  as  in  the  said  pica 
mentioned,  to  wit,  on,  &c.,  wrongfully  and  injuriously,  without  the  con- 
sent and  against  the  will  of  the  plaintiffs,  did  wholly  revoke  and  rescind 
the  sale  of  the  wheat  to  the  plaintiffs ;  and  then  immediately  thereupon, 
without  further  notice  to  the  plaintiffs,  and  without  suffering  or  permitting 
the  plaintiffs  to  pay  them  fdr  the  said  wheat  in  manner  aforesaid,  or 
otherwise,  and  thereby  to  redeem  the  said  wheat,  and  release  and  dis- 
charge the  same  from  the  supposed  lien  of  the  defendants  thereon,  (as  ^^ 
the  plaintiffs  were  then  and  at  all  times  afterwards  ready  and  willing  to 
do,  and  would  otherwise  have  done,  whereof  the  defendants  then  and  at 
all  times  afterwards  had  notice,)  and  without  giving  or  allowing  to  the 
pkiintiffs  a  reasonable  time  or  opportunity  so  to  do,  wrongful! v  and  inju 
riously  did  then  resume,  as  their  own,  the  absolute  property  and  dominion 
in  and  over  the  said  wheat ;  and  then,  without  the  license' or  consent,  and 
against  the  will  of  the  plaintiffs,  unlawfully  did  dispose  of  the  said  wheat 
and  every  part  thereof  otherwise,  and  to  other  persons  than  the  plaintiffs, 
and  to  and  for  their  own  proper  advantage  and  benefit  as  their  own  abso- 
lute property,  freed  and  discharged  from  all  right,  title,  or  interest  of  the 
plaintifls,  to  or  in  the  same  or  any  part  thereof,  and  thereby  then  con- 
verted and  disposed  of  the  wheat  to  their  own  use,  in  manner  and  form 
as  in  the  second  count  of  the  declaration  alleged:  which  grievances 
above  newly  assigned  were  other  than  and  different  from  the  grievances 
in  the  plea  mentioned,  and  therein  attempted  to  be  justified. 

Pleas  to  new  assignment, — First,  That  the  wheat,  in  regard  to  which 
the  plaintiffs  had  above  newly  assigned  the  said  several  supposed  griev- 
ances, was  wheat  which,  as  in  the  defendants'  former  plea  mentioned,  to 
wit,  upon  the  25th  of  October,  1830,  and  before  the  tmie  of  the  several 
supposed  grievances  newly  assigned,  the  plaintiffs  had  bargained  to  buy, 
and  the  defendants  had  bargained  to  sell  to  the  plaintifls,  at  and  for  a 
certain  price  in  that  behalf  agreed,  to  wit,  for  the  price  of  51 5.  per  quar- 
ter on  board,  upon  certain  terms  and  conditions  for  the  payment  thereof, 
to  wit,  that  payment  should  be  made  by  bankers'  draft  on  London  at  two 
months'  date,  to  be  remitted  by  the  plaintiffs  to  the  defendants  upon 
receipt  by  the  plaintiffs  of  the  invoice  and  bill  of  lading :  that  afterwards, 
and  before  the  time  of  the  said  supposed  grievances  newlv  assigned,  tc» 
wit,  on  the  27th  of  October,  in  tne  year  aforesaid,  the  defendants,  in 
pursuance  of  the  said  bargain,  shipped  the  said  wheat  in  and  on  board 
of  a  certain  ship  or  vessel  called  the  Ramsgate,  of  which  one  W.  Ligh- 
lowler  was  the  master  and  commander,  to  be  conveyed  to  a  certain 
place,  to  wit,  Maidstone  in  the  county  of  Kent,  to  be  there  delivered  to 
the  plaintiffs  according  to  and  subject  to  the  terms  and  conditions  of  the 
said  bargain  for  the  sale  of  the  said  wheat,  and  for  the  payment  of  the 
price  thereof  as  aforesaid :  that  the  said  W.  Lightowler  then  made  a 
certain  bill  of  lading  of  the  said  wheat,  and  thereby  acknowledged  the 
shipping  and  delivery  to  him  of  the  said  wheat  on  board  of  the  said  ship 
or  vessel,  and  undertook,  on  the  arrival  of  the  said  ship  or  vessel  at 
Maidstone,  to  deliver  the  wheat  to  the  order  of  the  defendants  :  that  the 
defendants  then  also  made  an  invoice  of  the  said  wheat,  and  sent  and 
dispatched  the  said  invoice  and  bill  of  lading  to  the  plaintiffs ;  and  the 
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f)laintifrs  aflerwards,  to  wit,  on,  &c.,  received  the  invoice  and  bill  of 
ading :  yet  that  the  plaintiffs  did  not,  nor  would  upon  receipt  of  the  said 
invoice  and  bill  of  lading,  remit,  or  offer  or  tender  to  remit  to  the  plain- 
tiffs, any  bankers'  draft  on  London  ;  but,  on  receipt  of  the  said  invoice 
and  bill  of  lading,  wholly  failed  and  neglected  so  to  do,  contrary  to  their 
agreement  in  that  behalf;  whereupon  the  defendants,  upon  their  stoppage 
of  the  said  wheat,  did  revoke  and  rescind  the  sale  oi  the  wheat  to  the  ^ 
plaintiffs,  and  resumed  as  their  own  the  property  and  dominion  in  and 
over  the  said  wheat,  and  did  dispose  of  the  same  to  and  for  their  own 
proper  advantage  and  benefit,  as  they  lawfully  might  for  the  cause  afore- 
said.    Verification. 

Secondly,  that  the  said  wheat  mentioned  by  the  plaintiffs  in  newly 
assigning  the  said  supposed  grievances,  to  wit,  on,  &c.,  was  bargained 
to  be  sold  to  the  plaintiffs  for  the  price  and  on  the  terms  and  conditions 
tor  tlie  payment  thereof  in  the  plea  to  the  second  count  mentioned,  and 
was  shipped  on  board  the  vessel  as  in  that  plea  mentioned,  to  wit,  on, 
4&C. :  that  although  the  bill  of  lading  and  invoice  were  •sent  to  the  plain- 
tiffs and  received  by  them,  to  wit,  on,  &c.,  yet  the  plaintiffs,  upon  the 
receipt  thereof,  to  wit,  on,  &c.,  remitted  to  the  defendants,  instead  of  a 
bankers'  draft  on  London,  a  certain  acceptance  of  the  plaintiffs  for  a 
certain  sum  of  money,  to  wit,  the  amount  of  the  price  of  the  wheat,  such 
acceptance  not  being  a  bankers'  draft  on  London ;  and  such  acceptance 
being  so  remitted  and  sent  by  the  plaintiffs  to  the  defendants  as  and  for 
payment  of  the  price  of  the  said  wheat  without  the  plaintiffs  then  pro- 
mising or  giving  notice,  or  in  any  way  intimating  to  the  defendants  that 
they  woula  or  were  about  to  remit  to  the  defendants  any  bankers'  draft 
on  London  for  payment  of  the  price  of  the  said  wheat,  and  without  ask- 
ing for  any  further  time  for  that  purpose :  whereupon  and  upon  receipt 
of  the  said  acceptance  of  the  plainlifl^  the  defendants  forthwith  returned 
to  the  plaintiffs  their  said  acceptance,  and  stopped  the  said  wheat ;  and 
forthwith,  upon  their  stoppage  of  the  said  wheat,  did  revoke  and  rescind 
the  sale  of  the  said  wheat,  and  resume  as  their  own  the  property  and 
dominion  in  and  over  the  wheat,  and  did  dispose  of  the  same  to  and  for 
their  own  advantage  and  benefit,  as  they  lawfully  might,  for  the  cause 
aforesaid.     Verification. 

Demurrer  and  joinder. 

Buii,  for  the  plaintiffs. — There  being  no  averment  that  the  plaintiffs 
were  bankrupt  or  insolvent,  the  defendants  had  no  right  to  stop  in  tran- 
situ. The  delivery  of  the  wheat  to  the  carrier  was  a  delivery  to  the 
Sjrchaser,  so  as  to  vest  the  property  in  him ;  Alexander  v.  Gardner^  1 
ew  Cases,  67  i,  (27  Eng.  Com.  Law  Rep.  538 ;)  Duiton  v.  Solomonsorip 

3  B.  &  P.  582  ;   ^Valley  v.  Montgomery,  3  East,  585 ;  Bloxam  v.  Sanders, 

4  B.  &  C.  941,  (10  Eng.  Com.  Law  Rep.  477.)  The  remittance  of  the 
bankers'  draft  by  the  plaintiffs  was  not  a  condition  precedent  to  the 
transfer  of  the  wheat,  but  a  collateral  agreement,  for  the  breach  of  which 
the  defendants  might  have  had  their  cross  action. 

Secondly ;  if  the  defendants  could  rescind  the  contract  at  all,  they 
could  not  do  so  till  after  a  reasonable  time ;  and  it  is  averred  in  the  new 
assignment  that  a  reasonable  time  was  not  allowed. 

At  all  events,  the  goods  having  been  detained  by  way  of  pledge,  or  in 
assertion  of  a  claim  of  lien,  the  defendants  had  no  right  to  sell  them  : 
Clay  V.  Harrison,  10  B.  &  C.  99,  (21  Eng.  Com.  Law  Rep.  31 :)  the 
sale  was  a  conversion  for  which  thev  were  liable  in  trover 
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Greenrcood,  for  the  defendants,  argued  that  the  right  to  stop  in  transitu 

^^w^as  a  legal  right ;  Burghall  v.  Howard^  1  H.  Bl.  365,  note ;  Snee  v. 

Prescot^  1  Atk.  245;  Oppenheimv,  Russell,  3  B.  &*P.  42, — not  confined 

to  cases  where  the  vendee  becomes  bankrupt  or  insolvent,  but  incident 

to  every  transfer  where  the  vendee  omits  to  pay ;  and  he  referred  to 

VandepuU  v.  tViseman,  2  Vern.  203  ;  Abbott  on  Shipping,  365  ;  Savlg- 

nac  \.  Coif,  cited  in  Lickbarroir  v.  Mason,  2  T.  R..66;  Oicenson  v. 

MoD'se,  7  T.  R.  61 ;  Coke  v.  Harden,  4  East,  211;  Fearon  v.   Roirers,  1 

H.  Bl.  *^64,  note;  Davis  v.  Reynolds,  1  Stark.  115,  (2  Eng.  Com.  Law 

Rep.  320 ;)  4  Campb.  276 ;  Stokes  v.  La  Riviere,  cited  bv  Lawrence,  J. 

in  HohUingk  v.  IngUs,  3  East,  397;  Dixon  v.  Yates,  5  B.  &  Adol.  313, 

(27  Eng.  Com.  Law  Rep.  86 ;)  but  upon  this  point  the  court  pronounced 

no  decision. 

Tlie  plaintiffs,  however,  he  contended,  were  precluded  from  raising 
the  question,  after  their  new  assignment,  that  the  defendants  had  not 
allowed  a  reasonable  time.  That  new  assignment  gave  the  go-by  to  .ho 
plea;  Cheasely  v.  Barnes,  10  East,  73;  Norman  v.  fVestcomhe,  2  Mees. 
&  W.  349 ;  ancf  said,  in  effect,  "  we  do  not  proceed  for  the  stoppage  in 
transitu,  but  for  not  allowing  a  reasonable  time  for  remitting  the  bankers' 
draft." 

If  so,  the  action  of  trover  did  not  lie  for  the  plaintiffs ;  for  as  the  deli- 
very of  the  wheat  to  the  carrier  was  only  conditionally  a  delivery  to  the 
plaintiffs,  namely,  on  condition  of  their  sending  a  draft  on  London,  which 
condiiion  they  failed  to  observe,  they  never  had  a  right  to  the  possession 
of  the  goods ;  and,  upon  their  failure  to  observe  the  condition,  the  defen- 
dants had  a  right  to  rescind  the  contract ;  Jjitt  v.  (  ouley,  7  Taunt.  1 69, 
(2  Eng.  Com.  Law  Rep.  64  ;)  Oppenheim  v.  Russell,  3  B.  &  P.  42 ;  Bar- 
row V.  Coles,  3  Campb.  92 ;  Dixm  v.  Yates,  5  B.  &  Adol.  313,  (27  Eng. 
Com.  Law  Rep.  86;)  Coxe  v.  Harden,  4  East,  211  ;  till  the  plaintiffs 
tendered  or  paid  the  price  of  the  wheat  according  to  their  agreement, 
thev  acquired  no  right  of  possession ;  Bloxam  v.  Sanders,  4  B.  &  C. 
941,  (10  Eng.  Com.  Law  Rep.  477  ;)  Brandt  v.  Boiclby,  2  B.  &  Adol. 
9S2,  (22  Eng.  Com.  Law  Rep.  214;)  without  a  rigljit  to  possession  they 
could  not  maintain  trover ;  but  if  they  sustained  any  injury  by  the  defen- 
dants selling  the  wheat  before  a  reasonable  time  had  elapsed  for  the 
remittance  of  the  draft  on  a  London  banker,  according  to  Bloxam  v. 
Sanders,  the  action  should  have  been  case. 

Butt,  in  reply,  insisted  that  at  the  utmost  the  defendants  had  no  more 
than  a  lien  on  the  wheat,  and  that  a  party  who  sells  goods  which  he 
holds  under  a  lien  is  guilty  of  a  conversion  for  which  trover  is  the  appro- 
priate remedy.  But  upon  the  receipt  of  the  bill  of  lading,  the  wheat 
vested  in  the  plainliflTs  unconditionally ;  as  the  trees  did  in  Tansley  v. 
Turner,  2  New  Cases,  151,  (29  Eng.  Com.  Law  Rep.  288,)  by  part 
delivery  to  the  vendee. 

Cur,  adv,  vult. 

Ti.fDAL,  C.  J. — The  second  count  in  the  declaration,  upon  which,  and 
the  subsequent  pleadings  thereon,  the  ouestion  before  us  arises,  is  a  count 
in  trover  for  600  quarters  of  wheat.  The  defendants  plead  to  that  count, 
that  the  plaintiflTs  had  bargained  to  buy  of  the  defendants,  and  the  defen- 
dants had  bargained  to  sell  to  the  plaintiflTs,  the  wheat  in  question,  under 
a  certain  agreement  as  to  the  payment  of  the  price,  which  is  set  forth  in 
the  plea ;  mat  the  defendants  shipped  the  wheat  on  board  a  vesseli  to  be 
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conveyed  to  Maidstone,  and  there  delivered  to  the  order  of  the  defen- 
dants ;  and  because  the  plaintiffs  would  not,  on  receipt  of  the  invoice 
and  bills  of  lading  remit,  or  order  or  tender  to  remit  to  the  defendants  any 
bankers'  draft  on  London,  but  wholly  failed  so  to  do,  contrary  to  their 
said  agreement,  thereupon  the  defendants  caused  the  wheat  to  be  detained 
on  board  the  said  ship  or  vessel,  and  prevented  the  same  from  being 
delivered  to  the  plaintiffs,  as  they  lawfully  ought. 

The  plaintiffs  new  assign  and  allege,  that  they  brought  their  action  as 
stated  in  the  second  count,  not  for  the  grievance  mentioned  in  the  plea 
above  referred  to,  but  because  the  defendants,  without  any  bankruptcy 
or  insolvency  of  the  plaintiffs,  and  without  any  inability  on  their  part  to 
pay  for  the  wheat,  and  before  the  lapse  and  expiration  of  a  reasonable 
time  for  the  plaintiffs  to  remit  to  the  defendants  a  bankers'  draft  on  Ix)n- 
don,  "  unlawfully  did  dispose  of  the  said  wheat  to  other  persons  than  the 
plaintiffs,  and  to  and  for  their  own  proper  advantage  ana  benefit,  as  theii 
own  absolute  property,  freed  and  discharged  from  all  right,  title,  and 
interest  of  the  plaintiffs." 

The  defendants  plead  to  this  new  assignment  two  f)leas ;  stating  in 
the  first,  that  the  plaintiffs  did  not,  on  receipt  of  the  invoice  and  bill  of 
lading,  remit,  or  offer,  or  tender  to  remit  to  the  defendants  any  bankers' 
draft  on  London,  according  to  the  contract,  but  failed  and  neglected  so 
to  do ;  whereupon  the  defendants,  on  their  stoppage  of  the  wheat,  revoked 
and  rescinded  the  sale  of  the  same  to  the  plaintitis,  and  resumed  as  their 
own,  the  property  and  dominion  in  and  over  the  said  wheat,  and  dis- 
posed of  the  same  for  their  own  advantage :  and  in  the  other  plea  to  the 
new  assignment,  the  defendants  state,  that  the  plaintiffs  remitted  to  the 
defendants,  instead  of  a  bankers'  draft  on  London,  an  acceptance  of  their 
own. 

To  which  pleas  to  the  new  assignment  the  plaintiffs  demur. 

By  the  new  assignment,  therefore,  the  plaintiffs  have  altogether  passed 
by  the  grievances  justified  by  the  defendants  in  their  plea  to  the  second 
count,  that' is,  the  stoppage  of  the  wheat  in  transitu,  and  complain  only 
of  the  rescinding  of  the  contract  by  the  defendants,  and  of  the  resale  of 
the  wheat  by  them  (o  other  persons  than  themselves  the  plaintiffs,  forth- 
with upon  tneir  stopping  of  the  said  wheat,  and  before  the  lapse  and  expi- 
ration of  a  reasonable  time  for  the  plaintiffs  to  make  such  remittance 
according  to  the  contract.  And  upon  this  state  of  the  record,  we  think 
it  is  unnecessary  to  consider  whether  the  pleas  to  the  new  assignment 
contain  a  legal  justification  or  not,  or  to  determine  whether  the  defen- 
dants, upon  the  neglect  of  the  plaintiffs  to  remit  the  draft  upon  the  Lon- 
don bankers,  had  the  right  forthwith  to  rescind  the  sale ;  because  it 
appears  to  us,  that  the  plaintiffs,  under  the  circumstances  pleaded  and 
admitted  on  this  record,  are  not  in  a  condition  to  maintain  an  action  of 
trover  for  the  sale  of  the  wheat.  For,  in  order  to  maintain  trover,  the 
plaintiffs  must  not  only  have  the  right  of  property  in  the  goods  for  which 
the  action  is  brought,  but  the  right  to  the  possession  also.  And  in  this 
case,  admitting  that  the  contract  of  sale  vested  the  property  of  the  wheat 
in  the  plaintiff,  yet,  before  they  acquired  the  right  to  the  possession  of 
the  wheat,  the  plaintiffs  were  bound  by  the  terms  and  condition  of  the 
contract,  upon  tne  receipt  of  the  invoice  and  bill  of  lading  of  the  wheat, 
to  remit  to  the  defendants  a  banker's  draft  on  London  at  two  months' 
date,  which  they  altogether  failed  to  do.  It  was  a  condition  obviously 
introduced  for  the  security  of  the  defendants,  that  they  should  not  part 
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with  the  possession  of  the  wheat  until  the  banker's  drafl  was  remitted  : 
and  for  this  purpose  the  receipt  of  the  invoice  and  bill  of  lading  bv  the 
plaiutifTs,  and  the  remitting  of  the  banker's  draft  by  them,  are  made  by 
the  terms  of  the  contract  concurrent  acts ;  and  consequently  the  entire 
failure  in  the  performance  of  the  latter  act  on  the  part  of  the  plaintiffs, 
prevented  the  right  of  possession  of  the  wheat  from  vesting  in  them. 
The  plaintiffs,  therefore,  according  to  the  decision  of  the  court  of  K.  B. 
in  Bloxam  v.  Sanders,  4  B.  &  C.  1)41,  (10  Eng.  Com.  Law  Rep.  477,) 
with  the  facts  of  which  case  those  of  the  present  very  nearly  agree,  can- 
not maintain  an  action  of  trover  against  the  vendors  for  reselling  the 
goods,  however  they  might  have  been  able  to  have  brought  a  special 
action  u(>on  the  case  against  them  for  any  damage  sustained  in  conse- 
quence of  the  resale,  without  waiting  a  reasonable  time  for  the  remitting 
^of  the  banker's  drafts.  And  this  meets  the  justice  of  the  case ;  for  in 
such  action,  they  would  recover  only  the  damages  actually  sustained  in 
consequence  of  the  resale,  which  might  be  very  small ;  and  not,  as  in  an 
action  of  trover,  the  full  value  of  the  goods  for  which  they  had  not  paid 
according  to  the  terms  of  the  contract. 
We  therefore  give 

Judgment  for  the  defendants. 


END  OF  BASTER  TERitf. 
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Second  Year  of  the  Reign  of  Victoria. — 1839. 


The  Judges  who  usually  sat  in  Banc  during  this  term  were, 

T1NDAL9  C.  J.  COLTMAN,  J. 

VAUGHAIly  J.  ErSKINE,  J. 


JAMES  V.  LINGHAM  and  Another.— j^  S63. 

Plaintiff  declared  in  debt  for  1002.  due  for  work  and  labour,  and  on  an  accoont  stated.  Plea, 
payment  of  100/.  in  satisfaction  of  the  causes  of  action  mentioned  in  the  declaration.  Plain- 
tiff proved  that  96/.  I7s.  11^  was  duo  to  him  for  the  balance  of  his  account,  afler  giving 
credit  for  the  100/.  he  had  received,  and  that  defendants  had  admitted  the  correctness  of  the 
account :  Held,  tliat  the  plea  was  not  proved,  and  that  plaintiff  need  not  new  assign. 

The  plaintiff  declared  in  debt,  and  demanded  100/.,  for  work  and 
labour  done  by  the  plaintiff,  and  upon  an  account  stated. 

According  to  the  plaintiff's  particular  of  demand,  the  action  was 
brought  for  96/.  175.  11  rf.,  being  the  balance  of  an  amount  of  costs  due 
to  him  for  work  and  labour  done  by  him  as  solicitor  for  the  defendants 
in  the  Court  of  Chancery. 

The  defendants  pleaded,  first,  that  they  were  never  indebted. 

Secondly,  that  after  the  100/.  in  the  declaration  mentioned  became 
due  from  the  defendants,  and  after  the  accruing  of  the  said  causes  of 
action  and  each  of  them  to  the  plaintiff  in  respect  thereof,  and  before  the 
commencement  of  this  suit,  the  defendants  paid  to  the  plaintiff  divers 
sums  of  money,  amounting,  in  the  whole,  to  the  said  sum  of  100/.,  in  full 
satisfaction  and  discharge  of  the  same,  and  of  all  damages  sustained  by 
the  plaintiff  by  reason  of  the  detention  thereof;  which  sums  of  money 
the  plaintiff  accepted  in  such  satisfaction  and  discharge  as  aforesaiil* 
Verification. 
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The  plaintiff  joined  issue  on  the  first  plea,  and  replied  to  the  second, 
that  the  defendants  did  not  pay  the  piaintifT  the  said  sum  of  100/.  in  full 
satisfaction  and  discharge  of  the  said  debt  due  from  the  defendants  as 
aforesaid,  and  of  the  damages  by  him  sustained  by  reason  of  the  deten- 
tion thereof,  nor  did  he  accept  the  said  sum  of  100/.  in  full  satisfaction 
and  discharge  of  the  said  debt  and  damages. 

At  the  trial  it  was  proved  that  96/.  17*.  1  Id.  was  due  from  the  defen- 
dants on  the  balance  of  an  account  for  work  done  by  the  plaintiff  for 
them  as  a  solicitor;  and  that  one  of  the  defendants,  when  called  upon  to 
pay  it,  was  about  to  draw  a  check  for  the  amount,  but  postponed  giving 
it  till  he  had  seen  the  other  defendant,  and  afterwards  refused. 

It  appeared  that  the  plaintiff's  claims  against  the  defendants  from  the 
time  he  was  first  employed  by  them  to  the  commencement  of  this  action, 
had  amounted  to  196/.  17*.  lid.,  and  that  the  defendants  had,  at  various 
times,  before  the  action  was  commenced,  paid  the  plaintiff  several  sums, 
amounting  to  100/.;  upon  which  it  was  contended  that  the  defendants 
had  proved  their  second  plea,  and  ih^l  the  plaintiff,  in  order  to  recover, 
ought  to  have  new  assigned.  Bosanqdet,  J.,  however,  who  presided  at 
the  trial,  was  of  a  diflerent  opinion ;  and  a  verdict  was  taken  for  the 
plaintiff,  with  leave  for  the  defendants  to  move  to  enter  a  nonsuit  instead. 

Croicder,  for  the  defendants,  accordingly  moved  for  a  nonsuit,  on  the 
ground  urged  at  the  trial.  As  the  defendants  had  paid  100/.,  the  sum 
demanded  in  the  declaration,  the  plaintifl^  should  have  new  assigned  if  he 
went  for  any  sum  other  than  that  in  respect  of  which  the  payments  had 
been  made.  In  Hall  v.  MiddleUm,  4  B.  &  Adol.  107,  in  an  action  for 
money  lent  and  on  an  account  stated,  the  defendant  pleaded  payment,  and 
the  plaintiflT  proved  a  sum  of  15/.  to  have  been  lent  in  August  1833,  and  to 
have  been  acknowledged  as  due  by  the  defendant  in  February  1 834;  and 
notwithstanding  the  defendant  proved  a  payment  of  1 5/.  in  October  1933, 
the  jury  having  found  a  verdict  for  the  plaintiff,  the  court  directed  a  new 
trial  on  the  ground  that  the  under-sheriff  should  have  directed  the  jury 
to  inquire  whether  there  was  a  second  debt.  If  there  was  a  second  debt 
in  the  present  case,  the  plaintiff  should  have  new  assigned  it.  A  rule 
nisi  having  been  granted, 

Kelly  and  James  showed  cause. 

The  defendants  having  pleaded  that  they  paid  the  100/.  in  satisfaction 
of  the  demand  in  the  declaration,  it  was  unnecessary  for  the  plaintiff  to 
new  assign :  it  appeared  by  the  particular  of  demand  that  the  plaintiff 
went  for  the  balance  of  an  account ;  and  the  payments  made  by  the 
liefendants  applied  to  earlier  portions  of  the  account,  not  to  the  balance. 
Freeman  v.  Crafts,  4  Mees.  &  Welsh.  4,  therefore,  is  in  point  for  the 
plaintiff.  There,  in  debt  for  work  and  labour,  4;c.,  the  aggregate  of 
the  sums  stated  in  the  declaration  being  30/.,  the  defendant  pleaded 
payment  of  divers  sums  of  money,  amounting  in  the  whole  to  the  amount 
of  all  the  debts  and  moneys  in  the  declaration  mentioned.  The  defend- 
ant proved  payments  to  the  amount  of  92/. ;  Jbut  the  plaintiff  proved  work 
done,  &c.,  to  the  amount  of  107/. :  and  it  was  held  that  the  plaintiff  was 
entitled  to  a  verdict  for  the  balance,  and  was  not  bound  to  new  assign . 
If  there  had  been  any  doubt  as  to  the  appropriation  of  the  payments, 
the  plaintiff  might,  upon  application  to  a  judge,  have  increased  the 
amount  of  damsiges  laid  in  the  declaration;  Collins  v.  Aron^  4  New 
Cases,  233,  (33  E.  C.  L.  R.,)  ^a//  v.  Middleton,  4  B.  &  Adol.  107,  (24 
£,  G.  L.  R.,)  has  no  application  to  the  question  before  the  court. 
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Crowder  and  Bayley  in  support  of  the  rule. — The  declaration  being 
general  and  the  plea  general,  if  it  does  not  hit  the  demand  the  plaintiff 
relies  on  he  is  bound  to  new  assign ;  1  Wms.  Saund.  299  b,  note  6  to 
Greene  v.  Jones ;  Barnes  v.  Hunt^  11  East,  451,  Bowen  v.  Jenkin,  6 
Adol.  &  Ell.  911,  (33  E.  C.  L.  R.;)  Stephen  on  Pleading,  262,  3.  Sey- 
don  V.  Thompson,  1  Adol.  &  Ell.  210,  (28  E.  C.  L.  R.,)  shows- that  since 
the  new  rules  this  principle  applies  as  well  to  actions  ex  contractu  as  ex 
delicto  ;  and  Nichols  v.  Williams^  2  Mees.  &  Welsh.  758,  that,  if  the  de- 
fendant plead  payment  to  a  part  of  the  demand,  and  non  assumpsit  to 
the  residue,  the  plaintiff,  upon  proving  the  contract,  will  be  entitled  to 
nominal  damages,  though  the  defendant  prove  payment  of  the  whole 
demand :  therefore,  where  the  defendant  pleads  payment  to  the  whole 
declaration,  he  is  entitled  to  be  apprised  of  his  mistake,  if  the  plaintiff 
goes  for  a  demand  not  embraced  by  the  plea.  Freeman  v.  Crafts  ap- 
pears to  be  a  hasty  decision,  and  the  point  was  not  fully  considered,  for 
the  court  did  not  advert  to  instances  of  new  assignment  in  actions  of 
assault,  where  there  have  been  two  assaults,  one  justifiable  and  another 
not.  Such  cases  do  not  differ  in  principle  from  actions  of  debt,  where 
the  declaration  is  general,  and  some  of  the  debts  have  been  paid.  The 
delivery  of  a  particular  makes  no  difference ;  for  it  cannot  be  adverted 
to  in  the  pleadings, — Booth  v.  Howard,  5  Dowl.  438, — or  enable  the 
defendant  to  establish  a  payment ;  Ernest  v.  Brown,  3  New  Oases,  674. 

TiNDAL,  C.  J. — I  think  this  is  not  a  case  in  which  the  plaintiff  should 
be  compelled  to  new  assign. 

The  object  of  a  new  assignment  is,  to  make  certain  what  the  plea  has 
rendered  uncertain :  as  where  the  defendant  has  mistaken  the  object  of 
the  plaintiff's  demand,  and  has  pleaded  a  good  answer  to  something 
which  is  not  the  cause  of  action.  Take  the  common  case  of  a  declara- 
tion for  an  assault,  a  plea  of  son  assault  demesne,  and  a  new  assignment 
that  the  action  was  brought  for  a  diflcrent  assault;  or  a  justification  of 
imprisonment  under  process,  and  a  new  assignment  of  an  impris(>nment 
before  the  issuing  of  process ;  or,  to  an  action  for  a  trespass  in  the  plain- 
tilTs  close  called  Dale,  a  plea  that  the  defendant  has  a  close  called  Dale, 
and  a  new  assignment  that  the  trespass  was  in  the  plaintiff's  Dale. 

In  the  present  case  we  are  called  on  to  say  that  the  plaintiff  should 
have  new  assigned,  after  evidence  has  been  gone  into  which  shows  that 
there  never  could  have  been  any  doubt  between  the  parties  that  this 
action  was  brought  for  the  balance  of  an  account,  which  one  of  the 
defendants,  when  called  upon,  admitted  to  be  due.  I  don't  see  what 
there  was  to  new  assign.  But  suppose  it  to  be  otherwise,  and  the  decla- 
ration and  plea  to  be  at  large,  as  the  counsel  for  the  defendants  have 
contended,  the  plea  is  that  the  payment  was  made  and  received  in  satis- 
faction of  the  demand  in  the  declaration.  If  it  were  not  received  in 
satisfaction  of  that  precise  demand,  the  plea  fails,  according  to  the  prin- 
ciple established  in  Barnes  v.  Hunt ;  so  that  either  way  the  plaintiff  was 
not  called  upon  to  new  assigrf.     The  rule  must  be  discharged. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  I  do  not  find  any  case  in 
which,  under  circumstances  like  the  present,  a  new  assignmenthas  been 
held  necessary :  on  the  contrary,  Freeman  v.  Crafts  decides  that  it  is 
unnecessary. 

CoLTMAN,  J. — The  plea  sets  up  a  payment  in  discharge  of  the  demand 
io  the  declaration :  proof,  therefore,  of  payment  of  what  forms  no  part 
of  tlie  plaintiflf  s  demand  will  not  satisfy  the  plea ;  and  the  case  falls 
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within  the  principle  of  Barnes  v.  Hunt,  where  the  defendant,  who  pleaded 
leave  and  license  to  a  declaration  complaining  of  several  trespasses,  was 
held  to  have  failed  in  establishing  his  plea,  when  he  proved  a  license  in 
respect  only  of  some  of  the  trespasses. 

ERSKiifEy  J. — The  defendants  plead  that  they  have  paid  100/.  in  full 
satisfaction  of  the  debt  demanded  in  the  declaration ;  and,  unless  they 
prove  a  payment  of  that  demand,  they  have  not  established  their  plea. 

Rule  discharged. 


EMMOTT  V.  KEARNS.— p.  559. 

Flaintiir  having  presAcd  W.  for  payment  of  a  debt,  defendant,  W/a  attornf^y,  sent  to  plaintiff  a 
biil  accepted  by  W.  at  two  months,  enclosed  in  a  letter,  in  which  defendant  eatd,  "  W.  being 
disappointed  in  receiving  remittances,  and  yoa  expressinir  youmelf  inconvenienced  for 
money,  1  send  yoa  hi8  acceptance  at  two  months.**  Plaintiff  refused  to  take  the  bill  unless 
defendant  put  his  name  to  it.  Defendant  wrote  on  the  back  of  the  letter,  "  I  will  see  the  bill 
oaid  for  W.** 

Held,  that  defendant  was  responsible,  and  ihut  tbe  consideration  ibr  the  guaranty  sufficiently 
appeared. 

The  declaration  stated  that  John  Walsh  owed  the  plaintiff  23/.  lOs, 
for  the  hire  of  a  cabriolet ;  and  in  consideration  that  the  plaintift'  would 
take  by  way  of  payment  a  bill  accepted  by  Walsh,  payable  two  months 
after  date,  and  would  forbear  proceeding  for  the  debt  till  the  bill  was 
due,  the  defendant  promised  to  guarantee  the  payment  of  the  bill.  Aver- 
ment of  dishonour  of  the  bill,  and  non-payment  by  Walsh  and  the 
defendant. 

The  defendant  pleaded,  among  other  things,  that  there  was  no  suffi- 
cient note  in  writing  of  his  promise,  as  required  by  the  statute  of  frauds ; 
upon  which  issue  was  taken. 

At  the  trial  it  appeared  Walsh  owed  the  plaintiff  2^1.  \0s.  for  the 
hire  of  a  cabriolet,  and  that  the  defendant,  who  was  Walsh's  attorney, 
had  written  the  following  letter  to  the  plaintiff,  at  a  time  when  Walsh 
was  about  to  go  abroad,  and  the  plaintiff  had  been  pressing  for  his  debt. 

"  Red  Lion  Square,  24th  March,  '38. 
"  Major  \Valsh  being  again  disappointed  in  receiving  remittances,  and 
you  expressing  yourself  inconvenienced  for  money,  I  enclose  you  his 
acceptance  payable  here  at  two  months :  you  may  put  your  name  as 
drawer,  and  safely  pay  it  away.  \V.  M.  Kkarns." 

The  plaintiff  called  on  the  defendant  to  say  he  would  not  take  the  bill 
unless  the  defendant  also  put  his  name  to  it,  whereupon  the  defendant 
wrote,  on  the  back  of  the  above  letter, 

"  1  never  put  my  name  to  bills :  respectable  professional  men  should 
not;  but  I  will  see  it  paid  for  Major  Walsh.  W.  M.  K." 

The  non-payment  of  the  debt  having  been  proved,  an  objection  was 
taken  that  no  consideration  for  the  defendant's  promise  appeared  on  the 
guaranty ;  and  the  chief  justice  was  requested  to  nonsuit  the  plaintiff; 
but  he  declined  to  do  so,  and  a  verdict  was  given  for  the  whole  amount. 
Whereupon 

Andrews,  Serjt.,  now  moved  for  a  new  trial,  contending  that  the  plain* 
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tifT  ought  to  have  been  nonsuited  on  the  ground  above  stated ;  and  also 
that  the  defendant  never  intended  to  become  personally  responsible,  but 
only  to  see  the  debt  paid  out  of  Mmor  Walsh's  estate. 

TiNDAL,  C.  J. — I  see  no  reason  for  a  nonsuit  or  a  new  trial.  Under 
the  circumstances  which  have  been  proved,  I  think  the  defendant's 
indorsement  on  the  letter,  which  he  haa  himself  forwarded  with  the  bill 
of  exchange  to  the  plaintiff,  amounts  to  this, — "  In  consideration  of  your 
forbearing  to  sue  Major  Walsh  for  two  months,  I  will  pay  the  bill  if  he 
fails  to  do  so." 

BosANQUET,  J. — I  think  this  is  a  clear  case  of  the  plaintiff  forbearing 
to  sue  at  the  instance  of  the  defendant. 

CoLTMAx,  J.,  and  Erskine,  J.,  concurred 

Rule  refused. 


SAUNDERSON  and  Others  v\  PIPER  and  Others.— p.  561. 

In  an  action  upon  a  bill  of  cxchun^,  drawn  in  figures  for  ^451^  and  in  words  for  two  handre<i, 
a  verdict  was  taken  for  pluinliti,  subject  to  the  opinion  of  the  Court  upon  a  special  case :  if 
tho  Court  were  of  opinion  that  plaintiff  was  entitled  to  recover  eitlier  of  thoee  auriis,  a  rcrdu  t 
was  to  be  entered  accordingly;  if  neither,  a  nonsuit:  the  Court  directed  a  verdict  lor  MtL, 
which  defendants  had  been  re&dy  to  pay,  but  had  not  tendered : 

Held,  that  plaintiff  was  entitled  to  the  cosU  of  tlie  cause,  including  ihe  special  case,  and  that  (iie 
Court  might  aiucnd  the  declaration. 

This  action  was  brought  against  the  defendants  as  acceptors  of  a  bill 
of  exchange,  which  in  figures  was  expressed  to  be  drawn  for  245/.,  in 
words  for  two  hundred. 

The  plaintiffs  declared  on  it  as  a  bill  for  245/. ;  and  the  defendants 
pleaded  that  they  did  not  accept. 

A  verdict  was  found  for  the  plaintiffs  subject  to  the  opinion  of  the 
court  upon  a  case,  in  which  the  question  was,  whether,  upon  such  of  liw 
evidence  given  at  the  trial  as  might  be  deemed  to  be  admissible,  the 
plaintiffs  were  entitled  to  recover  in  this  action,  either  the  sum  of  '^45/. 
and  interest,  or  the  sum  of  200/.  and  interest.  If  the  court  should  be  ot 
opinion  that  the  plaintiffs  were  entitled  to  recover  either  of  those  sums,  a 
verdict  was  to  be  entered  accordingly.  If  the  court  should  be  of  opinion 
that  the  plaintiffs  were  not  entitled  to  recover  any  sum  from  the  defen- 
dants, a  nonsuit  was  to  be  entered.  The  court,  after  argunient,  decided 
that  the  plaintiffs  were  entitled  to  judgment  for  200/.  ^Sce  ante,  16*^.) 
Whereupon 

Talfourd,  Scrjt.,  obtained  a  rule  calling  on  the  plaintiffs  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  why  the  defendants'  costs,  inchul- 
ing  the  costs  of  the  special  case,  should  not  be  deducted  from  the  '^Ou/., 
and  judgment  be  entered  for  the  balance,  or  why  execution  should  not 
issue  for  sifch  balance-  only ;  upon  an  affidavit  that  the  defendants  wea* 
always  ready  to  pay  200/.  He  contended  that  this  was  not  a  case  in 
whicK  a  judge  at  Nisi  Prius,  or  the  court,  would  have  amended  the 
record,  and  therefore  the  plaintiff  ought  to  be  nonsuited ;  but  that,  at  all 
events,  the  defendants;  having  successfully  resisted  the  demand  for  246/., 
and  having  offered  to  pay  200/.,  were  at  least  entitled  to  the  costs  of  the 
special  case. 
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IVilde,  Serjt.,  and  R.  V.  Richards,  showed  cause.  It  is  rlear,  from 
the  question  at  the  end  of  the  special  case,  that  the  parties  con««^nted  that 
the  court  should  amend  the  record  if  necessary ;  otherwise  tney  would 
not  have  been  directed  to  give  judgment  for  200/.  But  without  any  con- 
sent, this  was  a  variance  in  the  description  of  a  written  instrument  by 
which  the  defendants  were  not  misled,  and  therefore  expressly  the  subject 
of  amendment  under  the  recent  statute.  Then,  the  defenaants  did  not 
confine  their  defence  to  the  difference  between  200/.  and  245/.,  but  con- 
tended, in  argument,  that  the  bill  was  void  for  uncertainty.  The  plain- 
tiffs, therefore,  had  succeeded  upon  the  merits,  and  were  entitled  to  the 
substantial  costs  in  the  cause.  The  defendants  had  pleaded  no  tender 
before  the  day  the  bill  became  due ;  and  an  offer  afterwards  was  too 
Idte;  Hume  v.  Peploe,  8  East,  167;  Poole  v.  Tumbridge,  2  Mees.  & 
Welsh.  223. 

Tal/ourd. — The  court  had  no  power  to  give  judgment  for  200/.  with- 
out first  amending  the  record;  and,  no  application  to  amend  having  been 
made  at  the  trial,  the  defendants  might  resist  any  amendment  except  on 
the  terms  of  receiving  their  costs.  After  having  prevailed  in  the  argu- 
ment, it  was  hard  they  should  pay  the  costs. 

Tin  DAL,  C.  J. — It  appears  to  me  that  this  question  is  to  be  determined 
upon  the  form  of  the  special  case,  and  the  question  propounded  at  the 
end,  which  enibodies  the  intention  of  the  parties. 

The  case  states  that  the  bill  was  drawn  in  figures  for  245/.,  and  in 
words  for  two  hundred ;  and  that  evidence  was  received  to  show  what 
the  defendants  intended  by  their  acceptance  of  the  bill ;  and  the  question 
fur  the  opinion  of  the  court  was,  whether,  upon  such  of  the  evidence 
given  at  the  trial  as  might  be  deemed  to  be  admissible,  the  plaintiffs  were 
entitled  to  recover  in  the  action,  either  the  sum  of  245/.  and  interest,  or 
the  sum  of  200/.  and  interest.  If  the  court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  either  of  those  sums,  a  verdict  was  to 
be  entered  accordingly.  If  the  court  should  be  of  opinion  that  the  plain- 
tiffs were  not  entitled  to  recover  any  sum  from  the  defendants,  a  nonsuit 
was  to  be  entered.  The  last  alternative  never  occurred,  and  therefore 
the  verdict  has  been  entered  by  consent  of  parties. 

Then  comes  the  question  whether  the  court  can  amend  the  count  to 
-make  it  conformable  to  the  verdict?  and  upon  that  I  entertain  no  doubt. 

The  parties  knowing  the  merits  on  both  sides,  and  the  defendants  not 
having  pleaded  a  tender,  I  should  have  allowed  the  amendment  at  the 
trial  without  costs. 

I  think,  therefore,  this  rule  should  be  discharged. 

Vauchan,  J. — This  was  precisely  the  case  tor  an  amendment ;  and, 
as  to  costs,  the  defendants  made  no  tender  before  the  action,  and  have 
concluded  themselves  by  the  form  of  the  question  put  to  the  court. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  amendment  could  throw 
no  difficulty  on  the  defendants ;  and  their  course  should  have  been,  if 
they  were  content  to  pay  200/.,  to  have  taken  out  a  summons  to  stay 
proceedings  on  payment  of  that  sum:  but  even.on  argument  they  never 
abandoned  their  resistance  to  the  whole  demand. 

I  think,  therefore,  this  rule  should  be  discharged. 

Erskuve,  J. — It  is  clear  that,  if  an  application  to  amend  had  been 
made  at  the  trial,  the  Chief  Justice  would  have  granted  it  on  payment 
of  nominal  costs,  unless  he  saw  that  the  defendants  would  be  placed  in  a 
worse  situation  by  the  amendment     But  that  was  not  so ;  and  the  costs 
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which  they  now  seek  to  avoid  have  been  incurred  by  their  own  want  of 
decision:  if  they  had  tendered  200/.,  or  had  applied* to  stay  proceedings 
on  payment  of  that  sum,  the  plaintiff  would  not  have  been  entitled  to  the 
costs  of  the  further  proceedings.  But,  instead  of  taking  that  course,  they 
agreed  to  a  special  case,  on  which  the  court  was  to  enter  a  verdict  for 
the  sum  to  which  the  plaintiffs  should  be  found  entitled.  The  rule  there- 
fore must  be 

Discharged. 


DOE  dem.  WYATT  v.  STAGG.— p.  564. 

Executrixes  of  tenant  from  year  to  year  signed  the  following  inxtniment :— **  We  do  hereby 
renounce  and  disclaim,  and  also  eurrendrr  and  yield  up  to  the  lemor,  all  right,  litle,  interest, 
uae,  trust,  term,  and  terms  of  years  whatsoever;  and  possession  of  that  messuage  called  R" 
Held,  a  surrender  and  not  a  disclaimer. 

Ejectment  by  the  overseers  of  St.  Helens  for  a  cottage. 
At  the  trial  before  Parke,  B.,  it  appeared  that  in  1719  the  premises 
were  let  to  Frank,  by  the  parish  officers,  for  ninety-nine  years,  at  a  pep- 
per-corn rent.  This  lease  came  into  the  possession  of  Stags,  who  died 
and  left  it  to  his  widow.  She  married  Cheverton,  and  he  held  possession 
of  the  cottage  when  the  lease  expired  in  1818.  From  that  time  to  18*^2 
he  paid  the  parish  officers  a  rent  of  4/.  4s.  per  annum. 

Cheverton  died  in  18*^4;  and  from  that  time  till  1836  his  widow  and 
the  daughter  of  Slagg  remained  in  possession  of  the  premises.  Mrs. 
Cheverton  died  in  1836,  after  which  the  defendant  Stagg  continued  in 
occupation. 

The  lessors  of  the  plaintiff  relied  on  a  paper  executed  in  May,  1838, 
by  the  executrixes  and  one  of  two  executors  of  Cheverton,  as  follows : — 

"We  the  undersigned  executrixes,  named  and  appointed  in  and  by  the 
last  will  and  testament  of  John  Cheverton,  late  of  the  parish  of  St.  Helens, 
in  the  Isle  of  Wight  and  county  of  Southampton,  husbandman,  deceased, 
dated  the  15th  day  of  February,  1824,  and  who  have  duly  proved  the 
same  in  the  Registry  Court  of  the  bishop  of  Winchester,  and  taken  upon 
ourselves  the  execution  thereof,  do  hereby  renounce  and  disclaim,  and 
also  surrender  and  yield  up,  unto  the  church-wardens  and  overseers  for 
the  time  being  of  the  said  parish  of  St.  Helens,  all  right,  title,  interest, 
use,  trust,  term  and  terms  of  years  whatsoever,  and  possession  of  and  in 
all  that  messuage  or  tenement  and  premises  called  Belcroft,  situate  in  the 
said  parish  of  St.  Helens,  formerly  in  the  possession  of  the  said  John 
Cheverton,  as  tenant  thereof  to  the  said  parish  of  St.  Helens.  Witness 
our  hands,  this  21st  day  of  May,  1838. 

Harriett  Wickeits. 

Mat'ihew  WicKENS,  husband  of  the  above. 

F.  M.  Cheverton." 

This  instrument  being  unstamped,  the  counsel  for  the  defendant  con- 
tended that  it  was  a  surrender,  and  objected  to  its  being  received  in 
evidence. 

The  learned  baron  thought  it  might  operate  as  a  disclaimer,  and, 
having  admitted  it  in  evidence,  directed  a  verdict  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit  instead. 

The  jury  found  that  the  tenancy  from  year  to  year  in  Cheverton  had 
not  ended,  and  that  the  defendant  had  not  made  any  surrender. 

Erl**  having  obtained  a  rule  nisi  for  a  nonsuit  on  the  above  objection, 
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Croicder  and  G.  Moore,  who  showed  cause,  contended  that,  as  there 
was  no  evidence  of  any  tenancy  for  the  last  six  years,  there  was  nothing 
to  surrender;  and,  in  order  that  the  instrument' might  have  any  opera- 
tion, it  must  be  construed  as  a  disclaimer.  In  Leigh  v.  Thornton,  1  B. 
&  Aid.  625,  it  was  held  that  the  statute  of  limitation^  was  a  good  defence 
to  an  action  by  a  landlord  for  rent,  against  one  who  had  once  been  his 
tenant  from  year  to  year,  but  who  had  not  within  the  last  six  years  occu- 
pied the  premises,  paid  rent,  or  done  any  act  from  which  a  tenancy 
could  be  inferred ;  although  the  tenancy  had  not  been  determined  by  a 
notice  to  quit. 

Without  entry,  too,  the  executrixes  could  not  surrender,  for  till  entry 
an  executor  has  not  a  possessory  title  to  chattels  real ;  Williams's  Ex- 
ecutors, 434,  last  edit. ;  and  there  was  no  proof  of  any  entry  by  the 
persons  who  signed  this  instrument ;  but  they  might  renounce  dananosam 
nereditatem ;  Shep.  Touchst.  52 :  and  such  a  renunciation  or  disclaimer 
as  this  would,  at  all  events,  render  unnecessary  any  notice  to  quit ;  Doe 
dem.  Calvert  v.  Prowd,  4  Bingh.  557,  (15  Eng.  Com.  Law  Rep.  70.) 

Erie  and  BvU  in  support  of  the  rule. — A  disclaimer  is  a  denial  of  the 
landlord's  title,  not  a  renunciation  of  the  tenant's ;  Doe  dem,  Ellerbrock 
V.  Flynn,  1  Cr.  M.  &  R.  137.  The  instrument  in  question  contains  no 
denial  of  the  landlord's  title,  and,  unless  it  be  construed  as  a  surrender, 
can  have  no  operation.  Any  words  will  operate  as  a  surrender  or 
assignment,  if  such  be  the  intention  of  the  party ;  Parmenter  v.  f^^ebber, 
2  B.  Moore,  656 ;  if  an  instrument  can  operate  as  a  surrender  it  must 
have  the  appropriate  stamp,  though  the  word  surrender  be  not  used ; 
fVilliams  v.  Satcyer,  3  B.  <S^  B.  70,  (7  Eng.  Com.  Law  Rep.  353 ;)  and, 
even  if  it  would  operate  as  a  renunciaton  of  title  as  well  as  a  surrender, 
it  cannot  be  used  as  a  renunciation  unless  it  have  a  surrender  stamp ; 
just  as  a  lease,  which  contains  a  contract  for  the  sale  of  goods,  cannot 
be  produced  as  evidence  of  the  contract  unless  it  have  a  lease  stamp 
Carder  v.  Drakeford,  3  Taunt.  382. 

TiwDAL,  C.  J. — I  am  unable  to  construe  this  instrument  as  anything 
hut  a  surrender.     It  is  not  signed  by  all  the  executors,  and  the  jury  find 
that  Cheverton's  tenancy  from  year  to  year  was  still  existing.    The 
cause  must  go  down  agaui  on  payment  of  costs  by  the  plaintiff. 
The  rest  of  the  court  concurred. 

Rule  absolute  for  a  new  trial 


PEARSON  V.  YEWENS.— p.  567. 

Defendant  having-  been  arrested  by  plaintiff  in  an  illegal  manner,  was  ordered  by  the  court  to 
be  discharged  out  of  custody  at  his  suit  Defendant  bein^  in  custody,  however,  in  another 
action,  plaintiff  lodged  a  fresh  detainer  against  him :  Held,  that  plakitiff  could  not  legally  do 
this  till  he  had  served  him  with  the  rule  S>r  his  discharge.     • 

In  Easter  term,  a  rule  for  discharging  the  defendant  out  of  the 
custody  of  the  warden  of  the  Fleet,  on  mesne  process,  at  the  suit  of  the 
plaintiff,  was  made  absolute,  on  the  ground  that  the  defendant  had  been 
illesally  arrested. 

The  plaintiff  omitted  to  serve   this  rule  for  the  discharge  of  the 
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defendant  on  the  warden  of  the  Fleet.  But,  the  defendant  being  still  m 
custody  at  the  suit  of  another  party, 

Gunning  now  applied  for  a  rule  nisij  to  charge  him  in  execution  at 
the  suit  of  the  plaintiff;  and  the  warden  of  the  Fleet  returned  to  the 
habeas  corpus  issued  for  that  purpose,  that  the  defendant  was  in  custody 
of  the  plaintiff,  and  also  of  another  party,  who  had  a  judgment  against 
him  in  the  Court  of  Exchequer. 

Wilde,  Serjt.,  who  showed  cause  in  the  first  instance,  objected  that, 
till  the  plaintiff  had  served  on  the  warden  the  rule  for  the  discharge  of 
the  defendant  from  the  illegal  arrest,  the  defendant  must  be  taken  to 
be  still  illegally  detained  at  the  suit  of  the  plaintiff,  who  could  not 
take  advantage  of  that  detention ;  and,  if  he  relied  on  the  discharge 
from  that  detention  in  order  to  proceed  anew,  he  must  show  that  the 
order  for  discharge  had  been  obeyed. 

Chinning. — The  defendant  being  legally  in  execution  in  the  suit  in 
the  Exchequer,  the  plaintiff  may  now  charge  him  in  his  own  suit.  The  de- 
fendant ought  to  have  served  the  warden  with  the  rule  for  His  discharge 
in  this  action,  the  rule  having  been  obtained  and  made  absolute  by  him. 

TiNDAL,  C.  J. — The  return  made  by  the  warden  to  the  habeas  corpus 
is  an  answer  to  this  application,  for  we  find  that  the  defendant  is  stiil 
in  custody  in  this  suit.  We  know  that  we  ordered  him  to  be  discharged : 
and  the  plaintiff  should  have  cleared  his  ground  by  serving  the  rule  for 
that  discharge  before  he  proceeded  to  charge  him  again. 

The  other  judges  concurring,  the  rule  was  Refused. 


FELTHAM  v.  CARTWRIGHT,  MATTHEWS,  and  JONES.— 

p.  569 

Pliiintiflr,  being  dintrained  on  for  reqt,  gave  defendant,  her  londlord,  the  fbllowing  undertaking, 
— *•  In  consideration  of  Mr.  C.  giving  me  the  furniture  diittrained  for  rent,  f  undertake  i" 
give  him  p<ieReBsion  of  the  prcmisca  on  or  before  one  week  from  the  date  hereof.**  Plaintiff* 
acted  on  this  instrument  by  selling  some  of  the  furniture  for  her  own  use,  agd  at  the  end  of 
a  week  defendant  took  posKession.  Plaintiff  having  sued  hitii  in  trcs|»aRS,  and  dcfendaut 
having  pleaded  leave  and  license,  Held,  timt  the  above  instrument  established  tlie  plea. 

Trkspass  for  breaking  and  entering  the  plaintiff's  house  on  the  13ih 
of  October,  1837,  continuing  there  for  five  weeks,  stopping  up  the  chim- 
neys with  straw,  nailing  up  the  windows  and  doors,  &c- 

Yhe  defendants  severed  in  their  pleas.  Jones  pleaded  not  guilty,— 
that  the  house  was  not  the  plaintiff's, — and  leave  and  license ;  which 
was  traversed. 

The  other  two  pleaded  not  guilty ; — that  the  house  was  not  the  plain- 
tiff's ; — leave  and  license ; — and  a  justification  as  having  distrained  for 
rent :  the  plaintiff  traversed  the  leave  and  license ;  and  to  Uie  justification 
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replied,  in  substance,  a  stay  longer  than  the  law  allows.     To  that  repli- 
cation the  two  defendants  rejoined  not  guilty. 

At  the  trial  before  Lord  Denmaw,  C.  J.,  it  appeared  that  on  the  13th 
of  October,  1838,  Matthews,  as  bailiff  of  Cartwright,  distrained  on  the 
premises  for  rent  in  arrear,  and  put  a  man  into  possession.  While  he 
was  yet  on  the  premises, 

On  the  18th,  the  plaintiff  signed  a  paper  in  the  words  following; — 

"  In  consideration  of  Mr.  Cartwright  giving  me  the  household  furni- 
ture distrained  for  rent,  I  undertake  to  give  nim  the  possession  of  the 
premises  on  or  before  one  week  from  this  date." 

Within  the  week,  the  plaintiff  acted  on  this  agreement  by  selling  some 
if  the  furniture  on  her  own  account,  and  admitting  Cartwright's  gard- 
ener to  work  in  the  garden. 

But,  as  she  refused  to  quit  the  premises. 

On  the  25th,  Jones,  as  Cartwright's  attorney,  entered  and  nailed  up 
the  dooiff  and  windows  in  the  manner  described  in  the  declaration. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  paper  she  had 
signed  was  an  agreement  for  the  breach  of  which  she  might  be  liable  to 
an  action ;  but  that  it  was  no  license  for  the  defendants  to  take  posses- 
sion of  the  premises:  it  was  also  urged,  that,  having  been  given  pending 
a  distress,  it  was  void  for  duress.  The  Lord  Chief  Justice  told  the  jury 
it  was  evidence  of  leave  and  license,  and  left  it  to  them  to  say  whether 
or  not  it  was  the  voluntary  act  of  the  plaintiff:  the  jury  finding  it  to  be 
such,  gave  a  verdict  for  the  defendants  on  the  special  pleas,  and  for  the 
plaintiff  on  the  issue  of  Not  Guilty.    Whereupon, 

PicUiy  on  the  grounds  urged  at  the  Jrial,  obtained  a  rule  nisi  to  set  aside 
the  verdict.  \ 

Thesiger,  Ogle,  and  Locke,  who 'showed  cause,  contended  that  the 
plaintiff  could  not  proceed  for  trespasses  by  all,  and  other  trespasses  by 
some  of  the  defendants,  but  must  make  her  election  :  that  she  had  elected 
to  proceed  in  respect  of  the  trespasses  jointly  committed  by  all,  which 
were  committed  on  and  after  the  25th,  when  Jones  first  entered,  and 
were  covered  by  the  instrument  signed  by  the  plaintiff.  If  that  instru- 
ment was  not  in  itself  a  license,  yet,  coupled  with  the  fact  that  the  plain- 
tiff had  acted  on  it  by  selling  part  of  the  furniture  on  her  own  account, 
it  was  evidence  to  go  to  the  jury,  that  the  defendants  were  proceeding 
under  a  Ucense :  and  after  the  license  had  been  acted  on,  the  plaintiff 
could  not  revoke  it. 

Channell,  in  support  of  the  rule. — The  plaintiff  was  tenant  of  the  pre- 
mises, and  treated  as  such  by  the  distress  made  for  rent.  But  the  instru- 
ment of  the  18th  was  no  surrender,  or  license  to  the  defendants  to  enter, 
but  a  mere  executory  agreement,  for  the  breach  of  which  tj^  plaintiff 
was  liable  to  an  action ;  and  if  it  was  not  a  license,  neither  was  it  evi- 
dence  to  support  the  plea  of  license.  If  it  was  a  license,  at  all  events  it 
was  revocable. 

Till  DAL,  C.  J. — This  is  an  action  of  trespass  against  three  defendants. 
Two  justify  together,  and  one  separately.  The  two  who  justify  together 
plead  a  license  for  all  the  trespasses  complained  of,  and  a  distress  made 
for  rent ;  on  which  plea  of  the  distress  tne  plaintiff  replies  that  the  two 
defendants  staid  a  longer  time  than  the  law  allows ;  and  they  rejoin  not 
guilty. 

The  third  defendant  pleads  separately,  not  guilty,  and  a  license. 

It  was  open  to  the  plaintiff,  at  the  trial,  to  proceed  either  in  respect  of 

Digitized  by  VjOOQIC 


308  Feltham  v.  Cartwright.   T.  T.  1839.  [571 

the  trespasses  committed  by  the  two  together,  or  mose  committed  by  al) 
three  jointly :  she  could  not  recover  in  respect  of  both  sets  of  trespasses: 
and  she  elected  to  proceed  in  respect  of  the  trespasses  committed  by  the 
three  jointly:  it  is  important,  therefore,  to  see  what  those  trespasses 
were.  On  the  13th  of  October  the  distress  was  made  by  the  two ;  on 
the  18th  the  plaintiff  signed  the  agreement  in  question;  and  the  tliird 
defendant,  Jones,  never  came  to  the  premises  till  the  25th. 

Then  were  the  trespasses  on  the  25th,  and  afterwards,  sanctioned  by 
the  leave  and  license  of  the  plaintiff? 

When  the  five  days  allowed  for  the  distress  had  expired,  the  plaintiff 
executed  the  following  agreement : — 

"  In  consideration  of  Mr.  Cartwright  giving  me  the  household  furni- 
ture distrained  for  rent  I  undertook  to  give  him  possession  of  the  pre- 
mises, on  or  before  one  week  from  this  date." 

This  agreement  was  acted  on,  for  the  plaintiff  sold  some  of  the  fur- 
niture on  her  own  account,  and  knew  that  a  person  sent  by  her  land- 
lord was  working  in  the  garden. 

Under  these  circumstances,  did  the  instrument  operate  as  a  license, 
and  was  it  ever  revoked  ?  I  think  it  could  not  be  revoked  after  it  had 
been  acted  on :  but  if  there  had  been  a  revocation,  that  should  have 
lieen  alleged  on  the  record. 

luord  DEffMAir  presented  it  to  the  jury  as  evidence  of  a  license,  leaving 
them  to  say,  whether  or  not  it  was  given  voluntarily,  which  the  jury 
found  to  be  the  case. 

I  think  the  view  taken  of  the  instrument  was  correct,  and  that  the 
question  of  fact  was  properly  left  to  the  jury. 

Vaughait,  J. — The  plaintiff  only  proceeds  for  the  joint  trespasses  com- 
mitted after  the  25th  of  October,  and  as  to  them,  the  instrument  signed 
by  the  plaintiff  was  properly  held  by  Lord  Denmaft  to  be  evidence  of  a 
license.  That  license,  having  been  acted  on,  was  not  revocable,  and 
there  is  therefore  no  ground  for  impugning  the  verdict. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  plaintiff  not  havinff 
abandoned  her  charge  against  Jones,  is  confined  to  the  trespasses  which 
took  place  on  and  after  the  25th  of  October ;  and  then  arises  the  question 
whether  the  defendants  have  established  the  plea  of  license.  Now  it 
appears  to  me  that  the  instrument  of  the  18th  of  October  would  not  con- 
vey an  interest,  and  therefore  must  be  considered  as  a  license ;  and  it 
was  not  revocable,  having  been  given  for  good  consideration,  and  then 
acted  on. 

Erskiite,  J. — The  plaintiff  might  proceed  either  for  the  trespasses  of 
the  two  defendants  oetween  the  18th  and  the  25th  of  October,  or  foi 
those  committed  by  all  three  after  the  25th,  when  Jones  first  entered 
She  elected  to  proceed  for  the  latter,  which  are  covered  by  the  agree 
ment  of  the  18tn.  That  agreement  is  in  effect  a  license  to  the  defendant!, 
to  treat  the  premises  as  their  own,  after  the  25th. 

Rule  discharged. 


DOE  V.  TRYE.— p.  673. 

Plaintiff*!  attorney  beingf  about  to  iasoe  a  ca.  aa.  ai^inut  H.  at  the  rait  of  plaintiff,  requested 
of  the  aheriff  a  particalar  iheriff«*  officer ;  delivered  the  warrant  to  that  officer ;  took  bin  in 


573]  5  Bingham's  N.  C.  309 

hUearria|reto  the  scene  of  action,  and  then  cncouragred  an  ille|ral  arrest,  from  which  H.  afler- 
wards  escaped :  Held,  that  plaiiitiflf  could  not  sue  Uie  sheriff  for  such  eseape,  and  that  tlie 
officer  must  be  takeu  to  be  her  special  bailiff. 

This  was  an  action  against  the  sheriff  of  Gloucestershire  for  permit- 
ting the  escape  of  John  Hail,  taken  in  execution  under  a  ca.  sa.  for  69/. 
55.,  the  costs  of  an  ejectment  in  which  Anne  Jenkins  was  lessor  of  the 
plaintiff. 

Plea,  that  the  defendant  did  not  owe  the  money  demanded. 

At  the  trial,  it  appeared  that  Roberts,  the  plaintiff's  attorney,  after 
requesting  that  the  warrant  for  arrest  might  be  addressed  to  Price,  a 
sheriff's  officer,  whom  he  had  employed  on  a  former  occasion,  delivered 
the  warrant  to  that  officer,  and  conveyed  him  in  his  carriage  to  a  house 
in  which  Hail  was  staying.  The  officer  thrust  his  hand  £rough  some 
paper  which  supplied  the  place  of  a  broken  pane  of  glass  in  the  window ; 
reached  a  key  with  which  he  opened  the  outer  door,  and  then  effected 
the  capture  of  Hail.  Before  putting  his  hand  through,  the  officer 
expressed  his  doubts  to  Roberts  about  the  legality  of  the  proceeding ;  bdt 
Roberts  said  it  was  not  illegal,  and  told  him  that  he  would  rule  the  sheriff 
if  the  arrest  were  not  made. 

Hail  afterwards  made  his  escape  from  the  officer,  and  Mrs.  Jennings 
commenced  this  action. 

For  the  defendant  it  was  contended  that,  under  these  circumstances, 
Jie  arrest  had  been  made  by  a  special  bailiff  chosen  and  directed  by  the 
plaintiff's  attorney,  and  not  by  an  officer  for  whom  the  sheriff  was  res- 
|>i>nsiblc :  that  this  action,  therefore,  did  not  lie  against  the  sheriff,  and 
tnc  less  so,  as  the  arrest  was  illegal,  and  the  sheriff  would  not  have  been 
\uthorised  to  detain  the  party. 

The  learned  judge,  who  tried  the  cause,  concurring  in  that  view  of  th(5 
•.ase,  and  a  verdict  having  been  found  for  the  defendant, 

/?.  F.  Richards  moved  to  set  it  aside,  contending  that  the  circum- 
stance of  the  plaintiff's  attorney  having  named  one  of  several  sheriff's 
officers,  did  nut  constitute  him  a  special  bailiff;  and  as  to  the  alleged 
illegality  of  the  arrest,  though  the  party  arrested  might  take  advantage 
of  it,  the  sheriff  could  not  avail  himself  of  his  own  wrong,  and,  in  answer 
to  a  charge  of  escape,  say  that  he  had  acted  illegally  in  making  the 
arrest.  In  Balson  v.  MeggaU  4  Dowl.  557,  Colbridgb,  J.,  held  that  a 
mere  request  to  a  sheriff  to  deliver  his  warrant  to  a  particular  person, 
did  not  constitute  such  person  the  plaintiff's  special  bailiff. 

A  rule  nisi  having  been  granted, 

Wilde  and  Ludlow^  Serjts.,  and  Gray^  who  showed  cause,  relied  on 
Ford  V.  Leehe,  6  Adol.  &  Ell.  699,  (33  E.  C.  L.  R.,)  where  the  plain- 
tiff's having  addressed  a  letter  to  the  under-sheriff,  requesting  him  to 
grant  a  warrant  for  arrest  on  mesne  process  to  Mr.  Bateman,  was  held 
sufficient  evidence  that  Bateman  was  employed  by  the  plaintiff  as  a  spe- 
cial bailiff.  That  was  not  so  strong  as  the  present  case,  where  the 
plaintiff's  attorney  accompanied  the  officer  he  had  named,  and  instructed 
him  what  course  to  pursue ;  circumstances  which,  in  Porter  v.  Viner^  1 
Chitt.  Rep.  613,  note,  (18  E.  C.  L.  R.,)  and  PallUter  v.  Pallister,  1 
Chitt.  Rep.  614,  note,  were  held  to  amount  to  the  appointment  of  a 
special  bailiff.  De  Moranda  v.  Dunktn^  4  T.  R.  119,  and  Foster  v. 
Blakelock,  5  B.  &  C.  328,  (11  E.  0.  L.  R.,)  establish  the  same  principle. 

Then,  as  the  arrest  was  illegal, — -Semayne^s  Casey  6  Rep.  91, — the 
sheriff  had  no  right  to  detain  the  party,  and  there  could  be  no  escape. 
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R.  V,  Richards^  in  support  of  the  rule. — It  is  the  general  practice 
of  attorneys,  on  issuing  writs,  to  name  the  oflScer  they  prefer,  without 
being  held  thereby  to  have  appointed  a  special  bailiff.  In  Ford  v. 
Leche  there  was  not,  as  here,  a  mere  oral  nomination,  but  a  letter  ad- 
dressed to  the  under-sheriff,  containing  an  intimation  that  the  plaintiff 
would  also  write  to  the  oflScer  appointed  before  he  proceeded  in  the  busi- 
ness.    Bahon  v.  Meggat  more  nearly  resembles  the  present  case. 

TiNDAL,  C.  J. — I  think  this  case  may  be  determined  on  a  very  safe 
ground,  by  holding  that  the  illegal  arrest  was  the  act,  not  of  the  sheriff, 
but  of  Roberts,  the  plaintiff's  attorney,  directing  the  officer,  and  there- 
fore making  him  a  special  bailiff.  The  case  would  have  nearly  resembled 
Ford  V.  Leche,  even  if  it  had  rested  on  Robert's  request  to  have  a  par- 
ticular officer,  deUvering  the  warrant  to  him,  and  conveying  him  in  his 
carriage  to  the  house  where  the  arrest  was  to  take  place ;  but  when  he 
assures  the  officer,  who  was  in  doubt,  that  his  proceeding  was  correct, 
and  that  the  sheriff  would  be  ruled  if  the  arrest  were  not  eflected,  that 
must  be  taken  to  be  his  own  act ;  and  the  plaintiff  cannot  sue  the  sheriff 
for  the  escape  of  the  party  from  a  custody  illegal  in  itself,  and  rendered 
illegal  by  the  conduct  of  her  own  attorney. 

V  AUGHAN,  J. — I  am  of  the  same  opiition.  A  mere  request  to  the  sheriff 
to  appoint  one  out  of  many  bailifls,  would  not  make  him  the  special 
bailift*  of  the  party.  But  there  is  a  great  deal  more  here  :  the  attorney 
delivers  the  warrant  to  the  officer,  conveys  him  in  his  carriage,  and  con- 
trols his  discretion  in  the  discharge  of  his  duty.  That  takes  him  out  of 
the  hands  of  the  sheriff,  and  makes  him  the  agent  of  the  plaintiff. 

CoLTMAif ,  J. — I  think  the  officer  must  be  taken  as  the  special  bailiff 
of  the  plaintiff,  in  consequence  of  the  attorney  having  delivered  the  war- 
rant to  him  ;  having  conveyed  him  in  his  carriage  to  the  scene  of  action ; 
and  having  controlled  his  conduct  in  effecting  the  arrest.  It  would  be 
hard  if  the  plaintiff  should  make  the  sheriff  responsible  for  an  illegal  arrest 
which  was  the  act  of  her  own  attorney. 

Erskinc,  J.,  concurring,  the  rule  was 

Discharged. 


DUTCHMAN  v.  TOOTH.— p.  577. 

**  I  hereby  guarantee  you  the  payment  of  the  proceeds  of  the  goods  you  have  consigned  to  my 
brother,  and  aim  any  fiiture  ahipmenta  you  may  make,  in  consideration  of  2«.  6d,  paid  mc.** 

Held,  a  aufiicicnt  memorondum,  within  the  statute  of  frauds,  to  malie  the  subscriber  liable  to 
to  the  vendor,  notwithstanding  it  does  not  expressly  disclose  by  whom  the  2«.  6d.  was  paid. 

To  assumpsit  on  a  promise  by  the  defendant,  (in  consideration  that 
the  plaintiff  at  the  defendant's  request,  had  paid  the  defendant  2s.  6rf.,) 
to  guarantee  the  plaintiff  that  he  should  be  paid  for  goods,  before  the 
])romise,  consigned  by  him  to  the  defendant's  brother,  John  Tooth,  at 
Sydney,  and  also  for  goods  that  might  thereafter  be  consigned  to  him. 

The  defendant  pleaded,  that  the  promise  in  the  declaration  mentioned 
was  a  special  promise  on  the  part  of  the  defendant,  to  answer  for  the 
debt  and  default  of  Tooth  in  the  declaration  mentioned ;  and  that  no 
agreement  in  respect  of  or  relating  to  the  promise  or  cause  of  action,  noi 
any  memorandum  or  note  thereof,  wherein  the  consideration  for  the  said 
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special  promise  was  stated  or  shown,  was  in  writing  and  signed  by  the 
defendant,  or  by  any  other  person  by  him  thereunto  lawfully  authorised, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided  : 
but  that  me  said  promise  in  the  declaration  mentioned  was  contained  in 
a  certain  memorandum  in  writing,  signed  by  the  defendant,  and  which 
was  as  follows ; — 

"  I  hereby  guarantee  to  you  the  payment  of  the  proceeds  of  the  goods 
vou  have  consigned  to  my' brother,  John  Tooth  of  Sydney,  in  your  ship 
the  John  Woodall,  Captain  Henderson ;  and  also  any  future  shipments 
you  may  make  to  him,  in  consideration  of  the  sum  of  25.  6d.  pgid  me, 
which  I  hereby  acknowledge  to  have  received ;"  and  that,  the  defendant 
was  ready  to  verify. 

Demurrer  and  joinder. 

Gumey  appeared  for  the  plaintiff,  but  the  court  called  on 

BarstaiVf  who  was  for  the  defendant,  to  support  the  plea.  He  objected 
to  the  guaranty  that  it  ought  to  show  a  consideration  moving  from  the 
plaintitf,  and  it  did  not  appear  on  this  instrument  who  paid  the  defendant 
die  2s.  iid. 

TiNDAL,  C.  J. — The  fair  intendgient  of  the  whole  is,  that  it  was  paid 
by  the  plaintiff  to  the  defendant.  Why  should  any  body  go  out  of  his 
way  to  pay  for  the  plaintiff? 

Judgment  for  plaintiff. 


ABBOTT  and  Others,  Assignees  of  J.  P.  HICKS  and  C.  E.  HICKS, 
Bankrupts,  v.  H.  P.  HICKS.— p.  578. 

Upon  a  dissolution  of  partnership,  defendant  agreed  to  pay  hie  copartners  6817/.  9«-  Sd,  as  his 
•hare  of  the  liabihtiea  of  the  firm,  th&y  taking  the  cifecto  and  assets,  and  undertaking  to  pay 
a  debt  of  51,d91/.  12s  due  from  the  firm,  to  II.  Afier  the  distsolulion,  they  became  bank- 
rapts,  and  never  paid  H. :  Held,  that  in  an  action  by  tiieir  ONsignccs  for  the  6817/.  9s.  ck/., 
the  defendant  could  not  set  off  their  undertaking  to  pay  the  51,8!)1/.  12s.  to  II. 

The  declaration  stated  that  the  defendant,  before  J.  P.  Hicks  and  G. 
£.  Hicks  became  bankrupts,  to  wit,  on  the  2d  of  March,  1835,  was 
indebted  to  them  in  100^.  for  the  price  and  value  of  goods  before  then 
sold  and  delivered  by  them  to  the  defendant ;  in  6000/.  for  money  lent 
by  them  to  the  defendant ;  in  a  like  sum  for  money  paid  by  them  for 
the  use  of  the  defendant ;  in  a  like  sum  for  money  received  by  the  defend- 
ant to  their  use ;  in  2000Z.  for  interest  for  the  forbearance  of  money 
due  from  the  defendant  to  them ;  and  in  6000/.  for  money  found  to  be 
due  from  the  defendant  to  them,  on  an  account  stated  between  them. 
That  after  the  bankruptcy,  the  defendant  was  indebted  to  the  plaintiffs 
as  assignees,  in  10,000/.,  for  money  found  to  be  due  from  the  defendant 
to  the  plaintiffs  as  assignees,  on  an  account  then  stated  between  the 
defendant  and  the  plaintiffs  as  assignees ;  and  in  lOOOZ.  for  interest  for 
the  forbearance  by  the  plaintiffs  as  assignees  to  the  defendant,  of  money 
due  and  owing  from  the  defendant  to  the  plaintiffs  as  assignees. 

Promise  to  pay  and  breach  as  usual. 

Plea  to  the  first  six  counts  of  the  declaration, — Thai  before  J.  P. 
Hicks  and  C.  E.  Hicks,  or  either  of  them,  became  bankrupt,  to  wit,  on 
the  1st  of  January,  1821,  the  said  J.  P.  Hicks  and  C.  E.  Hicks,  and 
the  defendant,  used,  exercised,  and  carried  on  together,  and  in  copart- 
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nership,  the  trade  and  business  of  cloth  manufacturers,  and  were  and 
continued  to  be  such  copartners  in  the  said  trade  and  business  continually 
until  and  upon,  to  wit,  the  1st  of  January,  1828,  when  the  said  copart- 
nership was  duly  ended,  dissolved,  and  ceased.  That  during  such 
copartnership  they  became,  and  at  and  upon  the  determination  of  the 
said  copartnership,  to  wit,  on,  &c.,  were  duly  indebted  as  such  copart- 
ners to  one  Henry  Hicks  in  the  sum  of  51,891/.  12«.  for  a  true  and  just 
<lebt  upon  an  account  stated  between  the  said  Henry  Hicks,  and  J.  P. 
Hicks,  and  C.  E.  Hicks  and  the  defendant.  And  the  defendant  during 
the  copartnership  became,  and  at  and  upon  the  termination  thereof,  to 
wit,  on,  &c.,  as  such  partner,  was  indebted  to,  and  upon  a  settlement  of 
the  accounts  of  the  copartnership,  and  upon  payment  of  the  debts  and 
liabilities  of  the  copartnership,  including  therein  the  said  debt  so  due  to 
H.  Hicks,  would  have  been  liable  to  pay  to  the  copartnership  the  sum 
of  6817Z.  9«.  Hd.  And  thereupon,  afterwards  and  before  the  bankruptcy 
of  J.  P.  Hicks  and  C.  E.  Hicks,  or  either  of  them,  to  wit,  on  the  6th  of 
February,  1830, — ^the  said  debt  and  sum  of  61,891Z.  12s.  remaining  due 
and  unpaid  to  H.  Hicks,  and  the  defendant  being  indebted  to,  and  upon 
Buch  settlement  and  payment  of  the  debts  and  liabilities  of  the  copart- 
nership liable  to  pay  to  the  said  copartnership  the  said  sum  of  6817/. 
\h.  8d.,  it  was  agreed  by  and  between  J.  P.  Hicks,  C.  E.  Hicks,  and 
the  defendant,  that  they  the  said  J.  P.  Hicks  and  C.  E.  Hicks  should 
have  and  take  to  and  for  their  own  use  and  benefit  the  assets  and  effects 
of  the  copartnership,  and  should  pay  the  said  debt  and  sum  of  51,891/. 
128.  to  H.  Hicks ;  and  that  the  defendant  should  pay  the  said  sum  of 
6817/.  9«.  Sd.  to  them.  And  afterwards,  to  wit,  on,  &c.,  and  before  the 
bankruptcy  of  them  or  either  of  them,  in  consideration  that  the  defend- 
ant at  the  special  instance  and  request  of  J.  P.  Hicks  and  C.  E.  Hicks, 
tad  then  undertaken  and  fixithfully  promised  to  pay  them  the  said  sum 
if  6817/.  9*.  8d.,  and  would  suffer  and  permit  them  to  have  and  take  to 
V  nd  for  their  own  use  and  benefit  the  assets  and  effects  of  the  copartner- 
nhip,  they  undertook  and  then  faithfully  promised  the  defendant  to  pay 
the  debt  and  sum  of  51,891/.  12s.  to  H.  Hicks,  and  save  harmless  and 
indemnify  the  defendant  against  the  payment  thereof.  That  although 
the  defendant  did  permit  and  suffer  J.  P.  Hicks  and  C.  E.  Hicks  to  have 
and  take,  and  though  they  did  have  and  take  to  and  for  their  own  use 
and  benefit^  the  assets  and  effects  of  the  copartnership ;  and  although 
they  were  afterwards  and  before  they  or  either  of  them  became  bank- 
rupts, to  wit,  on,  &c.,  requested  by  H.  Hicks  to  pay  him  the  said  debt 
and  sum  of  51,891/.  12«.,  yet  they  neglected  and  refused  so  to  do,  an<l 
then  paid  but  a  small  part,  to  wit,  4891/.  12«.,  and  the  residue,  to  wit, 
47,000/.,  still  remained  due  and  owing  to  H.  Hicks.  That  the  defend- 
ant had  always  from  the  time  of  the  termination  of  the  copartnership 
been,  and  through  the  neglect  and  refusal  of  J.  P.  Hicks  and  C.  E. 
Hicks,  remained  and  still  was  indebted  to  and  liable  to  pay  to  H.  Hicks 
the  said  debt  and  sum  of  47,000/.,  and  that  they  had  not  in  anywibC 
saved  harmless  and  indemnified  the  defendant  against  the  payment 
thereof.  That  in  and  by  the  said  agreement  the  defendant  gave  credit 
to  J.  P.  Hicks,  and  C.  E.  Hicks,  in  a  large  sum  of  money,  to  wit,  the 
sum  of  51,891/.  12^.,  and  that  the  defendant  had  not  when  the  said 
credit  was  so  given,  notice  of  any  acts  of  bankruptcy  committed  by  them, 
nor  of  any  act  of  bankruptcy  committed  by  either  of  them.  That  by 
means  of  the  premises  in  this  plea  mentioned|  the  defendant,  before  and 
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at  the  time  of  the  bankruptcy  of  J.  P.  Hicks  and  C.  E.  Hicks  and  each 
of  them,  and  from  thence  hitherto  until  and  at  the  time  of  the  commence- 
ment of  this  suit,  had  a  demand  upon  them  to  a  certain  large  amount 
and  sum,  to  wit,  the  sum  of  47,000Z. ;  which  last-mentioned  sum  was 
due  and  owing  from  them  to  the  defendant,  and  exceeded  the  damages 
sustained  by  the  plaintiffs  as  assignees,  by  reason  of  the  non-performance 
by  the  defendant  of  the  said  several  promises  in  the  first  six  counts  of 
tiie  declaration  mentioned ;  and  out  of  which  sum  of  money  so  due  and 
owing  to  the  defendant  he  was  ready  and  willing,  and  thereby  offered, 
to  set  off  and  allow  to  the  plaintiffs  the  full  amount  of  the  said  damages, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided : 
aud  that,  the  defendant  was  ready  to  verify. 

Demurrer, — for  that  the  defendant  had  not  in  or  by  his  said  plea 
stated,  nor  did  it  appear  therein, — although  the  same  professed  to  be 
and  was  pleaded  by  way  of  set-off  or  mutual  credit, — that  any  mutual 
debt  or  credit  within  the  true  intent  and  meaning  of  the  statutes  in  force 
concerning  bankrupts,  before  or  at  the  time  of  the  bankruptcy  of  J.  P. 
Hicks  and  G.  E.  Hicks,  subsisted  between  the  defendant  and  them :  nor 
did  it  appear  in  or  by  the  plea  that  the  bankrupts  before  or  at  the  time 
of  their  bankruptcy  were  indebted  to  the  defendant  in  any  sum  or  sums 
of  money;  nor  difl  it  appear  thereby  that  they  were  before  or  at  the  time 
of  their  bankruptcy  liable  to  pay  any  sum  or  sums  of  money  to  or  for 
the  use  of  the  defendant,  nor  that  any  credit  was  then  given  by  him  to 
them  which  could  ever  become  a  debt  against  them  or  their  estates;  but 
the  plea  only  stated  and  showed  that  through  the  neglect  and  refusal  of 
J.  P.  Hicks  and  C.  E.  Hicks,  the  defendant  remained  liable  to  pay  to 
one  H.  Hicks  a  sum  of  47,000^.,  which  had  accrued  to  H.  Hicks  from 
the  defendant  and  the  bankrupts  jointly  during  their  copartnership,  and 
which  were  the  moneys  the  defendant  offered  to  set  off  and  allow  to  the 
plaintiffs.  That  it  was  not  stated,  nor  did  it  appear  in  or  by  the  plea, 
that  the  defendant  performed  or  fulfilled  his  undertaking  or  promise 
made  to  J.  P.  Hicks  and  G.  £.  Hicks,  as  in  his  said  plea  mentioned,  to 
pay  the  sum  of  6817Z.  19s.  8d.  That  the  defendant  had  not  in  or  by 
his  plea  confessed  and  avoided,  or  traversed  and  denied,  the  several 
causes  of  action  in  the  first  six  counts  of  the  declaration  mentioned,  and 
to  which  the  same  was  pleaded ;  and  that  the  plea  was  in  other  respects 
uncertain,  informal,  and  insuflScient. 

Joinder. 

72.   V.  RichardSy  in  support  of  the  demurrer. 

The  liability  which,  according  to  his  plea,  the  defendant  continues  to 
be  under  to  the  creditor  of  a  firm  in  which  he  was  once  a  partner,  and 
from  which  liability  the  bankrupts,  his  partners,  undertook  to  exonerate 
him,  is  not  a  credit,  debt,  or  demand,  which  can  be  the  subject  of  a  set- 
off against  a  claim  of  the  bankrupts  within  the  meaning  of  sect.  50,  6 
Geo.  4,  c.  16,  which  provides  that  where  there  hath  been  mutual  credit 
given,  or  mutual  debts,  between  the  bankrupt  and  any  other  person,  one 
debt  or  demand  may  be  set  against  the  other,  notwithstanding  any  secret 
act  of  bankruptcy  before  committed.  As  the  defendant  does  not  appear 
to  have  paid  the  6817Z.  which  was  his  share  of  the  debts  of  the  firm,  it 
may  be  questioned,  whether  the  bankrupts'  undertaking  to  exonerate  him 
ever  came  into  operation :  and  although,  it  is  true,  a  mutual  credit  may 
in  some  cases  arise  without  the  knowledge  or  intention  of  the  parties,-^ 
£z  parte  HaU^  8  Yes.  304,  Eankey  v.  Smithy  8  T.  R.  507,  note,— the 
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liability  from  which  the  defendant  claims  to  be  exonerated  could  ne^er 
end  in  a  debt  from  the  bankrupts  to  him,  and  therefore  cannot  form  the 
subject  of  a  set-off;  Ease  v.  SimSy  1  B.  &  Adol.  621,  (20  E.  C.  L.  R.,) 
GHbson  V.  Bell,  1  New  Cases,  743,  (27  E.  C.  L.  R.)  It  is  the  defend- 
ant's own  liability,  and  if  he  had  been  called  on  to  discharge  the  claim, 
he  might  have  sued  the  bankrupts  in  an  action  for  unliquidated  damages, 
on  their  agreement  to  exonerate  him ;  but  his  being  called  on  at  all,  the 
amount  for  which  he  might  be  called  on,  and  the  amount  which  he  migh4 
be  entitled  to  recover  of  the  bankrupts,  being  altogether  contingent, 
could  not  form  the  subject  of  calculation  or  of  proof  under  the  bank- 
rupts' commission ;  Oreen  v.  Bicknell,  3  Nev.  &  Per.  634 ;  and  if  the 
defendant's  claim  on  the  bankrupts  be  not  sufficiently  certain  to  form 
the  subject  of  proof  under  their  commission,  neither  can  their  responsi- 
bility to  him  constitute  a  debt,  credit,  or  demand,  which  he  can  make 
the  subject  of  a  set-off.  On  the  same  principle,  it  has  been  held,  that  a 
liability  on  a  guarantee  cannot  form  the  subject  of  a  set-off,  as  it  gives 
only  a  contingent  claim  for  unliquidated  damages,  the  amount  of  which 
cannot  Jbe  reduced  to  calculation ;  Morley  v.  InglU,  4  New  Gases,  58, 
(33  E.  C.  L.  R.)  And  th^  defendant's  liability  was,  in  effect,  a  guarantee 
for  the  bankrupts. 

Bramwelly  in  support  of  the  plea. 

The  payment  of  the  6817Z.  9s.  8d.  by  the  defendant  was  not  a  con- 
dition precedent  to  the  bankrupts'  liability  on  their  agreement,  because 
no  time  was  fixed  for  the  payment ;  1  Wms.  Saund.  320  a,  note ;  and 
because  the  engagement  did  not  apply  to  the  whole  of  the  consideration 
on  both  sides ;  Boon  v.  Hyre,  1  H.  Bl.  273,  note,  Bichie  v.  Atkinsofij 
10  East,  295. 

And  the  bankrupts'  agreement  with  the  defendant  may  properly  be 
the  subject  of  a  set-off.  For  it  is  not  in  the  nature  of  a  guarantee,  where 
the  liability  is  contingent,  and  can  arise  only  in  the  second  instance  upon 
the  failure  of  a  principal  debtor ;  but  the  bankrupts  have  undertaken 
absolutely  to  pay  the  whole  sum  due  to  Henry  Hicks ;  and  the  defendant 
stands  rather  in  the  position  of  an  accommodation  acceptor  of  a  bill  of 
exchange.  If  the  defendant  had  paid  Henry  Hicks  the  61,891/.,  he 
might  have  sued  the  bankrupts  for  so  much  money  paid  to  their  use. 
Morley  v.  Ingli%  was  a  case  on  the  statute  of  set-off,  which  provides  only 
for  the  setting  off  of  one  debt  against  another ;  but  the  language  of  the 
bankrupt  act  comprehends  any  claim  or  demand  as  well  as  any  debt ; 
O-ibson  V.  Bell;  and  this  is  at  all  events  a  claim  or  demand  which  the 
defendant  has  against  the  bankrupts :  [Tindal,  C.  J. — You  say  at  the 
end  of  the  plea,  that  the  defendant  has  a  demand  on  the  bankrupts  for 
47,000Z.,  and  that  that  sum  is  due  and  owing  from  them  to  the  defend- 
ant. How  can  that  be  ?  Erskine,  J. — If  you  have  not  paid  it,  how 
can  it  be  due  from  the  bankrupts?]  The  certificate  of  the  bankrupts 
would  be  a  bar  to  any  claim  the  defendant  might  make  on  the  contract 
stated  in  the  plea ;  as  appears  by  Wood  v.  DodgBon,  2  M.  &  S.  195 ; 
where,  upon  a  dissolution  of  partnership  between  three  partners,  two  of 
the  three  assigned  to  the  third,  all  their  shares  in  the  partnership  debts 
and  effects,  and  the  third  covenanted  to  pay  all  debts  then  due  from  the 
partnership,  and  to  indemnify  the  two  from  the  payment  of  the  same, 
and  from  all  actions  and  costs  by  reason  of  the  non-payment  of  the 
isame,  and  afterwards  became  bankrupt;  a  commission  issued  against 
him,  under  which,  he  obtained  his  certificate ;  and  afterwards  the  holder 
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of  a  bill  accepted  by  tbo  tbree  partners,  and  due  before  the  dissolution 
of  the  partnership,  sued  the  two,  and  they  were  obliged  to  pay  the  bill ; 
it  was  held,  that  by  stat.  49  Geo.  3,  c.  121,  s.  8,  the  certificate  might 
be  pleaded  in  discharge  of  an  action  brought  by  the  two  against  the 
third  upon  his  covenant.  Moody  v.  King^  2  B.  &  G.  658,  (9  E.  0.  L. 
R.,)  and  Aflah  v.  Fourdrinier,  6  Bingh.  306,  (19  E.  C.  L.  E.,)  confirm 
that  principle.  But  a  claim  which  is  barred  by  the  certificate,  may  be 
proved  under  the  commission  ;  and  if  so,  become  the  subject  of  set-ofi". 
[TiNDAL,  C.  J. — Could  he  prove  without  paying?  Erskine,  J. — The 
judges  in  Wood  v.  Dodgson  relied  on  sect.  8  of  49  Geo.  3,  c.  121 ;  which 
allows  the  surety  to  prove  the  debt,  if  he  shall  have  paid  it.]  £x  parte 
Qrazebrookj  2  Deac.  &  Chit.  156,  shows  that  in  or.der  to  establish  a  set- 
off, it  is  not  absolutely  necessary  the  debt  should  be  paid.  If  the  defend- 
ant should  pay  Henry  Hicks  now,  he  might  plead  it  puis  darrein  con- 
tinuance; for  a  solvent  partner,  who  pays  the  debts  of  a  firm  even  after 
bankruptcy,  may  prove  them ;  Ex  parte  Taylor^  2  Eose,  175,  Ex  parte 
Ogilvyj  Id.  177,  Ex  parte  LobboUj  17  Ves.  334 ;  and  the  certificate 
-would  be  a  bar.  Or  if,  as  it  has  been  suggested  on  the  part  of  the  plain- 
tiffs, the  defendant's  liability  constitutes  a  guarantee,  it  would  still  be  a 
provable  demand  as  a  contingent  debt,  under  sect.  56 ;  Ex  parte  MyerSj 
Mont.  &  Bliffh,  229 ;  [Erskine,  J. — That  was  explained  in  Ex  parte 
Marshall^  1  Mont.  &  Ayr.  146 :]  Ex  parte  Simpson^  Id.  541 ;  Ex  parte 
Lewis,  Mont,  k  M'Arth.  426 ;  Gaskill  v.  Lindsay,  Holt.  N.  P.  C.  211,  (3 
E.  G.  L.  E.)  It  was  not  a  guarantee,  however,  but  an  absolute  obliga- 
tion, as  clear  as  that  in  respect  of  a  dishonoured  bill ;  as  to  which, 
Arhouin  v.  Tritton,  Holt,  N.  P.  C.  408,  (3  E.  C.  L.  E.,)  is  a  clear  autho- 
rity. There,  it  appeared  that  one  Goren,  before  his  bankruptcy,  dis- 
counted certain  bills  of  exchange  with  Tritton  and  Co.,  his  bankers,  who 
gave  him  immediate  credit  for  the  value  of  the  bills  in  his  account,  minus 
the  discount :  a  balance  was  likewise  struck  before  the  bankruptcy,  and, 
whilst  the  bills  were  yet  running,  in  favour  of  Goren,  when  the  bankers 
admitted  that  they  had  in  their  hands  934Z.  88.  8(2.  due  to  Goren,  giving 
him  credit  for  the  bills  then  running :  Goren  became  a  bankrupt,  and 
the  bills  were  dishonoured:  in  an  action  against  the  bankers  for  the 
balance  admitted  to  be  due  to  the  bankrupt  before  his  bankruptcy,  it 
was  held,  that  they  had  a  right  to  set  off  against  such  claim  the  amount 
of  the  dishonoured  bills  under  the  5  Geo.  2,  c.  30,  s.  28. 

R.  V.  Richards  in  reply. — Arbouin  v.  Tritton  was  a  case  of  mutual 
credit,  for  the  bankers  had  advanced  their  money  against  the  bills.  As 
to  contingent  debts,  those  which  have  been  admitted  in  proof  have  been 
debts  which  could  be  the  subject  of  calculation :  but  there  can  be  no 
calculation  here,  for  if  the  bankrupts'  estate  should  pay  20«.  in  the 
pound,  the  defendant  may  never  be  called  on  to  pay  any  part  of  the 
amount  he  now  seeks  to  set  off. 

TiNDAL,  C.  J. — The  question  in  this  case  arises  on  the  fiftieth  section 
of  6  G.  4,  c.  16,  and  amounts  to  this, — whether  the  plea  discloses  any 
debt,  mutual  credit,  or  demand,  which  can  be  the  subject  of  set-off  under 
that  section :  and  I  am  of  opinion  that  is  not  made  out  by  allegation  on 
this  plea  that  the  state  of  accounts  between  the  defendant  and  the  bank- 
rupts constituted  a  debt,  mutual  credit,  or  demand. 

The  plea  states  that  the  defendant  and  the  bankrupts  dissolved  part- 
nership in  1828,  at  which  time  the  firm  owed  one  Henry  Hicks  51,891/. 
12«.9  and  if  the  accounts  of  the  firm  had  all  been  wound  up,  the  defend 
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ant  would  have  been  liable  to  pay  the  firm  6817Z.  9s.  8d. ;  that  there- 
upon it  was  agreed  that  the  bankrupts  should  take  for  their  own  use  tbe 
assets  and  effects  of  the  firm,  and  should  pay  H.  Hicks  the  51,891Z.  12«., 
and  that  the  defendant  shoi^d  pay  them  the  6817?.  9«.  8c?.  :  that  the 
defendant  permitted  them  to  take  the  assets  and  effects,  and  promised 
to  pay  them  6817Z.  9^.  8(i.,  and  that  they  in  consideration  thereof, 
undertook  to  pay  the  51,891Z.  12«.,  and  to  indemnify  him  from  the  same. 
That  they  took  the  assets  and  effects,  but  paid  H.  Hicks  only  4891/. 
128. :  and  that  47,000Z.  still  remained  due  to  H.  Hicks,  which  the  defend- 
ant continued  liable  to  pay : 

And  then  he  sets  forth  how  he  considers  this  a  mutual  credit  debt  or 
demand : 

First,  he  says  that  by  the  agreement  he  gave  credit  to  the  bankrupts 
to  the  amount  of  61,891Z.  12«. 

— I  cannot  see  how  that  follows  from  the  terms  of  the  agreement ; — 

Then  he  goes  on,  that  by  means  of  the  premises  he  had  a  demand  on 
the  bankrupts  to  the  amount  of  47,000i. ; 

— I  do  not  see  how  this  is  made  out  as  a  deduction  from  the  previous 
statement:  he  had  no  demand  against  them  unless  he  had  paid  the 
debt  ;— 

Then  he  proceeds, — that  out  of  the  sum  so  due  and  owing  from  tbe 
bankrupts  to  him  he  is  willing  to  set  off  the  sum  claimed  by  the  plain- 
tiffs: 

— But  till  he  had  paid  Henry  Hicks,  there  could  be  no  sum  due  and 
owing  to  him  from  the  bankrupts  in  respect  of  the  51,891/.  12s. 

It  must  be  allowed  there  is  an  apparent,  perhaps  a  real  hardship  on 
the  defendant ;  because  if  he  advances  the  6817Z.  9«.  it  is  hard  that  that 
should  go  to  the  credit  of  the  two  bankrupts,  leaving  him  answerable 
for  the  debts  of  all  three :  but  he  is  in  no  worse  condition  than  if  he 
had  paidThe  6817Z.  9«.  when  he  retired  from  the  firm.  The  question, 
however,  still  is,  whether  he  is  entitled  to  avail  himself  of  this  liability 
in  the  way  of  set-off.  It  is  a  liability  in  the  nature  of  a  guarantee ;  for 
the  defendant  will  only  be  called  on  in  case  the  bankrupts*  estate  fails 
to  suffice ;  and  I  never  heard  that  a  guarantee  could  be  treated  as  a 
complete  debt  till  the  surety  has  been  called  on  and  has  paid  the  debt : 
till  he  has  done  that,  it  must  always  be  uncertain  whether  the  debt  will 
not  be  paid  by  the  original  debtor.  In  the  present  case,  who  is  to  say 
that  the  bankrupts*  estate  may  not  produce  20«.  in  the  pound  ?  if  so, 
Henry  Hicks  will  never  have  any  demand  against  the  defendant.  Again, 
suppose  the  bankrupts  pay  a  part  only,  and  the  defendant  is  called  upon 
to  make  up  the  difference.  Who  is  to  say  that  the  bankrupts  may  not 
then  be  in  a  situation  to  indemnify  him  ? 

I  think,  theretore,  that  he  has  shown  neither  a  debt,  credit,  nor  de- 
mand within  the  meaning  of  the  statute. 

Two  cases  have  been  relied  on  for  the  defendant ;  Arbouin  v.  Tritton^ 
and  Wood  v.  Dodgson  : 

In  Arbouin  v.  Tritton^  in  an  action  against  bankers  for  a  balance 
admitted  by  them  to  be  due  to  the  bankrupt  before  his  bankruptcy,  it 
was  held,  that  they  had  a  right  to  set  off  against  such  claim  the  amount 
of  dishonoured  bills,  it  being  a  case  of  mutual  credit,  under  the  5th  G. 
2,  c.  30,  s.  28.  That  is  no  more  than  if  counters  had  been  put  into 
their  hands,  for  which  they  had  given  credit,  and  which  turned  out 
afterwards  to  be  worthless. 
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In  Wood  V.  Dodgson,  the  solvent  partner  had  paid  the  deht,  and  might 
hare  proved  it  under  the  commission  of  the  bankrupt.  Those  cases  do 
not  affect  the  present,  and  therefore  our  judgment  must  be  for  the 
plaintiffs. 

Vaughan,  J. — I  think  it  impossible  to  say  that  the  defendant  has 
brought  himself  within  the  statute.  He  claims  a  credit  for  47,000Z., 
irhich  he  has  not  been  called  on,  and  never  may  be  called  on  to  pay. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  is  clear  that  a  contract 
to  indemnify  against  contingent  damages  does  not  constitute  a  mutual 
credit  within  the  meaning  of  the  statute,  and  here  it  is  uncertain  whe- 
ther the  defendant  will  ever  be  called  on  to  pay  the  sum  in  respect  of 
which  he  seeks  credit,  or  any  part  of  it.  In  Wood  v.  Dodgson  the 
solvent  partner  had  paid  the  debt  of  the  firm,  against  which  he  was 
to  have  been  indemnified  by  the  bankrupt  partners ;  he  was  therefore 
entitled  to  prove,  as  a  surety,  the,  debt  be  had  so  discharged :  but  the 
defendant  here,  who  has  paid  nothing,  could  not  claim  to  be  admitted 
to  proof  as  a  surety,  ^jad  this  is  not  a  case  within  s.  56  (6  G.  4,  c. 
16,)  which  provides,  "  that  if  any  bankrupt  shall,  before  the  issuing  of 
the  commission,  have  contracted  any  debt  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of  such  commission, 
the  person  with  whom  such  debt  has  been  contracted  may,  if  he  think 
fit,  apply  to  the  commissioners  to  set  a  value  upon  such  debt,  and  to 
admit  such  person  to  prove  the  amount  so  ascertained.'* 

It  would  be  impossible  to  set  any  value  on  this  liability. 

I  think,  therefore,  the  defendant  is  in  no  way  entitled  to  the  set-off 
claimed  in  his  plea. 

Erskine,  J. — This  may  be  a  hard  case  upon  the  defendant ;  but  it  is 
the  consequence  of  his  own  oversight  in  not  making  Henry  Hicks  a 

rkrty  to  the  agreement  for  the  discharge  of  the  debts  of  the  firm :  and 
think  he  has  no  debt,  demand,  or  claim,  which  he  can  set  off  in  this 
action.  At  the  time  of  the  arrangement  with  his  partners,  he  had  no 
claim  against  them ;  but  in  consideration  of  his  agreeing  to  pay  them 
6817/.  9«.  8(2.,  and  to  give  up  his  share  in  the  effects  and  assets  of  the 
firm,  they  agreed  to  pay  the  61,891/.  12«.  due  from  the  firm  to  Henry 
Hicks.  That  gives  the  defendant  no  claim  against  the  bankrupts ;  it 
amounts  only  to  an  agreement  that  they  should  indemnify  him  against 
the  debt  which  all  three  owed  to  Henry  Hicks.  If,  in  consequence  of 
the  bankruptcy,  he  had  paid  the  whole  to  Henry  Hicks,  he  might  have 
proved  under  the  commission ;  and  any  debt  or  demand  provable  under 
the  commission  may  be  set  off  where  there  has  been  mutual  credit.  But 
here,  as  there  has  been  no  payment,  there  is  no  debt  or  demand,  and  the 
defendant  has  given  no  credit  to  the  bankrupts.  Nor  is  this  one  of  the 
contingent  debts  provided  for  by  s.  56,  on  which  the  commissioners  are 
to  put  a  value  in  order  to  proof.  It  is  no  debt  at  all ;  and  as  the  de- 
fendant may  never  be  called  on  to  pay  it,  it  would  be  impossible  to  put 
a  value  on  it.  JSx  parte  Myers  was  a  case  under  peculiar  circumstances, 
and  the.  guarantor  had  become  liable  before  the  bankruptcy,  as  was  ex- 
plained in  JEx  parte  Marshall.  This  is  not  a  debt  payable  on  a  contin- 
gency, but  a  mere  liability  which  may  or  may  not  become  a  debt  here- 
after. Judgment  for  plaintiffs. 
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In  re  DODINGTON  and  BAILWARD.— p.  591. 

Two  arbitrators  were  to  make  an  awnrd  by  the  20th  of  AuguBt,  or  such  other  day  as  Xhr-y 
should  appoint ;  in  case  Uiey  disagreed,  an  umpire  was  to  decide  by  the  20th  of  Sepitcniher, 
or  such  oUier  da^  as  he  should  appoint :  the  arbitrators  enlarged  their  time  to  tiie  let  of 
November  ;  and,  m  October,  gave  the  umpire  notice  of  their  being  unable  to  agree :  in  St-p. 
tember  the  umpire  enlarged  his  time  till  December,  in  which  month  he  made  his  awnrd  : 
Held,  that  be  bad  jurisdiction  in  September  so  to  enlarge  the  time. 

The  submission  between  these  parties  was  to  abide  the  award  of  Davis 
and  Perry,  so  as  they  should  make  their  award  on  or  before  the  20th  of 
August  1838,  or  such  other  day  as  they  should  appoint;  and  in  case 
they  did  not  agree,  the  parties  were  to  abide  by  the  award  of  Knight, 
an  umpire,  so  as  his  umpirage  should  be  made  on  or  before  the  20th  of 
September,  or  such  other  day  as  he  should  appoint. 

Enlargements  of  the  time  were  made  by  Davis  and  Perry, 

On  the  14th  of  August  to  the  2d  of  October ; 

On  the  28th  of  September  to  1st  of  Novembet;  which  enlargements 
were  recited  on  the  award : 

And  by  Knight, 

On  the  17th  of  September  to  the  1st  of  December; 

On  the  26th  of  November  to  20th  of  December. 

The  time  when  the  enlargement  of  the  17th  of  September  was  made 
did  not  appear  on  the  award;  that  of  the  26th  of  November  was  stated 
according  to  the  fact. 

Davis  and  Perry  being  unable  to  agree,  gave  notice  thereof  to  Knight 
on  the  28th  of  October. 

Knight  made  his  award  on  the  19th  of  December,  directing  Bailward 
to  remove  certain  hatches. 

Bailward  refused  to  perform  the  award,  and  alleged,  among  other 
objections,  that  the  umpire  had  not  enlarged  the  time. 

On  the  18th  of  April  I83f*,  he  was  intbrmed,  by  letter,  that  tne  umpire 
had  enlarged  the  time  on  the  17th  of  September. 

A  rule  nisi  having  been  obtained  for  an  attachment  for  non-perfomi- 
ance  of  the  award,  on  atfidavits  stating  the  foregoing  facts, 

Sir  F.  Pollock  and  Kinglake^  who  showed  cause,  objected  that  it  did 
not  appear  that  Bailward  had  received  due  notice  of  the  enlargement  of 
the  time  by  the  umpire;  Davis  v.  Vass^  16  East,  97  ;  Holilenburgh  v. 
Lageman,  6  Taunt.  251,  (1  Eng.  Com.  Law  Rep.  376;) 

That  it  did  not  appear  the  arbitrators  had  disagreed  before  the  26th 
of  October,  or  that  the  parlies  had  notice  of  their  disagreement ;  in 
which  case 

Tlie  umpire  had  no  authority,  on  the  17th  of  September,  to  enlarge 
the  time.  Per  Lord  Ellbn  borough,  in  Sprigens  v.  Nash^  6  M.  &  ^^. 
193. 

IVilde,  Serjt.,  Bere,  and  Buit,  in  support  of  the  rule,  contended  thai 
the  notice  by  letter,  on  the  18ih  of  April,  was  sufficient  to  warrant  an 
attachment  for  non-performance  of  the  award.  The  notice  was  not 
required  to  be  in  any  particular  form ;  and  knowledge  obtained  by  a 
letter  was  equivalent  to  notice ;  In  re  Bower,  1  B.  &  C.  264,  (8  Eng. 
Com.  Law  Rep.  73.) 

It  was  not  necessary  it  should  appear,  on  the  award,  that  the  arbitra- 
tors had  disagreed;  George  v.  Lousley,  8  East,  13;  Treto  v.  BurtoHf  1 
Or.  &  Mee.  533.    But  the  circumstance  of  their  not  having  made  an 
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award  by  the  17th  of  September  was  a  sufficient  proof  that  they  had 
disagreed. 

Tin  DAL,  C.  J. — I  think  the  objections  to  this  rule  have  been  answered. 
Undoubtedly,  according  to  Davis  v:  Fass  and  Wohlenburgh  v.  Lageman, 
when  it  appears  on  the  face  of  an  award  that  the  time  has  been  enlarged, 
upon  moving  for  an  attachment,  that  fact  should  be  verified  by  affidavit, 
and  it  should  also  be  sworn  that  the  party  had  notice  of  the  enlargement. 
But  it  is  not  necessary  that  the  notice  should  be  in  anv  particular  form, 
and  it  was  sufficiently  conveyed  here  by  letter  on  the  18th  of  April. 
The  case  falls  within  the  principle  of  In  re  Bower,  where  it  is  laid  down 
that  personal  knowledge  of  an  award  and  rule  of  court,  makes  the  party 
liable  to  an  attachment  for  not  performing  the  award,  although  he  has 
not  been  personally  served. 

The  second  objection  is,  that  in  order  to  give  authority  to  the  umpire, 
the  disagreement  of  the  arbitrators  should  be  clear  to  the  court,  and  made 
known  to  the  party.  But  in  such  a  case  non-agreement  is  disagreement, 
and  it  abundantly  appears  here  that  the  arbitrators  did  not  agree.  Their 
omitting  to  make  an  award  Would  be  a  sufficient  notice  of  that. 

Vauohan,  J. — It  appears  by  affidavit,  though  not  on  the  award,  that 
the  umpire  enlarged  tne  time  on  the  17th  of  September;  and  whether 
the  arbitrators  had  then  disagreed  or  not,  the  umpire  must  have  that 
power  to  keep  the  proceedings  alive.  But  non-agreement,  or  omission 
to  make  an  award,  is  disagreement.  Then,  the  knowledge  of  the  enlar- 
gement conveyed  to  the  party  by  the  letter  of  the  18th  of  April,  was 
sufficient  notice. 

CoLTMAN,  J.,  expressed  a  similar  opinion. 

Erskiive,  J. — I  think  the  authority  of  the  umpire,  and  the  evidence  of 
his  having  enlarged  the  time,  sufficiently  clear :  and  whether  the  arbi- 
trators acted  up  to  October  or  not,  it  appears  to  me  that  authority  to 
enlarsre  the  time  must  necessarily  vest  in  tne  umpire  when  the  arbitration 
bond  is  executed,  in  order  to  keep  his  jurisdiction  alive.  With  regard 
to  the  notices,  I  think  the  party  had  notice  of  the  disagreement  of  the 
arbitrators  in  finding  the  award  made  by  the  umpire ;  and  as  to  the  notice 
of  enlargement,  In  re  Botoer  shows  that  the  information  conveyed  by 
the  letter  of  18th  of  April,  was  sufficient.  The  rule,  therefore,  must  be 
made 

Absolute. 


DEACON  and  Others,  Executors  of  F.  DEACON,  deceased,  v. 
STODHART  and  Others.— p.  594. 

To  an  action  on  a  bill  of  exchaojife,  plea  that  defendants'  bankers  paid  the  bill,  and  afterwards 
lost  it,  and  that  it  came  toplaintins'  bands  without  considcrution,  Held,  ill,  for  duplicity  and 
vooertainty. 

The  declaration  stated  that  one  Andrews,  in  the  lifetime  of  F.  Dea- 
con, since  deceased,  on  the  30th  of  November  1836,  made  his  bill  of 
exchange  in  writing,  and  directed  the  same  to  the  defendants,  and 
tliereby  required  them  to  pay  them,  or  order,  150/.  for  value  received, 
tliree  months  after  date :  that  the  defendants  then  accepted  the  said  bill. 
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and  Andrews  indorsed  the  same  to  F.  Deacon ;  of  which  the  defendants 
had  notice,  and  promised  Deacon,  in  his  lifetime  to  pay  him  the  amount 
of  the  bill,  according  to  the  tenor  and  effect  thereof,  and  of  their  said 
acceptance. 

Breach,  non-payment  to  Deacon  in  his  lifetime,  or  to  the  plaintiffs, 
executors,  since  the  death  of  Deacon. 

Plea,  that  the  defendants  accepted  the  bill  in  the  declaration  mentioned, 
payable  at  their  bankers,  Messrs.  Weston  and  Co.;  that  after  the  making 
of  the  promise  in  the  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  3d  of  March  1838,  when  the  bill  became 
and  was  due  and  payable,  the  bill  was  duly  presented  for  payment  at 
Messrs.  Weston  and  Co.,  who,  when  the  bill  was  so  presentee!  for  pay- 
ment, duly  paid  the  amount  of  the  bill,  to  wit,  150/.,  according  to  the 
tenor  and  effect  thereof,  and  according  to  the  defendants'  promise  in 
that  behalf;  and  the  bill  was  then  delivered  to  Weston  and  Co.,  the  defen- 
dants' bankers,  on  payment  thereof  by  them.  That  Messrs.  Weston  and 
Co.,  at  the  time  of  the  acceptance  of  the  bill  bv  the  defendants,  thenco, 
until,  and  at  the  time  of  the  payment  of  the  bill,  and  hitherto,  were  and 
still  are  the  bankers  of  the  defendants,  and  kept  a  banking  account  witli 
the  defendants ;  and  at  the  time  of  the  payment  of  the  bill,  and  after- 
wards, to  wit,  on,  &c.,  debited  the  defendants  in  account  with  them  the 
amount  of  the  bill.  That  afterwards,  to  wit,  on  the  2d  of  April  1838, 
Weston  and  Co.  casually  lost  the  said  bill  out  of  their  possession,  and  the 
same  came  to  the  possession  of  the  plaintiffs,  without  any  value  or  con- 
sideration ;  and  the  plaintiffs  now  held  the  same  without  any  value  or 
consideration  whatever.  That  Weston  and  Co.  never  had'  authority 
from  the  defendants  to  negociate,  indorse,  or  part  with  the  bill  out  of 
their  possession,  and  the  same  was  in  the  hands  of  the  plaintiffs,  without 
authority  from  the  defendants,  or  by  any  default,  negligence,  or  imj »roper 
conduct  of  the  defendants  in  the  care  and  custody  of  the  bill  after  it  was 
paid :  and  that,  the  defendants  were  ready  to  verify. 

Demurrer, — for  that  the  defendants  had,  in  and  by  their  plea,  vexati- 
ously  and  improperly  attempted  to  set  up  several  and  distinct  answers  to 
the  action ;  to  wdt,  that  the  bill  was  duly  paid  on  the  defendants'  part 
when  it  became  due ;  and  also  that  the  bill  was  lost  after  it  became  due, 
and  that  the  plaintiffs  were  subsequent  holders  without  value  or  consi- 
deration ;  that  it  did  not  clearly  and  sufficiently  appear  in  and  by  the 
plea,  for  and  on  whose  account  the  payment  was  made :  if  it  was  to  be 
taken  as  a  payment  by  or  on  account  of  the  defendants,  then  the  same 
should  have  been  directly  so  pleaded  ;  whereas  it  only  appeared  by  way 
of  inference  and  conclusion  from  the  facts  alleged ;  and  if,  on  the  otljer 
hand,  the  payment  was  not  to  be  taken  as  a  payment  by  or  on  account 
of  the  defendants,  then  the  same  was  a  fact  wholly  irrelevant  and  imma- 
terial, any  averment  of  which  was  unnecessary  and  improper,  and  tended 
to  embarrass  and  perplex  the  defendants. 

Joinder. 

Petersdorffy  in  support  of  the  demurrer. — The  plea  is  ill  for  duplicity, 
[f  the  bill  was  paid  by  the  acceptor,  that  is  one  answer  to  the  action ;  no 
right  would  pass  by  any  subsequent  indorsement:  Hubbard  v.  Jackson^ 
4  Bingh.  390,  (15  Eng.  Com.  Law  Rep.  12;)  Beck  v.  Bobley,  1  H.  Bl. 
89,  note.  The  loss  of  the  bill  and  its  coming  to  the  plaintiffs'  hand^ 
without  value,  is  another  answer.    The  plaintiffs  could  not  reply  double. 
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but  must  elect  between  the  two  answers ;  and  if  they  deny  that  the  bill 
was  paid,  they  admit  the  subsequent  statenient;  if  they  deny  the  loss 
they  admit  the  payment;  for  as  the  plea  is  not  pleaded  in  excuse,  the^ 
could  not  reply  de  iifjuria:  Crisp  v.  Griffiths,  2  Cr.  M.  6t  R.  159. 

Then,  the  allegation  of  payment  is  uncertain :  consistently  with  th« 
averment  in  the  plea,  the  payment  may  have  been  made  by  Deacon  for 
his  own  honour.  That  the  payment  was  made  according  to  the  usage 
and  custom  of  merchants,  is  an  averment  that  applies  only  to  the  lime 
at  which,  not  to  the  party  for  whom,  the  payment  was  made. 

Hoggins,  in  support  of  the  plea. — The  several  statements  in  the  plea 
constitute  but  one  defence,  and  the  plaintiffs  might  have  traversed  the 
whole.  They  amount  in  fact  to  this,  that  the  plaintiffs  are  not  the  bona 
fide  holders  of  the  bill:  Isaac  v.  Fan-ar,  1  Mees.  &  Welsh.  65.  And 
the  averment  of  payment  is  sufficiently  certain.  The  Westons,  as 
bankers  of  the  defendants,  being  their  agents,  must  have  paid  on  their 
account ;  it  does  not  appear  that  they  were  the  bankers  of  Deacon ,  and 
he  could  not  have  paid  for  his  own  honour,  for  he  was  himself  the  holder 
of  the  bill,  and  while  he  kept  it  in  his  hands,  no  claim  could  have  been 
made  against  him.  The  bill  could  not  legally  be  re-issued  'after  it  was 
paid :  Bartrum  v.  Caddy,  1  Perr.  &  Dav.  207  :  and  if  it  came  to  the 
plaintifis'  hands  when  it  was  overdue,  the  onus  is  thrown  on  them,  to 
show  they  came  fairly  by  it ;  Stein  v.  Yglesias,  1  Cr.  M.  &  R.  665. 

TiNDAL,  C.  J. — This  plea  is  bad  on  two  grounds  :  either  the  allegation 
as  to  payment  is  to  be  taken  as  an  allegation  of  payment  on  the  part  of 
the  acceptor,  or  as  an  incomplete  and  uncertain  allegation.  Take  it  as 
the  first ;  that  is  a  plea  of  payment ;  the  bill  is  at  an  end,  and  the  holddr 
has  no  right  of  action.  That  is  one  clear  ground  of  defence.  But  the 
plea  ^oes  on,  that  the  bill  came  to  the  plaintiffs  without  value  or  consi-- 
deration.     That  is  another  ground  of  defence ;  and  the  plea  is  double. 

The  allegation,  however,  is  ambiguous,  for  it  leaves  to  conjecture  on 
whose  account  the  bankers  paid  the  bill ;  on  that  ground  also  the  plea  is 
ill,  and  our  judgment  must  be  for  the  plaintiffs. 

Vauohaw,  J.  concurred. 

CoLTM Aif ,  J. — I  think  the  plea  is  ill  on  the  ground  stated  in  the  demur- 
rer, that  it  does  not  appear  on  whose  accpunt  the  payment  was  made. 

It  is  impossible  to  say  whether  the  payment  was  made  by  the  bankers 
on  the  part  of  the  defendants,  or  for  the  honour  of  some  other  party ;  for 
a  payment  for  honour  is  equally  a  payment  according  to  the  usage  and 
custom  of  merchants,  as  a  payment  by  the  acceptor.  The  plea  should 
have  averred  that  the  payment  was  made  on  account  of  the  defendants, 
and  not  have  left  it  to  be  inferred  from  the  circumstance  of  the  party 
paying  it  being  the  defendants'  banker ;  in  that  view,  the  plea  is  ill  as 
argumentative ;  and  if  the  remainder  of  the  plea  furnishes  an  answer  to 
the  action,  the  whole  is  bad  for  duplicity. 

Ekskine,  J.  -I  think  the  plea  is  bad  on  both  grounds.  The  promise 
declared  on,  is,  that  the  detendants  would  pay :  the  allegation  in  the 
plea,  is,  not  that  the  defendants  paid  at  Westons,  but  that  the  Westons 
paid,  without  saying  for  whom ;  and  there  are  no  means  afforded  of 
ascertaining,  except  from  the  circumstance  that  the  Westons  debited  the 
defendants  with  the  amount.  That  merely  raises  an  inference  and  leaves 
the  plea  argumentative. 
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Then  the  latter  part  of  the  plea  sets  up  another  distinct  defence,  and 
renders  the  plea  double. 

Judgment  for  the  plaintiff. 


ABBOTT  V.  BRUERE.— p.  598. 

A  discharged  insolvent  is  liable  to  repay  his  surety  who  pays  for  him,  after  his  discharge,  id 

annuity  due  before. 

CovEWAifT.  The  declaration  stated,  that  by  an  indenture  of  the  llih 
of  August,  1831,  made  between  the  defendant  of  the  one  part,  and  the 
plaintiff  of  the  other  part, — in  which  a  grant,  of  the  same  date,  of  an 
annuity  from  the  defendant  to  one  George  Powell  of  52/.  per  annum  was 
recited,  and  also  that  the  plaintiff  had  covenanted  in  such  grant  to  guar- 
antee to  Powell  the  due  payment  of  the  annuity,  and  to  indemnify  Powell 
against  loss,  costs,  charges,  or  expenses  which  he  might  be  put  to  by 
reason  of  the  defendant  not  performing  the  conditions  of  a  certain  policy 
of  assurance  on  the  life  of  the  defendant, — the  defendant  covenanted  with 
the  plaintiff  that  he,  the  defendant,  would  pay  the  annuity  of  62/.  at  the 
times  it  became  payable,  and  would  save  harmless  and  keep  indemnified 
the  plaintiff  against  all  loss  by  reason  of  his  becoming  guarantee  :  bi:qach, 
that  the  defendant  did  not  pay  the  annuity;  but  that  on  the  11  th  of  Au- 
gust, 1835,  2(>/.  for  half  a  year's  annuity  became  in  arrear,  which  the 
plaintiff  was  afterwards  compelled  to  pay ;  and  which  the  defendant  had 
not  repaid ;  or  kept  the  plaintiff  indemnified  from  the  same. 

The  defendant  pleaded— first,  payment  of  the  sum  of  2(5/.  fo  plaintiff: 
•  secondly,  that  by  an  order  of  the  8ih  of  March,  1836,  made  by  the  court 
for  the  relief  of  insolvent  debtors  in  England,  the  defendant  then  being  an 
insolvent  debtor  in  custody,  was  duly  discharged  of  and  from  the  said 
covenant  and  cause  of  action  in  the  declaration  mentioned  :  and,  thirdly? 
a  set-off. 

The  plaintiff  replied  to  the  first  plea,  that  the  defendant  did  not  pay  in 
majiner  and  form,  &c. ;  to  the  second,  that  the  defendant  was  not  dis 
charged  from  the  covenant  ajid  cause  of  action,  in  manner  and  form. 
&c. ;  and  to  the  third,  nil  debet. 

At  the  trial,,  a  verdict  was  entered  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  upon  a  case  which  stated  in  substance  that. 

The  defendant  had  an  annuity  of  600/.  a  year  vested  in  trustees  fur 
nis  use:  this  annuity,  by  deed  of  II th  of  August,  1831,  he  assigned  i<> 
Powell  (to  whom  in  consideration  of  499/.  he  had  sold  an  annuity  of  52/. 
a  year),  in  trust  for  Powell  to  pay  him  the  600/.  a  year  till  he  made 
default  in  payment  of  the  annuity  of  52/.  a  year  to  Powell,  and  then  in 
trust  for  Powell  to  pay  himself  the  annuity  of  52/.,  and  all  costs  and 
charges,  and  to  pay  tlie  plaintiff  such  sums  as  he  should  have  paid 
Powell,  and  the  residue  of  the  600/.  to  the  defendant. 

By  the  same  deed,  the  plaintiff  also,  as  surety,  covenanted  to  pay 
Powell. 

The  plaintiff  regularly  paid  the  annuity  to  Powell  up  to  the  11th  of 
August,  1836:  he  had  received  various  sums,  on  account,  from  the 
defendant's  trustees :  but  there  was  then  due  and  unpaid  from  the  defen- 
dant to  the  plaintiff  the  sum  of  156/.  in  respect  of  the  said  payments; 
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and  the  said  sum  of  156/.,  together  with  other  sums  was  included  in  the 
defendant's  schedule,  when,  in  the  month  of  March,  1836,  the  defendant 
being  a  prisoner,  pe|itioned  a  Court  of  Insolvent  Debtors  for  relief,  and 
having  given  the  plaintiff  due  notice  according  to  the  Insolvent  Debtors* 
Act  then  in  force,  was  discharged  under  the  act  by  an  order  of  the  court, 
dated  the  8th  of  March,  1836. 

After  the  discharge  of  the  defendant  under  the  Insolvent  Debtors'  Act, 
viz-  on  the  12th  of  April,  1886,  the  plaintiff  paid  to  Powell  the  sum  of 
26/.,  being  the  half  yearly  payment  ot  the  annuity  which  had  become  due 
on  the  1 1th  of  August,  1835 ;  and  to  recover  this  sum  of  26/.  the  present 
action  was  brought. 

On  the  5th  of  January,  1837,  the  plaintiff  sent  a  statement  of  his 
account  to  the  defendant's  trustees,  and  obtained  from  them  64/.  12^.  Id,, 
with  the  consent  of  the  defendant. 

It  did  not  appear  that  any  specific  appropriation  of  this  money  was 
made  either  by  the  plaintiff,  the  defendant,  or  his  trustees. 

The  defendant,  by  his  particulars  of  set-off,  sought  to  set  off  the  sum 
of  64/.  12s.  Id.,  paid  by  the  trustees  as  before  mentioned. 

The  question  for  the  opinion  of  the  court  was,  whether  or  not  the  dis- 
charge under  the  insolvent  act,  or  the  payment  of  the  sum  of  04/.  12s. 
Id.,  afforded  an  answer  to  this  action;  and  if  so,  the  verdict  was  to  be 
entered  accordingly. 

IV.  H.  Watson,  for  the  plaintiff,  in  respect  of  the  effect  of  the  discharge, 
relied  on  Poicell  v.  Easm,  8  Bingh.  23,  (21  Eng.  Com.  Law  Rep.  207,) 
and  Hocken  v.  Browne,  4  New  Cases,  400,  (33  Eng.  Com.  Law  Rep. 
391,)  where  it  was  held  that  an  insolvent  was  not,  by  his  discharge  under 
the  Insolvent  Debtors'  Act,  released  from  an  action  at  the  suit  of  his 
surety,  for  money  paid  after  the  discharge  in  respect  of  an  annuity 
granted  by  the  insolvent  before  : 

And  in  respect  of  the  set-off, — on  Mills  w.  Foides,  ante,  175,  and  the 
authorities  there  cited,  as  establishing  that  the  defendant,  not  having 
appropriated  the  64/.  12s.  Id.  to  the  payment  of  the  26/.  due  since  his 
discharge  from  prison,  the  law  would  appropriate  it  towards  the  liquida- 
tion of  the  older  debt  of  156/. 

R.  V.  Richards^  for  the  defendant. — In  Hocken  v.  Broicne,  the  sum 
which  was  claifned  from  the  plaintiff,  as  surety  for  the  insolvent,  became 
due  after  the  insolvent's  discharge.  Here  the  sum  which  the  plaintiff,  as 
surety,  seeks  to  recover  from  the  defendant,  became  due  before  his  dis- 
charge, though  the  plaintiff  did  not  pay  it  till  after  the  discharge ;  and  if 
he  had  fjeen  vigilant  for  his  own  interest,  he  ought  to  have  taken  care 
that  tlie  defendant  paid  it  when  it  became  due.  It  was  his  own  wrong 
not  to  have  made  the  half  year's  payment  himself  when  it  became  due, 
and  he  cannot  now  take  advantage  of  his  own  wrong. 

But  if  the  defendant  be  liable,  then  the  trustees  must  be  deemed  to 
have  paid  the  64/.  12s.  Id.,  in  respect  of  the  demand  for  which  the  defen- 
dant was  liable,  and  not  in  respect  of  the  15ei/.,  from  which  he  was 
exonerated  by  his  discharge  under  the  Insolvent  Debtors'  Act. 

Ti  Iff  DAL,  C.  J. — It  is  impossible  to  distinguish  this  case  in  principle 
from  Hocken  v.  Browne,  though  there  the  arrear  accrued  after  the  dis- 
charge, and  here,  before.  In  both  cases  the  surety  was  liable  to  be 
called  on,  and  was  compelled  to  pay  the  demand,  after  the  insolvent*^ 
discharge. 
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Then,  with  regard  to  the  set-off,  it  is  sufficient  to  look  at  the  trust  deed 
between  Powell  and  the  defendant,  to  see  how  the  money  paid  by  his 
trustees  should  be  applied.  According  to  that  deed,  the  defendant  was 
to  receive  his  own  annuity  till  he  made  default  in  payment  of  52/.  a 
year  to  Powell :  in  case  of  default,  Powell  wa«  to  receive  the  defendant's 
annuity  till  he  was  paid  the  52/.  a  year  and  all  costs ;  then,  the  plaintiff 
was  to  receive  as  much  as  would  cover  all  such  sums  as  he  had  paid 
Powell  for  the  defendant ;  and  then  the  defendant  was  to  receive  the 
residue. 

Various  payments  were  made  to  the  plaintiff  before  the  defendant's 
insolvency,  in  discharge  of  moneys  paid  by  the  plaintiff  to  Powell,  and 
some  after  the  insolvency;  and,  according  to  the  trust  deed,  those  pay- 
ments were  applicable  in  succession  to  defray  what  had  been  paid  by 
the  plaintiff  toward  Powell's  52/.  a  year.  The  sum  of  26/.  now  claimed 
is  not  covered  by  any  payment  made  by  the  trustees,  and  there  must 
therefore  be  judgment  for  the  plaintiff. 

Vaughapt,  J.  concurred. 

CoLTMAfT,  J. — It  is  a  fallacy  to  say  that  it  was  the  plaintiff's  wrong 
not  to  pay  the  annuity  when  it  became  due.  It  is  the  principal  debtor 
who  commits  the  wrong  in  failing  to  pay  in  the  first  instance ;  not  tho 
surety. 

As  to  the  set-off,  the  language  of  the  trust  deed  precludes  any  doubt. 
The  money  received  by  the  trustees  for  the  defendant,  was  to  be  paid  in 
a  certain  order ;  and  enough  has  not  come  to  hand  to  defray  the  156/. 
due  before  the  defendant's  discharge. 

Erskine,  J.  concurred  in  giving 

Judgment  for  the  plaintiff. 


GRAHAM  and  Others  v.  MUSSON.— p.  603. 

A  buyer  of  gooda  reqaosted  D.,  the  af^nt  of  the  Bcllcr,  to  write  a  note  of  the  contract  in  the 
bayer'a  bcMk  :  D.  did  so,  and  signed  the  note  with  hit  own  name :  Held,  that  such  noie  was 
not  a  sufficient  note,  under  the  statute  of  frauds,  to  bind  the  buyer. 

Assumpsit  for  goods  sold  and  delivered. 

The  defendant  pleaded,  first,  non-assumpsit ;  secondly,  the  want  of  a 
note  or  memorandum  in  writing,  under  the  statute  of  frauds,  and  that 
there  was  no  acceptance  of  the  goods. 

The  plaintiffs  replied,  that  there  was  such  note  or  memorandum. 

At  the  trial  before  Tindal,  C.  J.,  a  verdict  was  found  for  the  plain- 
tiffs for  132/.  9s.  9d.  subject  to  the  opinion  of  the  court  upon  a  case, 
which  stated,  that 

The  plaintiffs  were  wholesale  grocers  residing  in  London.  On  the 
19th  of  August,  1836,  the  plaintifls'  traveller,  Dyson,  called  on  the  defen- 
dant, who  was  a  grocer  at  Gainsboro',  and  on  the  plaintiffs'  account,  sold 
him  thirty  mats  of  sugar,  to  be  sent  to  Fenning's  wharf,  which  is  a  wharf 
on'the  Thames.  At  the  time  of  the  sale,  Dyson,  in  the  presence  and  at 
the  desire  of  the  defendant,  made  and  signed  an  entry  ot  the  contract  of 
sale  in  a  book  of  the  defendant ;  that  book  was  produced  by  the  defen- 
dant  at  the  trial,  and  the  following  is  a  copy  of  the  entry  in  the  hand- 
writing of  Dyson : 
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"  Of  North  and  Co.,  thirty  mats  maurs,  at  71«.,— cash  two  months. 
Fenning's  wharf. 

Joseph  Dyson."    # 

August  19,  1S36. 

The  sugars,  the  price  of  which  amounted  to  132/.  3^.  9di,  were  sent 
by  the  plaintiffs  to  Fenning's  wharf;  and  an  invoice  was  sent  to  the 
defendant,  stating,  that  the  goods  were  to  go  by  the  vessel  called  the 
Fanny ;  but,  while  waiting  lor  the  purpose  of  being  forwarded  by  the 
wharfingers  to  the  defendant,  they  were  consumed  by  fire. 

The  question  for  the  opinion  of  the  court,  was,  whether  there  was  a 
sufficient  note  or  memorandum  in  writing  within  the  17th  section  of  the 
statute  of  frauds.     If  the  court  should  be  of  that  opinion,  the  verdict  was . 
to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Cromptan,  for  the  plaintiflTs. — This  is  a  sufficient  memorandum  of  the 
bargain,  within  the  17th  section  of  the  statute  of  frauds,  19  Car.  2,  c.  3, 
which  requires  a  memorandum  in  writing  of  the  bargain,  signed  by  the 
party  to  be  charged,  or  his  authorised  agent,  except  where  the  buyer 
shall  receive  part  of  the  goods  sold ;  for  Dyson  must  be  taken  to  have 
signed  it  as  agent  for  the  defendant,  and  there  is  no  diflcrence  in  efl^ect 
between  writing  the  defendant's  name,  and  writins  his  own  name  as 
agent  for  the  defendant.  If  he  had  written  the  defendant's  name,  no 
doubt  could  have  arisen ;  for  though  in  Wnght  v.  Dannah,  2  Campb. 
203,  it  was  held  that  the  agent  who  signs  must  be  a  third  person,  and 
not  one  of  the  contracting  parties ;  and  in  Farebrother  v.  Simmons,  5  B. 
&  Aid.  333,(7  Eng.  Com.  Law  Rep.  1'<J0,)  that  an  auctioneer's  signature 
is  not  sufficient  where  he  sues  as  one  of  the  parties  to  the  contract ;  those 
cases  were  much  doubted  in  Bird  v.  Boulter,  4  B.  &  Adol.  443,  (24  Eng. 
Com.  Law  Rep.  97,)  where  it  was  hold,  that  the  entry  of  the  purchaser's 
name  in  the  auctioneer's  book  by  the  clerk  of  the  auctioneer,  was  suffi- 
cient. Hind  v.  Whitehouse,  7  East,  558,  Simon  v.  MotivoSj  3  Burr.  1921,  . 
and  Rucker  v.  Cammei/er,  1  Esp.  105,  have  established,  that  an  auc- 
tioneer or  broker  is  the  agent  of  both  parties,  so  as  to  bind  the  pur- 
chaser by  his  signature ;  and  in  Hawes  v.  Foster^  1  Mood.  &  Rob.  48, 
it  was  held  sufficient  for  the  purchaser  to  produce  a  bought  and  sold 
note  signed  by  the  agent  for  the  vendor ;  so  that  there  could  be  no  ob-  ' 
Jection  to  the  defendant's  appointing  the  agent  of  the  plaintiffs  to  act 
also  as  agent  for  himself.  If  a  broker  uses  in  a  contract  only  his  own 
name,  without  disclosing  that  of  his  principal,  it  will  bind  his  principal, 
and  it  may  be  shown  by  parol  testimony,  for  whom  the  contract  is  made : 
Wihon  v.  HaH,  7  Taunt.  295,  (2  E.  C.  L.  R.,)  White  v.  Proctor,  4  Taunt. 
209,  Ker^woHhy  v.  Schofield,  2  B.  &  C.  945,  (9  E.  C.  L.  R.,)  Hiijka  v. 
Hankin^  4  Esp.  114,  Phillimore  v.  Barry,  1  C^ampb.  513.  In  Champion 
V.  Flummer,  1  N.  R.  252,  the  note  was  signed  by  the  seller  only.  In 
Cooper  v.  Smith,  15  East,  103,  it  was  written  in  the  seller's  book,  not, 
as  here,  in  the  buyer's :  and  though  in  Allen  v.  Bennet,  3  Taunt.  169, 
the  note  written  in  the  buyer's  book  without  naming  the  buyer,  was 
connected  with  him  by  a  subsequent  letter ;  yet,  according  to  the  prin- 
ciple laid  down  by  Mansfield,  C.  J.,  the  note  written  here  in  the  buy- 
er's book  by  an  agent  appointed  by  him  for  that  purpose,  ought  of  itself 
to  suffice.  The  name  of  the  seller  appears,  and  it  may  be  shown,  by 
parol  testimony,  that  the  name  Dyson  was  written  for  that  of  the  buyer, 
and  at  his  request. 

Wiahtman  for  the  defendant. — The  principle  contended  for  on  the  part 
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of  the  plaintifTsy  would  introduce  all  the  mischiefs  which  the  statute  of 
frauds  was  intended  to  prevent.  If  the  name  of  the  agent  will  sudice,  at 
♦  least  it  must  appear  by  some  writings  that  the  party  signing  is  an  agent : 
there  is  no  case  which  decides  that  the  agency  may  be  proved  by  parol 
testimony.'  The  name  of  the  party  to  be  charged  must  be  in  writing,  or 
that  of  his  authorised  agent ;  and  the  agent  may  prove  by  parol  fur 
whom  he  contracted ;  but  the  tact  of  agency  must  appear  in  writing 
where  the  defendant  himself  does  not  sign  the  contract;  Bartleil  v.  Pic 
kersglllj  4  East,  577,  note. 

Here,  however,  Dyson  was  not  the  agent  of  the  defendant  to  bind  him 
to  the  contract ;  he  made  the  entry  in  the  defendant's  book  for  his  con- 
venience at  the  time,  but  not  as  an  agent  to  bind  him  to  the  contract. 

Crompton  in  reply. — Bartlett  v.  PickersgUl  turned  on  the  fourth  sec- 
tion of  the  statute ;  but,  in  addition  to  the  cases  already  cited,  S/iart  v. 
Speckman,  2  B.  &  Adol.  962,  (22  Eng.  Com.  Law  Rep.  223,)  and  Sims 
V.  Bond,  5  B.  &  Adol.  393,  (27  Eng.  Com.  Law  Rep.  97,)  show  that 
agency  may  be  established  by  parol  testimony ;  though  an  agent  cannot 
discharge  himself  by  that  species  of  evidence;  Jones  v.  Liti/edalef  tS 
Adol.  &  Ell.  486,  (33  Eng.  Com:  Law  Rep.  122.) 

TiwDAL,  C.  J. — The  question  to  be  determined  is,  whether  this  note  is 
a  note  or  memorandum  of  the  bargain  within  the  meaning  of  the  seven-  ^ 
teenth  section  of  the  statute  of  frauds :  and  I  am  of  opinion  it  is  not.  ' 
The  form  of  the  note  is,  "  Of  North  and  Co.,  30  mats  maurs,  at  71.*. — 
cash  2  months; — Fenning's  Wharf.     Joseph  Dyson." 

The  first  objection  is,  that  the  contract  does  not  disclose  the  name  of 
the  party  to  be  charged ;  so  that  it  falls  within  the  objection  raised  in 
Champion  v.  Plummer,  where  the  court  held  that  a  note  signed  by  the 
seller  only,  is  not  a  sufficient  memorandum  within  the  statute.     The 
answer  made  on  the  part  of  the  plaintiffs  is,  that  the  name  of  Dyson 
appears  at  the  bottom  of  the  note,  and  that  it  must  be  taken  that  he  was 
the  agent  of  the  buyer ;  and  if  such  had  been  the  evidence,  I  am  far  from 
saying  that  such  consequence  would  not  follow ;  for  it  is  clear  that  a 
contract  may  be  signed  by  an  agent,  on  behalf  of  his  principal,  and  that 
his  signature  would  satisfy  the  statute  of  frauds :  but  here  the  name  of 
Musson  the  buyer  is  not  signed  by  Dyson,  and  there  is  no  evidence  that 
Dyson  had  sufficient  authority  to  act  as  his  agent.     Dyson  was  th^ 
traveller  of  North :  the  parties  present  are,  Dyson,  representing  North, 
and  the  defendant  acting  for  himself:  all  that  passes  is,  that  Dyson  enters 
a  contract  in  the  defendant's  book ;  there  is  no  evidence  that  Dyson  was 
to  represent  the  defendant.    It  is  unnecessary,  therefore,  to  decide  how 
far  parol  evidence  is  admissible  to  establish  the  fact  of  agency,  because 
here  there  is  no  evidence  of  agency  at  all.     In  Bird  v.  Boulter  the  names 
of  both  the  contracting  parties  appeared,  and  it  was  impossible  to  say 
that  the  cierk  of  the  auctioneer  putting  down  the  name  of  the  buyer  with 
his  assent,  was  not  agent  for  that  purpose.     Our  judgment  must  be  for 
the  defendant. 

Vaughaw,  J. — The  plaintiffs'  case  fails  in  their  not  showing  that  Dyson 
was  the  defendant's  agent ;  it  is  unnecessary,  therefore,  to  enter  into  the 
authorities  which  have  been  cited.  Dyson  was  agent  for  the  plaintiffs, 
and  the  defendant  in  requesting  him  to  make  the  entry  in  his  book,  pro- 
bably sought  to  fix  the  plaintiflls,  but  not  to  appoint  Eiyson  as  agent  for 
himself. 
.     CoLTMAX,  J. — I  am  of  the  same  opinion.     It  is  not  desirable  to  relax 
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the  provisions  of  the  statute  of  frauds.  I  am  not  prepared  to  say  that  if 
Dyson  had  been  the  clerk  of  Musson,  his  signing  his  own  name  would 
have  been  a  sufficient  memorandum  of  the  bargain  to  satisfy  the  statute : 
but  Dyson  is  not  the  agent  of  Musson  in  any  respect ;  and*  though  if  he 
had  signed  the  name  of  Musson  at  Musson's  request,  the  case  might  have 
fallen  within  the  authority  of  Bird  v.  Boulter,  yet  here  where  he  signs 
his  own  name,  he  thereby  only  binds  his  employer  North. 

Erskire,  J. — I  am  of  the  same  opinion.  It  is  contended  on  behalf  of 
the  plaintiffs,  that  Dyson  would  be  himself  liable  on  this  contract,^nd 
would  not  be  permitted  to  discharge  hiipself  by  parol  testimony ;  but  that 
he  might  charge  his  principal  by  showing  that  he  signed  as  agent,  and 
that  the  cases  show  it  is  enough  if  the  agent's  name  appear  on  the  con- 
tract. That  brings  us  to  the  question  whether  Dyson  was  the  agent  of 
Musson  :  but  there  is  no  evidence  of  his  having  ever  been  appointed  such 
agent,  and  therefore  we  give 

Judgment  for  the  defendant. 


DOE  dem,  DA  VIES  v.  GATACRE.— p.  609. 

A  common  recovery  with  doable  voucher,  suffered  by  bare  tenant  for  life  as  vouchee,  witfaoot 
feoffment  or  fine,  Held,  to  destroy  a  conlin|rent  remainder  immediately  expectant  on  the  lifo 
estate,  notwithstanding  the  statute  14  Eliz.  c.  8. 

At  the  trial  of  this  ejectment  it  appeared  that  the  property  in  dispute 
had  been  conveyed  by  deed  of  April  1721  to  trustees,  to  the  use  of 
David  Evans  for  life;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  use  of  Elizabeth,  wife  of  D.  Evans,  foi 
life  ;  remainder  to  trustees  for  300  years  upon  certain  trusts ;  remainder 
to  the  use  of  John  Phillips  for  life ; — no  limitation  to  trustees  to  preserve 
contingent  remainders  ; — remainder  to  the  use  of  his  first  and  otner  sons 
in  tail  male;  remainder  to  the  daughters  of  John  Phillips ;  remainder  to 
the  use  of  WilUam  Phillips,  brother  of  John,  for  life ;  remainder  to  his 
first  and  other  sons  in  tail ;  remainder  to  his  daughters ;  remainder  to  the 
use  of  Elizabeth  Phillips,  sister  of  John,  for  life ;  remainder  to  her  first 
and  other  sons  in  tail;  remainder  to  her  daughters;  remainder  to  ano- 
ther Elizabeth  Phillips,  widow,  for  life ;  remainder  to  her  first  and  other 
sons,  &c. ;  remainder  to  the  right  heirs  of  David  Evans  for  ever. 

In  1758,  John  Phillips,  being  in  possession  as  tenant  for  life,  conveyed 
by  lease  and  release  the  premises  in  question  to  a  tenant  to  the  praecipe, 
and  in  Easter  term  in  that  year  a  common  recovery,  with  double  voucher, 
was  suffered,  John  Phillips,  the  tenant  for  life,  being  vouched  and  vouch- 
ing over  the  common  vouchee. 

In  1760,  Joseph,  his  only  son,  was  born. 

In  1780,  John  Phillips's  sister  Elizabeth,  who  had  married  one  Davies, 
died.  leaving  Edward  Davies,  her  eldest  son. 

In  October  1'5^80,  William  Phillips  died,  without  issue. 

In  1781,  John  Phillips  died. 

In  1824,  Joseph,  the  son  of  John  Phillips,  died,  without  issue,  and 
Edward  Davies  in  1784. 

The  lessor  of  the  plaintiff  was  the  eldest  son  and  heir  of  the  body  of 
Edward  Davies,  and  contended  that  the  recovery  suffered  by  John  rhil- 
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lips  in  1758  did  not  operate  to  destroy  the  contingent  remainder  to  John's 
son,  because  the  statute  14  Eliz,  c.  8,  prevented  its  having  that  opera- 
lion  ;  and,  consequently,  a  right  of  entry  accrued  to  Joseph  Phillips  on 
the  death  of  John  in  1781,  and  to  the  lessor  of  the  plaintiff  when  Joseph 
died  without  issue  in  1824. 

The  defendants  contended  that  the  recovery  of  1758  having  destroyed 
John  Phillips's  life  estate,  and  the  contingent  remainders  dependent  on 
it,  the  lessor  of  the  plaintiff  was  barred,  (a) 

A^ verdict  was  taken  for  the  plaintiff,  with  leave  for  the  defendant  t<? 
move  to  set  it  aside,  and  enter  a  nonsuit  instead  ;  and  a  rule  nisi  having 
been  obtained  to  that  effect, 

Hodgson  {IVilde,  Serjt.,  TaJfourd,  Serjt.,  and'  R.  V,  Richards  were 
with  him)  now  argued  the  case  on  the  part  of  the  plaintiff. 

The  recovery  suffered  by  John  Phillips  in  1758  did  not  bar  the  con- 
tingent  remainders  limited  after  his  life  estate;  for  since  the  statute  H 
EHz.,  a  recovery  suffered  by  a.  tenant  for  life  does  not  work  a  forfeiture 
of  his  life  estate,  the  existence  of  which  is  essential  to  the  support  ol 
contingent  remainders  limited  after  it. 

According  to  the  condition  of  the  original  feudal  investiture  the  first 
holder  has  the  particular  estate  for  the  protection  of  the  fee,  and  he  can 
only  part  with  it  by  alienation,  lawful  or  tortious;  by  merger;  or  by  the 
lawful  entry  of  the  lord  for  condition  broken  or  for  forfeiture. 

Forfeiture  maybe  effected  two  ways:  1.  By  tortious  alienation;  ai 
by  feoffment  and  fine  :  2.  By  acknowledgment  of  an  adverse  title ;  as  by 
accepting  a  fine  from  a  stranger. 

By  tortious  alienation  the  whole  series  of  limitations  is  displaced ;  a 
third  title  is  introduced ;  and  all  previous  ownerships  are  turned  into  a 
right. 

By  acknowledgment  of  adverse  title  nothing  is  displaced  till  entry 
No  new  ownership  is  actually  introduced,  but  only  a  different  tenure 
acknowledged  or  asserted. 

A  recovery  was  considered  an  exception  from  the  statute  de  Donis, 
and  as  a  form  of  conveyance  applicable  to  estates  tail  only :  if  there  are 
any  instance?  of  its  having  been  resorted  to  by  tenant  for  life,  they  are 
rare ;  and  it  does  not  appear  that  before  the  statute  of  uses  they  were 
considered  tortious  assurances.  Between  the  statute  of  uses  and  the  32 
II.  8,  c.  31,  a  recovery  was  considered  a  tortious  assurance ;  Dixon  v. 
Harris,  Vaughan,  51.  The  statute  32  H.  8,  c.  31,  was  passed  to  remove 
the  tortious  eflect,  by  enacting  that  a  recovery  against  the  particular 
tenants  of  any  lands  should  he  void  against  such  persons  to  whom  the 
reversion  or  remainder  should  then  appertain.  That  statute,  which  is 
not  printed  in  the  statutes  at  large,  or  in  Coke's  2d  Inst.  (6),  did  not 
extend  to  the  case  in  which  the  tenant  for  life  came  in  as  vouchee ; 
Pelham's  Case,  1  Rep.  14;  and  to  remedy  that,  the  14  Eliz.  c.  8,  after 
reciting,  "  where  divers  persons  being  seized,  or  that  have  been  seized  of 
lands,  tenements,  and  hereditaments,  as  tenants  by  the  curtesy  of  Eng- 
land, tenants  in  tail  after  possibility  of  issue  extinct,  or  otherwise,  only 

(0)  The  action  was  broagfht  by  order  of  the  Matter  of  the  RoIIb,  in  a  anit  depending  in 
Chancery,  which  suit  being  instituted  before  the  passing  of  the  statute  of  limitations  (3  &  4 
W.  4,  c.  27,)  the  case  was  not  within  the  twenty.first  section  of  that  statute. 

(6)  During  this  part  of  the  argument  the  court  sent  lor  the  folio  edition  of  thestatotea  printed 
by  order  of  purliament,  where  the  statute  was  found.  Ita  enactraenta  are  very  aimilar  to  that 
of  the  statute  of  14  Eliz.  but  the  preamble  much  fuller. 
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for  term  of  life  or  lives,  or  of  estates  determinable  upon  life  or  lives,  have 
heretofore  permitted  and  suflered  other  persons,  by  agreement  or  covin 
between  them  had,  to  recover  the  same  lands  and  tenements  and  othei 
hereditaments  against  the  same  particular  tenants  in  the  Queen's  Majesty's 
Court,  or  have  permitted  and  suflered  themselves  to  be  vouched  by  other 
persons,  by  agreement  or  covin  between  them  had,  in  recoveries  suffered 
of  the  same  lands,  tenements,  and  other  hereditaments,  in  the  Queen's 
Majesty's  Court,  to  the  great^  prejudice  of  those  to  whom  the  reversion 
or  remainder  thereof  hath  appertained  or  ought  to  appertain," — enacts, 
"  that  all  such  recoveries  hereafter  to  be  had  or  prosecuted  by  agreement 
of  the  parties,  or  by  covin  as  aforesaid,  against  any  such  particular 
tenant  of  any  lands,  tenements,  or  hereditaments,  whereof  the  same  par- 
ticular tenant  is  or  hereafter  shall  be  seized  of  any  such  particular  estate 
as  is  aforesaid,  or  against  any  other  with  voucher  over  of  any  such  par- 
ticular tenant,  or  of  any  having  or  that  had  right  or  title  \o  any  such 
particular  estate  or  tenancy  as  is  aforesaid,  shall,  from  henceforth,  as 
against  such  person  or  persons  to  whom  any  reversion  or  remainder 
thereof  by  force  of  any  conveyance  or  device  before  that  time  had  or 
made,  shall,  ought,  or  lawfully  may  appertain,  and  against  their  heirs 
and  successors,  be  clearlv  and  utterly  void  and  of  none  effect."  In 
report!  nff  Pelham*s  Case,  hovd  Coke  is  particular  in  observing  that  it 
occurred  before  the  stat.  14  Eliz.  In  point  of  fact,  the  recovery  in  that 
case  was  sulTered  in  that  year,  a  few  months  before  the  passing  of  the 
act. 

The  language  both  of  the  preamble  and  enacting  part  of  the  statute  is 
general,  and  the  expression  "  such  persons  to  whom  any  remainder  shall 
or  maj/  appertain"  may  be  held  to  apply  directly  as  well  to  contingent 
as  to  vested  remainders.  But  it  is  not  necessary  to  contend  for  that; 
because,  if  the  statute  only  operated  to  make  the  recovery  void  as  against 
the  vested  remainder  or  the  reversion,  still  such  an  assurance,  displacing 
no  estate,  working  no  forfeiture,  could  convey  an  interest  only  for  the 
life  of  the  particular  tenant ;  and,  as  the  parties  in  remainder  or  reversion 
were  the  only  persons  who  could  be  affected  by  it  as  a  tortious  assurance, 
the  necessary  consequence  of  its  being  made  void  against  them  was  to 
make  it  an  innocent  conveyance ;  good  only  as  against  the  tenant  for  life 
himself. 

•  If  it  be  asked  why  the  statute  did  not  extend  to  alienations  by  fine  and 
feoffment,  the  answer  is,  that  the  object  was  to  guard  against  clandestine 
assurances,  whereas  a  feoffment  is  accompanied  by  open  livery  of  seisin, 
and  fine  by  proclamation  in  court ;  Goodrigkt  v.  Forester,  1  Taunt.  578, 

It  is  true  that  it  has  been  a  received  opinion  in  the  profession,  that, 
notwithstanding  this  statute,  a  recovery  had  against  tenant  for  life  does 
operate  to  bar  contingent  remainders. 

But  this  seems  rather  owing  to  the  fact  that  the  statute  has  not  been 
brought  under  consideration  in  a  court  of  law,  than  to  any  construction 
which  has  been  put  upon  it. 

In  the  early  cases  after  the  statute  no  Question  of  this  sort  arose :  there 
are  instances  of  recoveries  suffered  wnere  the  particular  tenant  was 
tenant  to  the  writ,  and  vouched  the  remainder-man  in  tail,  as  in  Jenning 
Cast,  10  Rep.  44,  where  the  statute  is  mentioned,  but  with  no  view  to 
the  present  question.  H^iseman  v.  Croio,  Cro.  Eliz.  662 ;  Wiseman  v. 
Jennings,  Id.  570 ;  Peck  v.  Channell,  Id.  827 ;  Leach  v.  Cde,  Id.  670 ; 
Strange  v.  Temple,  1  Sid.  90.    The  statute  does  actually  not  appear  tQ 
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have  been  adverted  to  again  till  the  case  of  Chjffard  v.  Richards,  1 
T.  R.  471,  where  the  tenant  for  life  was  himseli  the  rennainder-man, 
and  therefore' the  recovery  fell  within  the  exception  of  s.  3,  14  Eliz.  c.  8. 
The  next  case,  and  the  only  other  in  which  the  statute  is  meiitioned,  is 
BmighUm  v.  Sandilands,  3  Taunt.  373,  where  Seijt.  WiBiams  took  the 
line  of  argument  which  has  been  urged  to-day ;  but  it  was  not  necessary 
to  decide  the  point,  and  it  was  not  adverted  to  by  the  court. 

In  the  mean  time  several  cases  had  occurred  in  which  the  statute  was 
not  adverted  to,  but  a  recovery  was  said  to  be  a  forfeiture  of  the  par- 
ticular estate ;  as  Plunket  v.  Holmes,  1  Lev.  1 1 ;  Loddingion  v.  Kime,, 
Salk.  224;  I  Ld.  Raymd.  203 ;  3  Lev.  431  ;  Carter  v.  Bamardistany  1 
P.  Wms.  605 ;  Bamardiston  v.  Carter,  3  Bro.  Pari.  Cas.  64.  Plunhet 
V.  Holmes  furnishes  no  authority ;  for  the  recovery  in  that  case  operated 
as  a  merger  of  the  particular  estate,  and,  therefore,  as  a  destruction  of 
the  contingent  remainder.  In  Carter  v.  Bamardiston  the  Master  of  the 
Rolls  considered  that  the  fee  was  in  nubibus,  or  in  gremio  legis,  which 
shows  how  little  the  subject  was  then  considered ;  and  though  in  Bm- 
nardiston  v.  Carter,  in  Dom.  Proc,  the  judges  decided  that  the  remain- 
der in  question  was  contingent,  they  avoided  answering  the  question 
whether  or  not  it  was  barred  :  LoddingUm  v.  Kime,  therefore,  is  the  chief 
authority  on  which  it  has  since  become  a  received  opinion  that  a  reco- 
very bars  a  contingent  remainder.  But  in  that  case  the  statute  was  not 
noticed,  and  it  has  been  followed  by  others  to  the  same  effect,  in  w  hich 
likewise  the  point  has  been  taken  for  granted,  without  reference  to  the 
statute ;  as  Doe  v.  Holmes,  3  Wils.  237  ;  Doe  dem.  Oilman  v.  Rlvey,  4 
East,  313;  Goodright  v.  Dunham,  Dougl.'264;  and  Goodtitlev.  Billing" 
tan.  Id.  753 ;  all  of  which,  as  well  as  Plunket  v.  Holmes,  were  cases  of 
merger,  and  not  of  forfeiture.  In  Doe  dem.  Herbert  Others  v.  Selby,  2 
B.  &  C.  926,  (9  Eng.  Com.  Law  Rep.  277,)  a  more  formidable  autho- 
rity, the  recovery  was  considered  to  effect  the  destruction  of  the  contin- 
gent remainder,  and  the  particular  estate  was  not  determined  by 
merger:  but  in  Roe  dem.  Clemett  v.  Briggs,  16  East,  406,  it  was  held 
that  the  recoverv  gave  a  new  estate,  and  so  affected  the  remainder.  It 
cannot  be  denied  that  there  has  been  a  very  general  opinion  that  such  a 
recovery  bars  contingent  remainders.  But  in  Preston's  Conveyancing, 
p.  1 1 1 ,  it  is  said  that  the  subject  ought  to  be  reconsidered. 

If  the  court  should  be  of  opinion  that  the  recovery  operated  as  a  foi- 
feiture  of  John  Phillips's  hfe  estate,  at  least  it  was  a  forfeiture  of  the 
second  class,  above  distinguished, — by  acknowledgment  of  an  adverse 
title, — by  which  no  remainder  was  displaced  till  entry,  and  as  no  such 
entry  was  made,  the  lessor  of  the  plaintiff  is  entitled  to  recover;  Lloyd 
v.  Brooking,!  Ventr.  188;  Fearne  Cont.  Rem.  313,  323.  • 

Ludlmo,  Serjt.,  Whaieley,  and  Gray,  for  the  defendant,  relied  on  the 
series  of  authorities  in  which  it  has  been  laid  down,  that  a  recovery  had 
against  the  particular  tenant  destroys  all  contingent  remainders ;  and  in 
addition  to  those  mentioned  in  the  argument  for  the  plaintiff,  cited,  Shep- 
pard's  Epitome,  830 ;  Sheppard's  Touchstone,  40,  44,  48 ;  Pigott  ou 
Recoveries,  84,  92,  94;  Co.  Litt.  356,  a.  361,  b:  Wood's  Instit.  264;  \ 
Cruise,  Dig.  94 ;  5  Cruise,  Dig.  474 ;  Com.  Dig.  Recov.  B.  2 ;  2  Bl.  Com. 
861,  274;  Bac.  Abr.  Remainders  and  Reversions,  G;  Fearne  Cont. 
Rem.  281 ;  2  Wms.  Saund.  42,  m ;  Denn  dem.  Webb  v.  Puckey,  5  T.  R. 
299 ;  Doe  dem,  Phipps  v.  Lord  Mulgrave,  Id.  320 ;  Herring  v.  Broim 
Skinn.  74;  i  Wms.  Saund.  319;  2  Wms.  Saund.   366;   Purefoy  v. 
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Rogers f  Clerke  v.  PyvceU,  1  Saund.  310;  Doe  dem.  Davy  v.  Bumsall^  6 
T.  K.  31. 

They  contended  also  that  the  statute  14  Eliz.  c.  8,  did  not  apply  to  the 
case  of  contingent  remainders :  it  was  intended  to  benefit  those  who  at* 
the  time  of  the  recovery  were  in  a  position  to  take  the  estate,  and  did 
not  propose  to  alter  the  rule  of  law  which  has  established,  that  a  contin- 
gent remainder  which  does  not  vest  when  the  particular  estate  is  deter- 
mined can  never  vest  at  all.  The  effect  of  the  statute  was,  not  to  prevent 
the  forfeiture  of  the  estate  of  the  tenant  for  life,  but  to  let  in  the  next  in 
remainder  where  there  is  a  person  capable  of  taking :  that  can  only  be 
where  the  remainder  is  vested,  unless  there  are  trustees  to  preserve  con- 
tingent remainders. 

TiNDAL,  C.  J. — The  question  which  has  been  argued  before  us — and 
very  learnedly  argued  on  both  sides — is,  whether  the  common  recovery 
which  was  suffered  by  John  Phillips  in  1758,< — John  Phillips  at  that  time 
being  a  bare  tenant  for  life, — did  or  did  not  bar  the  contingent  remain- 
ders which  were  subsequent  to  his  estate  for  life. 

The  estate  was  limited  to  J.  Phillips  for  life,  with  remainder  to  his  first 
and  other  sons,  in  tail  male.  It  is  immaterial  to  consider  the  subsequent 
vested  remainders,  for  the  only  point  that  has  been  brought  before  us  in 
argument  is,  whether  the  contingent  remainders  that  were  subsequent  to 
the  estate  of  J.  JL^hillips  were  or  were  not  destroyed  by  this  common 
recovery. 

Now  it  is  an  admitted  principle,  admitted  by  the  counsel  who  argued 
this  case  for  the  lessor  of  the  plaintiff,  with  a  great  deal  of  investigation, 
upon  the  universal  authority  of  text  writers,  and  also  all  the  authorities 
in  the  books  from  the  time  of  PelhanCs  case,  downwards,  that  if  a  tenant 
for  life  suffer  a  common  recovery,  the  contingent  remainders  which  are 
subsequent  to  such  tenancy  for  life  arc  barred, — barred  upon  the  ground 
lliat  the  tenant  for  life  has,  either  by  his  alienation  of  a  greater  estate 
than  he  was  entitled  to,  committed  a  forfeiture,  or,  that  he  has,  by  allow- 
ing himself  to  be  vouched  over  to  the  N^arranty,  and  cominff  in  and  then 
assenting  to  it,  warranting  a  greater  estate  tlrian  that  to  wliich  he  was 
entitled,  violated  the  faith  upon  which  the  estate  was  granted  to  him,  and 
the  forfeiture  is  complete.  And  the  immediate  consequence  follows,  that 
the  contingent*  remainders  were  not  vested  during  the  continuance  ui 
the  particulai' estate  of  the  tenant  for  lifCj  and  therelure  fall  to  the  ground, 
and  never  can  be  revived. 

But  it  is  said,  on  the  part  of  the  plaintiff  in  this  case,  that  in  the  course 
of  those  authorities  which  have  been  before  the  different  courts,  the  effect 
of  the  statute  of  14  Eliz.  c.  8,  has  never  been  sufficiently  adverted  to 
for  inasmuch  as  a  portion  of  the  statute  declares  that  "  if  a  tenant  for  life 
suffer  a  common  recovery,  as  against  the  remainder-men  and  rever 
sioners,  it  shall  be  null  and  void,  and  of  no  eflcct  whatever,"  it  must  havu 
that  consequence,  and  having  no  effect  whatever  it  is  no  forfeiture,  but 
the  subsequent  estates  remained  as  they  were  before. 

In  the  first  place  one  can  hardly  conceive  that  the  effect  of  this  statute 
should  not  have  come  under  the  consideration  of  the  courts  in  the  vari- 
ous decisions  that  have  taken  place.  I  will  only  mention  two  of  them, 
which  were  brought  to  our  notice  by  the  counsel  for  the  plaintiff,  the  one 
that  of  Piunket  v.  Holmes,  and  the  other  Carter  v.  Bai^ardistony  in  which 
latter  the  question  was  put  to  all  the  judges.  In  the  case  of  Piunket  v. 
fioljneSt  which  was  cited  to  us  from  Gilbert's  Treatise  on  Uses,  302,  the 
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court  say  "  Since  it  was  a  contingent  remainder  to  Thomas,  the  reco- 
very destroyed  the  particular  estate,  and  by  consequence,  the  contingent 
remainder :"  that  was  in  the  time  of  Levinz.  And  then  we  come  to 
XJarter  v.  Bamardi stony  where  the  question  was  put  most  pointedly  to 
the  judges,  "  whether  the  remainder  to  Sir  T.  Barnardiston  was  of  thai 
nature  to  be  barred  by  the  recovery,"  calling  therefore  their  attention, 
pointedly  and  distinctly,  to  the  difference  between  a  vested  remainder, 
and  a  contingent  remainder,  the  recovery  having  been  suffered  bv  a 
party  who  was  a  bare  tenant  for  life.  In  answer  to  that,  the  Chief  Jus- 
tice of  the  Common  Pleas  delivered  the  joint  opinion  of  the  judges,  "thai 
the  same  was  only  a  contingent  remainder ;"  by  that  one  answer  in 
effect  giving  an  answer  to  the  two  questions,  which  were  involved  in 
it,  that  it  was  destroyed,  and  that  it  was  destroyed  inasmuch  as  it  was  a 
contingent  remainder.  I  can  hardly  therefoi-e  conceive  that  after  such  a 
continued  concurrence  of  opinion  from  such  an  early  period,  down  even 
to  the  late  case  of  Doe  v.  ^elby^  a  point  of  this  sort  should  not  have  been 
agitated  in  Westminster  Hall,  because  it  is  to  be  assumed  that  all  our 
predecessors  were  almost  blind  to  the  statute  of  Elizabeth,  which  could 
'  not  fail  to  be  brought  in  view  before  them  if  it  had  this  effect*  But  lei 
us  look  to  the  statute  itself,  and  see  whether,  upon  the  words  of  the 
statute,  it  can  have  the  operation  of  preserving,  as  it  is  contended  to  do, 
the  contingent  remainder.  The  statute  of  the  14  Eliz.  c.  8,  was  passed 
after  the  preceding  statute  of  the  32  Hen.  8,  which  was  passed  for  the 
same  purposes,  "  An  act  for  the  avoiding  of  recoveries  by  collusion  by 
tenants  for  term  of  life,  and  others ;"  and  it  was  passed  for  the  purpose 
of  making  it  more  comprehensive  ;  because,  inasmuch  as  the  first  statute 
only  comprehended  the  case  where  the  demandant  brought  his  writ  of 
entry  against  the  tenant  for  life,  and  the  tenant  for  life  vouched  over  the 
the  common  vouchee,  there  was  not  the  case  put  that  if  the  tenant  for 
life  came  in  to  vouch  he  should  be  within  the  operation  of  that  statute ; 
and  therefore  the  new  statute  puts  every  possible  case  in  which  a  tenant 
fur  life  can  suffer  a  common  recovery,  either  by  being  the  original  party 
to  it,  or  by  coming  in  upon  a  voucher  by  the  tenant  to  the  pra?cipe ;  and, 
having  done  that,  just  observe  what  the  operation  of  the  statute  is : — Ii 
recites,  "  that  divers  persons  being  seised,  or  that  have  been  seised  of 
lands,  tenements,  and  hereditaments,  as  tenants  by  the  courtesy  of  Eng- 
land, tenants  in  tail  after  possibility  of  issue  extinct,  or  otherwise,  only 
for  term  of  life  or  lives,  or  of  estates  determinable  upon  life  or  lives, 
have  heretofore  permitted  and  suffered  other  persons  by  agreement  or 
covin  between  them  had,  to  recover  the  same  lands  and  tenements  and 
other  hereditaments  against  the  same  particular  tenants  in  the  Queen's 
Majesty's  Coj^rt,  or  have  permitted  and  suffered  themselves  to  be  vouched 
oy  other  persons,  by  agreement  or  covin  between  them  had,  in  recove- 
ries suffered  of  the  same  lands,  tenements,  and  other  hereditaments  in 
the  Queen's  Majesty's  Court,  to  the  great  prejudice  of  those  to  whom  the 
reversion  or  remainder  thereof  hath  appertained  or  ought  to  appertain." 
It  mentions  reversions  and  remainders  in  the  same  breath.  Now  no  one 
ever  heard  of  a  contingent  reversion ; — it  must  have  meant  reversions* 
and  remainders  vested  in  the  person  subsequent  to  the  tenancy  for  life ; 
and  it  goes  on  to  say  that  such  recoveries  shall  be  altogether  void :  "  that 
all  such  recoveries  hereafter  to  be  had  or  prosecuted  by  agreement  of 
the  parties  or  by  covin  as  is  aforesaid,  against  any  such  particular  tenant 
of  any  lands,  tenements,  or  hereditaments  whereof  the  iSame  particular 
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tenant  is  or  hereafler  ^hall  be  seised  of  any  particular  estate  as  is  afore* 
said,  or  against  any  other  with  voucher  over  of  any  such  particular  tenant, 
or  of  any  having,  or  that  had  right  or  title  to  any  such  particular  estate 
or  tenancy  as  is  aforesaid,  shall  from  henceforth  as  against  such  person 
or  persons  to  whom  any  reversion  or  remainder  thereof,  by  force  of  any 
conveyance  or  device  llefore  that  time  had  or  made,  shall,  ought,  or  law- 
fully may  appertain,  and  against  their  heirs  and  successors,  be  clearly 
and  utterly  void  and  of  none  effect."  Speaking,  not  of  contingent 
remainders — which  belong  to  nobody  at  that  lime, — which  are  uncertain 
whether  they  will  ever  vest  at  all, — but  of  persons  in  reversion  or  remain- 
der who  were  then  deprived  of  their  power  of  entry,  and  very  often  put 
to  a  difficult  process  by  a  real  action,  sustained  great  expense,  and  some- 
times the  loss  of  their  estates. 

I  do  not  think,  therefore,  when  you  come  to  look  at  the  statute,  it  has 
the  operation  contended  for.  If  not,  the  consequence  of  the  recovery 
sullered  by  the  tenant  for  life,  either  by  his  own  tenancy,  or  his  coming 
in,  being  vouched,  and  vouching  over,  is  precisely  the  same  as  it  was 
before  upon  all  contingent  remainders,  and  as  the  law  has  held  it  ever 
since,  when  the  question  has  arisen  in  Westminster  Hall ;  there  has  been 
a  forfeiture  of  the  particular  estate,  and  of  course  a  destruction  of  the 
contingent  remainders  dependent  upon  it.  Therefore  I  think  the  effect 
is,  that  of  all  the  contingent  remainders,  the  only  one  that  ever  could 
have  taken  effect  was  in  Joseph,  the  son  of  John,  who  was  born  after 
the  common  recovery  was  suffered,  ^nd  he  never  had  any  right. 

VAUGHAif,  J. — The  question  which  we  have  been  called  on  to  decide 
is,  whether  a  recovery  suffered  by  tenant  for  life  be  a  forfeiture  of  his 
particular  estate :  it  has  been  argued  that  it  is  not,  on  the  assumption  that 
all  the  judges  of  Westminster  Hall  have  been  sleeping  over  the  statute 
of  14  Elizaoeth.  But  that  statute  has  often  been  adverted  to,  as  in  Smith 
V,  Clyffard^  and  other  cases;  and  in  the  teeth  of  all  those  authorities,  we 
cannot  suppose  the  judges  to  have  remained  in  more  than  Egyptian 
darkness. 

CoLTMAw,  J. — The  effect  of  the  argument  for  the  plaintiff  is,  that  the 
14  Eliz.  has  made  that  an  innocent  convevance,  which  before  was  tor- 
tious. But  from  the  case  in  Bendloe,  cited  in  Pelham's  case,  it  appears, 
that  the  object  of  14  Eliz.  c.  8,  was  to  supply  a  deficiency  in  the  statute 
32  H.  8,  c.  31,  not  to  alter  the  effect  of  a  recovery;  and  under  32  H.  8, 
c.  31,  a  recovery  suffered  by  tenant  for  life,  though  rendered  unavailing 
against  vested  remainders,  was  still  a  forfeiture  of  the  life  estate,  and  so 
operated  to  destroy  contingent  remainders.  But  however  that  may  be, 
we  are  called  on,  after  a  lapse  of  nearly  three  centuries,  to  put  a  difierent 
construction  on  the  statute,  on  the  ground  that  the  courts  have  overlooked 
it.  That  would  be  a  strong  proceeding  if  the  words  of  the  statute  were 
at  variance  with  the  decisions,  which  in  our  opinion  they  are  not. 

EasRiNE,  J. — I  am  of  the  same  opinion.  The  circumstance  of  Lord 
Coke's  having  observed  that  the  recovery  in  Pelharri's  case  was  suffered 
before  the  statute  of  Eliz.,  makes  it  less  probable  that  judges  afterwards 
should  not  have  considered  the  effect  of  that  statute. 

Rule  absolute  for  entering  a  nonsuit. 
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HIGHAM  V.  RABETT.— p.  622. 

To  an  action  ot  trespaBs,  defendant  pleaded  a  right  of  way  on  foot  and  with  horaet,  cattle,  carts, 
wagons,  and  otiier  carriugen  for  the  convenient  occupation  of  his  cloae  K. 

The  jury  having  found  that  he  had  a  right  of  carting  timber  and  wood  only  from  K^  Held,  that 
pUintiff  was  entitled  to  the  entire  verdict,  and  that  defendant  could  not  enter  it  diatributively 
lor  such  right  as  the  jury  found. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  prostrat- 
ing his  gates  and  gate-posts. 
Pleas,  1.     Not  guilty. 

2.  A  right  of  way  on  foot,  and  with  horses,  cattle,  carts,  wagons,  and 
other  carriages,  for  the  defendant  and  his  servants,  at  all  times  of  the 
year,  at  their  free  will  and  pleasure,  for  the  more  convenient  occupation 
of  a  close  of  the  defendant's,  called  King's  Ha  ugh  Wood. 

3.  A  similar  right  of  way  in  respect  ol  a  close  called  Further  Barker's* 

4.  Liberum  tenemenlum. 

Issues  having  l)een  raised  on  these  pleas,  at  the  trial  before  Little- 
dale,  J.,  the  jury  found  a  verdict  for  the  plaintiff  on  the  first,  third,  and 
fourth ;  and  on  the  second,  that  the  defendant  had  a  right  of  carting  tim- 
ber and  wood  only  from  King's  Haugh  Wood,  along  the  plaintiti's  close. 
^  It  did  not  appear  whether  or  not  he  had  been  carting  wood  upon  the 
occasion  in  question.  Upon  this  finding,  the  learned  judge  directed  a 
verdict  to  be  entered  for  the  defendant  on  the  second  plea,  with  leave 
for  the  plaintiff  to  move  id  enter  on  it,  instead,  a  verdict  for  the  plaintilK 

Kelly  moved  for  a  rule  nisi  accordingly,  on  the  ground  that  the  defen- 
dant having  failed  in  establishing  the  right  of  way  to  the  extent  to  which 
he  claimed  it,  or  even  in  showing  that  he  was  carting  wood  on  the  occa- 
sion in  question,  the  plaintiff  was  entitled  to  the  verdict  on  the  second 
plea.  Ihere  was  no  question  as  to  the  others.  A  rule  nisi  having  been 
granted, 

Stephen,  Serjt.,  B.  Andrews,  and  Palmer,  showed  cause. — The  jury 
have  found  that  the  defendant  had  a  Umited  right  of  way  :  and  if  he  had 
a  right  of  way  to  any  extent  or  for  any  purpose,  he  was  justified  in  enter- 
ing the  plaintiff's  close,  and  removing  any  obstruction.  The  obstruction 
was  equally  an  impediment  to  a  limited  as  to  an  unlimited  ri^ht  of  way ; 
and  the  real  issue  raised  by  the  plea  is,  whether  or  not  the  defendant  was 
justified  in  removing  that  obstruction :  in  relation  to  that  question,  the 

Erecise  extent  of  his  right  was  immaterial,  or  the  precise  mode  in  which 
e  was  exercising  It.  If  that  had  been  material,  the  plaintiff  should  have 
new-assigned.  VVhere  a  defendant  has  not  made  out  his  plea  to  the 
extent  he  has  pleaded  it,  yet,  if  he  proves  enough  to  show  that  the  plain- 
tiff has  no  right  of  action,  he  entitles  himself  to  the  verdict;  Rcnington 
V.  Benington,  Cro.  Eliz.  157.  In  Tapley  v.  I^iainwright,  5  B.  &  Adol. 
395,  ('27  Eng.  Com.  Law  Rep.  UJ),)  the  defendant  pleaded  to  trespass 
qu.  cl.  fr.,  that  two  closes  in  which  the  trespass  had  been  committed,  had 
been  severed  by  the  plaintiff  from  a  waste  over  which  the  defendant 
had  a  right  of  common ;  the  plaintiff  replied,  that  they  had  been  enclosed 
for  more  than  twenty  years ;  and  it  was  held  that  that  replication  was 
sutficienlly  established,  by  showing  that  anv  part  of  them  had  been 
enclosed  for  that  period.  [Tiif  dal,  C.  J. — If*^  the  verdict  be  entered  for 
the  defendant,  this  plea  would  be  evidence  in  all  future  times  that  the 
defendant  had  a  right  to  the  extent  stated  in  the  plea ;  but  according  to 
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Mcretrood  v.  Wood,  4  T.  R.  157,  if  you  do  not  prove  a  prescription  as 
laid,  you  fail  altogether.  We  think  the  defendant  cannot  be  entitled  to  a 
verdict  generally  on  this  plea.]  At  all  events,  he  may  take  it  distribu- 
lively,  and  treat' the  several  allegations  as  several  pleas,  within  the  prin- 
ciple of  rules  4,  5,  6  of  Hil.  4,  W.  4  ;  as  in  Knight  v.  H'oore,  3  New 
Cases,  3,  (32  Eng.  Com.  Law  Rep.  11;)  and  Phythian  v.  White,  1  Mees. 
&  Welsh.  216. 

Kelly  and  Gunning,  in  support  of  the  rule. 

Ballard  v.  Dyson,  1  Taunt.  279,  and  Drewell  v.  Toider,  3  B*  <Xz^  Add. 
735.  (23  Eng.  Com.  Law  Rep.  172,)  show  conclusively  that  a  defendant 
or  plaintiff  who  set  up  a  prescriptive  right,  and  prove  one  less  extensive 
than  they  had  alleged,  fail  altogether ;  and  where  a  defendant  pleads  a 
right  more  extensive  than  he  is  entitled  to,  the  plaintiff  need  not  new 
a.ssign  the  limited  or  qualified  right ;  Coivlivg  v.  Higginson,  4  Mees.  & 
Welsh.  245.  The  only  question  is,  whether  the  defendant  can  enter  a 
verdict  distributively  on  this  plea,  under  the  rules  of  Hil.  4  W.  4.  And 
a  verdict  can  only  be  entered  distributively  where  the  jury  finds  one  of 
several  allegations  contained  in  the  pleading;  but  here  there  is  no  allega- 
tion that  the  defendant  has  a  right  of  way  for  the  purpose  of  carting 
timber;  and  the  finding  of  the  jury  is  of  something  which  does  not 
appear  on  the  record  at  all.  In  order  to  enter  a  distributive  verdict,  the 
court  must  amend ;  and  they  will  not  amend  by  inserting  a  species  of 
right  which  the  defendant  never  claimed,  and  which  therefore  the  plain- 
tiff could  not  be  prepared  to  meet. 

Tin  DAL,  C.  J. — It  appears  to  me  that  this  is  a  general  plea  of  right  of 
way  on  foot  and  with  horses,  cattle,  carts,  wagons,  and  other  carriages, 
at  the  defendant's  free  will  and  pleasure,  for  the  more  convenient  occu- 
pation of  his  close,  called  King's  Haugh  Wood ;  and  as  the  jury  have 
found  a  right  for  carting  timber  and  wood  only,  from  King's  Haugh 
Wood,  the  question  is,  whether  the  plea  can  be  taken  distributively,  and 
the  verdict  be  entered  accordingly :  and  I  think  it  cannot.  I  cannot  put 
it  as  a  plea  asserting  a  general  right  of  way  for  all  purposes,  and  ano- 
ther right  for  a  particular  purpose.  But  we  are  called  upon,  when  the 
defendant  says  there  is  a  general  right  for  the  convenient  occupation  of 
his  close,  to  qualify  it  by  saying  that  the  verdict  shall  be  entered  as  for 
a  right  of  carting  timber  only.  The  new  rules  do  not  apply  to  such  a 
case.  If  the  deSndant  wishes  to  qualify  it  by  amendment,  it  can  only 
be  allowed  on  payment  of  costs.  He  mav  have  leave  to  amend  the  pica 
according  to  the  verdict ;  the  plaintiff  to  be  at  liberty  to  reply  de  novo, 
and  the  other  pleas  to  be  withdrawn. 

Vacghaw,  J. — In  Knight  v.  Woore,  the  defendant  pleaded  a  right  of 
way  for  the  purpose  of  conveving  water  and  goods  from  the  river ;  and 
the  jury  found  he  had  a  right  to  fetch  water.  What  the  jury  found 
therefore  was  contained  in  the  plea,  and  the  allegations  were  capable  of 
l)eing  distributed ;  here  the  jury  have  found,  but  the  defendant  has  no 
where  alleged,  a  right  of  way  for  carting  tiniber  only. 

CoLTMAN,  J.,  and  ERSKl^E,  J.,  concurring,  the  defendant  had 

Leave  to  amend  on  payment  of  costs. 
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TOTTON,  Demandant;  VINCENT,  Deforciant.— p.  626. 

Fine  of  conusor's  lands  in  Y.  and  any  other  adjoining  parish  amended  bj  inserting  the 
parish  of  R.,  an  adjoining  parish  in  which  the  conusor  had  land,  which  had  gone 
according  to  the  deed  to  lead  the  uses. 

BoMPAS,  Serjt.,  moved  to  amend  a  fine  of  Hil.  49  G.  8,  by  inserting 
the  parish  of  Ridgewell.    ^ 

The  deed  to  lead  the  uses  conveyed  a  close,  called  Boveley,  in  the 
parish  of  Great  Yeldham,  and  all  the  conusor's  other  lands  in  the  parish 
of  Great  Yeldham,  or  any  other  adjoining  parish. 

By  affidavit,  it  now  appeared  that  a  small  portion  of  the  land  was  in 
the  adjoining  parish  of  Ridgewell,  and  that  the  possession  had  gone  con- 
sistently with  the  deed. 

By  3  &  4  W.  4,  c.  74,  ss.  7,  9,  if  it  be  apparent  on  the  deed  that 
there  is  an  omission  of  any  portion  of  land  intended  to  be  passed,  the 
fine  shall  be  valid  as  to  that  portion,  without  amendment ;  but  as  the 
omission  here  appeared  only  by  afiSdavit,  the  parties  applied  to  amend. 

Per  Curiam^  Fiat. 


PORTER  against  O'MEARA.— p.  626. 

The  Court  reversed  an  outlawry  in  an  action  for  1200/.  on  payment  of  costs,  without 

calling  on  the  defendant  to  put  in  bail. 
An  affidavit  in  support  of  a  rule  to  reverse  an  outlawry  should  show  distinctly  that  the 

defendant  was  abroad  at  the  date  of  the  exigent, 

A  RULE  niii  had  been  obtained  to  reverse  the  outlawry  of  the  defend- 
ant upon  an  affidavit  that  he  resided  in  France  from  December,  1836,  to 
April,  1839. 

The  writ  of  exigent  was  issued  on  the  18th  of  May,  1837. 

KeUey  and  Ohannell  showed  cause,  on  the  ground  that  it  did  not 
follow,  from  the  defendant's  residing  in  France,  that  he  might  not  occa- 
sionally come  to  England,  as  it  appeared,  by  affidavit,  he  had  done  on 
the  23d  of  May,  1837. 

BompaSy  Serjt.,  and  Wightman^  in  support  of  the  rule,  contended 
that,  as  it  was  sworn  the  defendant  resided  in  France  from  December, 
1836,  and  was  there  on  the  23d  of  May,  1837,  it  might  be  intended  he 
was  there  on  the  18th  also. 

But  the  Court  not  being  satisfied,  an  affidavit  was  then  furnished  by 
the  defendant's  wife,  who  was  present  in  Court,  that  the  defendant  was 
at  Boulogne  on  the  18th. 

The  counsel  for  the  plaintifi*  then  required  that,  as  the  action  was  for 
1200/.,  the  defendant  should  be  called  on  to  put  in  bail  to  the  action  ; 
Levi  V.  Claggetty  1  Mees.  &  Welsh.  547.  Ball  v.  HatokinSj  4  Mees.  & 
Welsh.  692,  showed  that  the  practice,  as  to  requiring  bail,  continued  the 
same  since  the  stat.  1  &  2  Vict.  c.  110,  as  before. 

The  Courty  however,  refused  to  require  bail,  and  made  the  rule  for 
reversing  the  outlawry.  Absolute,  on  payment  of  costs. 
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JAMES  w.  ATTWOOD.— p.  628. 

llie  court  or  a  jud^  have  a  concurrent  jurisdiction  to  nwear  witnesMes  examined  before  an 
arbitrator,  notwitiistandmg  the  statute  3  &.  4  W.  4,  c  42,  s.  41. 

Halgomr,  on  a  former  day,  moved  to  rescind  or  amend  an  order  of 
reference,  or  to  revoke  the  submission,  on  the  ground  that  tlie  order 
directed  the  witnesses  to  be  sworn  before  a  judge,  instead  of  being  sworn 
by  the  arbitrator,  as  required  by  3  &  4  W.  4,  c.  42,  s.  41. 

He  contended  that  that  statute, was  imperative  as  to  the  arbitrator, 
and  excluded  the  power  of  a  judge  or  the  court;  and  he  submitted  that 
it  would  be  in  vain  to  amend  the  order  of  reference,  as  the  arbitrator 
had  taken  no  note  of  the  testimony  of  several  of  the  witnesses. 

The  Court,  however,  thought  that  the  statute  did  not  exclude  the 
concurrent  jurisdiction  of  the  court  or  a  judge  to  swear  the  witnesses, 
and  only  granted  a  rule  nisi  to  amend  the  or4,er  of  reference,  by  direct- 
ing the  witnesses  to  be  sworn  by  the  arbitrator  to  what  they  had  stated, 
or  to  be  reheard  and  sworn  by  the  arbitrator  as  to  those  matters  of 
which  he  had  taken  no  note. 

fVilde,  SerjL,  and  Whatdeyj  for  the  defendant,  now  assented  to  sucl 
amendment,  and  referred  to  Hodsoll  v.  Wise,  4  Mees.  &  Welsh.  630, 
which  decides  that  the  arbitrator  may  swear  the  witnesses,  notwith- 
standing the  order  of  reference  directs  them  to  be  sworn  before  tho 
judge  of  assize. 

Rule  absolute  accordingly. 


BILLING  V.  KIGHTLEY.— p.  629. 

It  is  not  allowed  to  a  party  to  make  up  and  deliver  the  Iasuc  in  demurrer,  without  demanding 
of  hia  opponent  a  joinder  in  demurrer. 

Thb  plaintiff  had  demurred  to  the  defendant's  plea,  and  withoTit  any 
demand  for  a  joinder  in  demurrer,  made  up  and  delivered  the  issue  in 
demurrer. 

Wilde^  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  joinder  in  demurrer. 
The  rule  of  Hil.  4  W.  4,  s.  3,  prescribes,  that  "  No  rule  for  joinder  in 
demurrer  shall  be  required,  but  the  party  demurring  may  demand  a 
joinder  in  demurrer,  and  the  opposite  party  shall  be  bound,  within  four 
days  after  such  demand,  to  deliver  the  same;  otherwise  judgment." 

Stephen^  Serjt.,  who  showed  cause,  contended,  that  the  rule  was  not 
imperative,  bift  left  the  plaintiff  an  option  of  making  up  the  demurrer 
book  without  demanding  a  joinder :  he  could  not  proceed  to  judgment 
without  a  demand  of  joinder,  if  the  defendant  took  no  notice  that  the 
book  was  made  up ;  but  when  the  rule  for  joinder  was  dispensed  with, 
he  might  proceed  at  once  to  make  up  the  demurrer  book. 

TiNDAL,  C.  J. — Why  should  not  the  defendant,  if  he  sees  his  plea  is 
ill,  have  the  opportunity  of  taking  out  a  summons  to  amend? 

.The  fair  construction  of  the  rule  is,  that  the  demand  shall  be  made, 
and  if  the  joinder  be  not  delivered  within  four  days,  the  opposite  party 
may  sign  judgment.  Rule  absolute. 

VOL.  XXXV. — 22 
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PAGET  V.  CHAMBERS.— p.  630. 

An  attorney  having  been  admitted  in  the  Court  of  Common  Pleas  in  January,  1826.  with- 
out fraud,*— upon  an  affidaTit  that  he  was  then  an  attorney  of  the  Court  of  King's  Bench, 
and  upon  producing  his  admission  in  that  court,  in  1810,  and  reading  his  affidaTit  th.Ht 
he  had  paid  |he  duty  on  the  articles,  and  that  he  had  been  admitted  an  attorney  of  the 
Court  of  King's  Bench, — the  Court  of  Common  Pleas  refused  in  1839  to  atrike  hira 
off  the  roll,  on  the  ground  that  he  hod  censed  to  practise  in  1820,  had  been  readmittrti 
in  the  Court  of  King's  Bench  in  1828,  but  had  not  taken  out  his  certificate  after 
such  readmission  till  January,  1836. 

A  KULB  nisi  was  obtained  in  Easter  term,  calling  on  Mr.  Henry 
Wilton,  the  plaintiff's  attorney,  to  show  cause  why  his  name  should  not 
be  struck  off  the  roll  of  attorneys  of  this  Court  on  the  ground  that  he 
had  been  admitted  on  the  supposition  that  he  was  an  attorney  of  the 
Court  of  King's  Bench,  when,  in  fact,  he  was  not  an  attorney  of  that 
Court.     See  Wilton  v.  Chambers,  7  Adol.  &  Ell.  524,  (34  E.  C.  L.  R,) 

It  appeared  from  the  affidavits,  that  Mr.  Wilton  was  admitted  an 
attorney  of  the  Court  of  King's  Bench  in  1810,  and  took  out  his  fin*t 
certificate  in  1813 :  he  renewed  his  certificates  annually  till  1819 ;  and 
the  last  expired  on  the  15th  November,  1820,  when  he  ceased  to  prac- 
tise, and  to  take  out  certificates. 

In  1823  he  was  readmitted  an  attorney  of  the  Court  of  King's  Bench, 
upon  an  afiSdavit  of  his  former  admission  and  certificates,  and  of  his 
having  ceased  to  practise  on  the  15th  November,  1820. 

After  this  readmission,  he  took  out  no  certificate  till  January,  1826. 
But, 

In  Hilary  term,  1826,  he  was  admitted,  for  the  first  time,  an  attorney 
of  the  Court  of  Common  Pleas,  upon  an  affidavit  that  he  was  then  an 
attorney  of  the  Court  of  King's  Bench,  and  upon  producing  to  the  officer 
of  this  Court  the  admission  of  1810,  and  reading  his  affidavit  that  he 
had  paid  the  duty  on  the  articles,  and  that  he  had  been  admitted  an 
attorney  of  the  Court  of  King's  Bench. 

He  now  swore  that  there  was  no  fraud  on  his  part  in  obtaining  this 
admission :  that  he  had  applied  to  the  secondary  to  be  informed  what  was 
necessary  to  be  done  on  the  occasion,  and  had  stated  to  that  officer  the 
facts  of  his  case  as  to  admission  and  readmission  in  the  Court  of  King'n 
Bench,  and  taking  out  his  certificate  in  January,  1826 :  that  he  showcil 
his  affidavit  to  the  officer  before  swearing  it ;  that  the  officer  told  him  it 
was  sufficient,  and  that  he  need  nt)t  give  the  usual  notices :  and 

The  officer  now  certified  that  the  affidavit  was  in  the  precise  form 
then  in  use. 

In  Michaelmas  term,  1837,  the  Court  of  Queen's  Bench  set  aside 
certain  judgments,  executions,  and  other  securities  in  the  cause  of 
Wilton  V.  Chambers,  on  the  ground  that  Wilton  was  not  entitled  to' 
practise  in  that  Court,  because,  not  having  taken  out  his  certificate  till 
1826,  his  admission  in  1823,  was  null  and  void  under  37  G.  3,  c.  90, 
8.  31. 

Urle  and  Sfiea  showed  cause. 

Wilton's  admission  in  this  Court  in  1826  was  regular  according  to  the 
practice  at  that  time :  there  was  no  fraud  and  no  motive  for  it ;  for  the 
admission  in  the  Court  of  King's  Bench  was  not  null  and  void:  &n 
attorney  may  practise  in  various  ways  without  a  certificate ;  as  in  the 
county  court :  Hoglkinson  v.  Mayer,  6  Adol.  &  Ell.  194,  (33  E.  C.  L.  B. :} 
and  may  take  out  his  certificate  after  an  interval  without  readmission: 
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JEx  parte  Jones^  2  Dowl.  451,  Hilleary  y.  H ungate,  8  Do^l.  56,  Ux  parte 
Motion,  2  Dow.  &  Ry.  238,  (16*E.  C.  L.  R.)  If  Wilton  had  desired  to 
be  called  to  the  bar,  he  must  have  applied  to  the  Court  to  be  struck  ofT 
the  roll,  whether  he  had  a  certificate  or  not:  that  application,  however, 
would  have  been  unnecessary  if  his  admission  were  void.  But  the 
neglect  to  take  out  his  certificate,  which  is  to  make  an  attorney's  ad- 
mission void  under  sect.  31,  of  37  G.  3,  c.  90,  means  a  wilful  neglect ; 
and  not  a  mere  inadvertence;  and  there  is  nothing  to  show  wilful  neglect 
here.  Then,  a  readmission,  in  some  respects,  gives  validity  to  an  ad- 
mission; In  re  Hodgson  and  Ross,  3  Adok  &  El.  226,  (30  £.  C.  L.  R. :) 
and  the  rules  as  to  readmission  are  often  relaxed  at  the  discretion  of  the 
Court:  Hz  parte  Hubbard,  1  Dowl.  438,  Hx  parte  Blunt,  5  Dowl.  281. 

This  application,  too,  is  made  after  the  lapse  of  thirteen  years,  and  if 
the  objection  be  tenable,  the  party  is  liable  to  penalties  for  the  whole  of 
that  period:  Slack  v;  Wilkins,  1  Cr.  &  M.  23.  But  in  Ex  parte  Page, 
1  Bingh.  160,  {8  E.  C.  L.  R.,)  and  Anonymous,  2  B.  &;  Acfol.  766,  (22 
E.  C.  L.  R.,)  the  Court  were  inclined  to  think,  that  after  such  a  lapse 
of  time,  the  roll  should  be  conclusive. 

WUde,  Serjt.,  in  support  of  the  application. — This  rule  was  obtained 
on  the  ground  that  Wilton  was  not  an  attorney  of  the  Court  of  King*s 
Bench  in  1826.  That  has  been  decided  by  the  proper  tribunal ;  and 
this  Court  cannot,  after  such  decision,  say  that  Wilton  was  on  the  roll 
of  the  Court  of  King's  Bench  in  1826.  If  his  admission  there  was  void, 
his  admission  in  this  Court  falls  to  the  ground.  And  the  neglect  on 
which  the  Court  of  Queen's  Bench  has  pronounced  his  admission  void 
may  well  be  termed  a  wilful  neglect :  for,  if  he  had  applied  to  be  re- 
admitted in  that  Court  in  1826,  he  must  have  explained  why  he  omitted 
to  obtain  his  certificate  after  1823,  whereas,  by  coming  to  this  Court  on 
his  supposed  admission  in  the  King's  Bench,  he  eluded  all  inquiry. 

Cur.  adv,  vult. 

TiNDAL,  C.  J. — Upon  this  rule,  which  calls  on  Mr.  Henry  Wilton  to 
show  cause  why  his  name  should  not  be  struck  off  the  roll  of  attorneys 
of  this  Court,  the  facts  upon  which  the  Court  is  called  upon  to  determine 
are  these : — 

Mr.  Wilton  was  admitted  an  attorney  of  the  Court  of  King's  Bench 
in  1810,  and  took  out  his  first  certificate  as  an  attorney  in  1813,  con- 
tinuing his  certificate  yearly  till  1819  inclusive,  when  his  last  certificate 
was  in  force  until  the  15th  November,  1820.  From  that  time  he  ceased 
to  take  out  his  certificate,  or  to  practise,  till  1826. 

In  the  year  1823  he  was  readmitted  an  attorney  of  the  Court  of 
King's  Bench,  upon  an  affidavit  stating  his  original  admission,  and  that 
in  pursuance  of  the  statute,  and  previous  to  his  practising,  he  took  put 
a  certificate,  which  he  continued  to  take  out  and  duly  to  pay  for  the  same, 
until  15th  November,  1820,  but  from  that  day  he  omitted  so  to  do,  and 
ceased  to  practise.  But  after  such  readmission,  no  certificate  was  taken 
oat  by  him  until  1826. 

Upon  this  state  of  facts,  on  the  25th  June,  1837,  a  rule  fim  was 
obtained  in  the  Court  of  King's  Bench,  in  the  case  of  WiU(m  v.  Oham- 
bers,  calling  on  the  plaintiff  to  show  cause  why  certain  judgments,  exe- 
cutions, and  other  securities,  should  not  be  set  aside ;  which  rule  was 
afterwards  made  absolute  in  Michaelmas  term,  1837,  the  rule  reciting^ 
that  Wilton  was  not  entitled  to  practise  in  the  Couit  of  King's  Bench, 
«id  that  the  question  as  to  the  judgments,  Jcc.|  should  be  referred  to 
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the  Master,  on  certain  terms  therein  contained.  The  judgment  of  the 
Court  of  King's  Bench  is  reported  in  7  ^dol.  &  Ellis,  532,  from  which 
it  appears  that  the  ground  on  which  the  Court  proceeded  to  make  the 
rule  absolute  was,  that  on  readmission,  an  attorney  is  bound  to  take 
out  his  certificate  forthwith ;  and  that  Mr.  Wilton  not  having  so  done 
till  1826,  his  admission  in  1823  was  null  and  void,  under  the  thirty-first 
section  of  the  stat.  87  G.  3,  c.  90 ;  or,  in  other  words,  that  in  1826  be 
was  off  the  roll  of  attorneys  of  that  Court. 

Such  being  the  statement  relating  to  Mr.  Wilton  as  an  attorney  of 
the  Court  of  King's  Bench,  it  appears  that,  in  Hilary  term,  1826,  he 
was  admitted,  for  the  first  time,  an  attorney  of  the  Court  of  Common 
Pleas,  upon  affidavit  that  he  was  then  an  attorney  of  the  Court  of 
King's  Bench,  and  upon  producing  to  the  officer  the  admission  of  1810 
in  the  Court  of  King's  Bench,  and  reading  his  affidavit  that  he  had  paid 
the  duty  on  the  articles,  and  that  he  had  been  admitted  an  attorney  of 
the  Court  of  King's  Bench. 

Nothing  can  be  more  express  or  positive  than  the  affidavit  of  Mr. 
Wilton,  as  to  the  exclusion  of  any  possibility  of  fraud  on  his  part  in 
obtaining  his  admission  in  this  Court.  In  Hilary  term,  1826,  he  ap- 
plied at  the  Secondary's  office  to  ascertain  what  was  requisite  and 
necessary  in  order  to  be  admitted  an  attorney  of  this  Court ;  he  stated  to 
the  Secondary  the  exact  facts  of  his  case  as  to  his  admission  and  read- 
mission  in  the  Court  of  King's  Bench,  and  that  he  had  taken  out  his 
first  certificate  under  such  readmission  in  January,  1826 ;  and  asked 
the  officer  especially,  if  it  was  necessary  for  him  to  give  the  usual 
notices,  as  he  had  done  on  his  readmission,  when  the  Secondary  told 
him  he  need  not  do  so,  but  that  all  that  was  necessary  was  to  make  such 
affidavit,  as  in  fact  he  had  made ;  and  even  before  he  swore  the  affidavit, 
he  showed  it  to  the  Secondary,  who  stated  it  was  sufficient.  And  the 
officer  has  certified  to  the  Court,  during  the  progress  of  the  argument, 
that  the  affidavit  was  in  the  precise  form  then  used,  and  upon  which  very 
large  numbers  of  attorneys  have  been  admitted  in  this  Court ;  although, 
since  that  time,  the  form  has  been  altered  by  the  insertion  of  the  state- 
ment that  the  party  has  continued  an  attorney  of  the  Court  of  King's 
Bench  ever  since  his  admission  or  readmission. 

Upon  this  affidavit  Mr.  Wilton  was  admitted ;  and  from  the  year  1826 
he  took  out  his  certificate  regularly  to  1831,  when  he  ceased  to  practise 
altogether. 

]Now,  it  may  be  questionable  whether  he  was  regularly  admitted,  or 
more  properly,  .whether  he  was  entitled  to  claim  to  be  admitted  in  the 
Common  Pleas,  upon  filing  the  affidavit  which  he  produced  ;  for  if  the 
defect  in  it  had  been  pointed  out  at  the  time,  the  Court  would  probably 
have  required  an  original  admission  in  this  Court. 

But  he  was  admitted,  defacto^  without  any  fraud,  and  with  the  know- 
ledge of  the  Secondary,  whom,  as  before  stated,  he  consulted  on  the 
steps  to  be  taken.  He  had  never  practised  in  the  Common  Pleas  before 
that  admission ;  he  had  never  been  guilty  of  any  neglect  in  taking  out 
his  certificate  after  his  original  admission  in  that  Court.  The  objection, 
.therefore,  which  was  made,  and  held  to  be  available  against  the  validity 
of  his  readmission  in  the  Court  of  King's  Bench,  viz.,  that  he  had  not 
forthwith  taken  out  his  certificate,  and  that,  therefore,  under  37  G.  3, 
c.  90,  s.  31,  his  admission  was  null  and  void,  cannot  apply  to  his  admis- 
sion in  the  Common  Pleas  in  1826 ;  for  the  certificate  was  forthwith 
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taken  out  after  such  admission,  and  regularly  continued.  If  Mr.  Wil- 
ton, instead  of  resting  upon  his  admission  in  the  Court  of  King's  Bench, 
bad  given  the  regular  notices,  and  obtained  his  admission  as  an  original 
admission  as  an  attorney  in  this  Court,  all  would  have  been  not  only 
valid  in  law,  but  strictly  regular  and  free  from  objection. 

The  question,  therefore,  becomes  this, — whether  this  Court  is  bound 
to  strike  Mr.  Wilton's  name  off  the  roll,  on  the  ground,  not  that  his  ad- 
mission is  absolutely  void,  but  that,  as  the  facts  now  appear,  it  may  have 
been  irregularly  obtained.  And  we  think,  under  the  circumstances 
above  referred  to,  and  particularly  observing  the  great  distance  of  time 
at  which  the  objection  is  made,  that  we  Are  not  called  upon,  in  the  exer- 
cise of  a  sound  discretion,  to  direct  his  name  to  be  struck  off. 

The  rule,  therefore,  must  be  discharged ;  but,  as  it  appears  to  us,  thai 
if  the  Court  had  known,  at  the  time  of  his  admission  in  1826,  that  his. 
admission  in  the  Court  of  King's  Bench  was  invalid  on  the  ground  of 
the  omission  to  take  out  his  certificate,  they  would  not  have  allowed  him 
to  be  admitted  in  this  Court  on  such  aflSdavit,  we  think  it  should  be  dis- 
charged without  costs.  Rule  discharged. 


TOPLIS  and  Another  v.  GRANE.— p.  636. 

Defendant,  attorney  of  O,  authoriited  plnintiffH,  as  brokers,  to  dii«train  the  goods  on  A.*8  pre. 
mises,  for  rent  due  to  O.;  whereupon  the  diKtrc^dts  was  mode.  Some  of  the  goods  bcin^  prU 
viieged  from  dirlress,  and  claimed  by  the  owners,  pluinliffs  required  an  indemnity,  which 
defendant  gave  on  the  part  of  O.,  and  aflerwards  paid  he  would  give  a  further  guaranty. 
I'he  owners  of  the  privileged  goods  having  sued  and  recovered  against  plaintiffs,  Held,  that 
defendant  was  liable  to  make  good  the  loss  they  had  sustained. 

The  declaration  stated,  that  the  defendant  at  the  time  of  the  making 
of  his  promise  and  undertaking  thereinafter  mentioned,  carried  on  the 
business  of  an  attorney  and  solicitor;  that  just  before  the  time  when, 
&c.,  he  had  represented  and  affirmed  to  the  plaintiffs  that  he  was  the 
attorney  of  one  Frances  Osborne,  and  that  the  said  F.  Osborne  was  then 
lawfully  entitled  to  certain  arrears  of  rent,  to  wit,  210/.  1:"5.  6d.,  due  to 
her  at  Christmas  1831  from  one  William  Armstrong,  in  respect  of  the 
rent  of  certain  premises,  being  No.  6,  New  Bridge  Street,  in  the  parish 
of  St.  Bride's,  in  the  city  of  London ;  and  that  slie  was  then  entitled  to 
distrain  on  the  said  premises  for  the  recovery  thereof;  and  thereupon,  on 
the  14th  of  January  18.*}2,  in  consideration  thereof,  and  that  theplainlifl'sj, 
at  the  special  instance  and  request  of  the  defendant,  would,  by  them- 
selves or  their  agents,  seize  and  distrain  certain  goods  and  chattels  on 
the  premises  as  No.  5,  New  Bridge  Street,  for  the  recovery  of  the  said 
arrears  of  rent  so  alleged  to  be  due  to  F.  Osborne,  the  defendant  under- 
took, and  then  faithfully  promised  the  plaintiffs  to  indemnify  and  save 
harmless  the  plaintiffs  from  all  loss,  damage,  costs,  and  charges  which 
should  or  might  arise  or  happen,  or  he  incurred  by  them  for  or  by  reason 
of  such  seizure  and  distress  of  the  said  goods  and  chattels,  or  any  of 
them :  that  the  plaintiffs,  confiding  in  the  said  promise  and  undertaking 
of  the  defendant,  did  then  employ  certain  persons  then  carrying  on  the 
business  of  brokers  in  co-partnership,  to  wit,  one  Thomas  Warlters,  one 
William  Warlters,  and  one  Samuel  Lovejoy,  to  make  such  seizure  and 
distress  of  the  said  several  goods  and  chattels  as  agents  of  the  plaintiffs 
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m  that  behalf;  and  the  defendant  then  assented  to  the  employment  of 
such  last  mentioned  persons  by  the  plaintiffs.     That  the  said  agents  of 
the  plaintiffs  did  then,  to  wit,  on,  &:c.,  as  such  agents,  seize  and  distrain 
the  said  several  goods  and  chattels  then  being  on  the  premises  for  the 
recovery  of  the  arrears  of  rent  alleged  by  the  defendant  to  be  due  to  F. 
Osborne.     That  after  the  said  seizure  and  distress,  to  wit,  on,  &c.,  divers 
large  quantities  of  the  said  goods  and  chattels  so  distrained  as  aforesaid 
were  claimed  by  divers  persons,  on  the  ground  that  the  same  goods  and 
chattels  respectively  were  privileged  from  the  said  seizure  and  distrcFs 
so  made  on  behalf  of  F.  Osborne ;  of  which  claims  the  defendant   had 
notice,  and  was  then  requested  by  the  plaintiffs  to  permit  them  to  return 
the  same  goods  and  chattels  to  the  said  respective  claimants,  but  tlie 
defendant  then  wholly  refused  to  give  such  permission,  and  then  directed 
the  plaintiffs  to  retain  the  said  goods  and  chattels,  and  cause  the  same 
to  be  retained  as  such  distress  as  aforesaid.     That  several  persons  who 
had  so  claimed  the  said  several  goods  and  chattels  on  the  ground  of  their 
being  so  privileged  from  distress  and  seizure,  and  who  were  then  at  the 
time  of  the  said  distress  in  fact  entitled  to  the  possession  of  the  same 
goods  and  chattels  respectively,  thereupon  impleaded  the  said  T.  WarJ- 
lers  and  W.  Warlters,  together  with  other  persons,  in  divers,  to  wit,  ten 
differont  actions  at  law,  for  the  recovery  of  damages  in  respect  of  the 
seizure  and  detention  of  the  several  goods  and  chattels  to  which  they 
were  so  respectively  entitled ;  which  said  respective  actions  the   defen- 
dant did  defend  or  cause  to  be  defended ;  and  such  proceedings  were 
thereupon  had  in  the  said  several  actions  that  they  the  said  T.  Warlters 
and  W.  Warlters  were  afterwards  forced  and  obliged  to  pay,  and  did 
out  of  the  joint  funds  of  themselves  and  said  S.  Lovejoy  as  such  copart- 
ners, pay  unto  the  said  several  persons,  being  plaintiffs  in  the  respective 
actions,  divers  sums  of  money,  amounting  in  the  whole  to   140/.,  for 
damages  in  respect  of  such  seizure  and  distress  of  and  upon  their  said 
rjspecdve  goods  and  chattels,  and  in  order  to  compromise  the  claims 
and  demands  of  the  said  several  persons  in  respect  thereof,  and  for  cer- 
tain costs  of  suit  of  the  respective  plaintiffs  in  the  said  actions ;  and  T. 
Warlters  and  W.  Warlters  were  also  forced  and  obliged  to  pay,  and  did 
out  of  the  joint  funds  of  themselves  and  S.  Lovejoy,  as  such  copartners, 
pay  divers  other  sums  of  money,  amounting  in  tne  whole  to  150/.,  for 
costs  necessarily  incurred  by  them  in  respect  of  the  premises,  and  hi  and 
about  the  keeping  and  detaining  of  the  said  soods  and  chattels  to  await 
the  result  of  the  actions ;  and  the  said  T.  Warlters,  W.  Warlters,  and 
S.  Lovejoy,  then  demanded  payment  from  the  plaintiffs  of  the  several 
last  mentioned  sums  of  money :  but  although  the  said  respective  goods 
and  chattels  so  claimed  as  being  privileged  from  the  distress  and  seizure 
were  at  the  time  of  such  distress  and  seizure  in  fact  so  privileged,  whereof 
the  defendant  had  due  notice ;  and  although  afterwards,  on  the  25ih  of 
January  1835,  the  plaintiffs  gave  notice  to  the  defendant  of  the  demand 
of  payment  so  made  upon  tnem  by  T.  Warlters,  W.  Warlters,  and  S. 
Lovejoy,  and  then  requested  the  defendant  to  indemnify  and  save  harm- 
less the  plaintiffs  from  and  against  the  same  payments  and  all  damages 
in  respect  of  the  premises ;  nevertheless,  the  defendant,  not  regarding  w^ 
promise  and  undertaking,  did  not,  nor  would,  when  he  was  so  requested, 
or  at  any  other  time,  indemnify  and  save  harmless  the  plaintifls  from 
such  payments  to  T.  Warlters,  W.  Warlters,  and  S.  Lovejoy,  of  the  last 
mentioned  sums  of  money  or  any  part  thereof,  or  of  all  damages  in 
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respect  thereof,  but  wholly  neglected  and  refused  so  to  do :  by  means 
whereof  they,  for  recovering  damages  on   occasion  of  the  premises, 
afterwards  impleaded  the  plaintiffs  in  a  certain  action  in  his  Majesty's 
Court  of  Exchequer,  and  such  proceedings  were  thereupon  had  in  the 
said   court,  that  the  said  T.  Warlters;  W.  Warlters,  and  S.  Lovejoy, 
afterwards,  by  the  consideration  and  judgment  of  the  court,  recovered 
against  the  plaintiffs  a  large  sum  of  money  on  occasion  of  the  premises. 
and  of  their  costs  by  them  about  their  suit  in  that  behalf  expended,  to 
wit,  164/.  9*.,  which  sum  of  money  the  plaintiffs  afterwards,  to  wit,  on, 
Ate,  -were  forced  and  obliged  to  pay,  and  did  then  pay  to  T.  Warlters, 
W.  Warlters,  and  S.  Lovejoy:  and  the  plaintiffs  were  also  forced  and 
obliged  to  lay  out  and  expend,  and  did  lay  out  and  expend,  a  large  sum, 
to  wit,  50/.,  in  and  about  their  defence  in  the  said  action :  from  which 
said  several  sums  of  money  so  paid  by  the  plaintiffs,  the  defendant  had 
not  indemnified  and  saved  harmless  the  plaintiffs,  although  often  request- 
ed so  to  do,  but  had  therein  wholly  failed  and  made  default,  contrary  to 
the  form  and  effect  of  the  said  promise  and  undertaking  of  the  defendant 
so  by  him  made.     The  plaintiffs  also  alleged  as  a  further  breach,  thai 
although  they  had  been  put  to  and  had  incurred  divers  other  costs  and 
charges,  to  wit,  100/.,  on  occasion  of  the  premises;  and  ahhough  after- 
wards, on  the  4th  of  June  1835,  the  plaintifl^s  required  the  defendant  to 
indemnify  them  the  said  costs,  charges,  and  expenses,  yet  the  defendant, 
not  regarding  his  said  promise,  had  not  indemnified  the  plaintiff's,  nor 
paid  to  them  the  said  moneys,  or  any  part  of  them. 

The  declaration  also  contained  indebitatus  counts, — each  claiming 
200/.,— for  the  price  and  value  of  work  done  and  materials  for  the  same 
provided  by  the  plaintiffs ;  for  money  paid  for  the  use  of  the  defendant ; 
and  for  money  found  to  be  due  on  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit,  upon  which  issue  was 
joined.  Secondly, — as  to  so  much  of  the  causes  of  action  in  the  first 
couDt  mentioned  as  related  to  the  employment  of  T.  Warlters,  W. 
Warlters,  and  S.  Lovejoy,  by  the  plaintiffs  in  that  count  mentioned, — 
that  the  defendant  did  not  assent  to  the  employment  of  them  to  make 
such  seizure  and  distress  modo  et  forma ;  upon  which  issue  was  joined. 
Eightly, — as  to  the  first  count, — that  the  plaintiffs  were  damnified  as  in 
that  count  mentioned,  by  and  through  the  negligence,  misconduct,  and 
default  of  the  plaintiffs  and  their  servants,  and  by  and  through  the  want 
of  skill,  care,  and  attention  of  the  plaintiflfs  and  of  their  servants,  and  not 
further  or  otherwise.  Eleventhly, — as  to  the  second  and  third  counts, — 
that  the  said  work  in  the  second  count  mentioned,  was  done  and  per- 
formed by  the  plaintiff^s,  upon  the  retainer  of  the  defendant,  for  the 
purpose  of  distraining  for  certain  arrears  of  rent  in  and  upon  certain 
premises ;  and  that  the  materials  therein  also  mentioned  were  provided 
by  the  plaintiffs  in  and  about  the  same ;  and  that  the  money  in  the  third 
count  mentioned  was  paid  and  disbursed  by  the  plaintiffs  in  and  about 
the  said  work  upon  the  said  retainer,  and  for  the  purpose  aforesaid ;  and 
that  the  work  was  done  and  performed  by  the  plaintiffs  in  so  negligent, 
unskilful,  and  improper  a  manner,  that  by  and  through  the  default,  neg- 
ligence, and  want  of  skill,  care,  and  attention  of  the  plaintiffs  in  that 
behalf,  the  said  work  and  the  materials  for  the  same  provided,  and  the 
disbursements  so  made,  became  and  were  wholly  useless  and  of  no  value 
whatsoever  to  the  defendant ;  whereof  the  plaintiffs,  at  the  time  in  tlio 
second  and  third  counts  mentioned,  had  notice. 
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To  the  eighth  plea,  the  plaintiffs  replied,  that  they  were  not  dannnified 
as  in  the  first  count  mentioned,  by  and  through  the  negligence,  miscorv 
duct,  or  default  of  the  plaintiffs  or  their  servants,  or  by  or  through  the 
want  of  skill,  care,  or  attention  of  the  plaintiffs  or  theiV  servants,  mode 
et  forma :  upon  which  issue  was  joined.  To  the  eleventh, — that  the 
work  in  the  second  count  mentioned  was  not  done  and  performed  by  the 
plaintiffs  in  so  negligent,  unskilful,  or  improper  a  manner,  that  by  and 
through  the  default,  negligence,  want  of  skill,  care,  or  attention  of  tlie 
nlaintiffs  in  that  behalf,  the  work  and  materials  for  the  same  providen. 
and  the  disbursements  so  made  in  respect  of  the  same,  Decame  and  were 
wholly  useless,  and  of  no  value  whatever  to  the  defendant,  modo  et  forma; 
upon  which  issue  was  joined. 

The  action  was  brought  to  recover  the  sum  of  185/.  9^.  6d.  under  the 
following  circumstances. 

The  plaintiffs,  at  the  several  times  hereinafter  mentioned,  were  part- 
ners as  auctioneers  and  valuers,  under  the  firm  of  T^plis  and  Son.  The 
defendant  is  an  attorney ;  and  from  a  period  anterior  to  Christmas,  1831, 
until  the  24th  of  June,  1832,  ca.rried  on  business  as  such  in  partnership 
with  Brooks  and  Cooper ;  since  that  time  he  has  practised  as  an  attorney 
without  a  partner. 

At  Christmas,  1831,  the  sum  of  2*10/.  155.  6d.  became  due  from  Wil- 
liam Armstrong  to  Frances  Osborne,  the  aunt  of  the  defendant,  in  the 
first  count  respectively  named,  for  rent  of  the  premises  in  the  first  count 
referred  to.  William  Armstrong  was  an  auctioneer;  and  the  lower 
part  of  the  premises  was  used  by  him  for  the  purpose  of  an  auction  room. 
On  the  afternoon  of  Saturday  the  Hth  of  January,  1832,  the  defendant 
r.alled  at  the  plaintiffs'  office,'  but  not  finding  them  there,  he  gave  their 
r:lerk  the  following  written  authority  to  distrain :  "  To  Messrs.  Toplis,  ur 
their  agent, — I  do  hereby  authorise  you,  or  your  agent,  to  seize  and  dis- 
train the  several  goods  and  chattels  on  the  premises.  No.  5,  New  Bridge 
Street,  in  the  parish  of  St.  Bride's,  in  the  city  of  London,  for  the  sum  of 
210/.  155.  6d.  for  arrears  of  rent  due  from  William  Armstrong  to  Frances 
Osborne,  at  Christmas  last :  and  for  so  doing  this  shall  be  a  sufficient 
warrant  or  authority.     As  witness,"  &c. 

The  defendant  desired  the  clerk  to  get  the  distress  levied  forthwith,  as 
there  was  a  large  quantity  of  furniture  in  the  auction  room.  On  being 
informed  that  both  the  plaintiffs  were  absent,  he  said,  unless  he  could  gel 
the  distress  levied  at  once,  he  must  take  it  elsewhere  to  be  done ;  where- 
upon the  clerk  observed,  that  as  soon  as  any  one  came  in  it  should  bo 
attended  to.  The  clerk  altered  the  warrant  by  erasing  the  name  Toplis, 
and  substituting  the  name  of  Warlters,  and  by  introducing  after  the 
words  *"  or  their  agent,"  the  name  of  "  Joshua  Gray."  He  then  took 
the  warrant,  as  altered,  to  Messrs.  Warlters  and  Lovejoy,  with  direc- 
tions to  execute  the  same  forthwith  :  and  early  on  Monday  morning  the 
16th  of  January,  Messrs.  Warlters  and  Lovejoy,  by  their  clerk,  Joshua 
Gray,  distrained  all  the  goods  on  the  premises  for  the  arrears  of  rent. 
Their  man,  Jonathan  Armstrong,  was  left  in  possession  of  the  said  dis- 
tress on  the  premises. 

Afterwards,  the  plaintiffs  informed  the  defendant  of  the  levying  of  the 
distress,  by  the  following  letter : — 

"  Sir— We  beg  respectfully  to  inform  you,  that  the  levy  and  distress 
was  made  on  the  effects  at  Armstrong's  which  produced  a  strong  sense- 
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tion  on  the  parties  interested,  and  they  have  made  many  threats  on  the 
subject,  but  we  presume  there  will  be  no  difficulty." 

On  the  19th  of  January,  Messrs.  Warlters  and  Co.  were  served  with 
written  notices  directed  to  them  and  to  the  defendant,  and  to  the  said 
Frances  Osborne,  of  claims  of  some  of  the  goods  by  ten  different  per- 
sons, as  being  their  property :  whereupon  Messrs.  Warlters  handed  over 
such  respective  notices  to  the  defendant.  On  the  same  day  the  plaintiffs 
bent  their  clerk  to  the  defendant,  to  request  that  he  would  ^ive  them  fur- 
ther directions,  and  an  express  indemnity  before  thty  proceeded  further 
with  the  distress:  when  the  defendant  wrote  to  the  plaintiffs  the  following 
letter : — 

"  Sir — We  hereby  undertake  on  the  part  of  Mrs.  Osborne,  to  indem- 
nifv  you  for  proceeding  to  sell  the  goods  distrained  on  the  premises,  No. 
5,  ^{ew  Bridge  Street. 

Your  obedient  servants, 
20  January,  1832.  Brooks,  Grane,  and  Cooper. 

To  Messrs.  Toplis  and  Son." 

Whereupon  the  plaintiffs  forwarded  the  same  to  Messrs.  Warlters, 
vtf'ilh  the  addition  underwritten  of  the  following  indemnity,  which  they 
required : — 

"  We  hereby  undertake  to  indemnify  you  in  the  above  matter. 

James  Toplis  and  Son. 

To  Messrs.  Warlters  and  Lovejoy." 

On  the  21st  of  January  the  goods  distrained  were  duly  condemned, 
and  some  of  them  were  removed  from  Armstrong's  premises  to  Messrs. 
Warlters  and  Co.'s  ware-rooms  in  Farringdon  Street,  preparatory  to  a 
sale ;  of  which  removal  the  defendant  had  notice. 

On  the  23d  of  January  a  clerk  of  Messrs.  Warlters  called  on  the  defen- 
dant, and  stated  that  Mr.  Marks,  the  claimant's  attorney,  had  called  upon 
Messrs.  Warlters,  and  said  that  he  had  got  a  note  from  the  defendant  to 
deliver  up  the  goods;  when  the  defendant  said  that  Messrs.  Warlters 
were  to  go  on  with  his,  defendant's,  instructions  till  the  same  were  con- 
tradicted. 

On  the  24th  of  January  the  defendant  called  upon  the  plaintiffs,  and 
told  them  they  were  to  go  on  with  the  distress,  and  that  he  would  give 
them  a  further  guaranty. 

On  the  25th  of  January  the  defendant  called  upon  Messrs.  Warlters, 
and  stated  he  would  write  to  them  that  evening  or  the  following  morn- 
ing ;  and  that  the  goods  were  not  to  he  removed  till  then.  Messrs. 
W  arlters  then  advertised  the  goods  for  sale,  on  Friday  the  27th  of  January. 

On  the  28th  of  January  the  defendant  wrote  to  the  plaintiffs, — *'  As  the 
goods  are  not  yet  sold,  I  must  request  you  to  consider  my  letter  to  you 
of  the  20th  instant,  containing  an  undertaking  on  the  part  of  Mrs.  Osborne 
to  indemnify  you  for  selling  tnem,  as  revoked.  I  must  leave  you  to  exer- 
cise  your  own  discretion  as  to  selling  them  or  not ;  but  if  you  wish  for 
any  other  indemnity  or  guaranty,  I  will  with  pleasure  apply  to  Mrs. 
Osborne  for  her  sanction." 

The  case  then  set  out  a  voluminous  correspondence,  from  which  it 
appeared  that  the  ten  claimants  proceeded  with  their  actions  against 
Warlters  and  Co. :  the  defendant  refused  to  give  any  indemnity,  or  any 
positive  instructions  as  to  defending  the  actions  or  selling  the  goods :  and 
!iltimately,  judgment  having  been  given  for  the  claimant  in  one  action. 


Digitized  by  VjOOQIC 


346  Topus  V.  Grane.  T.  T.  1839,  [5io 

the  others  wore  all  compromised,  Warlters  and  Co.  restoring  the  goods 
and  paymg  the  claimants'  taxed  costs. 

Warlters  and  Co.  then  sued  the  plaintiffs  ^or  the  amount  they  had  paid 
in  those  actions,  and  for  their  own  charges  for  distraining,  and  recovered 
against  the  plaintiffs  164/.  95.:  the  plaintiff's  costs  of  defending  thai 
action  were  21/.  6d. :  making  in  the  whole  \8^L  9s.  6d. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  of  fact  which 
the  jury,  under  the  circumstances,  might  have  drawn  ;  and  the  parties 
agreed  to  be  concluded  by  the  finding  of  the  court  upon  the  whole  mat- 
ter :  and  the  question  for  the  opinion  of  the  court  was,  whether,  under^ 
the  circumstances,  the  defendant  was  liable  or  not,  and,  if  he  was,  to 
what  amount ;  and  the  verdict  and  judgment  was  to  be  entered  accord- 

in§jy- 

The  case  was  argued  during  the  sittings  in  banc  after  Hilary  term,  by 

Wightman,  for  the  plaintiffs,  who  contended  that  the  defendant,  by  his 
letter  of  the  14th  of  January,  and  the  specific  orders  given  on  the  ^Sd, 
24th,  and  '^5th,  had  made  himself  responsible  to  the  plaintifl's ;  and,  as 
his  warrant  of  distress  was  addressed  to  the  plaintiffs  or  their  agent,  the 
striking  out  the  name  Toplis,  and  inserting  that  of  Warlters,  was  imma- 
terial :  at  all  events,  it  was  sanctioned  by  the  order  given  to  Warlters 
and  Co.  the  '.33d  of  Jfanuary  to  go  on  with  the  distress. 

IV.  //.  Watsojif  for  the  defendant,  argued  that  the  indemnity  given  by 
the  defendant  extended  only  to  legal  acts  of  the  bailiff;  for  a  wrong-doer 
cannot  claim  an  indemnity :  that  it  was  binding  on  Mrs.  Osborne  and 
not  on  the  defendant ;  or,  if  binding  on  the  defendant,  that  it  was  an 
indemnity  by  Brooks,  Grane,  and  Co.,  and  not  by  the  defendant  alone; 
Hurrell  v.  Jones,  3  B.  &  Aid.  47,  (5  Eng.  Com.  Law  Rep.  47 :)  also 
that,  if  it  turned  out  to  be  an  executed  contract  when  the  declaration 
alleged  it  to  be  executory,  the  variance  was  fatal.  Com.  Dig.  Action  on 
the  Case  on  Assumpsit,  t".  0. 

The  warrant  of  the  14th  of  January  contained  no  specific  autliority, 
and,  therefore,  if  the  goods  were  not  distrainable,  there  was  no  indcni- 
nity,  and  the  bailiff,  not  the  defendant,  must  be  liable.  In  Adamsony,. far 
visl  4  Bingh.  66,  (13  E.  C.  L.  R.,)  there  was  a  specific  authority  given 
by  the  defendant  to  the  auctioneer  the  sell  the  goods  in  question :  so  in 
HumphreyB  v.  Pratt,  2  Dow.  &  Clark,  288,  the  defendant,  who  had 
desired  certain  cows  to  be  taken  in  execution,  was  held  responsible  to 
the  sheriff  because  he  had  given  a  specific  authority,  and  for  his  own 
benefit.  The  defendant  here,  had  given  no  express  indemnity,  and 
though,  where  the  facts  warrant  it,  an  indemnity  may  be  implied  from 
facts,  Bett8  v.  aibbins,  2  Adol.  &  Ell.  57,  (29  E.  C.  L.  R.,)  yet  in  Fare- 
brother  V.  Ansley^  1  Campb.  343,  it  was  held  that  there  is  no  implied 
promise  on  the  part  of  a  sheriff  to  indemnify  an  auctioneer  who  sells 
goods  under  a  fi^fa.,  when  employed  to  do  so  by  the  sheriff's  ofiScer  to 
whom  the  warrant  is  directed,  and  the  plaintiff's  attorney  in  the  original 
cause ;  although  the  sheriff  certifies  to  the  excise  oflBce  that  he  himself 
has  seized  and  sold  the  goods.  Wilson  v.  Milnery  2  Campb.  452,  con- 
firms the  same  principle.  Here,  it  was  impossible  to  imply  frqpi  the 
facts  an  intention  to  give  an  indemnity,  for  the  defendant  was  not  a 
principal,  but  merely  attorney  or  agent  for  Mrs.  Osborne.  And  an 
attorney  is  not  liable  as  principal,  unless  he  explicitly  undertakes  such 
a  liability ;  Robinn  v.  Bridge,  8  Mees.  k  Welsh.  114,  Hartop  v.  Jticte, 
2  Moore  i  Scott,  438,  (28  E.  C.  L.  R.) 
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At  all  eyents,  the  defendant  was  not  responsible  for  the  employment 
of  WarUers  and  Co.  There  was  no  authority  for  erasing  the  name  of 
Toplis  and  inserting  another ;  nor,  after  the  erasure,  any  evidence  that 
the  name  of  Toplis  had  ever  been  there.  In  Houiin  v.  Barrow^  6  T. 
R.  122,  the  sheriff  directed  a  warrant  to  one  Moore,  and  all  his  other 
officers,  to  arrest  the  defendant,  and  Moore  having  afterwards  inserted 
the  name  of  Cook,  it  was  held,  that  the  warrant  was  illegal,  and  that  the 
arrest  by  Cook  was  consequently  void :  and  the  same  principle  was  acted 
on  in  Buralem  v.  Fem^  2  Wils.  47. 

The  rest  of  the  argument  turned  on  various  questions  of  fact  raised  by 
the  special  case. 

fVightmajif  in  reply.— Where  the  authority  is  illegal,  both  parties 
knowing  it  to  be  illegal,  no  indemnity  can  arise ;  ShachtU  v.  Hosier,  2 
New  Cases,  6'H,  (29  Eng.  Com.  Law  iRep.  438 ;)  but  where  a  defendant 
directs  a  party  to  take  certain  goods  which  he  thinks  himself  authorised 
to  take,  he  is  bound  to  indemnify  his  own  agent ;  Adamson  v.  Jarois ; 
Bells  V.  Gibbins. 

Cur.  adv.  imlL 

TiifDAL,  C.  J. — The  declaration  in  this  case  consisted  of  a  special 
count  upon  a  promise  of  indemnity,  alleged  to  be  made  by  the  defendant 
to  the  plaintiffs,  and  of  the  common  indebitatus  counts,  for  work  and 
labour,  for  money  paid,  and  for  money  due  upon  an  account  stated. 
To  the  whole  of  which  declaration  defendant  pleaded  non-assumpsit,  and 
to  different  parts  of  the  declaration  ten  other  pleas.  As  it  will  be  neces- 
sary to  consider  separately  the  issue  raised  upon  each  of  these  pleas,  it 
will  be  most  convenient  to  take  them  in  their  order,  and  to  apply  the  facts 
found  in  the  special  case  separately  to  each  plea. 

The  special  count  states,  that  "  in  consideration  that  the  plaintiffs  at 
the  request  of  the  defendant  would  by  themselves  or  their  assents  bciTe 
and  distrain  certain  goods  and  chattels  on  certain  premises,  for  the  reco 
very  of  certain  arrears  of  rent  alleged  to  be  due  to  Frances  Osborne,  he 
the  defendant,  undertook  to  indemnify  and  save  harmless  the  plaintlflk 
from  all  loss,  daniagc,  costs,  and  charges,  which  should  or  might  arise, 
or  happen  to,  or  be  incurred  by  them,  for  or  by  reason  of  such  seizure 
:u)d  distress  of  the  said  goods  and  chattels,  or  any  of  them." 

The  plea  of  non-assumpsit,  so  far  as  it  relates  to  this  special  count, 
puts  in  issue  the  promise  to  indemnify  therein  alleged ;  and  cousequenlly 
the  first,  and  indeed  the  principal  question  raised  u})on  the  record,  is, 
whether  the  promise  to  indemnify,  as  laid  in  the  declaration,  is  sup- 
\H)rXed  or  not  by  the  evidence.  And  we  are  of  opinion,  that  upon  such 
evidence  given  at  the  trial  of  this  action,  a  jury  would  have  inferred,  and 
would  have  been  justified  in  inferring,  the  promise  to  indemnity  as  laid 
in  the  declaration. 

it  is  quite  unnecessary  to  lay  it  down  as  a  general  rule  of  law,  that 
ine  broker  who  enters  under  an  ordinary  warrant  of  distress,  and  lakes 
goods  upon  the  premises  that  are  privileged  by  law  from  distress,  can 
)«x>k  for  indemnity  from  his  employer.  In  most  cases,  the  broker  has  a 
Ijetter, opportunity  of  informing  himself,  as  to  any  exemption  from  the 
liability  to  distress  which  may  belong  to  the  goods  found  upon  the  pre- 
mises, than  the  landlord  or  his  agent  can  possibly  have.  The  landlord 
and  the  agent,  indeed,  have  frequently  no  opportunity  whatever.  To 
liold,  therefore,  as  a  general  proposition,  that  the  law  gives,  in  all  cases, 
an  indemnity  to  the  broker,  would  have  the  eflecl,  in  Uiany,  of  throwing 
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the  consequences  of  his  own  wrongful  act  or  want  of  caution  from  him- 
self upon  his  employer;  and  would  tend  to  render  him  generally  careless 
in  the  discharge  of  his  duty.  But  we  think  the  facts  stated  in  this  sfxjcial 
case  would  satisfy  a  jury,  that  the  defendant,  by  his  conduct  ihroughout 
the  whole  transaction,  caused  the  plaintiffs  to  believe  that  they  were  act- 
ing under  an  indemnity  from  him,  and  that  such  indemnity,  therefore, 
may  be  justly  inferred  to  have  been  given.  In  the  first  place,  the  defen- 
dant knew  that  the  premises  on  which  the  distress  was  to  be  taken  were 
in  the  occupation  of  an  auctioneer,  and  that  the  lower  part  of  the  prenu- 
ses  were  used  by  him  for  the  purpose  of  an  auction  room.  In  the  next 
place,  by  his  warrant  of  distress,  he  directs  the  plaintifl's  or  their  agent 
to  seize  and  distrain  "  the  several  goods  and  chattels  on  the  premises," 
words  that  necessarilv  import  his  intention  that  no  part  of  the  goods  w  ere 
to  be  left.  In  the  tfiird  place,  the  defendant  desires  the  distress  to  be 
levied  forthwith,  assigning  as  a  reason  to  the  plaintiffs'  clerk,  "  that  there 
was  a  large  quantity  of  furniture  in  the  auction  room,"  which  could  not 
have  been  understood  by  the  plaintiffs  in  any  other  sense  than  a  specific 
direction  to  take  the  furniture  there  found;  the  defendant  adding,  by  way 
of  urgency  to  his  direction,  "  that,  unless  the  plaintiffs  could  get  the  dis- 
tress levied  at  once,  he  must  take  it  elsewhere  to  be  done."  And,  lastly, 
the  request  made  by  the  plaintiffs  to  the  defendant  for  an  express  indem- 
nity, before  they  proceeded  further  with  the  distress,  shows  that  they  had 
contemplated  acting  under  an  indemnity ;  and  the  express  nidemnity  then 
given,  to  which  the  defendant  was  one  of  the  subscribing  parties,  viz.  an 
indemnity  for  proceeding  to  sell  the  goods,  was  calculated  still  further  to 
assure  the  plaintiffs  that  the  defendant  originally  intended  to  indemnifv 
them  ;  and,  if  so,  the  subsequent  withdrawal  by  the  defendant  of  sucK 
indemnity,  whether  right  or  wrong,  could  not  have  the  eflect  of  dis- 
liharging  him  from  his  original  responsibility.  Add  to  this  that,  on  the 
24th  of  January,  the  defendant  calls  on  the  plaintills,  and  expressly  tells 
them  to  go  on  with  the  distress,  and  he  will  give  them  a  further  guaranty. 
And  we  think  this  evidence  brings  the  case  before  us  within  the  prin- 
ciple laid  down  by  the  Court  of  Queen's  Bench,  in  Hetts  and  Another  v, 
Gibhins,  2  Adol.  &  Ell.  67,  (29  Eng.  Com.  Law  Rep.  29,)  tliat  where 
an  act  has  been  done  by  the  plaintill*  under  the  express  directions  of  the 
defendant,  which  occasions  an  injury  to  the  rights  of  third  jiersons,  yci 
if  such  act  is  not  apparently  illegal  in  itself,  but  is  done  honestly  and  bona 
fide  in  compliance  with  the  defendant's  directions,  he  shall  be  bound  to 
indemnify  the  plaintiff  against  the  consequences  thereof.  We  therefore 
think  that  upon  the  first  issue  the  verdict  must  be  entered  for  the  plaintiffs. 
Tiie  second  issue  is,  whether  the  defendant  assented  to  the  employmen* 
by  the  plaintills  of  Messrs.  Warlters,  to  make  the  seizure  and  distress 
As  to  which,  the  evidence  was,  that  the  warrant  was  originally  directed 
to  Messrs.  Toplis  or  their  agent,  which  implied  a  power  to  depute  iheit 
authority  to  someone.  On  the  21st  of  January  the  defendant  has  notice 
that  the  goods  had  been  removed  from  the  premises  to  the  warehousci 
of  Warlters  and  Co.  preparatory  to  a  sale.  No  dissent  is  expressed  on 
the  part  of  the  defendant.  On  the  23d  a  clerk  of  Messrs.  Warlters  call* 
on  the  defendant,  and  informs  him  that  one  of  the  claimants  had  demanded 
the  delivery  of  the  goods  under  a  note  from  him  the  defendant,  when  the 
defendant  answers  that  Messrs,  Warlters  and  Co.  were  to  go  on  with  ♦ht 
defendant's  instructions  till  the  same  were  countermanded :  and  again, 
on  the  25th,  there  is  a  personal  communication  between  the  defendant 
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and  Messrsj  Warlters  and  Co.    We  think  these  circumstances  furnish 
a!)undanl  evidence  for  the  jury  to  firid  l!iis  issue  in  favour  of  the  plaintiff. 

An  objection  however  was  made,  that  in  the  altered  and  erased  statf 
of  the  warrant  there  was  no  legal  evidence  of  the  appointment  of  Messrs 
Warlters.  But  we  think  as  the  alterations  made  were  capable  of  proof, 
if  not  actually  visible  on  the  warrant,  the  reason  and  occasion  of  making 
them  might  also  be  explained  to  the  jury ;  and  that  the  result  of  the  alter- 
ation was,  that  Messrs.  Warlters  were  substituted  for  Messrs.  Top.is 
the  plaintiffs.  Notwithstanding  this  objection,  therefore,  we  tnink  il.e 
verdict  may  stand. 

The  eighth  and  the  eleventh  issue  each  depend  upon  the  same  con^id^^ra- 
tion.  The  defence  set  up  in  the  eighth  plea,  which  is  pleaded  t'^  tliC  lirst 
count,  is,  that  the  plaintiffs  were  damnified  through  the  nogligctice,  mis- 
conduct, and  default  of  themselves  and  their  servants.  The  defence  set 
up  by  the  eleventh  plea,  which  is  pleaded  to  the  indebitatus  counts,  is,  that 
the  work  and  labour,  &c.,  of  the  plaintiffs  became  wholly  useless  to  the 
defendant,  through  their  want  of  care  and  skill.  Both  these  issues  there- 
fore depend  on  this  consideration, — was  it  the  duty  of  the  plaintiffs  or 
their  agents  to  ascertain  that  the  goods  seized  were  not  privileged  by  law 
before  they  made  the  seizure?  and  we  think  that  although  such  duly  ma v 
be  cast  upon  the  broker  in  cases  of  ordinary  distresses  for  rent,  or  at  all 
events  the  duty  of  using  proper  care  and  diligence  in  ascertaining  that 
the  distress  may  be  safely  made,  yet  in  this  case  the  defendant  by  his 
conduct  dispensed  with  it :  for  he  knew  the  circumstances  under  which 
the  goods  were  taken  to  and  left  upon  the  premises,  and  with  such 
knowledge  he  directed  the  plaintiffs  or  their  agent  to  seize  all  the 
goods  found  on  the  premises  for  the  rent  due ;  thereby  removing  all  sus- 
picion,  or  motive  for  inquiry,  on  the  part  of  the  plaintiffs.  These  issues, 
therefore,  we  also  think  should  be  found  for  the  plaintiffs. 

Upon  the  whole,  we  think  that  the  plaintiffs  are  entitled  to  judgment 
in  the  manner  above  stated.  Judgment  for  plaintiff8.(a) 

(a)  Jodgment  wss  also  giTen  on  the  8d,  4th.  5th,  Cth,  7th,  9th,  and  10th  issues; 
bat  thej  raised  principally  questions  of  fact,  and  have  therefore  been  omitted  in  this 
report 


EDWARDS  V.  The  Bishop  of  EXETER  and  EDWARD  JAMES 
TODD,  Clerk.— p.  652. 

Where  a  Protestant  and  a  Catholic  are  co-patrons  of  an  advowson,  the  right  of  presenta- 
tion  is  in  the  Protestant  alone. 

QUARE  IMPEDIT.  The  first  count  of  the  declaration,  after  showing 
that,  at  the  time  of  the  last  avoidance,  the  plaintiff  and  one  William. 
Knight  were  seised  of  the  advowson,  of  the  church  of  Combpyne  therein 
mentioned,  as  of  fee,  in  equal  moieties,  as  tenants  in  common,  proceeded 
to  allege  that,  on  the  11th  of  November,  1836,  the  said  church  became 
vacant  by  the  death  of  Edward  Cook  Forward,  the  then  last  incumbent 
of  the  said  church,  by  means  whereof,  and  because  the  said  W.  Knight, 
at  the  time  when  the  said  church  so  became  vacant,  as  last  aforesaid, 
was  and  from  thence  continually  had  been  and  still  continued  a  person 
professing  the  Roman  Catholic  religion,  it  did  and  doth  belong  to  the 
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plaintiff  to  present  a  fit  person  to  the  said  church  at  this  vacancy ;  but 
the  defendants  unjustly  hinder  and  disturb  her  therein. 

The  defendants, — the  ordinary,  and  clerk  collated  by  him, — pleaded 
that,  at  the  time  when  the  church  became  and  was  vacant  by  the  death 
of  Edward  Cook  Forward,  the  said  W.  Knight  and  the  plaintiff  remained, 
continued,  and  were  so  severally  and  respectively  seised  of  and  in  the 
said  church  continually  until  and  at  and  after  the  time  of  the  collation 
hereinafter  mentioned,  whereof  the  said  bishop  at  all  times  had  notice. 
That  the  said  church  became  vacant  by  the  death  of  E.  C.  Forward  on 
a  certain  day,  to  wit,  on  the  9th  of  November,  1836,  and  continued  so 
vacant  thence  until  the  28th  of  October,  1837.  That  afterwards,  and 
before  six  months  had  elapsed  after  the  said  vacancy,  to  wit,  on,  &c.,  the 
plaintiff  presented  to  the  said  bishop,  as  and  being  such  ordinary,  to  be 
by  him  as  such  ordinary  admitted,  instituted,  and  inducted  into  the  said 
church,  a  certain  clerk,  to  wit,  one  Richard  Bradley.  That  thereupon, 
and  because  the  said  W.  Knight  had  not  joined  or  in  any  manner  con- 
curred in  the  said  presentation  of  R.  Bradley  to  the  bishop  to  be  by  him 
so  admitted,  instituted,  and  inducted,  and  not  otherwise,  the  said  bishop 
then  declined  and  refused  to  accept  and  rejected  such  presentation  of 
the  said  R.  Bradley,  as  it  was  lawful  for  him  to  do ;  and  then  and  thcro 
on  that  occasion  declared  and  assigned  his  the  said  bishop's  reason  an<l 
ground  for  so  declining  and  refusing  to  accept,  and  for  so  rejecting  such 
presentation,  to  be  the  neglect  and  omission  of  the  said  W.  Knight  to 
concur  or  join  in  the  said  presentation.  That  afterwards,  and  before  the 
said  28th  of  October,  on  the  10th  of  May,  in  the  year  last  aforesaid^ 
more  than  six  months  elapsed  from  the  commencement  of  the  saiil 
vacancy.  That  no  presentation  whatsoever  of  a  clerk  to  the  said  bishop 
to  be  admitted,  instituted,  and  inducted  into  the  church,  except  as  in 
this  plea  aforesaid,  hath  at  any  time  been  made,  submitted,  or  tendered 
to  the  said  bishop.  That  afterwards,  to  wit,  on  the  said  28th  of  October^ 
1837,  the  said  bishop  collated  the  said  church  so  vacant  to  the  said  Ed- 
ward James  Todd,  for  that  the  six  months  after  the  avoidance  of  the 
said  church  were  before  then  fully  elapsed,  so  that  the  right  of  collating 
had  devolved  to  the  said  bishop  or  ordinary  of  that  place,  as  it  was 
lawful  for  him  to  do.  That  although  true  it  was  that  the  said  W.  Knight, 
at  the  time  when  the  said  church  became  vacant,  was  and  thence  con- 
tinually had  been  and  still  continued  a  person  professing  the  Roman 
Catholic  religion,  yet  the  bishop  said  that  no  notice  thereof  whatever 
was  given  to  the  said  bishop  until  long  after  the  right  of  collating  the 
said  church  so  vacant  to  the  said  Edward  James  Todd,  clerk,  had 
devolved  to  the  said  bishop,  as  such  ordinary  as  aforesaid.    Verification. 

The  plaintiff  replied,  that  notice  that  the  said  W.  Knight  was  a  per- 
son professing  the  Roman  Catholic  religion  was  given  to  the  said  bishop 
before  any  right  of  collating  the  said  church,  so  vacant,  to  the  said 
Edward  James  Todd  had  devolved  to  the  said  bishop,  as  such  ordinary 
as  aforesaid,  and  before  the  plaintiff  presented  to  the  said  bishop  the 
said  Richard  Bradley,  her  said  clerk. 

Demurrer  and  joinder. 

Kelly^  in  support  of  the  demurrer. 

Without  adverting  to  the  replication,  it  appears  on  the  declaration 
that  the  plaintiff  has  no  title  to  present,  for  Knight,  the  co-patron,  being 
a  Roman  Catholic,  it  did  not  belong  to  the  plaintiff  to  present,  but  to 
the  plaintiff  and  the  University  of  Oxford  in  right  of  Knight.     By  3 
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Jac.  1,  c.  5,  8S.  18,  19,  it  is  enacted,  "  that  every  person  or  persons  that 
is  or  shall  be  a  popish  recusant  convict,  during  the  time  that  he  shall  be 
or  remain  a  recusant  shall,  from  and  after  the  end  of  this  present  session 
of  parliament,  be  utterly  disabled  to  present  to  any  benefice,  with  cure 
or  without  cure,  prebend,  or  any  other  ecclesiastical  living,  or  to  collate 
or  nominate  to  any  free  school,  hospital,  or  donative  whatsoever ;  and 
from  the  beginning  of  the  present  session  of  parliament  shall  likewise 
be  disabled  to  grant  any  avoidance  to  any  benefice,  prebend,  or  other 
ecclesiastical  living :" — "  and  that  the  chancellor  and  scholars  of  the 
University  of  Oxford,  and  the  chancellor  and  scholars  of  the  University 
of  Cambridge,  shall  have  the  presentation,  nomination,  collation,  an<l 
donation  of  and  to  every  such  benefice,  prebend,  or  ecclesiastical  living, 
school,  hospital,  and  donative."  By  the  1  W.  &  M.  c.  26,  s.  2,  it  is 
enacted,  "  that  every  person  who  shall  refuse  or  neglect  to  make,  repeat, 
and  subscribe  the  declaration  mentioned  in  an  act  of  this  present  par- 
liament, intituled,  *  an  act  for  the  better  securing .  the  government  by 
disarming  papists,  and  reputed  papists,*  when  it  shall  be  tendered  to 
such  person  by  any  two  or  more  justices  of  the  peace,  as  in  the  said  act 
is  enacted,  or  who  shall  upon  notice  given,  as  in  the  said  act  is  directed^ 
refuse  or  forbear  to  appear  before  them  for  the  making,  repeating,  and 
subscribing  thereof,  and  shall  thereupon  have  his  name,  surname,  and 
usual  place  of  abode  certified  and  recorded  at  the  general  quarter  ses- 
sions to 'be  holden  for  the  shire,  riding,  division,  or  liberty,  for  which 
such  two  justices  shall  be  justices  of  the  peace,  by  the  clerk  of  the  peace, 
or  town  clerk,  as  in  the  said  act  is  appointed,  every  such  person  so 
recorded  shall  be,  from  and  after  the  time  of  such  record  made,  adjudged, 
taken,  and  esteemed,  disabled  to  make  such  presentation,  collation, 
nomination,  donation,  or  grant  of  any  avoidance  of  any  benefice,  pre- 
bend, or  ecclesiastical  living,  as  fully  and  amply  as  if  such  person  were 
a  popish  recusant  convict  by  the  laws  or  statutes  of  this  realm ;  any 
law,  statute,  or  usage  to  the  contrary  notwithstanding;  and  that  the 
chancellor  and  scholars  of  the  University  of  Oxford,  and  the  chancellor 
and  scholars  of  the  University  of  Cambridge,  by  what  name  or  names 
soever  they  or  either  of  them  are  incorporated,  shall  respectively  have 
the  presentation,  nomination,  collation,  and  donation  of  and  to  every 
such  benefice,  prebend,  or  ecclesiastical  living,  school,  hospital,  and 
donative,  set,  lying,  and  being  in  the  respective  counties,  cities,  and 
other  the  places  and  limits  in  the  said  act  of  the  third  of  King  James 
mentioned,  as  in  and  by  the  said  act  is  directed  and  appointed,  so  often 
as  any  of  them  shall  become  void,  according  to  the  limitations,  directions, 
and  provisions  in  that  behalf  limited,  enacted,  and  provided.*'  And  by 
the  12  Ann.  c.  14,  s.  1, — after  reciting.  "  forasmuch  as  by  an  act  of 
parliament  made  in  the  third  year  of  the  reign  of  King  James  the  First, 
intituled  an  act  to  prevent  and  avoid  dangers  which  may  grow  by  popish 
recusants,  and  al<o  one  other  act,  made  in  the  first  year  of  the  reign  of 
their  late  Majesties  King  William  and  Queen  Mary,  intituled,  ^  an  act 
to  vest  in  the  two  universities  the  presentations  of  benefices  belonging 
to  papists,*  the  presentation,  nomination,  collation,  and  donation  of  and 
to  benefices,  prebends,  and  ecclesiastical  livings,  schools,  hospitals,  and 
donatives  belonging  to  popish  recusants,  and  other  persons  thereby  dis- 
abled to  present,  collate,  or  nominate,  are  given  to  the  two  universities ; 
but  they  are  so  given  only  where  such  persons  are  and  stand  convicted 
by  Bucb  ways  and  means  as  in  the  said  recited  acts  are  mentioned  and 
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provided ;  which  acts  do  nevertheless  prove  ineffectual  for  such  purposes, 
by  reason  such  patrons  are  not  convicted,  or  not  in  such  manner  as  the 
said  acts  do  direct  and  appoint ;  therefore,  for  making  the  said  laws 
more  effectual,  and  for  the  speedier  and  easier  vesting  th«  presentations 
to  such  benefices  in  the  two  universities,  according  to  the  intention  of 
the  said  laws," — it  is  enacted,  "  that  every  papist  or  person  making  pro- 
fession of  the  popish  religion,  and  every  child,  not  being  a  protestant, 
under  the  age  of  one  and  twenty  years,  of  every  such  papist  or  person, 
professing  the  popish  religion,  and  every  mortgagee,  trustee,  or  person 
anyways  interested,  directly  or  indirectly,  mediately  or  immediately,  by 
or  for  any  such  papist  or  person  making  profession  of  the  popish  reli- 
ion,  or  such  child,  as  aforesaid,  whether  such  trust  be  declared  by 
writing  or  not,  shall,  from  and  after  the  10th  day  of  July,  which  shall 
be  in  the  year  of  our  Lord  1714,  be  disabled,  and  is  hereby  made  inca- 
pable to  present,  collate,  or  nominate  to  any  benefice,  prebend,  or  eccle- 
siastical living,  school,  hospital,  or  donative,  or  to  grant  any  avoidance 
of  any  benefice,  prebend,  or  ecclesiastical  living ;  and  that  every  such 
presentation,  collation,  nomination,  and  grant,  and  every  admission, 
institution,  and  induction  to  be  made  thereupon,  shall  be  utterly  void 
and  of  no  effect,  to  all  intents,  constructions,  and  purposes  whatsoever  • 
and  that  in  every  such  case  the  chancellor  and  scholars  of  the  Universitj 
of  Oxford,  and  the  chancellor  and  scholars  of  the  University  of  Cam- 
bridge, by  what  name  or  names  soever  they  or  either  of  them  are  incor- 
porated, shall  respectively  have  the  presentation,  nomination,  collation, 
and  donation  of  and  to  every  such  benefice,  prebend,  or  ecclesiastical 
living,  school,  hospital,  and  donative,  set,  lying,  and  being  in  the  respect- 
ive counties,  cities,  and  other  places  and  limits  in  the  said  act  of  the 
third  year  of  King  James  mentioned,  as  in  and  by  the  said  act  is  directed 
and  appointed  in  the  case  of  a  popish  recusant  convict." 

And  the  bishop  is  not  bound  to  collate  on  the  presentation  of  one  of 
two  tenants  in  common;  Co.  Lit.  186  b. 

It  may  be  urged  on  the  part  of  the  plaintiff,  that  these  acts  apply 
only  to  the  case  where  a  patron  sole  seised  is  a  papist,  or  many  patrons 
jointly  seised  are  all  papists  :  but  the  statutes  contain  no  such  restric- 
tion ;  and  the  language  of  12  Ann.  c.  14,  is  most  general  and  compre- 
hensive : — "  Every  papist  shall  be  disabled  to  present ;  every  such  pre- 
sentation shall  be  void  and  of  no  effect ;  and  in  every  such  case  the 
chancellor  and  scholars  of  the  university  shall  have  the  presentation." 
If  a  catholic  be  within  the  first  and  second  provisions  of  the  clause,  his 
presentation  must  also  be  within  the  last.  And  there  is  nothing  to  pre- 
vent the  university  from  presenting  jointly  with  the  protestant  patron : 
as,  in  the  case  of  the  bankruptcy  of  one  of  two  partners,  the  disposition 
of  the  property  is  in  the  assignees  of  the  bankrupt  jointly  with  the  sol- 
vent partner ;  nor  is  this  any  hardship  on  the  protestant  patron ;  for 
when  the  church  was  full  he  might  have  had  a  partition  of  the  advow- 
son  to  present  by  turns,  and  then,  the  presentation  of  each  being  sepa- 
rate, 7  Ann.  c.  18,  the  university  would  only  have  taken  the  turn  of  the 
catholic.  In  the  Chancellor  of  Cambridge  v.  Walgrave^  Hob.  126,  where 
an  advowson  belonged  to  a  papist,  two  parts  of  it  were  seised  into  the 
King's  hands  under  the  statute  of  Elizabeth,  and  it  was  held  the  King 
alone  should  present,  because,  where  he  is  seised  in  common  with  a 
subject,  he  has,  by  virtue  of  his  prerogative,  the  first  turn  ;  Wats.  Clerg. 
Law,  66,  Vin.  Abr.  Presentatiotij  (J. ;  but  that  does  not  affect  the  present 
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case.  The  defendants,  therefore,  are  entitled  to  the  judgment  of  the 
Court,  because  the  right  of  Knight  was  in  the  universitj,  and  one  of 
several  patrons  cannot  present  alone. 

Manning^  contra. — According  to  Bracton,  249  a,  where  three  are 
jointly  seised  of  an  advowson,  if  two  join  in  a  presentation,  and  the 
third  dissent,  a  writ  will  lie  to  the  bishop  to  receive  the  presentation  of 
the  two ;  it  may  be  conceded,  however,  that,  generally  speaking,  where 
several  joint  tenants  or  tenants  in  common  disagree,  the  bishop  may 
reject  the  presentation  of  one ;  Termes  de  la  Ley,  Presentment ;  Doctor 
and  Student,  ch.  30,  p.  239:  but  the  right  of  the  bishop  to  refuse  turns 
on  the  disagreement  of  the  parceners,  and  does  not  apply  to  the  case 
where  one  of  them  is  disabled:  and  a  person  professing  the  Roman 
Catholic  religion  is  totally  disabled  to  present. 

Then,  though  the  statute  of  James  is  a  public  act  as  to  that  portion 
of  the  clause  which  creates  the  disability,  it  must  be  construed  as  a  pri- 
vate act  where  it  confers  the  right  of  presentation  on  the  university. 
In  Anne  Needier  y.  Bishop  of  Winchester^  Hob.  227,  it  is  said,  "  though 
the  statute  of  James  be  general  against  recusants,  and  namely  in  that 
point  which  disables  them  to  present^  yet  the  clause  that  gives  their  pre- 
sentations to  the  universities  respectively  is  special,  and  must  be  pleaded 
or  found,  or  else  the  Court  is  not  to  take  knowledge  of  it."  Com.  Dig. 
Parliament^  R.  10  Rep.  57  6.  And  the  same  principle  has  been  laid 
down,  with  reference  to  other  statutes,  in  Plowd.  65  a,  Dwarris  on 
Statutes,  629,  1  Sid.  24,  Holland's  Case,  4  Rep.  76,  Dumpor's  Case, 
Id.  120. 

That  the  statute  of  James  is  penal  cannot  be  disputed ;  Butler's  note 
to  391  a,  Co.  Lit.,  Co.  Lit.  154  b.  And  the  language  of  an  act  of 
parliament  creating  a  disability,  particularly  of  a  private  act,  is  never 
to  be  extended  in  construction :  that  proposition  has  been  laid  down, 
with  reference  to  the  statute  of  James,  in  Vaugh.  373,  and  Cawley's 
Law  of  Recusants,  221 ;  and  with  reference  to  other  statutes  in  Reniger 
V.  Fogassa^  Plowd.  13  a,  Wimbish  v.  Tailbois,  Id.  57  a,  Partridge  v. 
Strange,  Id.  88  b,  Fulmerstone  v.  Steward,  Id.  109  b,  Stradling  v. 
Morgan,  Id.  204 ;  Stowell  v.  Zouche,  Id.  366  a,  Egston  v.  Studd,  Plowd. 
464  a,  William  v.  Barclay y  Id.  231  a,  Wroth  v.  Countess  of  Sussex,  8 
Leon.  130,  Hammond  v.  Webb,  10  Mod.  282,  Wiseman  v.  Cotton,  1 
Lev.  79,  Rex  v.  Archbishop  of  Armagh,  8  Mod.  7,  Pool  v.  Neel,  2  Sid. 
63,  Bawson  v.  Bargue,  Style,  81,  2  Inst.  112,  Carter,  136. 

In  the  statute  of  James  recusants  are  disabled  by  the  18th  section, 
and  the  right  of  presentation  is  transferred  ta  the  universities  by  two 
distinct  sections,  the  19th  and  20th.  It  is  true  that  in  the  statute  of 
Anne  both  provisions  are  incorporated  in  one  section,  yet  that  section 
concludes  with  the  words  ''as  in  and  by  the  said  act  (of  Jaraes^  is 
directed  and  appointed  in  the  case  of  a  popish  recusant  convict.**  The 
plaintiff,  therefore,  is  not  precluded  from  contending  that  the  disability 
is  general,  extending  to  co-patrons  as  well  as  to  sole  patrons,  whilst  the 
authority  given  to  the  universities  takes  effect  only  in  the  case  oT  a  sole 
popish  patron ;  which  is  the  only  case  within  the  reason  and  within  the 
words  of  the  act.  . 

But  the  statute  of  James,  c.  3,  s.  19,  says,  the  universities  shall  liave 
the  presentation  so  long  as  the  patron  shall  be  a  popish  recusant  convict ; 
and  that  cannot  be  extended  to  the  case  where  one  of  two  patrons  is  a 
popish  recusant.     The  term  "  the  patron**  is  equivalent  to  "  the  person 
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Beised  of  the  advowson  ;**  and  a  person  who  is  alleged  in  pleading  to  be 
seised  is  taken  to  be  sole  seised ;  and  therefore  wher^,  after  seisin  has 
been  pleaded  generally,  the  adverse  party  alleges  a  joint  seisin,  such 
allegation  is  bad  without  a  traverse  of  the  sole  seisin  implied  in  the 
statement  of  seisin  generally:  Com.  Dig.  Pleader^  G.  2,  Co.  Lit.  360, 
a,  881  a,  b.,  Lincoln  College  Ca%e^  3  Rep.  68,  Snow  v.  Wiseman^  2 
Mod.  60. 

If  the  construction  contended  for  by  the  defendants  be  adopted, 
several  penal  restrictions  will  be  extended  to  the  innocent  protestant 
patron.  It  is  provided,  for  instance,  thnt  the  university  shall  not  present 
a  parson  who  has  another  living  ;(a)  that  would  operate  to  prevent  the 
protestant  patron  from  conferring  it  on  a  son,  who,  being  possessed  of  a 
small  living,  might  need  a  second  preferment:  again,  the  university 
incumbent  is  to  forfeit  the  living  if  he  does  not  reside ;  which  would 
equally  preclude  the  protestant  patron  from  giving  a  second  living  to  a 
person  he  might  wish  to  provide  for. 

Kelly  in  reply. — The  disqualification  of  Knight,  on  which  the  uni- 
versity relies,  is  created  by  the  statute  of  Anne,  which  does  not  employ 
the  word  patron^  but  enacts  without  qualification  that  every  papist  shall 
be  disabled  to  present ;  and  that  in  every  such  case  the  university  shall 
have  the  presentation.  Language  more  comprehensive  could  not  have 
been  employed ;  it  requires  no  extension  to  apply  it  to  the  present  case ; 
and  the  supposed  hardship  of  depriving  the  protestant  patron  of  his 
power  to  create  pluralities  arises  out  of  the  statute  of  James,  not  out  of 
the  statute  of  Anne :  that  hardship,  however,  he  might  avoid  by  resort- 
ing to  a  partition  wherever  his  parcener  happens  to  be  a  Roman  Catholic. 
And  no  authority  has  been  cited  to  show  that,  where  one  of  two  parce- 
ners is  a  Roman  Catholic,  the  right  to  present  vests  solely  in  the  other. 

Cur,  adv.  vult. 

TiNDAL,  C.  J. — The  first  count  of  the  declaration  in  this  case,  after 
showing,  by  the  deduction  of  title,  that  at  the  time  of  the  last  avoidance 
the  plaintiff  and  one  William  Knight  were  seised  of  the  advowson  therein 
mentioned,  as  of  fee  and  right  in  equal  moieties,  proceeds  to  allege,  that 
the  church  became  vacant  by  the  death  of  the  last  incumbent,  '*  l»y 
reason  whereof,  and  because  the  said  William  Knight,  at  the  time  when 
the  said  last-mentioned  church  so  became  vacant  as  last  aforesaid,  was, 
and  from  thence  continually  has  been  and  still  is,  a  person  professing 
the  Roman  Catholic  religion,  it  did  and  doth  belong  to  the  plaintiff  to 
present  a  fit  person  to  the  said  last-mentioned  church  at  this  vacancy/' 
and  then  avers  the  disturbance  of  the  plaintiff's  right  to  present  by  the 
defendants.  The  two  defendants,  namely,  the  ordinary  and  the  clerk 
collated  by  him,  join  in  pleading ;  and  in  their  plea  to  this  count  justify 
the  refusal  of  the  ordinary  to  admit  or  institute  the  clerk  who  had  been 
presented  by  the  plaintiff,  and  the  rejection  of  such  presentation, 
*'  because  the  said  William  Knight  had  not  joined  nor  in  any  manner 
concurred  in  the  said  presentation ;  and  that  he,  the  bishop,  on  that 
occasion,  declared  and  assigned  his  reason  and  ground  for  so  declinin*; 
and  refusing  to  accept,  and  for  so  rejecting  such  presentation,  to  be  the 
neglect  and  omission  of  the  said  William  Knight  to  concur  or  join  in  the 
said  presentation :"  And  after  proceeding  to  state  the  collation  of  the 
Kaid  church  to  the  defendant,  Todd,  the  plea  alleges,  "  that  no  notiee 
whatever  was  given  to  the  said  bishop  until  long  after  thei  right  of  coU 
lat^'ng  the  said  church  so  vacant  to  the  defendant  Todd  had  devolved  to 
(a)  1  W.  &  M.  0.  26,  8.  5,  6. 
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the  said  bishop  as  such  ordinary."  Upon  which  latter  allegation,  the 
plaintiff  in  his  replication  takes  a  precise  issue  in  the  terms  of  the  plea, 
alleging,  "  that  notice  had  been  given  to  the  bishop  before  any  right  of 
collating  the  said  church  so  vacant  to  the  other  defendant  had  devolved 
to  him."  To  which  replication  the  defendants  demur.  And,  so  far  as 
relates  to  the  replication,  we  can  see  no  objection  in  point  of  form  to 
the  issue  taken  by  the  plaintiff.  The  defendants  have  rested  their  justi- 
fication on  the  ground  of  the  absence  of  notice  that  Knight  was  a  Roman 
Catholic  before  the  lapse  incurred.  If  it  was  incumbent  on  the  plain- 
tiff to  have  given  such  notice  at  the  time  of  the  presentation  of  his  clerk, 
(for  which,  however,  we  can  see  no  reason  or  authority,)  the  defendants 
themselves  should  have  alleged  and  relied  upon  the  absence  of  such 
notice  in  their  plea.  But  they  have  not  so  done :  and  the  plaintiff  has 
only  followed  the  defendants  in  denying  their  allegation  as  it  stands,  as 
he,  the  plaintiff,  had  a  right  to  do.  But  the  objection  to  the  replication 
has  been,  in  effect,  abandoned ;  and  the  argument  on  the  part  of  the 
defendants  has  been  entirely  confined  to  the  insufficiency  of  the  plain- 
tiff's title  to  present,  as  set  forth  in  the  declaration ;  the  objection 
amounting  simply  to  this,  that  the  presentation  was  made  by  the  plain- 
tiff alone,  whereas  at  the  time  of  the  presentation  there  was,  as  it  is  con- 
tended, a  tenant  in  common  of  such  right  of  presentation  with  the 
plaintiff,  who  ought  to  have  joined  with  him ;  and  that,  by  reason  of  such 
tenant  in  common  not  joining,  a  lapse  incurred.  The  point  at  issue  * 
between  the  parties,  therefore,  comes  to  this :  whether  the  right  of  pre- 
sentation is  given  to  the  universities  by  the  statutes  8  Jac.  1,  c.  5,  1  W. 
&  M.  c.  26,  and  12  Ann.  st.  2,  c.  14,  in  the  case  of  the  disability  of 
one  co-patron  only  out  of  many ;  or  whether  it  is  so  given  only  in  the  case 
where  a  sole  patron,  or  all  who  have  the  right  of  patronage,  is  or  are 
disabled  by  professing  the  Roman  Catholic  religion.  And  the  first 
observation  that  arises  is,  that  as  the  words  of  the  disabling  clause  in 
the  statute  of  James  are  general,  clearly  extending  to  and  comprising 
every  person  that  is  a  popish  recusant  convict,  that  is,  as  enlarged  and 
explained  by  the  subsequent  statutes;  every  person  professing  the  Roman 
Catholic  religion,  it  follows  that  all  which  was  intended  to  be  effected  by 
the  legislature  is  completely  accomplished,  where  there  are  several  joint 
tenants  or  tenants  in  common  of  the  right  of  patronage,  by  holding  the 
statute  in  those  cases  to  affect  no  more  than  the  simple  disability  of  all 
the  co-patrons  who  are  Roman  Catholics.  For  if  the  right  of  presenta- 
tion, by  the  operation  of  the  disabling  clause,  becomes  limited  to  the 
protectant  co-patrons  only,  the  avoiding  of  any  popish  bias  or  influence 
in  the  selection  of  an  incumbent,  which  is  the  real  object  of  the  statute, 
is  attained  as  completely  as  if  the  right  of  presentation  as  to  the  share 
or  portion  of  the  Roman  Catholic  co- patron  is  given  over  to  the  univer- 
sities. There  is,  therefore,  no  necessity,  in  order  to  effectuate  the  object 
of  the  legislature,  that  the  presentation  in  such  case  should  be  held  to 
vest  in  the  universities;  and  the  question,  therefore,  becomes  thin, 
whether  the  words  of  the  statute  require  that  interpretation.  And  upon 
this  point  it  appears  to  us  there  is  a  marked  distinction  between  those 
words  of  the  clause  which  confer  the  presentation  on  the  university  and 
those  of  the  disabling  clause.  The  clause  in  the  statute  of  James,  which 
gives  the  presentation  to  the  university,  enacts,  that  the  university  shall 
have  the  presentation  '^  when  it  shall  happen  to  be  void  daring  such  time 
at  the  patron  thereof  shall  be  and  remain  a  recusant  convict  as  afore- 
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said  ;'*  and  although  these  words  are  not  repeated  in  the  statutes  of 
William  and  Mary  and  of  Anne,  still  we  consider  them  as  virtually  in- 
corporated therein,  as  a  direct  reference  is  made  in  both  the  latter  stat  • 
utes  to  the  statute  of  James,  and  they  are  declared  to  have  been  passed 
in  order  to  carry  into  effect  the  intention  of  the  former  law.  And  we 
cannot  but  think  that  it  will  give  full  force  and  eflfect  to  this  transfering 
or  vesting  clause  of  the  statute,  if  it  is  considered  as  extending  no 
further  than  to  the  case  where  the  patron,  if  a  sole  patron,  is  a  Roman 
Catholic,  or  where  all  the  patrons,  if  there  are  several  claiming  under 
the  same  title,  are  of  the  same  persuasion.  And  this  observation  is  en- 
titled to  more  weight  when  it  is  considered  that  the  statute  of  James 
gives  no  interest,  but  a  power  only,  to  the  universities,  as  is  observed  by 
lloBART,  C.  J.,  in  the  case  of  Buncombe  v.  The  University  of  Oxford^ 
Winch,  11,  and  it  is  well  established  that  the  words  creating  a  power 
must  be  strictly  interpreted :  and  undoubtedly  it  will  be  found,  in  all 
the  cases  and  precedents  which  have  occurred  in  courts  of  law,  that  the 
claim  of  the  universities  has  been  made  only  where  there  has  been  a  sole 
patron  who  was  a  recusant  convict.  (See  Winch's  Entries,  771,  Lut- 
wyche,  1100,  in  a  quare  impedit  against  the  chancellor,  &c.,  of  the 
University  of  Cambridge ;  the  case  in  Hob.  126,  and  that  in  Winch's 
Rep.  11.)  And,  so  far  as  we  have  been  able  to  search,  no  precedent  is 
found  of  a  claim  by  the  university  under  a  joint  right  to  present  with  a 
protestant  co-patron. 

But,  still  further,  the  interpretation  contended  for  on  the  part  of  the 
defendants  would  work  an  injury  to  the  patronage  of  the  protestant  co- 
patron.  For,  by  sect.  5  of  the  1  W.  &  M.,  the  chancellor  and  scholars 
shall  not  present  or  nominate  any  person  who  shall  then  have  any  other 
benefice  with  cure  of  souls,  under  pain  of  the  presentation  being  utterly 
void.  And  again,  by  sfect.  6,  it  is  enacted  that  no  person  so  presented 
to  any  benefice  with  cure  of  souls  shall  be  absent  from  the  same  above 
the  space  of  sixty  days  in  any  one  year,  under  the  penalty  that  the 
benefice  shall  become  void.  And  these  two  restrictions,  which  are  very 
properly  placed  upon  the  power  of  presentation,  when  the  university 
takes  the  whole,  throw  a  burden  upon  the  right  of  presenting  belonging 
to  the  protestant  co-patron,  which  did  not  exist  before.  And  as  there 
could  be  no  possible  reason  for  an  enactment  which  should  operate 
against  the  rights  of  a  protestant  co-patron,  we  think  these  clauses 
afford  a  key  to  the  meaning  of  the  statute,  and  show  that  the  legisla- 
ture had  nothing  in  view  beyond  giving  the  power  to  the  universities  to 
present,  where,  by  the  recusancy  of  the  patron,  or  all  the  patrons, 
under  the  same  title,  the  whole  power  of  presentation  would  devolve  to 
them. 

Upon  the  whole,  therefore,  we  think  that  the  case  of  the  transfer  to 
the  universities  of  the  power  to  present,  when  one  or  some  only  of  the 
co-patrons  are  disabled,  is  either  a  castis  omissus  in  the  statute,  and  then 
we  cannot  extend  the  statute  to  comprehend  it ;  or  that  the  legislature 
designedly  excluded  it  and  confined  the  vesting  of  the  power  of  pre- 
sentation in  the  universities  to  a  vesting  of  the  entire  right ;  in  cither 
of  which  cases  the  judgment  must  be  for  the  plaintiff. 

And  by  this  construction  no  injury  can  be  occasioned  in  any  case  to 
the  ordinary,  who  at  all  times  has  a  clear  course  to  follow,  perfectly  free 
from  all  doubt,  whereby  he  can  never  be  treated  as  a  disturber,  viz.,  the 
admitting  and  instituting  the  presentee  of  the  one  protestant  co-patron ; 
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for,  accordiDg  to  Co.  Lit.  186  6,  "  if  one  joint  tenant,  or  tenant  in  com- 
mon, present  severally,  the  ordinary  may  either  admit,  or  refuse  to 
admit,  such  a  presentee,  unless  they  join  in  presentation ;  and  after  the 
six  months  he  may  in  that  case  present  by  lapse." 

Judgment  for  plaintiff. 


The  GAS  LIGHT  and  COKE  Company  v.  SAMUEL  TURNER.— 

p.  666. 

It  was  held  a  good  plea  in  covenant  for  rent,  that  the  lease  was  entered  into  by  plaintiff  and  , 
defendant,  and  that  the  premises  were  let  to  defendant  for  the  express  purpose  of  being  used 
by  defendant  in  drawing  oil  of  tar  and  boiling  oil  and  tar,  contrary  to  the  provisions  of  the 
Building  Act 

The  declaration  slated,  that  on  the  13th  of  August  1833,  by  a  certain 
indenture  sealed  with  the  common  seal  of  the  plaintiffs,  and  then  made 
between  the  plaintiffs  of  the  one  part,  and  the  defendant  and  one  William 
Shackell  and  one  Benjamin  Hopkinson  of  the  other  part,  the  plaintiffs 
demised  to  the  defendant  and  W.  Shackell  and  B.  Hopkinson,  their  exe- 
cutors, administrators,  and  assigns,  certain  tenements  and  premises  with 
the  appurtenances  particularly  described  in  the  indenture,  for  the  term 
of  twenty-one  years,  at  the  yearly  rent  of  300/. — Covenant  bv  the  defen- 
dants to  pay  the  same;  and  breach  by  non-payment.  There  was  a 
second  count  upon  an  agreement  under  seal,  bearing  date  the  same  day 
and  year  as  the  lease,  and  made  between  the  same  parties,  by  which 
agreement,  after  reciting  the  lease,  the  defendant  covenanted  that  he 
would  purchase  of  the  plaintiffs  at  least  100,000  gallons  of  tar  yearly,  to 
be  deliverable  and  paid  for  at  the  places  and  in  the  manner  and  propor- 
tions specified  in  the  agreement.  Breach, — refusal  to  purchase  according 
to  the  agreement. 

Plea  to  the  first  count, — that  the  indenture  in  that  count  mentioned 
was  made  after  the  making  and  passing  of  a  certain  act  of  parliament, 
made  and  passed  in  the  twenty-fifth  year  of  the  reign  of  George  3,  inti- 
tuled "  An  act  to  amend  so  much  of  an  act  passed  in  the  fourteenth  year 
of  the  reign  of  his  majesty,  for  the  further  and  better  regulation  of  build- 
ings and  party  walls,  and  for  the  more  effectually  preventing  mischiefs 
by  fire  within  the  cities  of  London  and  Westminster,"  (fee,  by  which 
statute  it  was  among  other  things  enacted,  "  that  from  and  after  the  1st 
day  of  August  1785,  it  should  not  be  lawful  for  any  person  or  persons 
within  that  part  of  Great  Britain  called  England,  to  distil  or  boil  any 
turpentine  or  tar,  or  to  draw  any  oil  of  turpentine  and  rosin  by  distilling 
turpentine,  or  to  draw  any  oil  of  tar  or  pitch  by  distilling  or  boiling  tar, 
or  to  boil  any  oil  and  turpentine  together,  or  to  boil  any  oil  and  tar  to- 
gether, above  the  quantity  of  ten  gallons  at  one  lime,  of  all  or  any  of  the 
said  commodities,  in  any  work-house  or  place  contiguous  to  any  other 
building,  or  in  any  place  nearer  to  any  other  building  than  the  distance 
of  seventy-five  feet  at  the  least,  (except  in  houses  or  buildings  then  in  use 
for  carrying  on  such  manufactories,  and  then  legally  entitled  to  be  used 
for  those  purposes),  upon  pain  that  every  person  offending  therein  should 
for  every  such  otience  forfeit  and  pay  the  sum  of  100/.:"  that  the  said 
tenements  and  premises  with  the  appurtenances  in  the  indenture  in  the 
first  count  mentioned,  were  not,  before  or  at  the  time  of  the  making  and 
passing  of  the  act,  used  for  carrying  on  any  such  manufacture,  and  were 
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not  then  legally  entitled  to  be  used  for  those  purposes,  or  any  of  them: 
that  at  the  time  of  the  sealing  and  making  of  the  indenture  in  that  count 
mentioned,  and  from  thence  continually  hitherto,  the  said  tenements  and 
premises  with  the  appurtenances  were  situate  and  being  in  that  part  of 
Great  Britain  called  England,  and  were  each  and  all  of  them  work -houses 
and  places  contiguous  to  other  buildings,  and  in  places  nearer  to  other 
buildings  than  the  distance  of  seventy-five  feet:  that  the  said  indenture 
was  made  and  entered  into  by  and  between  the  plaintifls  and  the  defen- 
dant, and  W.  Shackell  and  B.  Hopkinson,  in  manner  and  form  as  in  the 
iirst  count  mentioned ;  and  the  tenements  and  premises  with  the  appur- 
tenances in  that  count  mentioned,  were  demised  and  let  to  the  defendant 
.  and  W.  Shackell  and  B.  Hopkinson,  for  the  express  purpose  of  being 
used  for  and  applied  to  the  drawing  oil  of  tar  or  pitch  by  distilling  and 
hailing  tar,  and  of  boiling  oil  and  tar  together  by  them  in  larger  quan- 
tities than  the  quantity  of  ten  gallons  at  one  time  of  the  said  commodities 
respectively,  contrary  to  the  form  of  the  said  statute ;  whereby  the  inden* 
ture  was  wholly  void  in  law;  and  that,  the  defendant  was  ready  to 
verify. 

Plea  to  the  second  count, — that  the  agreement  made  and  indented  as 
in  that  count  mentioned,  was  made  and  entered  into  by  and  between  the 
l)laintifrs  and  the  defendant,  and  W.  Shackell  and  B.  Hopkinson,  after 
the  making  and  passing  of  the  act  of  parliament  in  the  first  plea  men-  . 
tioned,  and  in  the  introductory  part  of  that  plea  recited ;  and  that  the  tar 
and  every  part  thereof  in  that  agreement  mentioned  was  to  be  supplied 
by  the  plaintiffs,  and  sold  to  the  defendant  and  W.  Shackell  and  B.  Hop- 
kinson, for  the  express  purpose  of  beins^  distilled  and  boiled  in  and  upon 
the  said  tenements  and  premises  with  tne  appurtenances  in  the  first  pleu 
mentioned,  and  by  the  indenture  in  the  first  count  mentioned,  demised 
to  them,  above  the  quantity  of  ten  gallons  at  one  time ;  contrary  to  the 
form  of  the  said  statute  in  the  first  plea  mentiojied ;  by  means  whereof, 
and  by  the  force  of  the  said  statute,  the  agreement  was  wholly  void  in 
law ;  and  that,  the  defendant  was  ready  to  verify. 

Demurrer  to  the  first  plea.. — that  it  did  not  distinctly  appear,  nor  was 
it  alleged  by  the  plea,  that  the  plaintiffs  at  the  time  of  the  making  of  the 
indenture  in  the  first  count  mentioned,  were  cognizant  of  the  j)urpose  for 
which  the  lessees  intended  to  use  the  demised  premises :  that  no  collate- 
ral agreement  or  otherwise  was  alleged  by  the  plea  to  have  been  made 
by  the  plaintiffs  and  the  lessees,  that  the  said  demised  premises,  or  any 
part  thereof,  should  be  used  for  the  purposes  in  the  plea  mentioned :  that 
there  was  nothing  alleged  in  the  plea  to  show  that  the  lessees  were 
obliged  to  use  the  demised  premises,  or  any  part  thereof,  for  the  purposes 
mentioned  in  the  plea ;  and  that,  by  virtue  of  the  said  lease,  the  lessees 
were  entitled  to  use  the  same  for  any  purposes  whatsoever;  that  an 
estate  for  twenty-one  years  passed  to  the  lessees,  and  had  not  been  and 
could  not  be  divested  out  of  them  by  any  purposes  to  which  they  might 
have  chosen  to  devote  the  premises :  thai  the  act  of  parUament  in  the 
plea  mentioned,  did  not  render  the  lease  invalid :  and  that  it  did  not 
appear  in  and  by  the  indenture  that  the  premises  were  demised  for  Uie 
purpose  in  the  first  plea  mentioned  : 

lo  the  second  plea, — that  it  was  not  alleged  that  the  plaintiffs  were 
cognizant  of  the  purpose  therein  mentioned:  that  no  such  purpose  appear- 
ed to  have  been  expressed  in  or  by  the  agreement  in  the  last  count  men- 
tioned ;  and  that  if  any  collateral  agreement  to  that  effect  existed,  it  ought 
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lo  have  been  set  forth  with  precision  in  the  plea,  in  order  that  the  court 
might  judge  how  far  the  plaintiffs  were  implicated  in  the  said  alleged 
purpose :  that  the  agreement  in  the  last  count  mentioned  was  an  execu- 
tory agreement;  and  the  lessees  were  bound  to  receive  the  quantities  of 
tar  therein  mentioned,  and  to  apply  them  to  innocent  and  lawful  pur- 
poses :  that  the  lessees  were  not  bound  by  the  agreement,  or  otherwise, 
to  consume  the  tar  otherwise  than  in  a  lawful  manner :  that  the  lessees 
might,  if  they  pleased,  boil  the  tar  in  quantities  of  less  than  ten  gallons  at 
one  time,  or  might  re-sell  the  tar;  and  were  not  bound  to  violate  the  provi- 
sions of  the  act  :  that  the  plea  was  uncertain,  argumentative,  and  incom- 
plete, in  not  precisely  following  the  words  of  the  act,  and  in  not  precisely 
showing  the  situation  of  the  premises  therein  mentioned,  or  the  structure 
or  position  thereof:  and  that  it  did  not  appear  in  and  by  the  agreement 
indented,  that  the  tar  was  to  be  supplied  by  the  phiintifls  and  sold  as  in 
the  plea  mentioned,  and  for  the  purpose  as  in  the  plea  mentioned. 

Joinder. 

H.  V,  Richards  in  support  of  the  demurrer. 

If  this  plea  be  allowed,  the  defendant  is  enabled  to  take  an  estate  for 
twenty-one  years  without  paying  any  rent :  but  the  lease  is  under  seal ; 
there  is  nothing  in  it  which  discloses  any  illegal  purpose  ;  and  the  terms 
of  the  lease  cannot  be  Varied  by  parol  evidence  to  show  what  the  parties 
intended.  Even  if  there  had  been  an  illegal  intention,  the  defendant  was 
not  bound  to  act  on  it,  but  after  he  had  taken  the  premises  might  have 
applied  them  to  lawful  purposes.  There  is  no  allegation  that  the  plain- 
tills  were  cognizant  of  his  intentions,  and  they  ought. not  to  sufler  for 
illegal  acts  done  by  him.  Suppose  a  builder  contracts  for  the  d^ection 
of  an  opera-house,  in  which  his  employer  proposes  to  act  plays  without 
a  license ;  or  horses  are  sold  to  the  owner  of  an  unlicensed  coach  ; — is 
the  builder  or  the  seller  to  lose  his  money,  and  the  buyer  to  acquire  the 
property  for  nothing  1  Here  the  contract  is  executory,  and,  in  itself, 
legal :  and  the  plaintiffs  are  not  to  be  affected  by  an  illegality  altogether 
dehors  the  c<.ntract,  and  to  which  they  are  no  parties.  In  the  various 
cases  in  which  the  courts  have  refused  to  support  actions  on  contracts, 
the  contract  itself  has  been  illegal  and  executed,  and  the  party  seeking 
to  recover  has  been  himself  privy. to  the  illegalities.  Thus,  in  Little  v. 
Poole^  9  B.  &  C.  192,  (17  E.  C.  L.  R.,)  the  vendor  of  coals  had  contrary 
to  statute,  delivered  a  vendor's  ticket  to  the  purchaser,  which  was  not 
signed  by  the  meter.  In  Law  v.  ffodson^  ll  East,  300,  the  bricks  for 
which  the  plaintiff  sought  to  recover  were  not  of  th6  statutory  size.  In 
Bemley  v.  Bignoldj  6  B.  &  Aid.  335,  (7  E.  C.  L.  R.,)  the  printing  for 
which  the  plaintiff  required  to  be  paid,  was  illegal ; — per  Lord  Tenter- 
den  in  Brown  v.  Duncan^  10  B.  &  C.  95,  (21  E.  C.  L.  R.)  In  Langton 
v.  ffuffkeSy  1  M.  &  Selw.  593,  the  plaintiff  sold  his  drugs  knowing  they 
were  to  be  applied  to  an  illegal  use.  In  Clugm  v.  Penaluna,  4  T.  R. 
466,  the  seller  knew  his  goods  were  bought  to  be  smuggled.  (See  the 
cases  collected  in  ArmHtrong  v.  Lewis^  2  Cr.  &  Mee.  274,  4  M.  &  Scott, 
1.)  But  in  Bowry  v.  Benriett^  1  Oamp.  348,(a)  an  action  for  the  price 
of  apparel  was  held  to  lie  against  a  prostitute,  notwithstanding  the 
plaintiff  knew  her  way  of  life  ;  and  Lord  Ellenborough  said,  "  it  must 
not  only  be  shown  that  he  had  notice  of  this,  but  that  he  expected  to  be 
paid  from  the  profits  of  the  defendant's  prostitution,  and  that  he  sold  the 
clothes  to  enable  her  to  carry  it  on."  There  is  no  proof  on  the  face  of 
this  contract  that  the  plaintiffs  expected  to  be  paid  out  of  the  profits  ol 

(a)  See  also  the  cases  cited  in  the  note.  ^  I 
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the  prohibited  process,  or  even  that  they  knew  the  defendant  was  to  en- 
gage in  it.  '  At  all  events,  the  contract  is  sufficient  to  pass  the  estat^^, 
and  to  bind  the  defendant  to  the  payment  of  rent :  according  to  Lord 
Coke,  if  a  man  make  a  feoflfment  on  condition  to  kill  J.  S.,  the  estate 
passes,  and  the  condition  is  void.     Co.  Lit.  206,  b. 

Petersdorff,  contra. — The  allegation  in  the  plea  is,  that  the  premises 
were  demised  to  the  defendant  for  the  express  purpose  of  violating  an 
act  of  parliament ;  and  as  they  were  demised  by  the  plaintiffs,  the  de- 
murrer must  be  taken  to  admit  that  they  were  aware  of  that  purpose. 
The  demise  therefore  was  void  ab  initio^  and  the  lessors  might  recover  in 
ejectment.     Even  if  an  estate  passed,  it  does  not  follow  that  an  action 
of  covenant  lies,  for  a  tenant's  covenant  is  altogether  independent  of  his 
interest  in  the  premises :  but  the  covenant  is  void  also,  as  having  been 
entered  into  in  furtherance  of  an  illegal  purpose.     And  it  is  immaterial 
whether  that  illegal  purpose  appear  on  the  face  of  the  contract,  or  is  to 
be  collected  dehors.     The  argument  for  the  plaintiffs  would  exclude  the 
possibility  of  ever  showing  that  a  bond  was  made  for  an  illegal  purpose : 
but  in  Collins  v.  Blantem^  2  Wils.  348,  where  nothing  illegal  appeared 
on  the  face  of  the  bond,  it  was  held  the  defendants  might  plead  it  was 
Ijiven  corruptly  to  indemnify  the  plaintiff  for  buying  off  a  prosecution 
for  perjury ;  and  that  such  plea  was  an  answer  to  the  action :  so  in  Paz- 
ton  v.  Pophaniy  9  East,  408,  it  was  held  that  the  defendant  might  show 
a  common  money  bond  to  be  illegal  as  having  been  given  for  marriage 
hrokage.     Nor  are  the  cases  confined  to  executed  contracts:  but  if  they 
were  so,  this  contract  was  executed  on  the  defendant's  taking  possession 
of  the  premises.     And  it  is  quite  clear  that  the  courts  will  never  sanc- 
tion any  contract  which  has  been  entered  into  for  an  illegal  object 
Cope  V.  Rowlands^  2  Mees.  &  Welsh.  149,  Fergusson  v.  Norman^  5  New 
Cases,  76,  (29  E.  C.  L.  R.,)  Armstrong  v.  Armstrong^  3  Mylne  &  K. 
o4.     An  intention  to  commit  an  offence  is  sufficient  to  induce  the  penal- 
ty, even  though  the  offence  be  not  actually  committed  :  as  in  cases  of 
bribery,  where  the  voter  receives  the  money,  but  fails  to  vote  according 
to  his  promise,  still  an  action  lies  for  the  penalties.     Sulston  v.  Norton^ 
3  Burr.  1235. 

R.  V,  Richards  in  reply. — Sulston  v.  Norton  turned  upon  the  express 
words  of  2  G.  2,  c.  24,  s.  7  ;  but  there  is  no  casedn  which  a  bare  intention 
to  do  an  illegal  act  has  been  held  sufficient  to  avoid  a  contract ;  and  more 
than  an  intention  is  not  imputed  to  the  plaintiffs  on  these  pleas.  It 
would  be  too  much  to  say  that  the  bare  existence  of  such  an  intention 
on  the  part  of  the  plaintiffs  should  give  the  defendant  an  estate  without 
payment  of  rent ;  for  the  plaintiffs  could  never  recover  in  an  ejectment 
resting  on  the  illegality  of  their  own  contract.  They  could  not  be 
allowed  to  set  that  up  as  a  title.  Doe  dem,  Roberts  v.  Roberts^  2  B.  & 
Aid.  367,  Lord  v.  Wardell,  3  New  Cases,  680,  (32  E.  C.  L.  R.)  In 
Collins  V.  Blantern  and  Paxton  v,  Popham^  the  contract  itself  was 
illegal,  and  the  bond  was  a  part  of  the  contract.  Here,  there  is  a  legal 
conveyance  of  the  plaintiffs'  estate ;  and  if  the  lease  be  good,  the  cove- 
nant annexed  to  it  cannot  be  impeached.  Frontin  v.  Small^  2  Ld. 
Raym.  1418.  Cur.  adv.  vult 

TiNDAL,  C.  J. — This  is  an  action  of  covenant,  in  which  the  plaintiffs 
declare  in  the  first  count  upon  the  covenant  for  payment  of  rent  contained 
in  a  lease  made  by  the  plaintiffs  to  the  defendant,  and  two  other  persons 
for  twenty-one  years  from  the  13th  of  August,  1833,  of  certain  premises 
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therein  described.  And  in  the  second  count  the  plaintiffs  declare  upon 
an  agreement  under  seal,  bearing  date  the  same  day  and  year  as  the 
lease,  and  made  between  the  same  parties  as  those  between  whom  the 
lease  is  made,  by  which  agreement,  after  reciting  the  said  lease,  the 
defendant  covenanted  that  he  would  purchase  of  the  plaintiffs  at  least 
100,000  gallons  of  tar  yearly,  to  be  paid  for  and  to  be  deliverable  at  the 
places  and  in  the  manner  and  proportions  specified  in  the  said  agreement ; 
and  then  proceed  to  assign  three  breaches  on  the  said  agreement. 

The  defendant  pleads  in  answer  to  the  first  count,  that  the  indenture 
therein  mentioned  was  made  after  the  passing  of  the  statlJte  25  G.  3,  c. 
77,  by  which  it  is  enacted,  that  it  should  not  be  lawful  for  any  person  to 
distil  or  boil  any  turpentine  or  tar,  &c.  above  the  quantity  of  ten  gallons 
at  one  time,  in  any  workhouse  or  place  contiguous  to  any  other  building, 
or  in  anyplace  nearer  to  any  other  building  than  the  distance  of  seventy- 
five  feet  at  the  least,  (with  an  exception,  the  application  of  which  to  this 
case  is  negatived  by  the  plea),  upon  pain  of  forfeiting  for  every  such 
offence  100/.  And  the  plea  then  proceeds  to  aver,  that  the  said  tene- 
ments ana  premises  were  and  are  contiguous  to  other  buildings,  and  in 
places  nearer  to  other  buildings  than  the  distance  of  seventy-five  feet ; 
**  and  that  the  said  indenture  was  made  and  entered  into  by  and  between 
the  plaintiffs  and  the  defendant,  and  the  other  two  persons,  in  manner 
and  form  as  in  the  said  first  count  mentioned ;  and  the  said  tenements 
and  premises  with  the  appurtenances  were  demised  to  the  defendant  and 
the  said  two  other  persons,  ^br  tlie  express  purpose  of  being  used  for  and 
applied  to  the  boiling  of  oil  and  tar  together,  ^c.  by  the  said  defendant 
and  the  two  other  persons,  in  larger  quantities  than  the  quantity  of  ten 
gallons  at  one  time  of  the  said  commodities  respectively,  contrary  to  the 
form  of  the  said  statute,  whereby  the  said  indenture  was  and  is  wholly 
void  in  law."  To  this  plea  the  plaintiff's  have  demurred  in  law.  And 
it  becomes  unnecessary  to  advert  to  the  second  count  and  the  plea  thereto, 
as  the  point  raised  upon  it  by  demurrer  must  necessarily  be  governed  by 
the  decision  upon  the  first  count. 

The  objection  that  has  been  urged  on  the  part  of  the  defendant  is,  that 
this  is  an  action  founded  upon  a  contract,  and  that  a  court  of  law  will 
not  lend  its  aid  to  enforce  the  performance  of  a  contract  between  parlies, 
which  appears,  upon  the  face  of  the  record,  to  have  been  entered  into  by 
both  the  contracting  parties  for  the  express  purpose  of  carrying  into 
eflect  that  which  is  prohibited  by  the  law  of  the  land.  And  we  think, 
both  from  authority  and  reason,  this  objection  must  be  allowed  to  prevail. 
That  no  legal  distinction  can  be  supported  between  the  application  of 
this  objection  to  parol  contracts  and  to  contracts  under  seal,  appears  the 
necessary  inference  from  the  cases  of  Collins  v.  Blantem,  2  Wils.  348 ; 
and  PaxUm  v.  Popham,  9  East,  40w,  in  both  which  cases  the  principle 
above  laid  down  was  acted  upon  by  the  court,  and  in  each  of  which  Die 
action  was  upon  bond ;  and  it  would  indeed  be  inconsistent  with  reason 
and  principle  to  hold,  that  by  the  mere  ceremony  of  putting  a  seal  to  an 
instrument,  that  is,  by  the  voluntary  act  of  the  parties  themselves,  a  con- 
tract which  was  void  in  itself  on  the  ground  of  its  being  in  violation  of 
the  law  of  the  land,  should  be  deemed  vaHd,  and  an  action  maintainable 
thereon,  in  a  court  of  justice. 

Nor  do  we  see  any  force  in  the  objection  made  in  the  course  of  the 
argument,  that  the  plea  does  not  sufficiently  allege  that  ^6  plaintiffs  were 
parties  to  the  making  of  the  lease  for  tlie  purpose  averred  in  the  plea ; 
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for  the  allegation,  "  that  the  tenements  and  premises  were  demised  to 
the  defendant  for  the  express  purpose,  &c.,"  necessarily  implies,  and 
even  in  a  more  especial  manner  declares,  that  the  express  purpose  was 
the  purpose  of  the  party  who  made  the  demise,  that  is,  of  the  plaintitls. 

Now,  we  cannot  distinguish  the  case  before  us,  upon  principle,  from 
that  of  Lightfoot  v.  Tenant^  1  B.  &  P.  551.  In  that  case  the  question 
arose  upon  a  plea,  stating  the  statute  7  G.  1,  c.  21,  by  which  it  is  enacted 
that  all  contracts  and  agreements  made  by  any  of  his  majesty's  subjects 
for  the  loan  of  any  money  by  w^y  of  bottomry  on  any  ship  or  ships  in 
the  service  of  foreigners,  and  bound  or  designed  to  trade  to  the  East 
Indies ;  "  and  all  contracts  and  agreements  whatsoever  made  by  any  of 
his  majesty's  subjects,  or  any  person  or  persons  in  trust  for  them,  for  the 
loading  or  supplying  any  such  ship  or  ships  with  a  cargo  or  lading  of 
any  sort  of  goods  or  merchandizes,  &c.,"  shall  be  void ;  and  it  was  then 
aMeged  by  the  plea  in  that  action,  and  found  by  the  special  verdict,  that 
the  plaintiff  sold  goods  to  the  defendant  in  London,  well  knowing  that  the 
same  were  intended  to  be,  and  in  order  that  they  might  be,  carried  by 
the  deifendant  to  Ostend,  to  be  thence  shipped  on  board  ships  detined  to 
trade  to  the  East  Indies  without  license  from  the  East  India  Company, 
and  to  be  carried  to  Calcutta,  and  there  sold ;  and  that  the  bond  which 
was  declared  upon  was  given  for  the  price  of  these  goods ;  and  this  plea 
was  held  to  be  an  answer  to  an  action  for  the  price  of  the  goods.  In 
that  case  it  was  argued,  that  after  the  goods  were  once  delivered  to  the 
buyer  he  might  change  his  mind,  and  use  them  in  a  different  manner 
from  that  which  was  originally  designed ;  as  here,  that  the  tenant  might 
put  the  premises  to  a  use  different  from  that  for  which  they  were  let ; 
bui  it  was  answered,  that  the  entering  into  the  contract  with  the  illegal 
intent,  tainted  the  contract  with  illegality,  and  prevented  an  action  from 
lying  thereon.  And  again,  the  case  of  Langton  and  Others  v.  Hvghes 
and  Another^  I  M.  &  S.  593,  lays  down  the  same  rule  of  law.  There 
the  sale  of  drugs  to  the  defendants,  which  the  plaintiffs  knew  were 
intended  to  be  used  in  the  defendants'  brewery,  in  violation  of  the  42  G. 
3,  c.  38,  s.  iiO,  by  which  the  brewer  is  prohibited  from  using  anything 
but  malt  and  hops  in  the  brewing  of  beer,  was  held  to  bo  a  contract  on 
which  the  plainlifls  could  not  sue.  In  that  case  also,  it  was  argued,  that 
the  statute  neither  prohibited  the  selling  the  articles  nor  the  buying  them, 
but  only  the  purpose  for  which  they  were  used ;  and  that  the  subsequent 
user  was  a  matter  over  which  the  seller  had  no  control.  But  it  was 
observed  by  Baylby,  J.,  in  giving  his  judgment,  "  that  the  case  of  Light" 
foot  V.  7ena/l^answe^s  almost  all  the  arguments  urged  for  the  plaintiHs;'* 
and  the  later  authority  of  Cannan  v.  liryce,  3  B.  &  Aid.  179,  (5  Eng- 
Com.  Law  Rep.  255,)  appears  to  us  to  go  the  full  length  of  supporting 
the  principle  above  laid  down. 

It  was  observed  in  the  course  of  the  argument  for  the  plaintitls,  that, 
as  they  had  granted  a  lease  for  twenty-one  years,  such  term  was  vested 
in  the  defendant,  and  that  he  would  be  able  to  hold  himself  in  for  llie 
remainder  of  it  without  payment  of  any  rent.  That  point  is  not  now 
before  us;  but,  without  giving  any  opinion  how  far  the  position  is  main- 
tainable, it  is  obvious  that,  if  an  ejectment  should  be  brought  U|Kin  the 
breach  of  any  condition  in  the  lease,  the  action  of  ejectment  would,  at  all 
events,  be  free  from  the  objection  that  the  court  was  lending  its  aid  to 
enforce  a  contract  in  violation  of  law. 

And,  further,  if  an  ejectment  were  brought  by  the  lessors  to  recover 
possession,  on  the  ground  that  the  lease  was  void,  it  might  be  dilficuU  for 
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the  lessee  to  maintain  his  right  to  hold  under  the  lease,  after  having 
pleaded  in  the  present  action,  in  which  he  and  the  lessors  were  parties, 
that  the  indenture  was  void,  and  obtained  the  judgment  of  the  court  in 
his  favour  on  that  plea.  Without,  however,  giving  any  opinion  on  that 
point,  we  think,  for  the  reasons  before  given,  that  the  defendant  is  entitled 
to  judgment  on  this  record. 

Judgment  for  defendant. 


TAVERNER  v.  LITTLE.— p.  678.  ' 

In  ease  against  defendant,  for  negligently  driving  hi«  cart  ond  liorpc  against  plaintiff's  home, 
field,  that  under  the  plea  of  not  guilty,  defendant  could  not,  under  the  rule  liil.  4  W.  4.  show 
that  he  was  not  the  pcrMn  driving,  and  Ihit  the  cnri.  did  not  belong  to  him.  And  uflcr  trial 
the  oouit  refused  permission  to  amend  by  substituting  another  pira. 

The  declaration  stated,  that  the  plaintiff,  on  the  7th  of  January,  1838, 
vas  lawfully  possessed  of  a  certain  horse  of  great  value,  to  wit,  30/.,  on 
which  horse  a  servant  of  the  plaintiff  was  then  riding  in  and  along  a 
certain  public  and  common  highway  ;  and  the  defendant  was  possessed 
of  a  certain  cart  and  of  a  certain  horse  drawing  the  same ;  and  which 
cart  and  horse  of  the  defendant  were  then  under  the  care,  government, 
and  direction  of  the  defendant,  who  was  then  driving  the  same  in  and 
along  the  said  highway :  nevertheless  the  defendant  so  carelessly  and 
improperly  drove,  governed,  and  directed  the  said  cart  and  horse,  that 
by  and  through  the  carelessness,  negligence,  and  improper  conduct  of 
the  defendant,  the  said  cart  of  the  defendant  then  ran  and  struck  with 
great  force  and  violence  upon  and  against  the  horse  of  the  plaintiff,  and 
thereby  the  shaft  of  the  cart  then  pierced  and  entered  into  the  horse  of 
the  plaintiff,  by  means  whereof  the  said  horse  was  then  greatly  hurt  and 
wounded;  and  afterwards,  to  wit,  on,  &c.,  died  of  the  said  hurt  or 
wound,  and  became  of  no  value  to  the  plaintiff;  and  also,  by  means  of 
the  premises,  the  plaintiff  was  forced  and  obliged  to  pay,  lay  out,  and 
expend,  and  did  necessarily  pay,  lay  out,  and  expend  divers  sums  of 
money,  to  wit,  10/.,  in  and  about  the  endeavouring  to  heal  and  cure  the 
said  horse  of  the  said  hurt  or  wound.     To  the  plaintiff's  damage  of  50/. 

Plea,  Not  Guilty. 

At  the  trial,  the  plaintiff's  witnesses  proved  that  his  horse  had  been 
run  down  by  a  horse  and  cart  with  the  defendant's  name  on  it,  and  died 
in  consequence  of  the  injury  inflicted. 

The  defendant  proposed  to  show  that  the  cart  was  not  his ;  that  he 
was  not  driving  it ;  but  that  he  had  lent  the  horse  which  drew  it  to  one 
Jenkins,  who  was  driving  when  the  accident  occurred. 

The  plaintiff's  counsel  contended  that  this  evidence  was  not  admissi- 
ble under  the  plea  of  not  guilty,  the  rule  of  Hil.  4  W.  4,  prescribing 
that,  ''  in  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  as  a 
denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have  been 
committed  by  the  defendant,  and  not  of  the  facts  stated  in  the  induce- 
ment ;  and  no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea :  all  other  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration:"  And  the  learned  judge 
who  presided  being  of  that  opinion,  a  verdict  was  found  for  the  plaintiff, 
which 
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jF.  Robinson  moved  for  a  rule  nisi  to  set  aside,  on  the  ground  that  the 
evidence  ought  to  have  been  received.  The  wrongful  act  of  which  the 
plaintiff  complained,  and  which,  according  to  the  rule,  the  defendant 
might  put  in  issue  by  the  plea  of  not  guilty,  was  not  simply  a  negligent  • 
driving,  but  a  negligent  driving  by  the  defendant ;  unless  the  defendant 
were  concerned,  there  was  no  wrongful  act  committed  by  him :  the  plea 
of  not  guilty,  therefore,  did  not  admit  as  matter  of  inducement  that  the 
defendant  was  the  owner  of  the  cart,  and  the  person  driving  it.  In 
Bennion  v.  Davison^  3  Mces.  &  Wplsb.  179,  the  declaration  alleged  that 
the  defendants  were  the  owners  of  a  vessel,  and  as  such  owners  under- 
took to  carry  the  plaintiff's  goods ;  and  it  was  held,  that  under  the  plea 
of  non  assumpserunt  the  ownership  of  the  vessel  was  not  admitted. 

A  rule  nisi  having  been  granted, 

Wilde  and  Andrews^  Serjts.,  showed  cause. — Bennion  v.  JDavison 
was  an  action  of  asaumpsity  and  the  general  issue  in  assumpsit  operates 
as  a  denial  of  all  matters  from  which  the  contract  is  to  be  inferred. 
The  Court,  therefore,  made  the  rule  for  a  nonsuit  absolute,  on  the  ground 
that  the  plaintiff  had  not  proved  any  contract  with  the  two  defendants ; 
but,  with  reference  to  such  contract,  the  ownership  of  the  vessel  was  an 
immaterial  fact ;  and  a  party  must  not  be  taken,  by  pleading  the  general 
issue,  to  admit  immaterial  allegations  introduced  into  the  declaration. 
This,  however,  is  an  action  on  the  case,  and  by  the  express  language  of 
the  rule  applicable  to  that  form  of  action,  the  plea  of  not  guilty,  where 
the  act  might  have  been  done  innocently,  puts  in  issue  the  quality  only 
of  the  act,  and  not  any  matter  of  inducement,  as  that  the  defendant  w^as 
the  person  doing  it :  where  the  act  must  haive  been  wrongful,  the  plea 

futs  in  issue  both  the  quality  of  the  act  and  the  party  concerned  in  it. 
lore,  the  act  complained  of  was  not  necessarily  wrongful,  and  the  de- 
fendant's plea,  therefore,  has  only  put  in  issue  its  wrongful  character. 
The  examples  given  in  the  new  rule  show  that  this  was  the  meaning  of 
its  framers.  In  case  for  a  nuisance,  not  guilty  operates  only  as  a 
denial  that  the  defendant  carried  on  his  trade  in  such  a  way  as  to  be  a 
nuisance ;  upon  a  claim  of  right  of  way, — as  a  denial  of  the  obstruction 
only;  in  trover — of  the  conversion,  and  not  of  the  plaintiff's  title;  in 
actions  for  an  escape, — as  a  denial  of  the  default  of  the  sheriff,  but  not  of 
the  preliminary  proceedings ;  in  an  action  against  a  carrier, — as  a  denial 
of  the  loss  or  damage,  but  not  of  the  receipt  of  the  goods,  or  the  purpose 
for  which  they  are  received.  And  the  decided  cases  consist  with  the 
principle  thus  explained.  In  Stancliffe  v.  Hardwick,  2  Cr.  M.  &  R.  1, 
the  defendant,  under  not  guilty  in  trover  for  horses,  was  allowed  to  show 
that  he  was  tenant  in  common  with  the  plaintiff,  because  that  evidence 
did  not  dispute  the  plaintiff's  possession.  In  Frankum  v.  Lord  Fal- 
mouth, 2  Adol.  &  Ell.  452,  (29  E.  C.  L.  R.,) — an  action  on  the  case  for 
obstructing  a  watercourse, — not  guilty  was  held  to  admit  the  plaintiff's 
title,  and  deny  only  the  wrongful  diversion.  In  Dukes  v.  QostUng,  1 
New  Cases,  589,  (27  E.  C.  L.  R.,)  1  Scott,  570,  an  action  on  the  case 
for  injury  occasioned  by  a  sewer  in  the  defendant's  close,  used  as  a 
road, — under  the  plea  of  not  guilty,  it  was  held  that  the  plaintiff  was  not 
compelled  to  show  that  the  defendant's  close  was  used  as  a  road.  In 
Thomas  v.  Morgan,  2  Cr.  M.  k  R.  496,  in  case  for  keeping  a  savage 
dog,  not  guilty  was  held  to  put  in  issue  the  scienter.  In  Woolf  v. 
Beard,  8  Carr.  &  P.  373,  (34  E.  C.  L.  R.,)— an  action  against  the  de- 
fendant  for  negligent  driving  by  his  servant, — Coleridqs,  J.,  held  that, 
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hy  pleading  not  guilty,  the  defendant  admitted  that  the  driver  was  his 
servant.  So,  in  such  a  case  as  Bush  v.  Steinmariy  1  B.  &  P.  404,  where 
the  defendant  was  held  responsible  for  an  obstruction  placed  on  the  road 
by  B.,  in  the  service  of  A.,  who  was  employed  by  the  defendant  to  repair 
his  house,  and  ordered  B.  to  place  the  materials  there,  nothing  would  be 
put  in  issue  by  not  guilty  but  the  deposit  of  the  materials.  In  Cotton  v. 
Browne,  8  Adol.  &  Ell.  312,  (30  E.  C.  L.  R.,)— an  action  for  indicting 
without  probable  cause, — not  guilty  was  held  the  proper  plea  to  put  in 
issue  the  want  of  probable  cause.  In  Wright  v.  Lainsony  2  Mees.  & 
Welsh.  739,  and  Lewis  v.  Alcock,  3  Mees.  &  Welsh.  188,  on  not  guilty 
to  a  declaration  against  the  sheriff. for  a  false  return  of  nulla  bona,  it 
was  held  he  could  not  show  that  the  party  whose  goods  he  was  directed 
to  take  had  become  a  bankrupt,  or  had  assigned  them  away ;  and  in 
Wheatley  v.  Patrick,  2  Mees.  &  Welsh.  652,  where  the  defendant  was 
sued  for  the  negligent  driving  of  his  companion,  in  a  gig  borrowed  by 
the  defendant,  and  the  declaration  stated  that  the  defendant  was  pos- 
sessed of  the  horse  and  gig,  Alderson,  B.,  said,  "  The  only  plea  here  is 
not  guilty ;  the  possession  by  the  defendant  is  therefore  admitted  on  the 
record." 

F.  Robinson  in  support  of  the  rule. 

The  theory  that,  where  the  act  may  be  innocent,  the  plea  of  not 
guilty  denies  only  its  wrongfulness,  but  where  it  must  be  wrongful, 
denies  the  whole  charge,  is  not  warranted  by  the  language  of  the  rule, 
which  is,  that  in  actions  on  the  case  it  shall  operate  as  a  denial  of  the 
wrongful  act,  not  of  the  wrongfulness  of  the  act.  The  question,  there- 
fore, is,  what  is  the  wrongful  act  as  distinguished  from  the  facts  stated 
in  the  inducement. 

And  the  wrongful  act  complained  of  in  this  declaration,  is  the  wrong- 
ful act  of  the  defendant ;  it  is  not  merely  the  negligent  driving,  but  a 
compound  proposition,  the  defendant's  negligent  driving.  In  all  the 
instances  given  in  the  new  rule,  and  in  all  the  authorities  cited,  the 
wrongful  act  involves  two  matters  of  proof.  In  case  for  a  nuisance, — 
that  the  defendant  carried  on  the  trade,  and  that  it  was  a  nuisance.  .On 
a  claim  of  right  of  way, — that  there  was  an  obstruction,  and  that  the 
defendant  placed  it  there :  and  so  on.  In  Cotton  v.  Browne,  the  plea 
was  held  to  deny  the  indicting,  and  the  allegation  that  it  was  without 
probable  cause ;  in  Thomas  v.  Morgan,  that  the  defendant  kept  the  dog, 
and  that  he  knew  it  to  be  savage :  and  what  shall  be  esteemed  the  wrongful 
act  cannot  depend  on  what  is  stated  by  way  of  inducement,  for  that  would 
place  the  defendant  in  the  plaintiff's  power :  by  inserting  material  facts 
as  matter  of  inducement,  he  might  elude  the  proof  of  them ;  as  if,  in  a 
declaration  for  a  libel,  he  were  to  allege  by  way  of  inducement  that  the 
defendant  was  the  publisher  of  a  newspaper ;  and  that  which  ought  to 
be  proved  with  the  most  precision,  might  be  alleged  with  the  least 
certainty ;  for  "  that  which  is  alleged  by  way  of  conveyance  or  induce- 
ment to  the  substance  of  the  matter,  need  not  be  so  certainly  alleged  as 
that  which  is  the  substance  itself."  Co.  Lit.  303  a.  In  the  present 
case  the  plaintiff  might  have  omitted  the  inducement  altogether.  The 
question,  therefore,  in  all  cases  must  be,  what  is  substantially  the 
wrongful  act  complained  of  in  the  declaration,  and  the  admission  of  the 
accuracy  of  matter  of  inducement  must  be  confined  to  statements  re- 
garding the  plaintiff.  Thus,  in  Dawson  v.  Moore,  7  Car.  &  P.  25,  (32 
(E.  C.  L.  R.,)  Lord  Abinger  held  that  the  plaintiff  must  prove,  not  only 
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the  existoDce  of  the  nuisance,  but  that  the  defendant  committed  it.  In 
Wright  V.  Lainson  and  Lewis  v.  Alcock^  the  bankruptcy  of  the  debtor, 
or  the  Si-Hsignment  made  by  him,  was  clearly  no  act  of  the  defendant, 
and  therefore  not  denied  by  the  plea  of  not  guilty.  In  Stancliff  v. 
Hardu^kk^  the  only  question  was  on  the  meaning  of  the  term  conversion ; 
whether  it  was  a  conversion  in  fact,  or  a  wrongful  conversion.  In 
Frankum  v.  Lord  Falmouth^  the  plea  of  not  guilty  was  held  to  put 
in  issue  the  diversion  of  the  water  by  the  defendant,  but  not  the  plain- 
tiflTs  title,  for  that  was  no  part  of  the  wrongful  act.  In  Dukes  v.  Gost- 
ling,  the  question  as  to  the  mode  in  which  the  defendant's  close  was 
occupied,  had  clearly  nothing  to  do  with  the  eflfect  of  the  sewer  com- 
plained of.  In  Wheatley  v.  Patrick,  the  question  was,  whether,  under 
the  circumstances,  it  was  to  b6  considered  the  defendant  was  driving: 
it  was  never  suggested  that  the  plea  admitted  it.  Woolf  v.  Beard  is 
still  undecided  on  the  motion  for  a  new  trial.  Cur.  adv.  wit, 

TiNDAL,  C.  J. — The  question  before  us  arises  on  the  proper  construc- 
tion to  be  put  upon  the  rule  of  pleading  laid  down  by  all  the  courts  in 
Hilary  terra,  4  W,  4,  which  applies  to  and  governs  the  plea  of  not  guilty 
in  actions  on  the  case.  The  declaration  begins  with  a  recital ; — 
"  Whereaa  the  plaintiflf  was  lawfully  possessed  of  a  certain  horse,  on 
which  a  B'^rvant  of  his  was  then  riding  along  a  certain  public  highway, 
and  whereas  the  said  defendant  was  then  possessed  of  a  certain  cart, 
and  of  a  certain  horse  drawing  the  same,  and  which  said  cart  and  horse 
of  the  said  defendant  were  then  under  the  care,  government,  and  direc- 
tion of  the  defendant,  who  was  then  driving  the  same  in  and  along  the 
said  highway;'* — and  after  such  recital,  the  declaration  proceeds  to 
allege,  that  the  defendant  so  carelessly  and  improperly  drove,  governed, 
and  directed  his  said  cart  and  horse,  that  through  the  carelessness,  &c., 
of  the  defendant,  the  cart  of  the  defendant  ran  against  the  horse  of  the 
plain tifiF  and  injured  it.  And  the  question  is,  whether  under  a  plea  of 
not  guilty  to  this  declaration  the  defendant  was  at  liberty  to  prove  at  the 
trial  that  in  fact  the  cart  was  not  his,  and  that  he  was  not  driving  it 
upon  the  occasion  above  referred  to,  but  that  at  the  time  of  the  accident 
it  was  lent  to,  and  driven  by,  another  person.  And  we  are  of  opinion 
that  as  well  upon  the  proper  construction  of  that  rule,  as  by  the  analogy 
furnished  by  the  examples  there  given,  and  the  authority  of  decided 
cases,  such  evidence  was  in  this  case  inadmissible  under  the  issue  of  not 
guilty. 

The  rule  above  referred  to,  runs  thus :  "  In  actions  on  the  case,  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty, 
or  wrongful  act,  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement.'' 

Pausing  for  the  moment  hero^,  the  wrongful  act,  and  the  onlv  wrongful 
act,  complained  of  is,  the  careless  and  negligent  driving  of  the  defend- 
ant ;  the  mere  act  of  driving  his  own  cart  on  the  highway  is  no  wrongful 
act  whatever.  But  the  rule  further  says,  "  it  shall  not  operate  as  a  de- 
nial of  the  facts  stated  in  the  inducement.'*  The  inducement  of  the 
declaration  is  that  part  which  precedes  the  charge,  which  contains  a 
statement  of  facts  out  of  which  the  charge  arises,  or  which  are  neccK- 
sary  or  useful  to  make  the  charge  intelligible.  And  in  the  present  case, 
the  two  distinct  statements,  viz.,  "  that  the  plaintifiF  was  lawfully  pos- 
sessed of  his  horse  upon  which  his  servant  was  riding  on  the  highway ;" 
and  again,  **  that  the  defendant  was  then  possessed  of  a  cart  and  horse 
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drawing  the  same,  and  which  were  under  the  care,  government,  and 
direction  of  the  defendant,  and  that  he  was  then  driving  the  same  along 
the  highway,'*  form  together  the  inducement  to  the  charge  in  this  decla- 
ration. By  the  express  words,  therefore,  of  the  rule,  the  plea  shall  not 
operate  as  a  denial  of  either  of  those  statements.  The  rule  then  pro- 
ceeds further  to  state  explicitly,  that  "  no  other  defence  than  the  denial 
of  the  wrongful  act,  shall  be  admissible  under  the  plea  of  not  guilty. 
All  other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration."  The  denial,  therefore,  of  the  facts  sta- 
ted by  way  of  inducement  in  the  declaration,  under  the  plea  of  not 
guilty,  is  no  less  excluded  by  the  negative  words  of  the  former  part  of 
the  rule,  than  by  the  aflSrmative  words  of  the  latter  part,  which  direct 
that  such  denial  shall  be  made  by  a  plea  expressly  traversing  the  fact 
intended  to  be  denied.  The  examples  which  are  given  appear  to  us  to 
agree  with  the  construction  of  the  rule,  and  the  cases  which  have  been 
decided  lend  to  the  same  conclusion.  It  was  contended  in  the  argument, 
that  the  admission  of  matters  stated  in  the  inducement  must  be  confined 
to  those  matters  which  relate  to  the  plaintiff;  but  the  example  of  an 
action  against  a  carrier  with  which  the  rule  concludes,  shows  decisively 
the  contrary,  it  being  there  laid  down,  that  "  the  plea  of  not  guilty  will 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt  of  the 

foods  by  the  defendant,  or  of  the  purpose  for  which  they  were  received." 
he  case  of  Bennion  v.  Davison,  3  Mees.  &  Welsh.  179,  may  be  laid 
out  of  our  consideration,  as  not  applying  to  the  present  subject  of  dis* 
cussion.  That  action  was  in  assumpsit ;  and  the  rule  of  pleading  which 
governs  the  plea  of  non  assumpsit,  is  very  different  from  the  rule  which 
governs  the  plea  of  not  guilty  in  case.  For  non  assumpsit  puts  in  issue 
every  f&t  from  which  an  implied  contract  may  be  inferred,  and  in  cases 
of  express  contract,  it  denies  the  express  contract,  and  nothing  else 
whatever.  And  indeed  with  respect  to  the  case  last  referred  to,  it  would 
be  enough  to  say,  that  it  was  decided  on  the  ground  that  the  fact  of  the 
ownership  of  the  vessel  by  the  defendant,  which  was  alleged  in  the  decla- 
ration, was  altogether  an  immaterial  fact.  The  cases  of  Wriyld  v.  Lain-  - 
son,  2  Mees.  &  Welsh.  739,  and  Lewis  v.  Alcock,  3  Mees.  &  Welsh.  188, 
are  very  strong  in  favour  of  the  construction  which  we  put  upon  the 
rule  in  question.  The  first  of  these  was  an  action  against  the  sheriff 
for  a  false  return  of  nulla  bona  to  a  writ  of  Ji.  fa.  The  declaration 
alleged  the  delivery  to  the  sheriff  of  the  writ  endorsed  to  levy,  &c.,  and 
the  seizure  in  execution  by  the  sheriff  of  the  goods  of  the  defendant, 
and  complained  that  he  had  not  the  money  in  Court,  but  falsely  re- 
turned nulla  bona.  To  this  the  sheriff  pleaded  not  guilty.  And  the 
Court  held,  that  although  the  false  return  was  distinctly  complained  of, 
the  sheriff  was  not  entitled  to  set  up  as  a  defence  the  bankruptcy  of  the 
defendant  before  the  execution  of  the  writ.  The  case  of  Lewis  v. 
Ak'ock  was  also  an  action  for  a  false  return  of  nulla  bona,  in  which  the 
declaration  alleged  that  the  defendant  had  goods  within  the  bailiwick 
which  the  sheriff  might  have  seized.  And  the  Court  held,  that  under 
the  plea  of  not  guilty,  the  sheriff  could  not  set  up  as  a  defence,  that  the 
defendant  had  assigned  the  goods  to  a  third  party. 

It  has  been  contended  that  the  statement  of  the  defendant  driving  his 
own  cart  by  way  of  inducement  was  unnecessary ;  and  that  it  would 
have  been  suflicient  to  allege  that  he  wrongfully  and  negligently  drove 
his  cart  against  the  plaintiff's  horse.     But  it  is  a  sufficient  answer  to 
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say,  that  the  plaintifiF  has  in  this  case  pursued  the  usual  course  of  pleading, 
in  stating  the  fact  in  question  by  way  of  inducement ;  and  that  when  the  rule 
provides'that  matters  stated  in  the  inducement  shall  not  be  put  in  issue  by 
not  guilty,  it  must  be  taken  to  refer  to  such  matters  as  are  usually  stated 
in  pleading  by  way  of  inducement.  It  may  be  observed,  also,  that  a 
similar  argument  was  made  use  of  in  the  case  of  Lewis  v.  Alcock.  It 
was  there  urged  in  argument, — suppose  there  were  no  such  statement 
as  that  "  although  there  were  divers  goods  and  chattels  of  the  said  11. 
G.,  &c.,  whereof  the  defendant  ought  to  have  levied,  &c.  ;**  but  that, 
after  the  statement  of  the  writ,  the  declaration  had  proceeded, "  yet  the 
defendant  did  Hot  levy,  although  there  were  divers  goods,  &c.,"  the  lat- 
.or  clause  would  have  formed  part  of  the  neglect  of  duty  complained 
of,  and  the  mere  transposition  of  words  can  make  no  difference :  upon 
which  Mr.  Baron  Parke  said,  "  It  would  then  in  truth  be  inducement 
put  in  the  wrong  place.**  Mr.  Baron  Alderson  said,  "  The  object  of 
the  rule  is,  that  the  parties,  when  they  come  to  trial,  shall  know  as  pre- 
cisely as  possible  what  the  issue  is.  I  am  disposed  to  give  the  rule  as 
large  a  construction  as  possible.** 

Upon  the  grounds  above  stated,  we  think  that  the  rule  which  has  been 
obtained  for  a  new  trial  should  be  discharged. 

Rule  discharged.(a) 

(a)  Robinton  afterwards  moved  for  leave  to  amend   bj  withdrawing  the  plea  of  not 
guifty^  and  pleading  Bpeciailj ;  bat  the  coart  refused  to  accede  to  the  application. 


CROOK  and  Another  v.  STEPHEN.— p.  688. 

The  court  will  not,  on  a  summary  application,  set  aside  a  roleasc  gfivrn  to  a  defendant  hy  ooe 
of  two  co-plaintiffd  unless  fraud  between  the  reluasor  and  tiie  dcfeiidunt  be  clearly  established 
by  the  affidavits  in  support  of  the  application. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  his  plea 
ot  release  from  one  of  the  two  co-plaintifls  should  not  be  set  aside,  and 
why  he  should  not  pay  the  costs.  The  action  was  brought  upon  a  cove« 
nant  by  the  defendant  with  the  two  plaintiff's,  coniaincd  in  a  deed  of 
composition  entered  into  by  J.  C.  Crook,  one  of  the  plainiifls,  as  the 
|)rincipal  debtor,  and  his  brother  G.  Crook,  the  other  plainlifl*,  as  his 
surety,  in  October,  1834,  by  which  deed  the  defendant,  as  one  of  such 
(^editors,  covenanted  to  pay  the  plaintiffs  the  excess  beyond  25.  in  the 
pound,  which  he  might  receive  from  any  other  parties  to*  certain  bills  of 
exchange  of  which  the  defendant  was  then  the  holder :  and  assigned  a 
breach  by  the  receipt  on  the  part  of  the  defendant  of  two  sums  of  145/. 
and  upwards,  and  48/.  and  upwards,  from  certain  other  parties  to  two 
hills  of  exchano;e  included  in  the  deed  of  composition  ;  to  which  declara- 
tion the  defendant,  amongst  other  pleas,  put  in  a  plea  of  a  release  given 
by  George  Crook  the  surely,  one  of  the  co-pIaintiH*s,  since  the  action  \ias 
brought. 

It  was  stated  by  affidavits,  that  J.  C.  Crook  had  been  insolvent  in 
October,  1834,  and  again  in  August,  1836:  that  Brown  and  Bagshaw 
had  been  accountants  to  his  estate  under  both  insolvencies ;  and  tliat,  bv 
a  deed  of  June,  1838,  J.  C.  Crook  had,  for  the  considerations  therein 
stated,  assigned  to  Brown  and  Baphaw  all  the  debts  contained  in  a 
schedule  to  that  deed,  of  which  the  debt  now  sought  to  be  recovered  was 
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alleged  to  be  one:  that  this  assignment  was  made  with  ihe  knowledge 
and  assent  of  the  trustees  of  J.  C.  Crook  under  his  second  insolvency : 
that  the  action  was  brought  for  the  benefit  of  Brown  and  Bagshaw;  and 
that  George  Crook  had  by  letter  authorised  the  use  of  his  name  as  joint 
plaintif}':  on  the  part  of  the  defendant  it  was  denied  that  this  debt  was 
included  in  the  schedule  of  the  deed  of  June,  1838,  or  that  the  assign- 
ment was  made  with  the  assent  of  the  trustees ;  while  it  was  asserted 
that  George  Crook  allowed  the  use  of  his  name  as  plaintiff  on  the  appli- 
cation of  Bawshaw,  in  ignorance  of  any  assignment  to  him  and  Brown, 
and  believing  the  application  to  have  been  made  by  them  as  accountants 
to  the  estate  with  a  view  of  receiving  the  money  for  the  trustees.    It  was 
further  asserted  that,  after  the  deed  of  October,  1834,  subsequent  dealings 
took  place  between  J.  C.  Crook  and  the  defendant  in  1834,  1835,  and 
1836,  in  the  course  of  which  J.  C.  Crook  became  largely  indebted  to  the 
defendant ;  that  an  agreement  was  entered  into  between  them,  that  the 
excess  received  on  the  bills  whereof  Stephen  was  the  holder,  should  be 
retained  in  payment  of  the  new  debt,  and  the  residue  be  retained  as  a 
security  for  liabilities  incurred  by  the  defendant :  that,  after  allowing  the 
whole  of  the  moneys  and  dividends  received  since  the  deed  of  October 
1834,.  J.  C.  Crook  was  still  indebted  to  the  defendant  in  the  sum  of  644/ 
Talfmird^  Serjt.,  /?.  V,  Richards,  and  li'hitehurst,  who  showed  caus 
against  the  rule,  contended  that  the  court  would  not  interfere,  unless  i 
were  clearly  established  that  the  release  was  obtained  by  fraud  bet  wee  • 
the  releasor  and  the  defendant.     Herbert  and  AnUher  v.  Pigott,  4  Tyrw  \ . 
285 ;  2  Cr.  &  M.  384.     That  under  the  circumstances  of  this'  cast 
George  Crook  was  justified  in  giving  the  release,  the  action  having  bee- 
brought  in  violation  of  the  agreement  between  J.  C.  Crook  and  thedefcii 
dant,  and' without  the  sanction  of  the  trustees:  that  George  Crook 'h 
warrant  to  sue  had  been  obtained  by  a  concealment  of  the  object  for 
which  the  action  was  brought;  that  the  defendant  was  a  creditor  of  J, 
('.  Crook  to  a  considerable  amount;  and  that  the  accountants  of  an 
insolvent's  estate  could  not  legally  take  an  assignment  of  his  debts. 

Wilde,  Serjt.,  and  James,  in  support  of  the  rule,  relied  on  the  letter 
written  by  George  Crook  to  authorise  the  action,  and  argued,  that  suing 
as  trustee  for  Brown  and  Bagshaw,  he  had  no  right  to  decide  on  the 
validity  of  the  defendant's  claim  to  dispute  the  debt.  In  Legh  v.  Legh, 
1  B.  &  P.  447,  it  was  held,  that  if  the  obligor  of  a  bond,  after  notice  of 
its  being  assigned,  take  a  release  from  the  obligee,  and  plead  it  to  an 
action  brought  by  the  assignee  in  the  name  of  the  obligee,  the  court  will 
set  the  plea  aside :  and  in  order  to  induce  a  court  to  set  aside  a  release 
by  one  of  the  assignees  of  a  bankrupt,  it  was  held  in  Johnson  v.  Holds- 
trorth,  4  Dowl.  63,  sutficient  to  throw  suspicion  on  the  defendant's  con- 
duct in  the  transaction. 

Cur,  adv,  vult. 
TiNDAL,  C.  J. — (After  slating  the  nature  of  the  proceedings,  as  ante, 
•no.) — The  question  before  us  is,  whether,  upon  the  several  facts  stated 
I'pon  the  atfidaviis  which  have  been  produced  before  us,  we  should  be 
justified,  upon  a  summary  application,  in  setting  aside  the  plea  of  release 
which  has  been  put  upon  the  record  by  the  defendant. 

The  rule  by  which  courts  of  law  have  felt  themselves  governed  in  this 

respect,  has  been,  that  wherever  it  is  made  clear  to  the  court  on  the  part 

of  the  plaintiff  that  the  release  has  ^en  obtained  by  fraud  between  the 

releasor  and  the  defendant,  in  such  case,  and  in  such  case  onlj,  the  court 
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will  feel  itself  warranted,  on  a  summary  application,  to  interfere  and  set 
tlie  release  aside.  This  rule  is  laid  down  distinctly  in  the  case  of  Jone^ 
and  Another  v.  Herbert^  7  Taunt,  421,  (2  Eng.  Com.  Law  Rep.  162,)  in 
Jrton  V.  Boothy  4  B.  Moore,  192,  (16  Eng.  Com.  Law  Rep.  373,)  Her- 
bert and  Another  v.  Pigott,  4  Tyrwh.  284,  and  other  cases.  The  ques- 
tion therefore  is,  whether,  upon  the  present  occasion,  there  is  such  clear 
evidence  of  fraud  on  the  part  of  George  Crook,  the  releasor,  and  the 
defendant,  as  to  require  us  to  interfere.     And  we  think  there  is  not. 

In  the  first  place,  so  far  as  relates  to  Stephen  the  defendant,  it  is  stated 
in  the  affidavits,  that  after  the  deed  of  composition  of  I8,i4,  subsequent 
dealings  in  the  years  1834,  1835,  and  1836,  took  place  between  J.  (\ 
Oook  and  the  defendant,  in  the  course  of  which  J.  C  Oook  became 
largely  indebted  to  the  defendant;  and  that  an  agreement  was  entered 
into  between  them,  that  the  excess  received  on  the  bills,  whe»-eof  Stephen 
was  the  holder,  should  be  retained  in  payment  of  this  new  debt,  and  the 
residue  retained  as  a  security  for  liabilities  incurred  by  the  defendant ; 
and  it  is  in  such  affidavit  stated,  that  after  allowing  the  whole  of  the  said 
moneys  and  dividends  received  by  the  defendant  since  the  first  insolvency 
of  J.  C.  Crook,  the  said  J.  C.  Crook  is  still  indebted  to  him,  the  defen- 
dant, in  the  sum  of  644/. 

In  the  next  place,  this  action  is  not  brought  for  the  benefit  of  the  two 
plaintiffs,  or  either  of  them,  but  of  Brown  and  Bagshaw,  persons  who 
iiad  been  employed  as  accountants  to  the  estate,  both  before  the  second 
insolvency,  and  also  under  the  said  second  insolvency  of  J.  C.  Crook  in 
August  1836:  and  it  appears  by  the  affidavits,  that  in  June  1838,  J.  (\ 
C.'POok,  for  the  considerations  therein  mentioned,  assigned  to  Brown  ami 
Bagshaw  all  the  debts  contained  in  a  schedule  to  that  deed.  One  ques- 
tion of  fact  raised  upon  this  part  of  the  rase  is,  whether  this  particular 
debt  now  sought  to  be  recovered,  was  incUuled  or  not  in  such  schedule 
and  purchase.  It  is  affirmed  to  have  been  included  on  the  part  of  Brown 
and  Bagshaw — it  is*denied  on  the  part  of  the  defendant.  And  again, 
upon  this  part  of  the  case,  another  question  is  also  raised,  whether  the 
I  urchase  was  made  with^the  knowledge  and  assent  of  the  four  trustees 
under  the  second  deed  of  composition,  or  of  some  of  them  only.  This 
also  is  the  subject  of  affirmation  on  the  one  side  and  denied  on  the  other. 
And  in  the  course  of  the  argument  a  still  further  point  has  been  raised 
and  argued  before  us,  viz.  whether  f)ersons  acting  in  the  character  i  f 
accoimlants,  to  an  insolvent's  estate,  can  be  allowed  by  a  court  of  equity 
to  become  the  purchasers  of  debts  due  to  the  estate  of  the  insolvent,  *.r 
whether  such  {)urchase  would  not  be  set  aside  bv  such  court.  And 
although  great  stress  was  laid  by  Bagshaw  and  ferown  on  the  letter 
written  by  George  Crook  on  the  28th  of  July,  by  which  he  authorised 
the  use  of  his  name  as  a  joint  plaintiff',  it  is  fully  met  by  the  affidavit  c»t 
(Jeorge  Crook,  that  he  did  this  on  the  application  of  Bagshaw,  in  igm»r- 
ance  of  any  assignment  to  him  and  his  partner,  and  believing  the  appli- 
ration  to  have  l>ecn  made  by  them  as  accountants  to  the  estate,  with  a 
view  to  recovering  the  money  for  the  trustees. 

In  a  case  circumstanced  like  the  present,  we  cannot  see  with  sufficient 
Clearness  and  distinctness  that  this  release  was  obtained  by  fraud  on  the 
part  of  the  defendant,  so  as  to  justify  us,  on  the  authority  of  the  decided 
cases,  in  interfering  summarily :  and  we  think  it  far  from  clear,  on  the 
contrary,  that  his  object  might  not  be  to  prevent  what  he  thought  was  a 
fraud  from  being  committed. 
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We  therefore  think  that  the  rule  must  be  discharged  in  the  terms  in 
which  it  is  drawn  up,  that  is,  with  costs. 

Rule  discharged. 


MUSKETT  V.  HILL  and  TOZER.-G94. 

1.  A  license  to  tearch  for  and  raise  metals,  and  also  to  carry  them  away  and  convert  them  to 
the  licensee's  own  use,  passes  an  interest  which  is  Ciipable  of  being  assigned. 

2.  A  license  to  mine  was  granted,  with  a  proviso  that  if  the  grantee,  after  notice  to  work  accord, 
in^  to  hU  co\'enant,  failed  to  k<*ep  t-ix  miners  at  work,  and  the  grantor  fixed  notice  on  the 
premises  that  he  intended  to  avoid  the  license,  it  should  be  lawfal  (or  tlie  grantor  to  re-cnlrr 
within  a  month  after  fixing  the  notice,  and  then  the  license  shoold  be  void.  Held,  that  notice 
to  the  grantee  that  unless  he  kept  six  miners  at  work,  the  grantor  ttovld  re-enter  at  the 
exptrsikm  of  a  monUi,  did  not  avoid  the  license  or  render  the  grantor's  re-entry  lawlul. 

3.  Held,  also,  that  for  sach  re-entry  and  extruMon  the  grantee  might  sue  in  case. 

This  was  an  action  upon  the  case  for  the  obstruction  of  the  plaintiff  in 
the  exercise  and  enjoyment  of  certain  licenses  and  authorities  to  work 
certain  mines. 

The  plaintiff,  in  his  declaration, — after  setting  out  that,  by  an  inden- 
rare  between  the  defendant  Hill  of  the  first  part,  the  defendant  Tozer  of 
the  second  part,  and  certain  persons  of  the  name  of  Setree  and  Stacy  of 
the  third  part,  the  defendants,  according  to  their  interests,  granted  to* 
Setree  and  Stacy,  their  executors,  administrators,  and  assigns,  first, 
license  and  authority  to  mine  and  search  for,  or  cause  to  be  :aised, 
sought  for,  brought  to  grass,  and  made  merchantable,  all  tin  and  tin  ore, 
&c.,  within  certain  lands  therein  described  ;  secondly,  license  and  autho- 
rity to  carry  away  the  said  metallic  minerals,  and  convert  them  to  their 
own  use ;  with  other  licenses  not  material  to  the  present  question ;  to  hold 
for  twenty-one  years  from  the  13th  of  February  1835;  and  further  set- 
ting out  an  assignment  bv  indenture  of  the  rights  and  interests  of  Setree 
and  Stacy  to  the  plaintiff,  and  that  the  plaintiff  afterwards  commenced 
'he  exercise  and  enjoyment  thereof; — stated  as  a  breach,  that  whilst  the 
pliintiffwas  so  entitled  as  aforesaid,  and  was  actually  engaged  in  using 
and  exercising  the  same,  the  defendants  wrongfully  obstructed  and  pre- 
vented the  plaintiff  from  using  or  enjoying  the  said  licenses,  authorities, 
and  privileges,  by  dispossessing  and  expelling  the  plaintiff  and  his  work- 
men, and  by  forcibly  preventing  and  hindering  the  plaintiff  and  his 
servants  from  having  any  access  to,  or  in  any  manner  working,  mining, 
or  seeking  for,  the  said  tin  or  other  minerals. 

The  defendants  craved  oyer  of  the  first  mentioned  indenture,  in  which 
was  contained,  amongst  others,  the  following  proviso:  "  Provided  always, 
that  if  there  shall  be  any  failure  or  breach  by  the  grantees  or  their  assigns 
in  the  performance  of  any  of  the  covenants,  -and  as  respects  the  cove- 
nant No.  1,  a  failure  after  notice  so  to  work,  to  keep  six  able  miners 
constantly  employed  in  driving  the  adits  or  sinking  the  deepest  level,  shall 
be  considered  one  of  the  breaches  thereof, — and  notice  in  writing  shall 
be  fixed  within  the  limits  afoiesaid,  that  the  grantors  intend  to  avoid  the 
licenses  thereby  granted  because  of  such  failure  or  breach ;  then  aftei 
the  expiration  of  one  month  from  the  affixinff  such  notice,  and  as  often 
as  the  same  shall  happen, — notwithstanding  the  waiver  of  any  prior  for- 
feiture,— it  shall  be  lawful  for  the  grantors  to  re-enter,  &c.     And  after 
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such  re-entry  all  the  licenses,  &c.,  shall  be  conclusively  determined  and 
avoided." 

The  covenant  referred  to  as  covenant  No.  1,  was  in  substance  a  cove- 
nant, constantly  and  bona  fide  to  mine  and  search  for  all  lodes,  veins, 
and  strata  of  metallic  minerals  within  the  limits,  and  effectually  to  work 
according  to  the  laws  of  good  mining. 

-The  defendants  pleaded,  first,  not  j^uilty :  secondly,  that  the  indenture 
of  assignment  was  not  the  deed  of  Seiree  and  Stacy:  thirdly,  that  the 
rights,  shares,  and  interests  of  Setree  and  Stacy  did  not,  nor  did  any  of 
them,  become  vested  in  the  plaintiff;  nor  did  the  plaintiff,  at  any  time 
after  the  making  of  the  second  indenture,  commence  the  exercise  and 
enjoyment  of  the  same ;  nor  was  the  plaintiff,  at  the  time  of  the  commit- 
ting of  the  grievances  complained  of,  employed  in  using  or  enjoying  the 
same.  The  fourth  plea  stated,  that  d^Tring  the  term  granted,  and  before 
the  making  of  the  indenture  secondly  mentioned,  to  wit,  on  the  1st  of 
January  1«36,  and  from  thence  until  the  6th  of  April,  and  the  affixintr 
of  the  notice  as  after  mentioned,  Setree  and  Stacy  did  not  nor  would 
constantly  and  bona  fide  mine  and  search  for,  &c.,  all  lodes,  &c. ;  and  so 
set  out  a  breach  of  the  covenant  No.  1,  and  stated,  that  the  said  covenant 
during  all  the  time  aforesaid  continued  and  remained  broken ;  and  that 
thereupon  the  defendants  during  the  continuance  of  the  said  term,  to  wit,  on 
the  6th  of  April  1836,  caused  notice  in  writing  to  be  affixed  within  the 
limits,  to  wit,  on  a  certain  whim  (being  the  principal  erection  or  building 
within  the  Umits,)  and  thereby  gave  notice  to  the  said  Setree  and  Stacy 
and  to  all  others  whom  it  might  concern,  so  to  work,  and  that  unlcsi 
they  did  thenceforth  keep  six  able  miners  constantly  employed  in  driving 
the  adits  and  sinking  the  deepest  level  within  the  said  limits,  and  also  ir 
all  other  respects  work  all  lodes,  veins,  and  strata  of  all  metallic  minerals 
within  the  said  limits,  according  to  the  true  intent  and  meaning  of  th( 
the  covenant  No.  1,  and  observe  and  perform  all  other  the  covenants  in 
the  said  first-mentioned  indenture  contained  on  the  part  of  the  said  Setree 
and  Stacy,  the  defendants  would,  in  pursuance  of  the  said  proviso,  aftei 
the  expiration  of  one  month  from  the  affixing  of  the  said  notice  within  the 
limits  aforesaid,  re-enter  into  the  said  limits  and  premises,  and  avoid  and 
determine  all,  everj',  and  singular  the  licenses  and  authorities  by  the  said 
tirst-mentioned  indenture  to  them  granted  and  demised,  and  eject  and 
expel  from  the  same  limits  all  persons  claiming  under  the  authority  ot 
the  said  indenture.  It  was  then  averred,  that  Setree  and  Stacy  did  nut, 
nor  did  the  plaintiff  or  any  other  person,  from  and  after  the  aliixing  <if 
such  notice,  keep  six  able  miners  constantly  employed  in  driving  tl;e 
adits,  or  making  the  deepest  levels  within  the  said  limits,  nor  work  nur 
search  for  minerals,  according  to  the  true  intent  and  meaning  of  the  said 
first-mentioned  indenture,  and  of  the  covenants,  provisoes,  and  agree- 
ments therein  contained ;  but  that  they  wrongfully  failed,  afier  such 
notice  and  affixing,  so  to  do,  contrary  to  the  said  covenant  and  proviso, 
lor  a  longer  time  than  one  month  after  the  affixing  of  tlie  said  notice  as 
aforesaid.  And  the  defendants  further  said,  that,  afterwards  and  after 
the  expiration  of  one  month  from  the  affixing  of  such  notice  as  aforesaid, 
and  during  the  continuance  of  the  estate  of  the  grantor,  and  six  able 
miners  not  having  been  kept  and  employed  by  any  person  or  persons  as 
aforesaid,  and  the  said  covenant  being  so  broken  as  aforesaid,  the  defen« 
dants,  in  pursuance  of  the  power  contained  in  the  first-mentioned  inden- 
ture, on  the  said  first  day  \\  hen,  6:c.,  entered  into  the  said  tenements  and 
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premises  thereby  granted,  and  the  same  had  again,  repossessed  and  en- 
joyed, as  absolutely  forfeited,  and  then  determined  the  said  licenses  and 
authorities.  The  plea  then  proceeded  upon  this  ground  to  justify  the 
several  other  grievances  mentioned  in  the  declaration ;  and  further  stated, 
that  the  indenture  secondly  mentioned  was  not  within  six  months  from 
the  date  thereof  tendered  for  registry  to  the  defendants,  their  stewards, 
agents,  or  solicitors,  according  to  a  proviso  in  the  first*mentioned  inden- 
ture contained. 

The  plaintiff  joined  issue  on  the  three  first  pleas,  and  replied  to  the 
fourth,  that  Setree  and  Stacy  did,  from  and  after  the  affixing  of  such 
notice  as  in  the  plea  mentioned,  keep  six  able  miners  constantly  employed 
in  driving  the  adits  and  sinking  the  deepest  level  within  the  said  limits,!. 
&c.,  and  did  work  and  search  for  minerals  according  to  the  true  intent 
and  meaning  of  the  indenture  and  the  covenants  therem  contained. 

At  the  trial  before  l4ord  DeNHfAN,  C.  J.,  Launceston  assizes,  1838,  it 
appeared  that,  by  indenture  of  the  18th  of  August  1835,  between  the 
defendant  Hill  of  the  first  part,  the  defendant  Tozer  of  the  second  part, 
and  Setree  and  Stacy  of  the  third  part,  the  defendants,  according  to  their 
respective  interests  demised  and  granted  to  Setree  and  Stacy,  tneir  exe- 
cutors, administrators,  and  assigns,  among  other  things,  license  and 
authority  to  mine  and  search  for,  or  cause  to  be  raised,  sought  for, 
brought  to  grass,  and  made  merchantable,  all  tin  and  tin  ore  within  cer- 
tain lands  therein  described,  and  also  to  carry  away  the  said  metallic 
minerals  and  convert  them  to  their  own  use ;  rendering  therefore  to  the 
grantors  a  certain  portion  of  the  produce ;  with  an  express  proviso  that 
such  licenses  and  authorities  should  be  assignable  by  deed ;  to  hold  the 
same  for  twenty-one  years  from  the  13lh  of  February  1^35.  Setree  and 
Stacy  covenanted,  among  other  things,  constantly  and  bona  fide  to  mine 
and  search  for  all  lodes,  veins,  and  strata  of  metallic  minerals  within  the 
limits  described,  and  effectually  to'work  the  same  according  to  the  laws 
of  good  mining:  and  it  was  provided  that  if  there  should  be  any  failure 
or  breach  by  the  grantees  or  their  assigns  in  the  performance  of  any  of 
the  covenants,  [and,  as  respected  the  covenant  ni)ove  set  forth,  a  fail- 
ure,— after  notice  so  to  work, — to  keep  six  able  miners  constantly 
employed  in  driving  the  adits  or  sinking  the  deepest  level,  was  to  be  con- 
sidered one  of  the  breaches  thereof,]  and  notice  in  writing  should  be  fixed 
within  the  limits  described,  that  the  grantors  intended  to  avoid  the  licenses 
thereby  granted,  because  of  such  failure  or  breach,  then,  after  the  expira- 
tion of  one  month  from  the  affixing  such  notice,  and  as  often  as  the  same 
should  happen;  notwithstanding  the  waiver  of  any  prior  forfeiture,  it 
should  be  lawful  for  the  grantors  to  re-enter,  and  after  such  re-entiy,  iiie 
licenses  should  be  conclusively  determined  and  avoided. 

Setree  and  Stacy  having  failed  to  mine  according  to  their  covenant, 
the  defendants,  on  the  6th  of  April  1836,  affixed  on  the  whim  of  the  mine 
a  notice  addressed  to  Setree  and  Stacy,  and  all  others  whom  it  might 
concern,  constantly  and  bona  fide  to  mine  and  search  for  all  lodes,  veins, 
and  strata  of  metallic  minerals  within  the  limits  described,  and  effectually 
1o  work  according  to  the  laws  of  good  mining ;  and  that,  unless  they  did 
thenceforth  keep  six  able  miners  constantly  employed  in  driving  the  adits 
and  sinking  the  deepest  level  within  the  said  limits,  and  also  in  all  other 
respects  work  all  lodes,  veins,  and  strata  of  metallic  minerals,  within  the 
said  limits  according  to  the  true  intent  and  meaning  of  the  covenant  No. 
1,  above  set  forth,  and  observe  and  perform  all  other  the  covenants  in  the 
indenture  of  Aug.  18, 1 835,  the  defendants  wouldj  in  pursuance  of  the  above 
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proviso,  after  the  expiration  of  one  month  from  the  affixing  of  the  said  notice, 
re-enter  into  the  premises,  and  avoid  and  determine  all  the  licenses  and 
authorities  granted  and  demised  by  the  said  indenture,  and  woold  eject 
and  expel  all  persons  claiming  under  the  authority  of  the  said  indenture. 

In  consequence  of  this,  negotiations  took  place  between  tne  parties. 
and  Setree  and  Stacy  agreed  to  assign  their  interest  in  the  premises  to 
the  plaintiff.  A  deed  of  assignment  was  drawn  up,  which  Stacy  exe- 
cuted in  June,  and  Setree  on  the  27th  of  July. 

But  on  the  8th  of  July,  the  defendants  alleging  that  six  men  had  not 
been  kept  at  work  within  a  month  after  the  notice,  entered  into  posses- 
sion of  the  mine ;  forcibly  turned  out  the  workmen  who  were  there ;  and 
subsequently  refused  to  allow  the  plaintiff  or  his  workmen  to  enter  for 
the  purpose  of  mining. 

A  verdict  was  found  for  the  plaintiff  on' the  three  first  pleas,  and  for 
the  defendants  on  the  fourth ;  but,  the  defendants  having  taken  out  a 
summons  to  have  the  verdict  entered  for  them  on  the  third,  it  was  agreed 
between  the  counsel  on  both  sides  that  the  court  should  decide  upon  that 
question,  as  well  as  upon  the  other,  which  the  plaintiff  intended  to  raise, 
as  to  the  sufficiency  of  the  fourth  plea  :  and 

BompdSf  Serjt.,  moved  for  judgment  non  obstante  veredicto,  on  the 
fourth  plea,  on  the  ground  that  the  notice  there  set  forth  was  not  a  notice 
absolutely  to  determine  the  lessee's  interest  in  the  mine,  but  merely  a 
conditional  notice  that  the  interest  should  be  determined  unless  six  miners 
were  employed ;  that  it  was  uncertain  whether  such  notice  would  be 
acted  on,  or  waived ;  and  that,  according  to  the  proviso,  the  only  answer 
to  the  plaintiff's  declaration  would  be  a  notice  that  the  lessor  had  actually 
determined  the  lessee's  interest :  he  also  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  did  not  support  the  fourth  plea ;  upon  which  it 
became  unnecessary  for  the  court  to  pronounce  an  opinion. 

A  rule  nisi  having  been  granted, 

Wilde,  Serjt.,  Erie,  Croirder,  and  BtUt,  showed  cause  in  Michaelmas 
and  Hilary  terms. 

First,  the  defendants  are  entitled  to  a  verdict  on  the  third  plea  as  well 
as  the  fourth ;  for,  upon  the  face  of  this  record,  Setree  and  Stacy  had 
a  mere  license  or  authority,  which  was  not  an  assignable  interest.  At 
all  events,  no  interest  in  the  soil ;  and,  unless  an  interest  in  the  soil  passed, 
the  plaintiff  could  neither  sue  in  case  for  a  disturbance  of  his  possession, 
nor  on  a  covenant  running  with  the  land.  In  JJoe  dem,  HanUy  v. 
Wood,  2  B.  &  Aid.  724,  a  deed  by  which  the  owner  of  the  fee  granted 
to  Hanley  free  liberty  to  dig  for  tin  and  all  other  metals  throaghout  the 
land  therein  described,  and  to  raise,  make  merchantable,  and  dispose  of 
the  same  to  his  own  use,  and  to  make  adits  necessary  for  the  exercise 
of  that  liberty,  was  held  not  to  amount  to  a  lease  of  the  soil,  but  to  be 
a  mere  license  on  which  the  grantee  could  not  maintain  ejectment :  see 
Norway  v.  Roe^  19  Ves.  158 ;  Chetham  v.  Williamson^  4  East,  469 ; 
Flight  V.  Glossoppj  2  New  Cases,  125.  Now,  a  mere  license  in  gross 
w^ll  not  pass  by  assignment :  see  the  authorities  collected  in  Smith's 
Leading  Gases,  p.  22.  But  even  if  the  grantee's  interest  were  as- 
signable, without  an  interest  in  the  land  or  privity  in  estate,  the 
assignee  could  neither  he  liable  on  nor  take  advantage  of  the  cov^ 
nants  between  the  grantor  and  grantee.  Spencer's  case^  5  Rep.  17; 
1  Wms.  Saund.  240,  note ;  Fitz.  N.  B.  145 ;  Sheph.  Touchst.  161 ; 
Balli/  V.  WellSy  3  Wils.  25;  Com.  Dig.  Covt.  B.  Sr Holmes  v.  Buckley, 
1  Eq.  Cas.  Abr.  27 ;  Brewster  r.  Kitchin^  1  Ld^yRaypK-SlT^  Welh  ^. 
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Bussell,  3  T.  R.  393 ;  Milnes  v.  Branch,  5  M.  &  S.  411 :  and  if  any 
Interest  in  the  land  passed,  this  action  Khould  have  been  conceived 
in  trespass  for  the  actual  violence  committed ;  Barker  v.  Birkbeck,  3 
Burr.  1556;  or  in  covenant;  for  case  does  not  lie  where  the  injury  is 
guarded  against  by  a  covenant ;  Janes  v.  Hill,  7  Taunt.  392,  (-^  Eng. 
Com.  Law  Rep.  149;)  and  a  party  cannot  sue  in  case  or  covenant  at 
his  election:  Com.  Dig.  Action  on  the  Oase  for  Disturbance.  [Tindal, 
C.  J.  referred  to  Kin/t/side  v.  Thorvton,  2  W.  Bl.  1111.]  That  was  an 
action  in  the  nature  of  waste.     But  Marker  v.  Birhbeck  was,  like  the 

()resent,  the  case  of  a  plaintiff  in  possession  of  a  mine  under  a  bare 
icense ;  and  it  was  held,  that  for  disturbance  by  another's  entering  and 
digging,  he  must  sue  in  trespass,  not  in  case. 

•Secondly,  the  entry  of  which  the  plaintilf  complains  took  place  before 
he  had  the  interest  in  the  premises  which  he  alleges  in  the  declaration; 
the  defendants  entered  on  the  8lh  of  July ;  and  though  Stacy  executed 
the  assignment  in  June,  it  was  not  executed  bv  Setree  till  the  27th  of 
July.     The  declaration  alleges  that  the  interest  of  Setree  and  Stacy  came 
to  him  before  the  entry  in  question ;  so  that  the  interest,  as  alleged,  was 
disproved.     In  OuHu  v.  Spitty,  1  New  Cases,  756,  (27  E.  C.  L.  R.,) 
where,  in  debt  for  rent  against  an  assignee,  the  defendant  traversed  an 
averment  in  the  declaration,  that  all  the  estate  in  the  premises  had  vested 
in  him,  issue  having  been  joined,  and  the  defendant  having  proved  that 
he  was  assignee  of  part  only  of  the  premises,  it  was  held  that  the  ver- 
dict on  such  issue  must  be  entered  for  the  defendant.     So  in  Philpot  v. 
Dobiruon,  6  Bingh.  104,  (19  E.  C.  L.  R.,)  it  was  held  that  an  avowry  for 
rent  due  from  the  plaintiff,  as  tenant  of  premises  to  the  avowant,  undpr 
a  demise  before  then  made,  at  the  yearly  rent  of  170Z.,  was  not  sup- 
ported by  proof  of  a  conveyance  to  the  avowant,  to  which  three  trustees, 
the  lessors,  were  parties,  but  which  was  executed  by  only  two  of  them. 
On  this  ground,  therefore,  the  defendants  are,  at  all  events,  entitled  to 
the  verdict  on  the  third  plea. 

Lastly,  the  fourth  plea  discloses  a  sufficient  notice  on  the  part  of  the 
defendants  to  establish  a  right  of  re-entry.  No  particular  form  of  no- 
tice is  required  by  the  deed ;  and  it  is  sufficient  if  the  intention  of  the 
lessor  appears,  to  act  upon  the  proviso  for  re-entry :  it  was  unnecessary 
to  specify  any  particular  breach  of  covenant ;  for  the  condition  in  the 
notice  implies  that  covenants  had  been  broken,  and  the  lessors  might 
either  proceed  on  past  breaches,  or  give  warning  for  the  future.  But 
the  notice,  though  conditional,  if  not  obeyed,  becomes  absolute ;  as  a 
conditional  hiring,  or  renting  a  tenement,  if  acted  on,  will  confer  a  set- 
tlement :  Rex  v.  Lidney^  Burr.  S.  C.  1,  Rex  v.  fferstmonccaux,  7  B.  &  C. 
551,  (14  E.  C.  L.  R.)  Where  a  right  of  re-entry  accrues  upon  a  default 
of  the  tenant,  it  is  in  the  option  of  the  landlord,  and  not  of  the  tenant, 
to  declare  the  lease  void.  Boe  dem.  Bryan  v.  Bancks,  4  B.  &  Aid.  401, 
(6  E.  C.  L.  R,)  Rede  v.  Farr,  6  M.  &  Sel.  121,  Roberts  v.  Bavey,  4  B. 
k  Adol.  664,  (24  E.  C.  L.  R. ;)  and  it  is  sufficient  if  the  notice  conveys 
the  meaning  of  the  landlord,  although  it  may  contain  a  mistake  in  some 
particulars.  Boe  dem.  Cox  v.  Roe,  4  Esp.  185,  Boe  dem,  Hinde  v.  Vincey 
2  Campb.  256,  Boe  dem.  Buke  of  Bedford  v.  Knightley,  7  T.  II.  63,  Bue 
dem.  Huniingtower  v.  Cidliford,  4  D.  &  Ry.  249,  (16  E.  C.  L.  R.)  But 
there  is  no  uncertainty  where  the  landlord  says  he  will  enter  if  six  miners 
are  not  employed ;  and  the  finding  of  the  jury  establishes  that  the  plain- 
tiff did  not  employ  them.  At  all  events,  the  objection  comes  too  late 
after  verdict.     In  Palgrave  v.  Wyndham.  1  Str.  212,  an  action  was 
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brought  against  a  bailiff  for  levying  under  a  fi.fa.  without  allowing  for 
the  landlord's  rent,  and  after  verdict  it  was  objected  upon  error,  that 
notice  to  the  bailiff  of  rent  due  was  not  alleged  in  the  declaration ;  but 
it  was  held,  that  the  want  of  alleging  notice  was  helped  by  the  verdict, 
'Skinner  v.  Grunton,  1  Wms.  Saund.  228,  1  Chitty's  Pleading,  678,  la&t 
edition.  It  will  be  contended  for  the  plaintiff,  that  the  defendants* 
notice  not  requiring  the  covenant  to  be  performed  forthwith^  as  in  Roe 
denu  Q-oatley  v.  Paine^  2  Campb.  520,  but  allowing  a  month's  time,  there 
lias  been  a  waiver  of  preceding  forfeitures,  as  in  Doe  dem.  Moreeraft  v. 
Meux,  4  B.  &  C.  606,  (10  E.  C.  L.  R.,)  Doe  dem,  Rankin  v.  BrindUy, 
4  B.  &  Adol.  84  (24  E.  C.  L.  R.,)  and  Doe  dem,  De  Rufzen  v.  Lewis,  6 
Adol.  &  Ell.  277,  (31  E.  C.  L.  R. ;)  but  in  those  cases  the  notices  con- 
t'Cm plated  the  continuation  of  a  tenancy  after  certain  repairs  should 
liare  been  performed ;  here,  there  was  no  tenancy,  and  the  notice  suffi- 
ciently disclosed  the  intention  of  the  grantor  to  revoke  his  license  because 
the  grantees  had  failed  to  perform  their  covenant. 

liompas  and  Barstaio,  in  support  of  the  rule. 

As  to  the  question  whether  or  not  the  interest  of  Setree  and  Stacy  was 
assignable,  it  is  unnecessary  to  enter  into  the  cases  which  have  deter- 
mined that  a  mere  license  is  not  assignable ;  or  the  cases  which  have 
lieen  cited  to  show  that  ah  assignee  cannot  avail  himself  of  or  be  liable 
under  a  covenant,  unless  as  annexed  to  land  ;  because  the  interest  which 
Setree  and  Stacy  took  under  the  deed  of  1835,  comprising  a  right  to 
<*,arry  away,  as  well  as  to  enter  and  raise  minerals,  was  not  a  mere 
*icense,  but  an  incorporeal  hereditament,  which  is  clearly  assignable : 
»^ial/i/  V.  IVelh,  therefore,  in  which  it  was  held  that  an  action  of  covenant 
Uy  against  an  assignee  of  a  lessee  of  tithes,  is  in  favour  of  the  plaintifl'; 
ind  in  7%e  Earl  of  Cardigan  v.  Jlrmitage,  'Z  B.  &  C.  197,  (9  Eng.  Com. 
.  <avv  Rep.  60,)  a  ficense  to  enter  and  carry  away  coals  which  the  owner 
I  f  a  manor,  on  disposing  of  his  lands,  had  reserved  to  himself  and  his 
!  eirs,  was  held  transferal)le  with  the  manor  to  his  assigns  also. 

Secondly, — it  is  immaterial  that  Setree  executed  the  assignment  after 
.  the  defendant's  entry  on  the  8th  of  July  ;  for  this  is  an  action  of  tort,  not 
nf  contract,  and  the  plaintiff  has  a  riffht  to  damages,  at  least  in  respect 
jif  the  amount  of  interest  he  derived  Irom  Stacy.  Richetts  v.  Saln^^  2 
B.  &  Aid.  360.  But  by  the  continued  extrusion  of  the  p-Iaintiff,  there 
was  a  continuation  of  the  wrong  after  Setree  also  had  executed  the 
assignment.  And  as  to  the  form  of  action,  there  are  many  instances  in 
which  a  party  may  sue  in  trespass  or  case  at  his  election  :  (3om.  Dig., 
Acti(m,  M.  2.  At  all  events,  case  lies  for  refusal  to  allow  the  plaintiff  to 
exercise  the  licenses  granted  in  parts  adjoining  the  mine.  Curtis  v. 
Spitty  was  a  case  of  contract,  in  which  the  plaintiff  being  assignee 
oi  part  only  of  premises  liable  to  an  entire  rent,  sued  the  lessee  for 
whole  rent :  so  in  Philpott  v.  Dobinson,  the  defendant  avowed  for  an 
entire  rent ;  but  it  appearing  the  lessor  had  devised  his  land  to  three 
trustees,  and  that  two  only  of  these  had  executed  the  conveyance  under 
which  the  defendant  claimed  the  rent,  it  was  held  he  should  have  avowed 
for  two-thirds  only. 

Then,  the  allegation  that  the  interest  of  Setree  and  Stacy  did  not  vest 
in  the  plaintiff  is  a  mere  conclusion  of  law  which  the  defendants  had  uo 
right  to  put  in  issue  :  1  Wms.  Saund.  "^3,  note  5. 

With  respect  to  the  objection  that  if  this  was  a  matter  in  which  the 
plain tifl*  could  have  sued  in  covenant,  he  has  no  election  to  sue  in  case, 
Kinlyside  v.  Thornton  is  a  conclusive  answer.    There,  it  was  held  that 
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case,  in  nature  of  waste,  will  lie  against  n  tenant  for  years  after  the 
4:xpiration  of  his  term  as  well  as  covenant,  for  the  breach  ol  covenants 
contained  in  his  lease ;  2  Wms.  Saund.  252,  b. 

Lastly, — the  fourth  plea  contains  no  sufficient  answer  to  the  action. 
The  intention  of  the  parties  was,  that  the  grantee,  if  he  failed  to  raise, 
ore,  should  have  a  month's  notice,  either  to  bring  his  workmen,  or,  if  he 
abandoned  the  work,  to  remove  his  materials.  At  the  end  of  the  month, 
tijerefore,  if  the  grantee  declined  to  proceed,  there  ought,  under  this  deed, 
to  have  been  a  second  notice,  announcing  that,  in  consequence  of  the 
neglect,  the  grantor  had  revoked  the  license.  The  notice  on  the  plea  is 
only  conditional,  and  it  nowhere  appears  that  the  grantor  has  availed 
himself  of  the  condition  broken. 

Cur.  adv,  vulL 

Ti.vDAL,  C.  J.,  (after  stating  the  pleadings  as  ante,  p.  27:;2.) — 

Upon  the  trial  of  the  cause,  the  plaintifl  nada  verdict  on  the  three  first 
issues,  and  the  defendants  on  the  fourth ;  and  thereupon  a  rule  nisi  was 
obtained  on  the  behalf  of  the  plaintiff  for  judgment  non  obstante  veredicto, 
by  reason  of  the  insufficiency  of  the  fourth  plea,  or  for  a  new  trial,  on 
the  ground  that  the  evidence  did  not  warrant  the  finding  of  the  jury  on 
the  tburth  issue. 

On  showing  cause,  it  was  insisted  by  the  defendants  that  they  were 
entitled  to  have  had  a  verdict  on  the  third  plea,  on  two  grounds;  first, 
because  the  interest  granted  to  Setree  and  Stacy  w'as  not  assignable  by 
law ;  secondly,  because  the  expulsion  complained  of  took  place,  as  It 
was  alleged,  before  the  execution  by  Setree  of  the  deed  of  assignment, 
though  after  the  execution  thereof  by  Stacy. 

It  was  further  insisted  on  their  part  that  the  fourth  plea  contained  a 
sufficient  answer  to  the  plaintiff's  action,  and  that  the  evidence  was  suffi- 
cient to  support  the  verdict. 

The  first  point,  therefore,  which  presents  itself  for  our  consideration  is, 
whether  the  interest  conveyed  to  Setree  and  Stacy  was  capable  of  being 
assigned.  No  authority  was  cited  to  show  that  the  interest  was  not 
assignable;  but  the  case  of  Doe  dem.  HanJey  v.  Wood,  2  B.  &  Aid.  724, 
was  relied  on  as  establishing  that  the  grant  from  the  defendant  Hill 
operated  strictly  and  merely  as  a  license ;  and  it  was  contended,  that  a 
license  was,  in  its  nature,  personal  and  not  assignable.  In  the  case 
referred  to,  the  indenture  relied  on  did  not,  perhaps,  substantially  differ 
from  that  now  under  discussion,  and  that  indenture  was  held  not  to 
amount  to  a  demise  of  the  mine,  so  as  to  entitle  the  grantee  to  maintain 
an  ejectment;  and  it  was  in  that  case  said  by  the  court  to  he  "  nothing 
more  than  a  grant  of  a  Ucensf  lo  search  and  get,  (irrevocable,  indeed,  on 
account  of  its  carrying  an  interest),  with  a  grant  of  such  of  the  ore  as 
should  be  found  or  got,  the  grantor  parting  with  no  estate  or  interest  in 
the  mines,  metals,  and  minerals." 

Now,  assuming  this  description  of  the  instrument  to  be  correctly  appli- 
cable to  the  deed  now  under  consideration,  it  is  to  be  observed,  that  the 
deed  in  this  case  operates  not  merely  as  a  license,  but  as  a  grant  also  ; 
and  this  view  is  conformable  to  what  is  laid  down  in  Vaughan  Rep.  351, 
in  the  case  of  Thomas  v.  iSorrcll,  where  it  is  said,  "  a  dispensation  or 
license  properly  passes  no  interest,  but  only  makes  an  action  lawful 
which  without  it  had  been  unlawful;  as  a  license  to  go  beyond  the  seas; 
to  hunt  in  a  man's  park ;  to  come  into  his  house  ;  are  only  actions  which, 
without  license,  had  been  unlawful.  But  a  license  to  bunt  in  a  man's 
park,  and  carrying  away  the  deer  killed  to  his  own  use :  to  cut  down  a 
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tree  in  a  man's  ground,  and  to  carry  it  away  the  next  day  after  to  his 
own  use ;  are  licenses  as  to  the  acts  of  hunting  and  cutting  down,  bjut  as 
to  the  carrying  away  the  deer  killed,  and  tree  cut  down,  they  dire  grants.** 
And  that  such  a  grant  to  a  man  and  his  assigns  carries  an  interest  which 
is  assignable,  appears  from  Palmer's  case,  6  Rep.  25,  reported  also  in 
Cro.  Eliz.  819,  under  the  name  of  Basset  v.  Maynard.  In  that  case.  Sir 
Thomas  Palmer  being  seised  in  fee  of  a  wood,  bargained  and  sold  to  one 
Cornforth  and  his  assigns,  GOO  cords  of  wood,  to  be  taken  by  the  assign- 
ment of  Sir  Thomas  Palmer.  Cornforth  assigned  his  interest  to  the 
plaintiff.  And  the  first  resolution  in  the  case  was,  that  Cornforth  had  an^ 
interest  which  he  might  assign  over,  and  not  a  thing  in  action  or  a  possi- 
bility only.  And  the  case  of  Grantham  v.  Hatvley,  Hob.  132,  leads  to  a 
similar  conclusion. 

At  this  point  of  the  argument  various  cases  were  cited  in  order  to 
establish  the  point,  that  the  deed  in  question  did  not  convey  such  an 
interest  as  that  a  covenant  relating  to  it  would  run  with  the  interest  so  as 
to  bind  the  assignee  or  to  entitle  him  to  take  .advantage  of  it.  As  to 
which  point,  it  is  sufficient  to  say,  that  it  is  not  the  question  now  before 
us ;  a!id  the  only  point  for  our  consideration  is,  whether  the  interest  was 
capable  of  being  assigned.  And  it  is  not  unworthy  of  observation,  that 
it  is  so  treated  and  considered  by  the  parties  themselves,  as  there  is  an 
express  proviso  in  the  original  grant,  that  the  licenses  and  authorities 
shall  be  assignable  by  deed,  amongst  other  modes  of  assignment. 

We  come  now  to  the  second  ground  on  which  the  defendants  insisted 
that  they  were  entitled  to  a  verdict  on  the  third  plea,  as  to  which  the 
material  facts  were,  that  after  the  deed  of  assignment  had  been  executed 
by  Stacy,  but  before  it  was  executed  by  Setree,  the  defendant  entere^l 
into  the  possession  of  the  mine,  and  turned  the  workmen  out ;  and  evi- 
dence was  given  of  a  subsequent  general  refusal  to  allow  the  plaintiff  or 
his  workmen  to  enter  for  the  purpose  of  mining.  The  contention  on 
behalf  of  the  defendants  was,  that  at  the  time  of  the  wrong  complained 
of,  the  interest  of  Stacy  only  had  been  assigned,  and  not  the  interest  of 
both  parties;  and,  consequently,  that  the  assignment  as  alleged  was  dis- 
proved ;  and  to  make  out  this  point,  the  case  of  Curts  v.  Spltti/,  1  New 
Cases,  756,  (27  Eng.  Com.  Law  Rep.  563,)  was  relied  on  as  being  in 
point. 

On  the  part  of  the  plaintiff,  it  was  maintained,  that  however  the  case 
might  be  in  an  action  founded  on  contract,  it  was  different  in  an  acti^m 
of  tort ;  and  the  case  of  Riclcetts  v.  Sahrey  was  relied  on,  where  it  was 
said  by  Lord  C.  J.  Abbott,  "  The  general  rule  of  pleading  in  cases  of 
tort  is,  that  it  is  sufficient  if  part  only  of  the  allegation  stated  in  the  decla- 
ration be  proved,  provided  that  what  is  proved  affords  a  ground  lor 
maintaining  the  action,  supposing  it  to  have  been  correctly  stated  asi 
proved."  But  it  was  further  urged  l)y  him,  that  the  action  in  this  cas<; 
was  brought  for  preventing  the  plaintiff  from  using  and  enjoying  the 
licenses  and  authorities,  not  only  by  dispossessing  and  expelling  the  |)lain- 
tiff  and  his  workmen,  but  also  by  forcibly  preventing  and  hindorinir  hi^ 
and  his  servants  from  having  access  to,  or  in  any  manner  working  the 
mine ;  that  the  allegation  in  the  plea,  that  the  rights  and  shares  of  Setree 
and  Stacy  did  not,  nor  did  any  of  them,  become  vested  in  the  plaintit^i 
does' not  point  to  any  particular  time ;  and  that  it  is  sufficient  to  support 
the  verdict  on  this  plea,  for  the  plaintiff,  if  any  substantial  ground  of 
action  accrued  after  the  assignment  was  executed  by  Seiiee  and  Stacy. 
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And  it  appears  to  us  that  this  latter  view  is  correct,  and  that  the  facts 
proved  agree  with  the  pleadings  in  the  present  case ;  and  there  having 
been  a  subsequent  general  refusal  to  allow  the  plaintiff  and  his  workmen 
to  enter  and  search  for  ore,  this  issue  seems  to  us  to  have  been  properly 
found  for  the  plaintiff. 

Another  point  was  incidentally  suggested  on  behalf  of  the  defendants 
though  not  much  insisted  upon,  that  an  action  on  the  case,  under  the 
circumstances,  was  not  maintainabte,  but  that  the  action  should  have 
been  an  action  of  covenant  or  an  action  of  trespass.  It  is  not  material 
to  inquire  whether,  in  this  case,  an  action  of  covenant  could  be  main- 
tained; for,  assuming  that  it  might,  it  would  not  follow  from  thence  that  an 
action  on  the  case  might  not  also  lie.  On  the  contrary,  it  has  been  deci- 
ded, thai  a  party  may,  in  some  cases,  have  his  election,  and  bring  either 
covenant  or  case :  see  Kinhjside  v.  Thomion,  2  W.  Black.  1111.  And, 
in  the  present  case,  the  interest  granted  being  assignable,  the  assignee 
has  a  right  to  enter  on  the  land  and  exercise  his  license ;  and  if  the  owner. 
i)f  the  soil  prevents  him,  it  is  a  wron^,  for  which  an  action  on  the  case 
will  lie,  on  the  established  principle  of  our  law,  that  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong  of  another,  he  may 
have  an  action  upon  the  case  to  be  repaired  in  damages.  Com.  Dig. 
Action  on  the  Case,  A. 

The  ground  on  which  it  was  maintained  that  trespass,  and  not  case, 
was  the  proper  remedy,  was  this ;  the  work  people  at  the  mine,  it  is  said, 
were  forcibly  expelled  from  the  possession  of  the  mine,  which  is  a  tres- 
pass; Harker  V.  Birkbeck,  3  Burr.  1656;  and  the  continued  refusal  to 
allow  the  re-entry  of  the  parties  entitled  is  a  continuing  trespass,  and 
therefore  not  the  proper  foundation  for  an  action  on  the  case.  The 
answer  given  to  this  objection  appears  to  us  to  be  sufficient,  namely,  that 
evidence  was  offered  of  a  general  refusal  to  allow  the  y^laintiff  to  enter 
upon  any  part  of  the  land  comprised  within  the  limits ;  that  sometimes  a 
map  may  have  an  action  upon  the  case,  or  of  trespass,  at  his  election,  for 
which  Com.  Dig.  tit.  Action, M.  2,  and  1  Salk.  10,  are  authorities;  and 
that,  even  supposing  the  turning  the  miners  out  of  the  mine  might,  under 
the  circumstances,  nave  furnished  grounds  for  an  action  of  trespass,  the 
refusal  generally  to  allow  the  plaintiff  to  exercise  the  liberties  granted, 
which  might  be  in  other  parts  than  the  mine  itself  previouslv  worked, 
would  furnish  sufficient  ground  for  maintaining  an  action  on  tfie  case. 

The  questions  which  arise  on  the  othejr  issues  being  decided  in  the 
plaintiff's  favour,  it  remains  to  consider  whether  the  fourth  plea  is  suffi- 
cient in  point  of  law;  which  depends  upon  this,  whether  the  notice  set 
out  in  the  fourth  plea  was  a  sufficient  notice,  so  as  to  determine  the 
interest  created  by  the  first  mentioned  indenture.  It  is  admitted  in  this 
case,  that  a  forfeiture  had  been  incurred,  and  that  the  grantor  was  enti- 
tled to  determine  the  grant  by  giving  a  proper  notice.  If  a  notice  had 
l>ecn  given,  to  the  effect  that  a  breach  of  covenant  had  been  actually 
committed,  and  that,  in  consequence  thereof,  the  grantor  had  elected  to 
determine  the  grant  at  the  end  of  a  month,  no  question  could  have  ariseii, 
but  that  the  interest  of  the  grantee  had  been  put  an  end  to ;  he  would 
have  had  a  month's  time  to  remove  his  machinery,  and  at  the  end  of  that 
lime  he  must  have  quitted  the  premises.  But  the  notice  actually  given 
contains  no  intimation  of  an  election  to  determine  the  grant  on  account 
of  the  forfeitures  which  had  been  incurred  ;  but  only  upon  the  hajipennig 
of  a  certain  contingency,  which  might  or  might  not  lake  place ;  that  is 
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o  say,  if  a  further  breach  of  covenant  should  be  committed,  he,  the 
grantor,  would  enter  after  the  expiration  of  a  month  from  the  affixing  of 
the  notice. 

N.OW  it  is  obvious,  that  the  two  notices  directed  by  the  proviso  are,  in 
their  nature,  essentially  different.  It  is  one  thing  to  say.  You  have  com*  . 
mitted  a  breach,  and  therefore  I  will  turn  you  out  at  the  end  of  a  month 
It  is  quite  another  thing  to  say.  If  you  shall  at  any  time  hereafter  commit 
a  forfeiture,  I  will  turn  you  out  at  the  expiration  of  a  month  after  such  for- 
feiture. When  an  act  has  been  done,  or  omitted  to  be  done  by  the  grantee, 
whereby  a  forfeiture  has  been  incurred,  it  is  in  the  power  of  the  grantor 
to  waive  the  forfeiture,  or  to  take  advantage  of  it;  and  the  object  of 
requiring  a  notice  to  be  given  seems  to  be,  that  a  month's  time  may  be 
allowed  to  the  grantee  to  remove  his  goods  after  the  grantor  has  defini- 
tively elected  to  vacate  the  grant,  at  a  fixed  and  definite  day.  But  the 
notice  that  has  been  given  in  this  case  binds  the  landlord  to  nothing;  if  a 
further  breach  of  covenant  is  committed,  he  may  waive  it,  or  not,  at  his 
election :  the  grantee  does  not  know  whether  he  is  to  quit  or  not,  or  at 
what  time  he  is  to  quit.  And  to  hold  this  notice  to  be  sufficient,  would 
be  in  effect  to  deprive  the  plaintiff  of  the  whole  benefit  of  the  clause  in 
(|uestion.     We  think,  therefore,  that  the  notice  was  insufficient. 

The  remaining  question  for  consideration  is,  whether  the  plaintiff  is 
entitled  to  a  judgment,  notwithstanding  the  verdict  for  the  defendants  on 
the  fourth  plea;  and  the  plea  being  bad  in  substance,  the  only  inquiry  is, 
whether  it  contains^  a  sunicient  confession  of  all  the  material  allegations 
•it*  the  plaintiff's  declaration ;  and  it  seems  to  us  that  the  plaintifl''s  cause  . 
of  action  is  confessed  by  the  plea,  and  that  the  avoidance  is  insufficient, 
not  in  form  but  in  substance;  and,  therefore,  that  the  plaintiff  ought  to 
have  judgment  upon  the  record,  non  obstante  veredicto. 

Judgment  for  plaintiff. 


END  OP  TRINITY  TERM. 


Digitized  by  VjOOQIC 


713]  5  Bingham's  N.  C.  381 

SITTINGS  IN  BANC  AFTER  TERM. 

.     SHARP  V.  NEWSHOLME  and  Others,  Assignees  of  BAILY,  a 

Bankrupt. — p.  713. 

PhintifT,  at  the  recommeodation  of  fi^  sent  goods  1o  a  dyer,  who  won  told  hy  plaintitT's  rop 
that  B.  would  g'wt  directions  about  them:  R  called,  and  pive  directions ;  and  a^lcrwarda 
became  bankrupt :  in  trover  for  these  goods  brought  by  plaintiff  agaiiift  B/s  assignees,  Held, 
that  the  directions  given  by  R  were  admissible  in  evidence  for  the  assignees. 

Trover  for  sundry  pieces  of  worsted  stuff. 

Plea,  that  the  coods  were  not  the  property  of  the  plaintiff. 

At  the  trial  before  Williams,  J.,  the  plaintiff  proved  that  he  had  pur- 
chased the  goods,  and  was  in  possession  of  them,  when,  in  consequence 
of  a  recommendation  from  Baily,  they  were  sent  to  a  dver/s,  who  was 
told  by  the  plaintiff's  son  that  Baily  would  call  and  give  directions  about 
tiiem.'  Baily  called  and  gave  directions ;  and  having  afte/wards  become 
bankrupt,  the  defendants,  his  assignees,  claimed  the  ^)0(ls,  and  now 
railed  the  dyer  as  a  witness  to  prove  what  directions  Baily  had  given. 
The  plaintiff's  counsd  objected  to  this  evidence,  which  the  learned  judge 
rejected,  and  a  verdict  was  found  for  the  plaintiff,  which 

R,  Jlhxander  obtained  a  rule  nisi  to  set  aside,  on  the  ground  that  the 
directions  were  part  of  a  transaction  in  which  -the  bauKrupt  had  been 
found  dealing  with  the  goods,  and  therefore  ought  to  have  been  received 
in  evidence,  at  least  as  tending  to  show  who  was  reputed  owner. 

Starkie  and  Tomlinson  showed  cause. — As  Baily  was  never  in  posses- 
sion of  the  goods,  the  question  of  reputed  ownership  did  not  arise ;  and 
us  he  wa5  not  proved  to  be  the  plaintiff's  agent  for  disposing  of  the 
goods  or  otherwise,  his  declarations,  made  in  the  absence  of  the  plaintiff, 
were  properly  rejected.  Th^  were  no  part  of  the  res  gestce^  and  if  they 
applied  to  anything  beyond  the  colours  to  be  given  to  the  goods,  were  out 
of  the  scope  of  Baily *8  authority. 

JB.  Alexander  and  Hoggins  contended  that  the  directions  were  admis- 
sible as  accompanying  Baily 's  act  of  going  to  the  dyer  with  the  plaintiff's 
concurrence.     Thomas  v.  Connelly  4  Mees.  &  Welsh.  267. 

TiNDAL,  C.  J. — It  is  very  difficult  to  draw  a  precise  and  defined  line 
between  a  declaration  and  a  direction.  If  Baily  gave  directions,  even  as 
to  colours,  that  was  a  dealing  with  the  goods;  and  as  it  was  malerial  to 
know  who  was  dealing  with  the  goods,  I  think  the  evidence  was  admis- 
sible, and  should  have  been  submitted  to  the  jury,  valeat  quantum. 

BosANQUET,  J.,  having  been  absent  during  the  argument,  pronounced 
no  opinion. 

CoLTMAN,  J. — It  appears  to  me  that  any  directions  given  by  Baily 
oup:ht  not  to  have  been  withdrawn  from  the  jury. 

Erskinb,  J. — Two  things  must  be  made  out  to  bring  a  transaction 
within  the  seventy-second  section  of  the  Bankrupt  Act ;  first,  that 
the  bankrupt  took  on  himself  the  order  and  disposition  of  the  property ; 
and,  secondly,  that  he  did  so  with  the  consent  of  the  true  owner. 

It  is  impossible  to  say  that  giving  directions  to  the  dyer  would  not 
have  been  some  evidence  that  the  bankrupt  was  dealing  with  the  goods 
as  his  own,  though  it  would  have  been  unavailable  unless  proved  to  be 
with  the  consent  of  the  true  owner.  Still  the  defendants  were  entitled  to 
have  the  evidence  submitted  to  the  jiiry,  and  therefore  the  rule  for  a  new 
trial  must  be 

Absolute. 
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PORTER  V.  WESTON.— p.  715. 

Pefendont,  telling  a  bail  that  his  principal  was  likely  to  abscond,  procured  from  him  dircctiong 
to  take  his  affidavit  of  Justificution  oti*  the  file.  The  directions  havingf  been  given  loo  late, 
defendant  obtained,  by  means  of  them,  an  order  of  a  judge  for  the  render  of  ihe  principnl : 
Held,  that  an  action  did  not  lie  against  him  for  this  proceeding,  at  tlie  suit  of  the  principal, 
without  alleging  and  proving  express  malice. 

The  declaration  stated,  that  on  the  15th  of  December  1838,  one 
Thomas  Burbidge  caused  a  capias  to  be  issued  against  the  now  plauitifi", 
directed  to  tlie  sheriff  of  Leicestershire,  and  indorsed  for  bail  for  90/., 
which  writ  so  indorsed  was  delivered  to  the  sheriff,  who  arrested  the 
now  plaintiff,  and  lodged  him  in  the  common  gaol  of  the  county  of  Lei- 
cester; that  on  the  2«lh  of  December  1838,  one  Thomas  Shenton  and 
one  Nathan  Scampton  became  jointly  and  severally  bail  for  the  now 
plaintiff  in  the  said  action ;  yet  the  defendant  wrongfully  and  unjustly 
intending  to  injure  and  aggrieve  the  now  plaintiff,  and  to  cause  and  pro- 
cure him  to  be  ^ept  and  detained  in  custody  in  the  said  gaol  in  the  said 
action,  therefore,  and  whilst  the  said  N.  Scampton  was  and  continued 
such  bail  as  aforesaid,  on  the  '-id  of  January  183i),  wrongfully  and  injuri- 
ously and  maliciously,  without  the  leave  or  license,  direction  or  authority, 
and  against  the  will  of  the  said  N.  Scampton,  caused  and  procured  to  be 
represented  to  Lord  De.vma.v,  the  Chief  Justice  of  the  Court  of  Queen's 
Bench,  that  the  said  N.  Scampton  was  desirous  of  surrendering  the  now 
plaintiff  in  discharge  of  his  bail  in  the  said  action  to  the  said  common 

f^aol  of  the  county  of  Leicester;  and  then  also,  without  the  leave  «>r 
icense,  direction  or  authority,  and  against  the  will  of  the  said  N.  Scamjn 
ton,  applied  to  Lord  Denmaiv  for,  and  caused  and  procured  him  to  make 
and  grant,  and  the  said  Lord  Df:nm.\n  did  then  accordingly  make  and 
grant,  his  order  in  writing,  whereby,  after  reciting  that  the  now  plaintiff 
had  been  held  to  special  bail  upon  mesne  process,  issued  out  of  the  Court 
of  Queen's  Bench  in  an  action  at  the  suit  of  the  said  T.  Burbidge  (the 
sum  sworn  to  being  UO/.),  being  the  said  process  and  action  before  men- 
tioned, and  that  N.  Scampton,  one  of  the  bail  of  the  now  plaintiff,  the 
defendant  in  the  said  action,  was  desirous  of  surrendering  the  now  plain- 
tiff in  discharge  of  his  bail  in  the  said  action,  the  said  Lord  Dbnman 
ordered  that  the  said  N.  Scampton  might,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  surrender  and  deliver  the  now  plaintiff  into 
the  custody  of  the  gaoler  of  the  said  common  gaol,  in  discharge  of  his  bail 
in  the  said  action,  there  to  remain  until  discharged  by  due  course  of  law ; 
and  that  the  said  order  should  be  lodged  with  the  said  caoler  at  the  time 
the  now  plaintiff  should  be  so  surrendered  and  delivered  into  the  custody 
of  the  said  gaoler :  that  the  deferjdant  further  contriving  and  intending 
as  aforesaid.,  afterwards  and  whilst  the  plaintiff  so  continued  in  custwly 
in  the  said  gaol,  and  whilst  N.  Scampton  (M)ntinued  such  bail,  to  wit,  on 
the  3d  of  January  1839,  wrongfully,  injuriously,  and  maliciously,  and 
without  the  leave,  license,  direction,  or  authority,  and  against  the  will 
of  the  said  N.  Scampton  and  of  the  said  T.  Shenton,  or  either  of  them, 
and  against  the  will  and  consent  of  the  plaintiff,  and  without  any  right, 
title,  or  authority  whatever  as  for  and  on  behalf  of  the  said  N.  Scampton, 
surrendered  and  delivered  the  now  plaintiff  into  the  custody  of  Chris- 
topher Musson,  then  being  gaoler  of  the  said  gaol,  as  for  and  in  discharge 
o\  the  now  plaintiil*'s  said  bail  in  the  said  action. 
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Plea,  not  guilty. 

At  tlie  trial  before  Bosaftquet,  J.,  it  appeared  that  the  defendant  was 
the  attorney  of  Burbidge,  in  the  action  of  Burbidge  against  the  now 

Elainlifl',  who  was  arrested  on  the  19th  of  December  1«38.  On  the  29th, 
e  gave  notice  that  he  should  put  in  and  justify  bail  on  the  2d  of  January 
1839.  The  defendant  told  Scampton,  one  of  the  bail,  that  Porter  would 
probably  go  ofl'  to  America,  and  leave  his  bail  to  pay ;  wh^eupon 
ocampton  signed  the  following  instrument,  which  the  defendant  sent, 
without  instructions,  to  Mr.  Taylor,  his  London  agent. 

"  In  the  Queen's  Bench. 

Thomas  Burbidge  Plaintiil'; 

and 
William  Porter,  a  prisoner.  Defendant. 

"  I,  Nathan  Scampton,  of  Bclgrave  Gate,  Leicester,  in  the  county  of 
J-eicester,  wheelwright,  bail  for  the  above-named  defendant  in  this  cause, 
do  hereby  decline  to  justify  as  such  bail;  and  I  do  hereby  authorise  and 
empower  Wm.  Grimwood  Taylor,  of  14,  John-street,  Bedford  Row,  Lon- 
don, gentleman,  to  act  for  me  in  this  behalf,  and  to  decline  on  my  behalf 
to  justify  as  the  said  bail.  And  I  further  authorise  and  empower  the  said 
William  Grimwood  Taylor  to  take  the  affidavit  of  justification,  made  by 
nie  in  this  cause,  off  the  file,  if  I  can  lawfully  do  so  :  but  I  hereby  decline 
and  refuse,  at  all  events,  to  justify  as  bail  for  the  defendant  in  this 
cause." 

The  document  arrived  too  late  for  preventing  the  justification  of 
Scampton,  who  was  therefore  allowed  as  bail :  but  the  agent  produced 
the  document  at  the  judge's  chambers,  and  procured  an  order  to  render 
Porter  in  discharge  of  his  bail;  this  order  he  sent  to  Leicester,  where 
Porter  was  in  gaol,  and  he  was  then  detained  till  he  procured  other  bail 
to  justify. 

BosANQDET,  J.,  told  the  jury  that,  in-order  to  maintain  the  action,  the 
plaintiflf"  must  prove  that  the  defendant  acted  malicicMisly  and  without  the 
authority  of  Scampton.  If  they  thought  there  was  an  absence  of  malice 
on  the  part  of  the  defendant,  or  that  the  instrument  signed  by  Scampton 
amounted  to  an  authority  to  render  the  plaintiff',  their  verdict  would  be 
for  the  defendant.     A  verdict  having  been  found  for  the  defendant, 

Hill  moved  for  a  new  trial  on  the  ground  of  misdirection,  contending 
that  if  the  defendant  acted  without  authority,  the  law  would  presun^e 
malice  from  conduct  so  injurious  to  the  plaintiflT.  A  rule  nisi  was  granted, 
and 

Ihimfrcy  and  Mellor  showed  cause. 

As  tne  dcfendan-i  sent  no  instructions  with  the  instrument  signed  by 
Scampton,  the  action  should  have  been  brought  against  his  agent  Taylor, 
who  actually  caused  the  render.  Assuming,  however,  that  the  defen- 
dant is  liable  for  the  act  of  his  agent,  the  instrument  signed  byScamptc»n 
amounted  to  an  authority  to  render  the  plaintifi*,  if  necessaiy:  when 
Scampton  says,  **  take  the  affidavit  of  justification  off*  the  file,  if  it  can 
lawfully  be  done;  but  at  all  events  1  decline  to  justify,"  his  meaning 
must  have  been,  that  if  the  justification  should  have  been  completed  before 
his  instructions  arrived,  his  responsibility  should  at  all  events  be  ^ot  rid 
of  by  the  lender  of  the  defendant.  Then,  the  render  was  prima  facie  a 
lawful  act,  and  in  order  to  make  the  defendant  answerable  fo*   it  in 
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damages,  express  malice  must  be  proved ;  as  in  cases  of  arrest  where 
nothing  is  due,  or  less  than  the  sum  sworn  to.  Lewis  v.  Morris,  2  Cr. 
<fe  M.  712;  Mitchell  v.  Jenkins,  5  B.  &  Adol.  688,  (27  Eng.  Com.  Law 
Rep.  131;)  Spencer  v.  Jacob,  1  Mood.  &  Malk.  180,  (i:2  Eng.  Com. 
Law  Rep.  284;)  Sax<m  v.  CasUe,  6  Adol.  6l  Ell.  652,  (33  Eng.  Com. 
Law  Rep.  161 ;)  Scheibel  v.  Fairbain,  1  B.  &  P.  388 ;  Gibson  v.  Chaters, 
2  B.  &  P.  129;  Page  v.  mple,  3  East,  314.  [Coltmaw,  J.— It  is  laid 
down  in  Com.  Dig.  Action  on  the  Case,  that  for  every  wrongful  act 
attended  with  damage,  an  action  lies. J  That  means  an  act  in  its  nature 
tortious :  Bacon  v.  I^e,  Cro.  Eliz.  628.  Here  there  was  nothing  tortious 
in  the  mere  render,  or  recommending  it. 

ii< hitehu7^st,\n  support  of  the  rule.  A  render  by  the  bail  would  not 
have  been  tortious ;  but  the  render  here  was  by  the  defendant,  without 
authority ;  for  he  is  responsible  for  the  act  of  his  agent ;  and  the  only 
authority  given  was  to  take  the  affidavit  of  justification  off  the  file.  Then, 
the  act  being  unauthorised  by  the  bail,  was  tortious  and  injurious  in  itself, 
and  a  good  cause  of  action  without  express  malice ;  as  where  a  man 
pulls  a  trigger  and  hits  another  by  accident. 

Tin  DAL,  C.  J. — In  this  action,  the  charge  brought  against  the  defen- 
dant is,  that  maliciously  and  without  authority  he  caused  the  plaintitl'  to 
be  rendered  in  discharge  of  his  bail.  The  jury  have  found  a  verdict  for 
the  defendant,  and  the  case  is  brought  before  us  on  an  alleged  misdirec- 
tion. The  learned  judge  left  it  to  the  jury,  in  the  very  language  of  the 
declaration,  to  say  whether  the  defendant  maliciously,  and  without  the 
authority  of  the  bail,  surrendered  the  plaintiff  into  the  custody  of  the 
gaoler  in  discharge  of  his  bail ;  and  whether  that  was  a  proper  direction 
depends  on  the  previous  question,  whether  malice  in  fact  is  necessary  to 
maintain  the  action :  and  I  think  malice  in  fact  is  a  necessary  ingredient. 
The  bail  themselves  may  lawfully  render  at  any  time ;  is  it  then  wrongful 
for  a  party,  acting  for  the  benefit  of  the  bail,  and  having  no  acquaintance 
with  their  principal,  to  advise  them  to  render  him?  That,  of  itself,  can- 
not be  wrongful ;  the  plaintiff  must  go  further,  and  in  order  to  niake  the 
defendant  liable,  must  show  actual  malice.  If  it  appeared  here  that  the 
defendant,  not  knowing  tlie  plaintiff,  but  merely  from  regard  to  Scamp- 
ton,  advised  him  to  render  the  plaintiff,  that  would  not  be  a  sufficient 
ground  of  action;  and  there  was  nothing  to  show  any  other  motive:  the 
case,  therefore,  was  properly  left  to  thje  jury.  In  principle  it  comes  near 
the  cases  where  a  party  is  held  to  bail  in  an  excessive  amount:  in  order 
to  recover  damages,  he  must  not  only  show  that  a  less  amount  was  due 
but  that  the  party  suing  out  the  process  was  actuated  by  malice.  So,  in 
in  an  action  for  taking  a  party  before  a  magistrate,  the  plaintiff  must 
show  malice  as  well  as  want  of  probable  cause.  So,  in  a  case  where 
an  attorney  has  misunderstood  the  instructions  of  his  employer,  and 
arrested  a  party  by  mistake,  unless  malice  be  proved,  an  action  on  tlie 
case  will  not  lie  against  him.  I  think,  therefore,  that  the  direction  of  the 
learned  judge  was  right,  and  that  this  rule  must  be  discharged. 

BosANQUET,  J. — I  thought  it  necessary  to  tell  the  jury  that,  in  order  to 
sustain  the  action,  malice  must  be  proved  on  the  part  of  the  defendant, 
and  therefore  the  verdict  must  stand,  unless  the  action  will  lie  for  the 
render  itself  without  malice.  This  is  like  the  class  of  cases  where  a 
party  has  sustained  inconvenience  from  the  process  of  a  court  being  put 
m  force  against  him  under  circumstances  of  a  doubtful  nature.  Here 
the  agent  finds  that  the  bail  has  justified  before  he  could  take  his  affidavit 
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off  the  file,  but  interpreting  his  instructions  as  an  authority  to  exonerate 
the  bail  at  all  events,  he  procures  an  order  for  a  render,  ^^hich  he  sends 
into  the  country.  That  was  a  proceeding  in  a  cause  which,  if  irregular, 
might  have  been  set  aside.  The  case  is  analogous  to  that  o!  an  action 
for  procuring  a  committal  by  a  charge  before  a  magistrate.  To  entitle 
the  plaintiff  to  recover,  it  must  appear  that  the  defendant  was  actuated 
by  malice. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  The  question  is,  whether  the 
mere  absence  of  authority  affords  a  sufficient  ground  for  maintaining  the 
action.  There  was  no  proof  of  either  actual  or  legal  malice ;  for  there 
might  have  been  legal  malice  if  the  defendant  had  b^en  proved  to  hav^ 
been  aware  that  he  was  acting  without  authority :  but  he  was  acting 
bona  fide  on  the  notion  that  he  was  duly  authorised ;  and  then  comes 
the  question  whether,  if  the  word  maliciously  be  struck  out  of  the  dccla-. 
ration,  the  action  lies.  I  think  the  case  falls  under  the  head  of  an  incon^ 
venience  suffered  in  consequence  of  process  of  law,  for  which  an  action 
does  not  lie  without  showing  that  the  party  who  occasioned  it  was 
actuated  by  malice. 

Erskine,  J. — As  this  is  a  case  of  the  first  impression,  we  must  look  at 
the  decisions  in  analogous  cases.    I  think  this  resembles  the  case  wher9 
an  innocent  person  has  been  apprehended  and  taken  before  a  magistrate 
although  he  has  suffered  great  wrong,  an  action  does  not  he  unless  hi: 
accuser  were  actuated  by  malice. 

Rule  discharged* 


BROAD  V.  HAM.— p.  722. 

.Tlie  disbelief  of  the  party  making  a  charge  before  a  magistrate  is  wmt  eridence  of  want  ot 
probable  cauae,  notwithstanding  other  evidence  has  shown  that  there  was  prima  facie  pruba' 
Ue  cause  for  making  the  charge. 

This  was  an  action  on  the  case  for  charging  the  plaintiff  with  a  felony, 
and  procuring  his  committal  by  a  magistrate,  maliciously  and  without 
reasonable  or  probable  cause. 

At  the  trial,  it  appeared  that  the  plaintiff,  who  was  apprenticed  to  the 
defendant,  had  quitted  the  defendant's  house  under  circumstances  which 
had  a  suspicious  appearance. 

At  the  same  time  the  defendant  missed  a  cheoue  for  10/. ;  which,  after 
a  search,  was  found  by  one  of  the  defendant's  snopmen,  in  the  plaintiff's 
box.     The  box,  however,  had  not  been  locked. 

The  defendant  went  before  a  magistrate,  and  upon  his  information  that 
he  had  lost  the  cheque,  and  the  deposition  of  the  witness  who  found  it, 
the  plaintiff  was  committed. 

At  this  time,  15/.  was  due  to  the  defendant  as  part  of  the  premium  upon 
the  plaintiff's  articles  of  apprenticeship;  and  at  the  trial  there  was  some 
evidence  from  which  it  might  be  inferred  that  the  defendant,  when  he 
went  before  the  magistrate,  did  not  believe  the  plaintiff  had  committed  a 
felony,  but  rather  preferred  the  charge  as  a  means  of  inducing  payment 
of  the  15/.  which  he  demanded  when  the  charge  was  preferred. 

The  learned  judge  told  the  jury  that,  in  order  to  recover,  the  plaintiff 
must  show  malice  m  the  defendant,  and  a  want  of  probable  cause  for  the 
VOL.  XXXV.  —25 
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charge ;  that  the  absconding  of  the  plaintiff,  and  the  finding  the  cheque 
in  his  box,  prima  facie,  afforded  probable  cause  for  proceeding  against 
him ;  but  if  the  jury  thought  the  defendant  himself  believed  the  plaintifl 
had  not  committed  a  felony,  that  was  some  evidence  of  the  absence  ol 
probable  cause. 

A  verdict  having  been  found  for  the  plaintiff, 

Erie  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that  the  jury  had 
been  misdirected  in  this  particular ;  contending,  that  if  the  plaintiff  had 
committed  a  felony,  or  stood  in  such  circumstances  that  a  reasonable 
man  would  believe  he  had  committed  one,  the  defendant's  belief  was 
immaterial  with  a  view  to  the  question  whether  there  was  reasonable 
and  probable  cause  for  the  charge. 

Bompas,  Serjt.,  who  was  to  have  shown  cause,  being  absent, 

Erkf  Majdt/,  and  Butt,  were  heard  in  sup))ort  of  the  rule. — They 
contended,  that  the  committal  of  the  magistrate  must  have  proceeded  on 
the  deposition  of  the  witness  who  had  found  the  cheque  in  the  jilaintiff's 
box;  for  the  defendant's  statement,  thai  he  had  lost  the  cheque,  would, 
of  itself,  have  availed  nothing,  and  his  belief  on  the  subject  was  equally 
immaterial.  In  Musgrove  v.  Keicell,  1  Mees.  &  Welsh.  582,  the  defen- 
dant gave  the  plaintiff  into  the  custody  of  a  constable  on  a  charge  oi 
having  robbed  him;  the  constable  said  he  knew  the  party  to  be  a 
respectable  man,  and  would  be  answerable  for  his  appearance ;  the  defen- 
dant persisted  in  having  him  detained,  and  next  day  took  him  before  a 
mJi^istrate,  where  he  was  discharged  ;  and  an  actionliaving  been  brought 
against  the  defendant,  the  judge,  who  tried  the  cause,  told  the  jury,  that 
if  they  thought  the  defend^int  was  satisfied  with  the  constable's  explana- 
tion, and  persevered  in  the  charge  from  obstinacy  or  wounded  pride, 
they  should  find  for  the  plaintiff':  but  it  was  held,  that  this  direction  was 
wrong,  for  as  tlie  constable's  statement  did  not  alter  the  facts,  the  pro- 
bable cause  remained  the  same,  however  the  defendant's  mind  might 
have  been  affected  by  that  statement.  Again,  in  Blachford  v.  Dad,  2  B. 
&  Adol.  179,  (22  Eng.  Com.  Law  Rep.  53,)  where  the  defeudants  had 
indicted  the  plaintiff  for  sending  a  threatening  letter,  and  he,  being 
acquitted  of  tJie  charge,  sued  them  for  a  malicious  prosecution,  and  the 
judge,  who  tried  the  cause,  without  leaving  any  question  for  the  jury, 
decided  that  they  had  probable  cause,  it  was  held  that  his  decision  was 
correct,  and  that  the  evidence  did  not  raise  a  question  of  fact  for  the 
jury,  whether  the  defendants,  bona  Mo,  believed  that  they  had  a  reasona- 
ble cause  for  indicting,  but  a  pure  question  of  law  for  the  judge,  whether 
the  defendants  had  such  reasonable  cause.  So  here,  if  there  had  been 
any  disputed  fact,  the  judjre  should  have  left  the  effect  of  it  to  the  jury; 
Johnstone  v.  Sutton,  1  T.  R.  544  ;  but  as  the  facts  were  not  controverted, 
he  should  have  decided  whether  or  not  there  was  probable  cause  without 
reference  to  what  the  defendant  thought.  [Tindal,  C.  J.  referred  to 
Tai/Ior  V.  Willans,  2  B.  &  Adol.  845,^22  Eng.  Com.  Law  Rep.  195.)] 
There,  the  defendant  absented  himself  from  the  trial  of  an  indictment, 
after  he  had  induced  the  grand  jury  to  find  a  true  bill ;  and  the  question 
was  quo  animo,  he  had  preferred  the  bill. 

Tin  DAL,  C.  J. — This  is  an  action  on  the  case,  fcJr  falsely,  and  without 
reasonable  or  probable  cause,  preferring  a  charge  of  felony  against  the 
plaintift';  and  the  question  is,  whether  the  learned  judge  was  correct  in 
directing  the  jury  that  the  defendant's  disbelief  of  the  truth  of  the  charge 
was  some  evidence  of  want  of  probable  cause.     It  may  be  assumed  that 
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the  state  of  facts  was  such,  as  prima  facie  to  show  a  probable  cause  for 
the  charge ;  but  as  the  charge  was  accompanied  with  the  demauu  of  a 
sum  of  money,  the  learned  judge  said  that,  if  from  that  circumstance  the 
jury  inferred  the  defendant  believed  the  plaintiff  had  not  committed  a 
felony,  tliat  belief  would  be  some  evidence  on  which  they  would  consider, 
w'hether  or  not  there  was  reasonable  and  probable  cause  for  making  the 
charge ;  in  other  words,  whether  a  reasonable  and  probable  cause  ope- 
rated upon  the  mind  of  the  defendant :  and  I  think  that  that  was  a  proper 
direction  to  the  jury.  In  order  to  justify  a  defendant,  there  must  be  a 
reasonable  cause, — such  as  would  operate  on  the  mind  of  a  discreet  man  : 
there  must  also  be  a  probable  cause, — such  as  would  operate  on  the 
mind  of  a  reasonable  man;  at  all  events  such  as  would  operate  on  the 
mind  of  the  party  making  the  charge ;  otherwise  there  is  no  probable 
cause  for  him  :  I  cannot  say  that  the  defendant  acted  on  probable  cause, 
if  the  state  of  the  facts  was  such  as  to  have  no  effect  on  his  mind.  The 
rule  of  law  applicable  to  the  subject  is  laid  down  in  Johnstone  v.  Sutton  ; 
and  I  am  unable  to  distinguish  the  present  case  from  that  of  Taylor  v. . 
Wtttansy  where  Lord  Tenterden  said, "  it  was  left  for  the  jury  to  deter- 
mine, whether  Taylor's  non-appearance  arose  from  a  consciousness  that 
he  had  no  evidence  to  give  which  would  support  the  indictment,  or  from 
any  other  cause.  Now,  the  exception  ultimately  taken  is  not  that  the 
evidence  was  not  sufficient  for  the  jury  to  draw  any  conclusion ;  but  that 
the  judge  ought  to  have  drawn  it  himself.  It  has  been  carried  further 
in  the  argument  to-day,  for  it  has  been  urged  that  the  non-appearance 
of  the  prosecutor  does  not  necessarily  induce  the  conclusion  of  a  con- 
sciousness at  that  time,  that  when  the  prosecution  was  originally  insti- 
tuted, he  could  have  given  no  evidence  to.  support  it.  That  may  be  so. 
But  the  conduct  of  a  party  in  a  late  period  of  a  cause  is  a  material  cir- 
cumstance, from  which  his  motives  at  an  earlier  period  may  be  inferred." 
"  The  judge  is  to  give  his  opinion  on  the  law,  and  to  leave  the  jury  to 
determine  the  facts,  which  include  the  motives  of  the  parties  :  and  where 
he  tells  'them  that  if  they  think  the  prosecutor  had  a  certain  motive  for 
his  conduct,  then  there  was  probable  cause ;  but  if  he  had  not  that 
motive,  then  there  was  no  probable  cause ;  I  think  such  a  summinf]^  up 
does  properly  separate  the  law  from  the  fact,  and  is  conformable  to  the 
rule." 

BosANQUET,  J. — I  think  the  direction  was  right.  In  order  to  support 
this  action  there  must  be  malice,  and  an  absence  of  reasonable  and  pro- 
bable cause ;  and  reasonable  and  probable  cause  is  a  mixed  question  of 
law  and  fact :  the  facts  being  found  or  undisputed,  the  judge  determines 
whether  they  amount  to  reasonable  and  probable  cause ;  but  if  the  facts 
are  doubtful,  the  jury  must  come  to  the  conclusion  of  fact  before  the 
judge  determines  the  effect  of  it  in  law.  The  principle  is  sufficiently 
clear;  the  difficulty  is  in  the  application  ;  but  1  think  the  judge  has  rightly 
applied  the  principle  here.  There  wx*re  certain  facts  which,  standing 
alone,  led  him  to  say  there  was  prima  facie  probable  cause  for  the  charge : 
but  then  the  charge  was  accompanied  witn  a  demand  of  money,  and  it 
was  for  the  jury  to  say  what  inference  they  would  draw  from  that  fact : 
he  therefore  left  it  to  them  to  say  whether,  after  proof  of  that  circum- 
stance, they  thought  the  defendant  believed  the  charge  to  be  true :  if  he 
did  Lot,  his  disbelief  was  some  evidence  of  an  absence  of  reasonable  and 
probable  cause.  What  is  the  case  of  Taylor  v.  Willans  ?  after  preferring 
an  indictment,  the  prosecutor  omitted  to  appear  in  support  of  it;  and  ii 
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wias  left  to  the  jury  to  say,  whether  the  inference  from  that  circumstance 
was  not,  that  the  prosecutor  did  not  believe  the  charge.  It  has  been 
argued  that  Blackford  v.  Dod,  and  Taylor  v.  Willans  are  at  variance 
with  our  present  decision :  but  in  Blackford  v.  Dody  Lord  TENTERDKir 
says,  "  the  first  question  is,  whether  I  ought,  under  the  circumstances  of 
this  case,  to  have  decided  that  the  defendants  had  or  had  not  reasonable 
or  probable  cause  ibr  preferring  the  indictment  against  the  plaintiff,  or  to 
have  left  that  wholly,  or  in  part,  to  the  jury :"  and  the  court  decided  that 
under  the  circumstances  of  the  case  there  was  not  a  question  for  the 
jury,  because  there  was  no  fact  in  dispute.  Here,  it  was  a  question  for 
ihe  jury  to  say,  whether  the  circumstances  were  not  such  as  to  lead  the 
prosecutor  to  a  conclusion  that  he  had  no  reasonable  or  probable  cause 
tor  making  the  charge. 

CoLTMAN,  J. — It  is  sometimes  difficult  to  say,  whether  the  existence 
of  probable  cause  is,  in  the  particular  instance,  a  question  for  the  judge 
or  for  the  jury :  but  as  the  prosecutor  would  be  justified  by  probable 
cause,  notwithstanding  the  most  express  malice,  there  ought  always  to  be 
an  inquiry  into  the  bona  fides  of  the  prosecution  :  that,  will  be  determined 
by  the  judge  himself  where  the  facts  and  inferences  are  not  doubtful ;  aj 
in  Blackford  v.  Dod  ;  but  where  the  facts  or  inferences  are  doubtful,  it 
must  be  determined  by  the  jury.  Suppose  the  case  of  a  prosecutor  whc 
has  laid  a  charge  before  a  magistrate  upon  receiving  information  of  a 
theft  committed  on  his  property ;  that  would  be  prima  facie  reasonable 
and  probable  cause  for  the  charge  :  but  suppose  him  to  have  said  after- 
wards, that  he  knew  his  informant  to  be  an  idle  and  worthless  fellow  • 
that  would  be  evidence  to  show  not  only  whether  he  believed  in  th« 
guilt  of  the  accused,  but  also,  whether  he  had  reasonable  and  probable 
cause  for  proceeding. 

Erskine,  J. — I  am  of  the  same  opinion.  It  would  be  a  monstrous 
proposition,  that  a  party  who  did  not  believe  the  guilt  of  the  accused, 
should  be  said  to  have  reasonable  and  probable  cause  for  making  the 
charge.  Here,  the  defendant  had  not  expressly  made  a  declaration  to 
that  etfect ;  but  there  were  facts  from  which  it  might  be  inferred  that  such 
was  his  opinion ;  and  the  effect  of  those  facts  ought  to  be  left  to  the  jury. 
In  Blackford  v.  Dod,  the  whole  evidence  consisted  of  a  letter  written  by 
the  plaintiff,  the  effect  of  which  the  judge  properly  took  upon  himself  to 
decide :  here,  there  were  several  facts  in  connection  vvitli  the  conduct 
of  the  defendant,  and  it  was  proper  to  leave  it  to  the  jurv,  whether  the 
belief  of  a  reasonable  and  probable  cause  was  acting  on  liis  mind  when 
he  made  the  charge  against  the  plaintifl^.  I  think,  therefore,  that  this 
rul**  must  be  discharged. 

Rule  discharged. 


MUSKET  V.  ROGERS,  the  Elder.— p.  728. 

A  guaranty  given  by  defendant  was  to  be  void  if  plaintiff  Rhould  omit  to  btmI  himself  to  (Ira 
utmost  of  any  ■ecarity  he  held  of  W.  R^  and  if  any  tiling  should  prevent  defvndant  from 

._._:~:...  «1%A  n»A«»AA/la  nf  un  AVAotitinn  1«>«i«>f1  nn  thft  nmnt»rfv  nf  W    1?.       Tfulrl.  fhat  llw*  iriiar. 


K.,  ana  accepiea  oy  an  insoiveni  buii  in  prisini,  or  ny  neienoani  ■  ncing  oepnTea  oi  a  pmn 
of  the  proceeds  of  his  execution  against  W.  R^  such  part  being  the  value  of  the  goods  of 
another  person  wrongfully  uikcn  under  that  ezecutioD. 
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Thb  plaintifT  declared  in  assumpsit  on  an  instrument  of  the  20th  of 
.  Auffusty  1835,  by  which  the  defendant  guaranteed  the  payment  of  all 
sucn  sums  of  money  as  then  were  due  from  W.  Rogers,  junior,  to  the 
plaintiff,  not  exceeding  600/.,  provided  that,  before  the  plaintiff  should 
call  on  the  defendant  in  pursuance  of  that  guaranty,  the  plaintiff  should 
avail  himself  to  the  utmost  of  any  actual  and  bona  fide  security,  lien, 
deposit  by  him  held  of  W.  Rogers,  junior,  not  including  accommodation 
bills ;  and  provided  also,  that  in  case  any  thing  whatever  should  prevent 
the  defendant  from  receiving  and  retaining  the  proceeds  of  the  execution 
he  had  levied  on  the  property  of  the  said  W.  Rogers,  junior,  then  the 
guaranty  should  be  void. 

The  defendant  pleaded,  fourthly,  that  the  plaintiff  did  not  avail  himself 
to  the  utmost  of  every  actual  and  bona  fide  security,  lien,  or  deposit  he 
then  held  of  William  Rogers  the  younger ;  and,  fifthly,  that  the  defen- 
dant was  prevented  from  receiving  and  retaining  the  proceeds  of  the 
execution  he  had  levied  on  the  property  of  William  Rogers  the  younger. 

It  appeared  at  the  trial  that,  in  August,  1835,  William  Rogers  the 
younger  was  indebted  to  the  plaintif!*  upwards  of  600/.,  and  that  the 
defendant,  Rogers's  father,  who  was  also  a  creditor,  had  issued  an  exe- 
cution against  his  son,  and  levied  1818/.  The  plaintiff  thereupon 
apprised  the  defendant  that  his  son  had  committed  an  act  of  bankruptcy 
l)efore  the  execution,  and  that  he,  the  plaintiff,  was  in  a  condition  to  set 
the  execution  aside,  but  would  abstain  from  doing  so  if  the  defendant 
would  give  the  guaranty  above  set  forth  ;  which  the  defendant  consented 
to,  and  gave  the  guaranty  accordingly. 

It  turned  out  afterwards,  that  out  of  the  1818/.  levied  by  the  defendant 
under  the  execution,  118/.  were  the  proceeds  of  certain  sheep  which 
belonged  to  one  Blake,  and  had  been  improperly  taken  under  the  execu- 
tion against  the  defendant's  son.  Blake  sued  the  defendant,  and  reco- 
vered for  his  sheep  and  costs  271/. 

Then,  the  plaintiff  had  in  his  hands,  at  the  time  of  tlie  guaranty,  a  bill 
of  exchange  for  30/.  drawn  by  William  Rogers  the  younger  on,  and 
accepted  by  one  Crichter,  payable  on  the  16tn  of  October,  1835.  But 
Crichter  having  gone  to  prison  insolvent  before  the  bill  became  due,  and 
remaining  in  prison  at  the  commencement  of  this  action,  the  plaintiff  had 
never  put  the  bill  in  suit. 

A  verdict  having  been  found  for  the  plaintiff  for  600/.,  with  leave  for  the 
defendant  to  move  to  enter  a  nonsuit  instead,  or  to  reduce  the  damages, 

Thesiger  obtained  a  rule  nisi  accordingly  to  enter  a  nonsuit,  or  to 
reduce  the  damages  by  the  two  sums  of  271/.  and  30/.,  on  the  ground 
J.  that,  within  the  proviso  of  the  guaranty,  the  defendant  had,  in  conse- 
quence of  Blake's  action,  been  prevented  from  receiving  the  full  pro- 
•*.eeds  of  his  execution,  and  the  plaintiff,  in  omitting  to  sue  Crichter,  had 
not  availed  himself  of  the  utmost  of  the  securities  he  held  in  his  hands. 

Piatt  and  Ckannefl,  who  showed  cause,  contended  that  the  improper 
seizure  of  Blake's  sheep  could  not  be  considered  any  part  of  the  execu- 
tion against  William  Rogers  the  younger,  which  therefore  remained 
unaffected,  notwithstanding  the  result  of  Blake's  action :  the  proceeds  of 
William  Rogers's  goods  were  still  in  the  hands  of  the  defendant ;  and  the 
omission  to  put  in  suit  the  acceptance  of  an  insolvent  still  in  prison,  was 
no  failure  on  the  part  of  the  plaintiff  to  make  the  most  he  could  of  all  the 
available  securities  of  William  Rogers.  It  was  manifest  that,  by  such  a 
suit,  he  could  have  gained  nothing. 
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Peacock,  in  support  of  the  rule. — The  language  of  the  guaranty  is 
express,  that  it  should  be  void,  if  any  thing  xvuaUioer  should  prevent  the 
defendant  from  receiving  and  retaining  the  proceeds  of  the  execution  he 
had  levied.  The  intention,  therefore,  v^'as  to  guard  him  against  any 
unforeseen  event  which  should  deprive  him  of  any  part  of  the  1818/.  he 
had  then  levied ;  the  unforeseen  action  and  recovery  of  Blake  must 
be  esteemed  such  an  event:  and  the  plaintiff'  could  not  be  said  to 
have  availed  himself  to  the  utmost  of  the  securities  in  his  hands  unless 
he  put  in  suit  Crichter's  bill.  Had  a  detainer  been  lodged  against  Crich- 
ter,  his  friends  might  have  been  induced  to  come  forward  and  pay  the 
bill. 

TiNDAL,  C.  J. — I  think  that  the  rule  w^hich  has  been  obtained,  either 
for  a  nonsuit  or  a  reduction  of  damages,  ought  to  be  discharged. 

Looking  at  the  situation  of  the  parties  at  the  time  of  the  guaranty, 
their  intentions  are  sufficiently  clear.  The  defendant  had  levied  execu- 
tion against  his  son  to  the  extent  of  1818/.;  and  the  plaintiff  was  also  a 
creditor  to  a  considerable  amount,  and  held  securities  for  his  debt.  It 
appears  that  the  plaintiff  alleged  that  the  defendant's  son  had  committed 
an  act  of  bankruptcy,  and  it  was  therefore  at  least  probable  a  commis- 
sion would  be  sued  out  against  him.  It  was  a  matter  of  anxiety,  there- 
fore, with  the  defendant,  lest  the  bankruptcy  should  over-ride  his  execw- 
tion ;  and,  on  the  other  hand,  the  plaintiff  who  held  securities  would  not 
permit  the  defendant  to  sweep  away  the  whole  of  the  property.  Then 
comes  the  guaranty  by  which  the  defendant  guaranteed  the  payment  of 
all  such  sums  of  money  as  then  were  due  from  W.  Rogers,  junior  to  the 
plaintiff,  not  exceeding  600/.,  provided  that,  before  the  plaintiff  should 
call  on  the  defendant  in  pursuance  of  that  guaranty,  the  plaintiff  should 
avail  himself  to  the  utmost  of  any  actual  and  bona  fide  security,  lien,  or 
deposit  by  him  held  of  W.  Rogers,  junior,  not  including  accommodation 
bills ;  and  provided  also,  that  in  case  any  thing  whatever  should  \iToyeni 
the  defendant  from  receiving  and  retaining  the  proceeds  of  the  execution 
he  had  levied  on  the  property  of  the  said  W,  Rogers,  junior,  then  the 
guaranty  should  be  void. 

One  point  made  is  that  the  plaintiff  has  not  availed  himself  to  the 
utmost  of  Crichter's  acceptance.  That  was  a  question  for  the  jury  on 
which  they  have  found  against  the  defendant ;  but  I  am  far  from  saying 
that,  under  a  stipulation  that  he  should  exert  himself  to  the  utmost,  iie 
was  bound  to  commence  a  suit  to  no  purpose. 

The  other  point  is,  that  the  defendant  has  been  prevented  from  retain- 
ing the  proceeds  of  the  execution  he  had  levied ;  but  the  expression  in 
the  guaranty  is — "  the  proceeds  of  the  execution  levied  on  the  property 
of  William  Rogers  ;*' — and  that  must  mean  all  that  could  justly  l>e  taken 
as  the  son's  property ;  not  the  property  of  another  taken  under  an  execu- 
tion against  the  son. 

B)SANQUET,  J. — The  first  question  is,  whether  the  plaintiff  has  availed 
himself  to  the  utmost  of  all  the  securities  he  held  in  nis  hands ;  the  jury 
find  he  has  done  so,  notwithstanding  he  forbore  to  put  in  suit  Crichters 
bill,  and  we  see  no  reason  to  find  fault  with  that  verdict.  It  is  then 
contended  that  the  guaranty  is  void,  or  void  pro  tanto,  because  some  of 
the  properly  taken  in  execution  did  not  belong  to  William  Rogers.  Bni 
J  agree  in  the  construction  which  has  been  put  on  the  guaranty,  which 
was  to  be  void  only  if  the  defendant  was  prevented  from  retaining  the 
proceeds  of  the  execution  on  the  property  of  William  Rogers ;  and  he 
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has  retSned  all  that  was  the  property  of  Rogers ;  foi  the  sheep  in  ques 
tion  were  the  property  of  Blake. 

CoLTMAfj,  J. — As  to  the  bill  of  exchange,  when  the  acceptor  had  been 
l^'ing  in  prison  so  long,  it  could  not  be  necessary  to  put  it  in  suit ,  and 
with  respect  to  {he  execution  the  meaning  of  the  parties  is  plain;  the 
defendant  was  afraid  of  the  execution  being  upset  altogether,  not  pnerely  • 
partially  defeated  ;  and  we  may  look  at  the  situation  of  the  parties  when 
the  instrument  was  made,  in  confirmation  of  the  intention  expressed  upon 
the  face  of  it. 

Erskine,  J. — I  am  of  the  same  opinion  upon  both  points  ;  it  was  never 
meant  the  plaintifl'  should  undertake  that  all  the  property  seized  should 
be  the  property  of  the  son,  but  merely  that  the  defendant  shoLiId  not  be 
liable  if  he  lost  the  benefit  of  his  execution  against  the  property  of  the 
son. 

Rule  discharged. 


GLADWELL  v.  STEGGALL.— p.  733. 

A  declaration  in  case  stated  that  plaintiff,  an  infant,  had  employed  defendant,  a  8ur|rcon,  to 
core  her,  and  then  claimed  damages  for  a  miKreasancc :  Plea,  that  plaintiff  did  not  employ 
defendant:  Held,  that  it  was  inunutcrial  by  whom  defendant  was  employed  ;  or  thiit,  ifmu- 
tcrial,  plaintiff  *8  submitting  to  delcndanl's  treatment  was  sufficient  proof  of  the  allegation 
of  employment  by  her. 

The  plaintiff,  an  infant  of  ten  years  old,  by  her  prochein  ami,  sued 
the  defendant  in  case ;  and  the  declaration  stated,  that  whereas,  before 
the  committing  of  the  grievances,  the  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  had  employed  the  defendant  to  bestow  the  care, 
diligence,  and  attendance  of  him,  the  defendant,  in  the  profession  and 
business  of  a  surgeon  and  apotiiccary,  in  and  about  the  endeavouring  to 
cure  her,  the  said  plaintifl",  of  a  certain  complaint  and  disorder  under 
which  she  then  laboured,  and  the  defendant  then  accepted  and  entered 
upon  such  employment  as  such  surgeon,  it  then  became  and  was  the 
duty  of  the  defendant  as  such  surgeon,  to  use  due  and  proper  care  and 
diligence  in  and  about  the  endeavouring  to  cure  the  plaintiff  of  the  said 
complaint  and  disorder  under  which  the  plaintiff  then  laboured  as  afore- 
said. Breach,  that  the  defendant  conducted  himself  so  unskilfully,  that 
the  plaintiff  was  greatly  injured  in  health  and  constitution,  and  under\\'ent 
great  suffering,  &c. 

Pleas,  first,  not  guilty:  second,  that  the  plaintiff  did  not  employ  the 
defendant,  nor  did  the  defendant  accept  of  or  enter  upon  such  employment 
in  manner  and  form,  &c.;  upon  both  which  pleas  issue  was  joined. 

At  the  trial  before  Vaughan,  J.,  it  appeared  that  the  plaintiff,  whnc 
working  in  the  fields  with  her  father,  complained  of  a  pain  in  the  knee 
and  went  home;  her  mother  sent  for  the  defendant,  who,  though  a 
clergyman,  practised  also  as  a  medical  man ;  he  attended  the  plaintiff 
and  his  attendance  was  followed  with  disastrous  consequences  to  her. 
He  had  previously  attended  other  members  of  the  family,  and  his  bill  in 
this  instance  was  made  out  to  the  plaintiff's  father :  upon  which  it  was 
objected  on  the  defendant's  behalf,  that  the  allegation  that  the  ))laintifl 
nad  employed  him  was  not  made  out,  and  that  he  was  entitled  to  a  vei 
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diet  on  the  second  plea.    Vaughan,  J.,  reserved  leave  for  the  de^ 
io  move  the  court  on  the  point,  with  leave  for  the  plaintiff  to  mt  u> 
amend,  if  the  objection  should  be  thought  tenable. 

A  verdict  having  been  found  for  the  plaintifi*,  with  10/.  dama^siy 

Kelly  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defenduit  on  the 
second  plea,  on  the  objection  taken  at  the  trial. 

JS.  Andrews  and  Gunning  sh9wed  cause. — This  is  not  a,K  action  ex 
contractu,  and  there  is  no  statement  in  the  declaration  that  the  defendant 
was  retained,  or  that  he  was  to  be  paid  by  the  plaintiff:  the  allegAtion 
of  employment,  therefore,  is  sufficiently  proved  by  the  fact,  that  the 
plaintiff  submitted  herself  to  the  treatment  of  the  defendant :  the  sub-  • 
stance  of  the  issue  was,  that  the  defendant  being  employed  to  attend, 
injured  the  plaintiti';  it  was  immaterial  by  whom  he  was  employed  to 
attend.  In  Pippin  v.  iSkeppard^  1 1  Price,  400,  it  was  held  not  a  ground 
of  demurrer  to  a  declaration  in  an  action  on  the  case  by  a  man  and  his 
wife  against  a  surgeon,  for  an  injury  to  the  wife  by  reason  of  the  defen- 
dant's improper  and  unskilful  treatment,  that  it  was  not  stated, — in  the 
averment  that  the  defendant  was  retained  and  employed  as  a  surgeon  for 
reward  to  be  to  him  paid, — hy  whom  he  was  so  retained,  or  by  wham  he 
was  to  be  paid :  it  was  held  sufficient  to  aver  that  the  defendant  was 
retained  as  a  surgeon,  and  entered  upon  the  cure. 

Kelly  and  Byles  in  support  of  the  rule. — A  contract  is  stated  on  the 
record,  which  is  made  the  foundation  of  the  defendant's  duty ;  that  con- 
tract was  with  the  plaintiff's  father,  and  is  a  material  part  of  the  case. 
In  Pippin  v.  Sheppard  there  was  an  averment,  not  found  here,  that  the 
iJefendant  was  a  surgeon;  and  there  was  no  averment  of  any  contract; 
the  declaration  contained  a  bare  statement  of  an  employment  to  cure, 
i/.nd  of  a  misfeazance  by  the  defendant :  here,  the  duty  is  alleged  to  arise 
nut  of  a  contract.  [Tindal,  C.  J. — It  is  not  necessary  to  allege  the  duty ; 
Ihe  law  infers  it.]  In  Rex  v.  Everett,  8  B.  &  C.  114,  (15  Eng.  Com. 
)^aw  Rep.  158,)  which  was  an  information  for  soliciting  a  custom-house 
nfficerto  neglect  his  duty.  Lord  Tenterden  says,  "tlie  fact  from  which 
ihe  duty  arose  ought  to  have  been  stated  in  the  count."  The  fact  which 
raises  the  duty  is  a  material  fact ;  and  in  this  case  a  direct  issue  has 
Ijeen  taken  on  it. 

As  to  the  proposed  amendment,  it  can  only  be  allowed  upon  an  aver- 
ment  not  material  to  the  action,  and  where  the  opposite  party  has  not 
been  misled.  There  is  no  instance  of  an  amendment  to  deprive  a  party 
of  the  benefit  of  a  verdict  to  which  he  may  be  entitled  under  a  distinct 
issue  raised  by  the  pleadings. 

TiwDAL,  J.  C. — This  tjuestion  comes  before  us  on  the  second  issue, 
which  is  a  traverse  of  an  allegation  in  the  declaration.  The  declaration 
is  not  framed  as  in  an  action  on  a  contract,  but  alleges  a  breach  of  duty 
arising  out  of  the  employment  of  the  defendant  by  the  plaintiff.  I  can 
conceive,  that  if  this  had  been  an  action  ex  contractu, — that  is,  if  the 
declaration  had  stated  that,  in  consideration  of  being  paid  by  the  plain- 
tiff, the  defendant  undertook  to  cure  her, — there  might  have  been  some 
ditficultv  in  finding  a  verdict  for  the  plaintiff  on  the  evidence  adduced  at 
the  triaf.  But  this  is  an  action  ex  delicto ;  it  is  clear,  that  none  but  the 
plaintiff  could  sue  for  damages  for  the  personal  injury  done  to  her;  and 
the  form  of  the  traverse  does  not  vary  tne  extent  of  the  defendant's  duty : 
his  duty  would  be  the  same,  whether  he  was  called  in  by  the  father  or 
by  the  child.    I  think  the  allegation  in  the  declaration  heie  is  single;  auo 
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ihftt'''upu*v  r^*^  ViitT?  Jf'^®  ladence  that  the  defendant  being  sent 

for  bv  iJk^'  ^'^  ^**  "^^  cWW    *    ^^^'^  allowed  him  to  operate:  that  is 


-_,    ^^     .,..., ,  .  _ IS 

immaterial :  it  4>wfns  to  me,  however,  that  upon  this  issue  the  employ* 
ment  was  substantially  by  the  plaintiff. 

BosANQUET,  J. — The  argument  of  tlie  defendant  proceeds  on  the  sup- 
position,  that  this  case  must  be  governed  by  the  same  rules  as  if  the 
action  were  brought  on  a  contract:  this  action,  however,  is  neither 
brought  on  a  contract  nor  founded  on  one :  it  is  brought  by  a  person 
who  has  sustained  bodily  injury,  and  by  the  only  person  who  could  sue 
for  it.  The  allegation,  that  she  employed  the  defendant  is  traversed  in 
the  plea ;  but  it  is  not  necessary  to  consider  whether  the  allegation  is 
material  or  could  be  the  subject  of  amendment,  because  there  was  suffi- 
cient evidence  of  an  employment  by  the  plaintiff,  when  it  was  proved 
that  the  defendant  was  called  in,  and  that  the  plaintiff  assented  to  his 
attendance. 

This,  too,  is  an  action  on  the  case,  and  if  more  than  one  employed  the 
defendant,  and  the  person  injured  sues,  that  is  sufficient  to  sustain  the 
action :  it  would  be  impossible,  here,  to  say  that  the  plaintiff,  as  well  as 
her  father,  did  not  employ  the  defendant. 

Erskine,  J. — I  am  of  opinion  the  verdict  has  been  properly  found  for 
the  plaintifi'  on  the  second  issue.  It  was  not  necessary  to  state  in  the 
declaration  by  whom  the  defendant  was  employed ;  and  when  the  second 
plea  traverses  the  allegation  that  the  defendant  was  employed  by  the 
plaintiff,  the  substance  of  the  issue  is,  that  the  defendant  was  employed 
lo  cure  the  plaintiff;  not,  that  he  was  employed  by  the  plaintifl'.  If  it 
•vere  otherwise,  I  think  the  court  might  amend  by  striking  out  of  the 
I  declaration  and  plea  by  whom  the  plaintiff  was  employed :  that  would 
•iher  nothing  material  to  the  merits  of  the  action. 

I  am  of  opinion,  however,  that  no  amendment  is  necessary,  and  that 
\liis  rule  must  be 

Discharged. 


BRINGLOE  V.  GOODSON.— p.  738. 

In  covenant  un  an  indenture  of  leose  which  purported  to  be  granted  by  J.  S.,  in  exercise  of  t 
power  given  by  the  will  of  P.  S^  Held  that  defendant,  by  holding  under  Uie  Icaae  and  eze> 
cuting  a  counterpart,  admitted  the  due  execution  of  the  will  of  P.  S. 

Covenant  by  mortgagee  against  lessee  of  mortgagor. 

The  lease  on  which  the  plaintiff  sued,  purported  to  be  granted  by 
James  Sers  in  exercise  of  a  power  given  by  the  will  of  Peter  Sers. 

James  Sers  and  Brown,  Peter  Sers's  executor,  afterwards  conveyed 
the  premises  to  the  plaintiff.(a) 

Under  a  plea  raising  an  issue  on  the  devise  by  Peter  Sers,  at  the  trial 

of  the  cause,  one  of  the  three  attesting  witnesses  to  the  will  was  called, 

who  said  he  had  no  recollection  of  leeing  the  testator  sign  the  will,  but 

believed  the  attestation  to  be  his  (the  witness's)  signature,  and  remembered 

(a}  See  4  New  Cases,  810,  (88  £.  C.  L.  B.) 
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diet  on  the  second  plea.    Vaughan,  J.,  reseyprtR^^tQT  the  de^JS^l  jwt  • 
io  move  the  court  on  the  pomt,  with  leajp^  iff  to/ 

amend,  if  the  objection  should  be  thj^frthird  witness  was  ■        dd  ;  and  tfiC 
^^^^,^lllllli^  Ko,r;r.nr  hoor.  f^.^^A  f^  wltncss,  who  Said  h^mq  told   so  by 

member^yi^WWamiljr,  alfi^Ute7n  motam.  fe^ 

Objection  was  taken  to  this  proof  as  insuiBcient ;  but  tie  objection  was 
overruled,  and  a  verdict  having  been  found  for  the  plairltiff, 

Balguy  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground,  among 
other  objections,  that,  the  witness  who  recognised  his  own   signature 
being  unable  to  speak  to  the  fact  of  the  presence  of  the  testator,  there  . 
was  no  evidence  to  go  to  the  jury  of  the  due  execution  of  the  M'ill  of 
Peter  Sers. 

Hill^  Humfrey^  and  6?afe,  who  showed  cause,  contended  that  whether 
the  proof  of  execution  were  sufficient  or  not,  the  defendant,  by  execut- 
ing the  counterpart  of  a  lease  in  which  the  will  of  Peter  Sers  was 
recited,  and  therefore  holding  under  the  will,  had  thereby  admittoJ 
that  it  was  duly  executed :  and  the  evidence  of  the  first  witness,  to- 
gether with  the  contents  of  the  document,  were  sufficient  to  establish 
that  the  will  produced  at  the  trial  was  the  identical  will  so  admitted  by 
the  defendant. 

Balguy^  N.  R.  Clarice^  and  W,  H.  Watson^-  in  support  of  the  rule, 
argued,  that  an  admission  by  the  defendant,  unless  made  for  the  purpose 
of  the  cause,  would  not  supersede  the  necessity  of  proving  the  will  m 
the  regular  way.  An  admission  of  a  debt  due  on  a  bond  will  not  dispense 
with  the  necessity  of  calling  the  attesting  witness ;  Abbott  v.  I^lumbe^ 
Dough  216.  But  a  mere  introductory  statement  that  the  lease  was 
made  in  exercise  of  a  power  given  by  will  of  James  Sers  did  not  amount 
to  a  recital  of  the  will,  and  was  therefore  no  admission  by  the  defend- 
ant that  the  will  contained  a  valid  power :  if  the  defendant  had  pleaded 
that  there  was  no  good  demise  under  the  power,  the  plaintiff  could  not 
have  replied  an  estoppel ;  and  if  there  was  no  estoppel  there  w^as  no  ad- 
mission. Such  an  admission,  if  acted  on,  would  be  an  admission  of  any 
will. that  could  be  produced. 

TiNDAL,  C.  J. — The  only  question  is,  whether  there  was  any  evidence 
to  go  to  the  jury  on  the  issue  of-  non  devisavit,  for  the  only  ground  of 
the  motion  for  a  new  trial  is,  that  there  was  no  such  evidence.     It  may 
be  admitted  broadly  that  the  proper  way  of  proving  a  will  is,  by  calling 
the  attesting  witnesses  to  prove  the  circumstances  of  the  execution :  but 
that  is  not  the  only  way ;  as  where  the  will  is  admitted  for  the  purpose 
of  the  cause ;  or  where  it  is  admitted  in  a  deed  under  the  seal  of  the 
party :  and  that  is  the  case  here.     In  the  lease  under  which  the  defend- 
ant takes,  there  is  a  recital  that  the  lessor  demised  in  exercise  of  a  power 
given  him  by  the  will  of  Peter  Sers ;  then,  at  the  trial  the  will  of  a  Peter 
Sers  is  put  in,  which  corresponds  with  the  recital  in  the  lease.    It  is 
said  that  in  this  way  the  recital  may  be  made  to  operate  as  an  admission 
of  any  will.     But  there  was  some  evidence  that  applied  to  this  particu- 
lar will,  the  witness  having  been  at  the  testator's  house  at  the  time  of 
year  on  which  it  bore  date. 

I  do  not  put  the  admission  so  high  as  an  estoppel ;  but  it  has  its  effect 
on  the  principle  laid  down  in  Shelley  v.  Wrighty  Willes,  9,  where  a  party 
executing  a  deed  was  held  to  be  estopped  by  the  recital  of  a  particular 
fact  in  that  deed,  to  deny  such  fact. 
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VAUGHiS,  ~Jt^  ^ce  rx'£He  iWdence  that  f ^«  ^  r 

tl^«  j'lry-  ,     ^^iW  avowed  wf^*"^^^  ^in^  sent 

BosANQUBTT,  J.-I  think  .W  that  Ae  aSe  ™  ^*,^P"^^^    & 
this  will,  in  the  absence  of  any  -mployrneiitV     ^'"P%ment. 
One  witness  recognised  his  own ';  ^^^^^^^^^       ^y.^^^^^  employ. 
about  the  time  of  the  year  on  which  the  wfire^P%ed^/  aUiu'viL*  ^t>.e 
is  a  deed  under  the  seal  of  the  defendant,  which  recites  a  will  of  Peter 
Sers.     It  is  clear  that  a  recital  under  hand  and  seal,  is  an  admission  of 
a  deed,  and  I  do  not  see  why  it  should  not  equally  be  an  admission  of  a 
will.     In  the  absence  of  anything  to  show  the  contrary,  I  think  it  suflS- 
ciently  appeared  that  the  will  produced  was  the  will  recited. 

Erskine,  J. — There  was  a  direct  issue  on  the  plea  of  non  deviaavit ; 
it  was  for  the  jury  to  say  whether  there  was  sufficient  to  satisfy  them 
of  the  execution  of  the  will ;  and  if  the  identity  of  the  will  produced 
were  disputed,  the  judge  should  have  been  required  to  put  the  question 
on  that  point  to  the  jury.  There  is  an  admission  under  the  defendant's 
hand  and  seal,  that  there  was  such  a  will,  and  there  is  some  evidence, 
though  not  conclusive,  to  show  that  the  will  so  admitted  was  the  will 
produced.  The  objection  as  to  identity  was  not  made  at  the  trial ;  and 
therefore  this  rule  must  be  discharged.  Eule  discharged. 


DOE  dem.  WILLIAMS  and  Others  v.  LLOYD.— p.  741. 

L.,  eighty-four  years  old,  conveyed  hoasc  and  land  to  plaintiffs,  in  June  1836,  for  490/^  whicn 
was  paid  down :  L.  lived  in  the  house  till  March  1838,  when  he  died :  the  property  was  con 
vcycd  by  deed  indented,  executed  in  the  presence  of  two  witnesses,  and  enrolled  within  six 
months  af\er  the  execution,  upon  trusts  to  promote  the  religious  ob^crvonccH  of  a  cong're^a 
tion  of  dissenters,  and,  shortly  after  the  execution  of  it,  L.  transferred  500/.  to  plaintiffs,  who 
built  a  chapel  on  the  land :  Held,  that  it  was  open  to  L.*s  heir  to  impeach  the  validity  of  th« 
deed,  and  that  it  was  a  question  fbr  the  jury,  whether  the  transaction  was  a  fraudulent  con 
trivance  to  elude  the  statutes  of  mortmain. 

I»  June  1836,  J.  Lloyd,  by  deed  indented,  executed  in  the  presence  of 
two  witnesses,  and  enrolled  in  chancery  within  six  months  after  the  exe- 
cution, conveyed  to  the  lessors  of  the  plaintiff  and  their  heirs,  in  consi- 
deration of  490/.,  a  house  and  land,  upon  certain  trusts  expressed  in  the 
deed,  the  object  of  which  was  to  promote  the  religious  observances  of  a 
congregation  of  dissenters. 

Upon  this  deed,  the  lessors  of  the  plaintiff  having  brought  an  ejectment 
against  the  heir  at  law  of  the  grantor,  it  appeared  at  the  trial  that  the 
grantor  was  eighty-four  years  old  when  he  executed  the  deed ;  that  he 
continued  to  reside  on  the  property  till  the  time  of  his  death,  in  March 
1838 ;  that  though  the  purchase-money  was  counted  out  and  paid  to  him 
at  the  time  of  tlie  execution  of  the  aeed,  which  was  late  at  night,  he 
shortly  afterwards  transferred  500/,  to  two  of  the  trustees,  who  built  a 
chapel  on  the  land  he  had  conveyed. 

The  attorney  who  prepared  the  deed  was  not  called,  and  only  one  of 
the  attesting  witnesses. 

Under  these  circumstances  it  was  contended,  on  the  part  of  the  defen- 
dant, that  the  whole  was  a  fraudulent  contrivance  to  elude  the  statutes 
of  niortmain. 

For  the  lessors  of  the  plaintiff  it  was  answered,  first,  that  there  was 
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no  evidence  of  fraud ;  secondly,  that  even  if  there  were,  the  deed  was 
strictly  according  to  the  provisions  of  9  G.  2,  c.  36,  and  thai  the  grantor 
having  survived  the  execution  of  the  deed  more  than  twelve  calendar 
months,  the  conveyance  was  good  by  way  of  gift  under  the  first  section, 
though  not  a  transfer  for  a  valuable  consideration  within  the  second 
section. 

The  learned  judge  who  presided  was  of  this  opinion ;  and  further,  that 
even  if  the  grantor  had  meditated  a  fraud,  he  was  estopped  to  impeach 
the  validity  of  his  own  deed ;  Doe  dem.  Roberts  v.  Roberts,  2  B.  &  Aid. 
367;  if  so,  his  heir  who  stood  in  his  place  was  equally  estopped;  and, 
therefore,  without  allowing  the  jury  to  consider  whether  or  not  the  trans- 
action was  fraudulent,  the  learned' judge  directed  them  to  find  a  verdict 
for  the  plaintiff;  which 

E,  V.  Williams  obtained  a  rule  nisi  to  set  aside,  on  the  ground  that 
the  question  of  fraud  ought  not  to  have  been  withdrawn  from  the  jury. 

Chilton,  Evans,  and  Matthews,  who  showed  cause,  relied  on  the 
statute  9  G.  2,  c.  36,  sections  1,  2,  which  enact  that  no  lands,  money, 
stock  in  the  public  funds,  &c.,  shall  be  granted  or  settled  for  the  benefit 
of  any  charitable  uses,  unless  by  deed  indented  and  executed  in  the 
presence  of  two  witnesses  twelve  months  before  the  death  of  the  donor, 
and'  enrolled  within  six  months  after  execution ;  and  unless  the  same  bo 
made  to  take  effect  in  possession,  without  any  power  of  revocation  or 
reservation  whatsoever ;  but  provide,  that  the  enactment  shall  not  ex- 
tend to  any  purchase  of  an  estate  in  land,  or  transfer  of  any  stock,  to 
be  made  really  and  bona  fide  for  a  full  and  valuable  consideration  actu- 
ally paid  at  or  before  the  making  such  conveyance  or  transfer,  without 
fraud  or  collusion.  As  the  deed  was  executed  and  enrolled  twelve 
months  before  the  grantor's  decease,  the  learned  judge  did  right  in 
withdrawing  the  question  of  fraud  from  the  jury ;  of  which,  indeed, 
there  was  no  evidence ;  for  the  payment  of  500/.  by  the  grantor  did  not 
appear  to  be  connected  with  the  purchase ;  and  the  grantor's  continuing 
to  reside  on  the  premises  was  not  such  a  reservation  in  his  favour  as 
would  avoid  the  deed ;  Doe  dem.  Thompson  v.  Pitcher,  8  M.  &  Selw. 
407  ;  so  that  the  conveyance  was  also  valid  under  the  provision  in  the 
second  section  of  the  act 

E.  V,  Williams,  in  support  of  the  rule,  insisted  that  the  conveyance 
was  collusive,  and  that,  therefore,  the  question  of  fraud  ought  to  have 
been  left  to  the  jury.  Doe  v.  Roberts  had  no  application  to  the  case, 
for  the  defendant  did  not  claim  under  the  deed,  but  in  opposition  to  it. 

BosAiiQUET,  J.* — The  learned  judge  at  the  trial  withdrew  from  the 
jury  the  question  whether  or  not  this  conveyance  was  collusive,  on  the 
authority  of  Doe  v.  Roberts,  and  on  the  ground  that  the  defendant,  claim- 
ing under  the  grantor,  could  not  dispute  his  act :  but  the  preamble  of  9 
G.  2,  c.  36,  says,  that  public  mischief  has  of  late  greatly  increased  by 
many  large  and  improvident  alienations  or  dispositions  made  by  lan- 
guisf)ing  or  dying  persons,  or  by  other  persons,  to  uses  called  charitable 
uses,  to  the  disherison  of  their  lawful  heirs ;  and  one  object  of  the  statute 
was,  to  protect  the  heir  against  the  act  of  his  ancestor.  The  defendant 
liere  contends,  that  this  conveyance,  though  executed  more  than  twelve 
monihs  before  the  death  of  the  grantor,  was  executed  collusively  to  elude 
the  statutes  of  mortmain ;  and  if  there  was  any  evidence  to  .establish  that 

•  TwDku  C  J.  wu  absent 
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proposition,  the  learned  judge  was  wrong  in  withdrawing  it  from  the 
jury.  The  deed  is  not  of  a  common  description,  and  ap|Mjars  lO  have 
been  framed  with  a  view  to  the  statute  9  G.  2,  c.  36  ;  and  the  circum- 
stances attending  the  transaction  were  such  as  to  occasion  observation  : 
I  give  no  opinion  as  to  the  weight  of  the  evidence,  but  I  think  there  was 
some,  which  ought  to  have  been  submitted  to  the  jury ;  and,  therefore, 
the  rule  for  a  new  trial  must  be  made  absolute. 

CoLTMAur,  J. — I  think  there  was  some  evidence  on  which  the  defendant 
had  a  right  to  take  the  opinion  of  the  jury.  If  the  object  of  the  grantor 
was  to  give  the  transaction  the  appearance  of  a  -valid  sale,  notwitnstand- 
ing  he  should  die  within  twelve  months,  and  he  had  agreed  for  a  return 
of  the  purchase-money,  I  think  that  was  a  circumstance  to  be  inquired 
into  by  the  jury,  as  amounting  to  a  fraudulent  attempt  to  defeat  the 
statutes  of  mortmain. 

EasKiNB,  J. — I  agree,  that  if  the  transaction  was  collusive  and  colouia- 
ble  to  elude  the  statute  of  charitable  uses,  the  deed  was  void,  though  the 
grantor  outlived  the  twelve  months  required  by  the  statute,  and  that  it 
was  competent  to  the  heir  to  raise  the  question. 

Rule  absolute. 


IN  THE  HOUSE  OF  LORDS. 

BIGNOLD  and  Another,  •         •  Appellants ;  and 

SPRINGFIELD  and  Others,        -  -      Respondents.— p.  745. 

The  admtnistraton  of  the  charity  estate  and  fanda  oompriaed  in  and  described  by  the  seventy 
first  section  of  5  and  6  W.  4,  c.  76,  did  not  continue  after  the  1st  of  August,  1836,  in  Uie  per. 
sona  described  in  that  section. 

At  the  time  of  passing  the  act  of  parliament  5  A;  6  W.  4,  entitled 
"An  act  to  proviae  for  the  regulation  of  municipal  corporations  in 
England  and  Wales,"  the  corporate  body  of  the  City  of  Norwich,  or 
some  members  of  the  said  body  corporate  in  their  corporate  capacity, 
stood  solely  or  together,  with  certain  persons  or  person  elected  solely 
by  such  body  corporate,  or  solely  by  some  particular  number,  class,  or  • 
description  of  members  of  such  body  corporate,  seised  or  possessed  for 
some  estate  or  interest  in  various  hereditaments,  sums  of  money,  chattels, 
securities  for  money,  and  other  personal  estate,  producing  an  annual 
income  of  about  8000Z.,  in  trust  or  for  the  benefit  of  various  charitable 
uses  or  trusts. 

The  seventy-first  section  of  the  said  act  of  parliament  is  as  follows : 
"And  whereas  divers  bodies  corporate  now  stand  seised  or  possessed  of 
sundry  hereditaments  and  personal  estate,  in  trust,  in  whole  or  in  part, 
for  certain  charitable  trusts,  and  it  is  expedient  that  the  administration 
thereof  be  kept  distinct  from  that  of  the  public  stock  and  borough  fund, 
be  it  enacted,  that  in  every  borough  in  which  the  body  corporate,  or 
any  one  or  more  of  the  members  of  such  body  corporate  in  his  or  their 
corporate  capacity,  now  stands  or  stand  solely,  or  together  with  any 
person  or  persons  elected  solely  by  such  body  corporate,  or  solely  by 
any  particular  number,  class,  or  description  of  members  of  such  body 
corporate,  seised  or  possessed  for  any  estate  or  interest  whatsoever  of 
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any  hereditaments,  or  any  sums  of  money,  chattels,  securities  for  money, 
or  any  other  personal  estate  whatsoever,  in  whole  or  in  part,  in  trust  or 
for  the  benefit  of  any  charitable  uses  or  trusts  whatsoever,  all  the  estate, 
right,  interest,  and  title,  and  all  the  powers  of  such  body  corporate,  or 
of  such  member  or  members  of  such  body  corporate,  in  respect  of  the 
said  uses  and  trusts,  shall  continue  in  the  persons  who  at  the  time  of  the 
passing  of  this  act  are  such  trustees  as  aforesaid,  notwithstanding  that 
they  may  have  ceased  to  hold  any  office  by  virtue  of  which,  before  the 
passing  of  this  act,  they  were  such  trustees,  until  the  first  day  of  August, 
1836,  or  until  parliament  shall  otherwise  order,  and  shall  immediately 
thereupon  utterly  cease  and  determine :  provided  always,  that  if  any 
vacancy  shall  be  occasioned  among  the  charitable  trustees  for  any 
borough  before  the  said  Ist  of  August,  it  shall  be  lawful  for  the  LorJ 
High  Chancellor,  or  Lords  Commissioners  of  the  Great  Seal  for  the 
time  being,  upon  petition  in  a  summary  way,  to  appoint  another  trustee 
to  supply  such  vacancy,  and  every  person  so  appointed  a  trustee  as  last 
aforesaid  shall  be  a  trustee  until  the  time  at  which  the  person  in  the 
room  of  whom  he  was  chosen  would  regularly  have  ceased  to  be  a 
trustee,  and  he  shall  then  cease  to  be  a  trustee :  provided  also,  that  if 
parliament  shall  not  otherwise  direct  on  or  before  the  said  1st  day  of 
August,  1836,  the  Lord  High  Chancellor,  or  Lords  Commissioners  of  the 
Great  Seal,  shall  make  such  orders  as  he  or  they  shall  see  fit  for  the 
administration  (subject  to  such  charitable  uses  or  trusts  as  aforesaid)  of 
such  trust  estates." 

On  the  16th  of  August,  1836,  the  appellants  presented  their  petition 
to  the  Lord  Chancellor,  by  their  description  of  two  of  the  inhabitants 
of  the  City  of  Norwich,  and  also  two  of  the  persons  who  at  the  time  of 
the  passing  of  the  said  act  of  parliament  were  members  of  the  boJy 
corporate,  called  the  Mayor,  Sherifis,  Citizens,  and  Commonalty  of  the 
City  of  Norwich,  on  behalf  of  themselves  and  all  other  the  persons  who 
at  the  time  of  the  passing  of  the  said  act  were  members  of  and  con- 
stituted such  body  corporate. 

The  last-mentioned  petition  was  entitled,  "In  Chancery.  In  the 
Matter  of  the  Charitable  Estates  and  Funds  heretofore  vested  in  the 
Mayor,  Sheriffs,  Citizens  and  Commonalty  of  the  City  of  Norwich,  as 
Trustees  for  Charitable  Purposes ;"  and  was  signed  by  the  said  appel- 
lants in  the  presence  of  W.  M.  Kitton,  their  solicitor,  and  was  first  duly 
certified  and  allowed  by  his  Majesty's  Attorney  General  under  the  pn> 
visions  of  the  statute  of  the  62d  Geo.  3,  c.  101 ;  and,  after  stating  as 
therein  was  stated,  prayed  that  it  might  be  declared  that,  according  to 
the  true  construction  of  the  said  act  of  parliament,  all  the  said  charity 
estates,  funds,  and  properties  did  then  remain  and  continue  vested  in 
the  said  petitioners  and  the  other  of  the  eighty-three  surviving  persons 
therein  named,  or  in  such  of  them  as  were  or  might  be  living  at  the 
time  of  making  the  order  to  be  thereupon  made,  upon  the  uses  and  trusts 
and  for  the  purposes  to  which,  at  the  time  of  the  passing  of  the  said  act 
of  the  fifth  and  sixth  of  Will.  4,  the  same  were  applicable  as  aforesaid; 
and  that  they  the  said  petitioners  and  the  said  other  persons  might  be 
at  liberty  and  might  be  authorized  to  administer  and  apply  the  same, 
and  the  rents,  interests,  dividends,  and  annual  profits  thereof,  upon  ami 
for  such  uses,  trusts  and  purposes,  in  like  manner  as  the  same  had  been 
theretofore  applied;  or,  in  case  it  should  appear  to  the  court  that  such 
is  not  the  true  construction  of  the  said  act,  then  that  they  the  said 
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petitioners  and  such  other  persons  as  aforesaid  might  be  appointed 
trustees  for  the  aforesaid  purposes,  or  otherwise  that  it  might  be  re- 
ferred to  the  Master  of  the  vacation  to  appoint  proper  persons  to  be 
such  trustees,  with  liberty  for  them  the  said  petitioners  and  the  said 
other  persons  to  propose  themselves  as  such  trustees,  and  that  in  the 
meantime  the  said  petitioners  and  the  said  other  persons  might  be  at 
liberty  to  act  in  the  administration  of  the  said  estates  and  funds,  rents 
and  income  thereof,  and  that  all  proper  directions  might  be  given  for 
effectuating  the  aforesaid  purposes,  and  for  duly  administering  the  said 
estates  and  premises,  and  that  the  costs  of  and  incident  to  the  said  ap- 
plication might  be  paid  out  of  the  said  trust  estates ;  or  that  his  Lordship 
would  make  such  further  or  other  order  as  to  his  Lordship  should  seem 
meet. 

On  the  19th  of  August,  1836,  the  respondents  presented  their  petition 
to  the  Lord  Chancellor,  which  was  entitled,  *'In  Chancery,  and  in  the 
Matter  of  the  Charities  in  the  Borough  and  City  of  Norwich,  called  re- 
spectively the  Great  Hospital,  Doughty's  Hospital,  the  Boys'  Hospital, 
the  Girls'  Hospital,  the  Barnham  Broom  Estate,  Luke  Fisher's  Charity, 
Elizabeth  Pendleton's  Charity,  the  Reverend  Edward  Warne's  Charity, 
Alderman  Bickerdike's  Charity,  Justice  Mann's  Charity,  Sir  Peter  Sea- 
man's Charity,  Thomas  Vere's  Charity,  Alderman  Augustine  Briggs' 
Charity,  Alderman  Robert  Craske's  Charity,  the  Preachers'  Money, 
the  Smithfield  Money,  Sir  Thomas  White's  Money,  the  Reverend  John 
Vaughan's  Money,  Alderman  John  Mann's  Money,  William  Doughty's 
Money,  Joseph  Loveland's  Money,  Roger  Crowe's  Money,  Alderman 
Thomas  Pettus'  Money,  Thomas  Doughty's  Money,  Alderman  Augustus 
Scottow's  Money,  Nathaniel  Cox's  Money,  Mrs.  Anne  Craske's  Money, 
and  Alderman  Edward  Nutting's  Money :  and  in  the  matter  of  an  act 
of  parliament  made  and  passed  in  the  fifth  and  sixth  years  of  his  late 
majesty.  King  George  the  Third,  entitled,  *  An  Act  to  provide  a  sum- 
mary remedy  in  cases  of  abuses  of  trusts  created  for  charitable  pur- 
jwses:'  and  in  the  matter  of  an  act  of  parliament  made  and  passed  in 
the  fifth  and  sixth  years  of  the  reign  of  his  present  Majesty,  King 
William  the  Fourth,  entitled,  'An  act  to  provide  for  the  regulation  of 
municipal  corporations  in  England  and^  Wales:'  and,  after  stating  as 
therein  was  stated,  the  said  petition  prayed  that  it  might  be  referred  to 
one  of  the  Masters  of  the  said  Court  to  approve  of  some  proper  persons 
to  be  appointed  trustees  of  the  said  charities;  or  that  his  Lordship 
would  make  such  other  order  for  the  administration  of  such  trust  estates 
as  to  his  Lordship  might  seem  just  and  fit." 

Affidavits  were  filed  in  support  of  the  said  petitions  of  the  appellants 
and  respondents,  and  the  two  petitions  came  on  to  be  heard  together 
before  the  Lord  Chancellor,  who  was  pleased  to  order  that  it  should  b? 
referred  to  the  Master  of  the  Court  in  attendance  during  the  vacation 
to  appoint  proper  persons  to  be  trustees  of  and  for  the  charity  estates 
and  property  then  hite  vested  in  or  under  the  administration  of  the  cor 
poration  of  Norwich,  or  any  of  the  members  thereof  in  that  character 
which  were  affected  by  the  seventy-first  section  of  the  said  act  of  par- 
liament of  the  fifth  and  sixth  Will.  4 ;  and  that  all  deeds,  books,  pa- 
pers, and  writings  in  the  custody  or  power  of  the  parties,  relating  to 
the  said  charity  estates  and  property,  should  be  produced  before  the 
said  Master  upon  oath  as  he  should  direct,  and  that  he  was  to  be  at 
liberty  to  state  any  special  circumstances  as  he  should  think  fit ;  and  his 
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lordship  reserved  the  consideration  of  all  further  directions,  and  of  the 
costs  of  the  said  applications,  and  any  of  the* parties  were  to  be  at 
liberty  to  apply  to  the  Court  as  there  should  be  occasion. 

On  the  14th  of  February,  1837,  the  appellants  presented  their  pre- 
sent petition  of  appeal  to  the  House  of  Lords. 

On  the  22d  of  March,  1837,  the  respondents  presented  their  petition 
to  the  House  of  Lords,  submitting  that  the  said  order  of  the  Lord  Chan- 
cellor was  jSnal  and  conclusive,  and  that  no  appeal  lay  therefrom,  and 
praying'that  the  said  petition  of  appeal  might  be  dismissed*  with  costs, 
or  that  the  benefit  of  the  objection  to  the  said  appeal  might  be  reserved 
to  the  respondents  to  the  hearing  of  the  present  appeal. 

The  case  was  argued  by  Bruce  and  J<icob  on  the  part  of  the  appel- 
lants, and  by  the  Attorney  General  and  Peniberton  on  the  part  of  the 
respondents. 

For  the  appellants  it  was  contended  that  the  Chancellor's  order  was 
erroneous,  and  ought  to  be  reversed, 

First — Because  the  charity  estates  and  property  which,  at  the  time 
of  the  passing  of  the  said  act  of  parliament  of  the  fifth  and  sixth  years 
of  the  reign  of  his  present  majesty,  were  vested  in  or  under  the  admi- 
nistration of  the  corporation  of  Norwich,  or  any  of  the  members  there- 
of in  that  character,  and  which  were  affected  by  the  seventy-first  section 
of  such  act,  by  force  and  virtue  of  the  same  act  continued  after  the  first 
day  of  August,  one  thousand  eight  hundred  and  thirty-six,  vested  in 
and  under  the  administration  of  the  persons  who,  upon  and  immediately 
before  that  day,  were  the  trustees  thereof,  parliament  not  having  order< 
ed  otherwise.  In  order  to  avoid  the  inconvenience  of  the  property 
being  without  a  legal  owner  on  the  1st  of  August,  1836,  the  word  or  in 
the  seventy-first  section  must  be  intended  to  mean  or,  after  that  timey 
until  parliament  shall  otherwise  order.  Plowd.  100,  205.  1  Bl.  Com, 
91.  B.  V.  Bellamy,  1  B.  &  C.  500,  (8  E.  C.  L.  R.)  B.  v,  Everdon,  9 
East,  101,  Wright  v,  Kemp,  3  T.  R.  470,  Fairfield  v.  Morgan,  2  N.  R.  38. 

Secondly — Because  it  was  not  proved  or  alleged  that  such  persons,  or 
any  of  them,  had  failed  to  administer  the  said  estates  and  property,  or 
any  part  of  them,  according  to  the  uses  and  trusts  to  which  the  same 
were  subject,  or  had  committed  any  breach  of  trust  whatever,  or  were 
in  any  respect  unfit  to  continue  trustees  of  the  same. 

For  the  respondents  it  was  argued  that,  if  any  appeal  lay,  the  order 
ought  to  be  affirmed, 

First — Because  by  the  effect  of  the  seventy-first  section  of  the  5  &  6 
Will.  4,  on  the  1st  August,  1836,  the  estate  and  interest  of  the  old  trus- 
tees entirely  ceased  and  determined ;  there  were  therefore  no  trustees 
by  whom  the  charities  could  be  administered,  and  the  defect  could  only 
be  supplied  by  means  of  the  authority  of  the  Lord  Chancellor  under 
the  act  of  the  5  &  6  Will.  4,  or  of  the  Court  of  Chancery  or  Court  of 
Exchequer  under  the  act  of  the  52  G.  3,  c.  101. 

Secondly — If  the  authority  were  considered  to  have  been  exercised 
solely  under  the  provisions  of  the  5  &  6  Will.  4,  the  order  was  not  the 
subject  of  appeal ;  if,  on  the  other  hand,  the  authority  were  considered 
as  having  been  exercised  under  the  52  G.  3,  c.  101,  there  could  be  no 
doubt  of  the  authority  of  the  Lord  Chancellor  to  make  an  order  for  the 
appointment  of  new  trustees ;  nor  could  such  authority  be  at  all  ques- 
tionable, even  under  the  provisions  of  the  5  &  6  Will.  4. 

Qbd  House  requested  the  opinion  of  the  Judges  upon  the  questioa. 


751]  5  Bingham's  N.  C.  401 

Whether  the  administration  of  the  charity  estates  and  funds  comprised 
in  and  described  by  the  seventy-first  section  of  5  &  6  W.  4,  c.  76,  con- 
tinued after  the  Ist  of  August,  1836,  in  the-  persons  described  in  the 
said  seventy-first  section,  no  subsequent  act  having  passed  respecting 
the  same  before  the  1st  of  August,  1836,  and  no  vacancy  having  been 
occasioned  amongst  such  persons  before  that  time. 

The  Judges  having  taken  time  to  consider,  their  unanimous  opinion 
was  now  delivered  by 

TxNDAL,  C.  J. — My  Lords,  in  answer  to  the  question  proposed  by 
your  Lordships  to  her  majesty's  judges,  viz.,  whether  the  administra- 
tion of  the  charity  estates  and  funds  comprised  in  and  described  by  the 
7 Ist  section  of  6  and  6  W.  4,  c.  76,  continued  after  the  1st  August, 
1836,  in  the  persons  described  in  the  said  71st  section,  no  subsequent 
act  having  passed  respecting  the  same  before  1st  August,  1836,  and  no 
vacancy  having  been  occasioned  amongst  suoh  persons  before  that  time, 
I  have  the  honour  of  stating  our  opinion  to  be,  that  the  administration 
of  the  charity  estates  and  funds  referred  to  in  the  question  did  not  con- 
tinue after  1st  August,  1836,  in  the  persons  described  in  ^he  seventy- 
first  section  of  the  act.  It  was  admitted  by  the  counsel  for  the  appel- 
lants in  the  course  of  the  argument,  and  very  properly  admitted,  that  it 
is  impossible  to  put  any  construction  on  the  whole  of  the  clause,  without 
meeting  with  much  difficulty.  But  we  think  ourselves  bound  to  put  that 
interpretation  upon  it  which,  taking  the  whole  of  it  together,  appears  to 
do  the  least  violence  to  the  words  employed  in  it,  and  at  the  same  time 
to  give  a  consistent  meaning  to  every  part  of  the  section.  And,  keep- 
ing this  object  in  view,  we  think  the  words  in  the  seventy-first  section, 
that  the  powers  of  the  former  trustees  shall  continue  "  until  the  1st 
day  of  August,  1836,  or  until  parliament  shall  otherwise  order,  and 
shall  immediately  thereupon  utterly  cease  and  determine,"  are  to  be 
construed  as  if  the  words  had  been  until  the  Ist  August,  1836,  or  until 
parliament  shall  "in  the  meantime'*  or  "sooner"  otherwise  order;  and 
that  the  words  "  shall  immediately  thereupon  utterly  cease  and  deter- 
mine" intend  that,  if  parliament  did  not  in  the  meantime  otherwise 
order,  the  powers  should  cease  and  determine  on  the  1st  August ;  and, 
if  parliament  did  in  the  meantime  otherwise  order,  that  then  they  should 
cease  and  determine  upon  the  day  which  should  be  appointed  and  sub- 
stituted by  the  legislature  instead  of  the  1st  August.  And  we  feel  our- 
bclves  warranted  in  giving  this  construction  to  the  earlier  part  of  the 
clause,  by  the  consideratioti  that  the  last  proviso  in  the  same  clause  con- 
tains an  enactment  relating  to  the  same  subject-matter  of  legislation, 
and  which  is  free  from  all  ambiguity  whatever,  viz.,  "  Provided  also, 
that  if  parliament  shall  not  otherwise  direct  before  the  said  1st  day  of 
August,  1836,  the  Lord  Chancellor  shall  make  such  orders  as  he  shall 
see  fit  for  the  administration  of  such  estates."  And  we  cannot  under- 
stand the  legislature  to  have  had  in  its  view  an  alteration  by  parliament, 
unlimited  in  point  of  time  in  the  former  part,  but  limited  in  point  of 
time  to  the  1st  August  in  the  latter  part  of  the  same  section.  My 
Lords,  the  construction  contended  for  on  the  part  of  the  appellants  is 
further  liable  to  this  objection,  that  it  leaves  the  time  at  which  the 
powers  of  the  former  trustees  are  to  cease  and  determine  altogether  un- 
defined and  uncertain.  There  might  happen,  according  to  that  construc- 
tion, an  interval  of  time  of  unlimited  extent  before  parliament  might 
think  fit  '*  to  interfere  and  otherwise  order/'  and  in  the  meantime  it  is 
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obvious  all  would  be  involved  in  doubt  and  uncertainty.  And  %gain, 
there  is,  as  it  appears  to  us,  a  very  strong  objection  against  the  read- 
ing " and"  instead  of  "or,"  as  contended  for  on  the  part  of  the  ap- 
pellants, that  is,  against  reading  the  act  thus,  "  until  the  1st  day  of 
August,  1836,  and  until  parliament  shall  otherwise  order;"  for  this 
would  imply  that  parliament  could  have  no  power  to  make  such  an  order 
until  after  the  1st  August  had  passed ;  a  construction  not  only  inconsis- 
tent with  the  general  authority  of  parliament,  but  irreconcilable  with 
the  proviso  above  referred  to,  which  expressly  refers  to  an  alteration  to 
be  made  before  1st  August.  Upon  the  whole,  wc  think  that  the  admi- 
nistration of  the  charity  estates  and  funds  did  not  continue  in  the  per- 
sons described  in  the  seventy-first  section  after  the  1st  of  August. 

On  the  5th  August  the  petition  and  appeal  were  dismissed — the  order 
confirmed — with  costs  to  respondents  in  respect  of  the  appeal. 


IN  THE  HOUSE  OF  LORDS. 

In  the  Matter  of  the  BRAYE  Peerage  and  the  CAMOYS  Peerage.— 

p.  754. 

During  the  abeyance  of  a  barony  descendible  to  the  heirs  of  the  body,  one  of  the  co-heirs 
WHS  attainted  for  treason.  After  the  passing  of  an  act  to  restore  in  blood  the  sons  and 
daughters  of  the  party  attainted,  A.  claimed  through  the  co-heir  who  was  so  attainted, 
13.  through  another  coheir;  Held  that  it  was  competent  to  determine  the  abeyance 
in  favour  of  A.  or  in  favour  of  B. 

The  following  questions  were  proposed  to  the  Judges : — 
"  During  the  abeyance  of  a  barony  descendible  to  heirs  of  the  body, 
one  of  the  co-heirs  was  attainted  for  treason ;  an  act  of  parliament  after- 
wards passed  in  the  following  terms : 

" '  An  act  to  restore  in  blood  the  sons  and  daugnters  of  Edward 
Lewknor,  Esquire.  Anno  Prime  Elizabeth,  N°  32. 
"  *  In  most  humble  and  lamentable  wise  shewen  unto  yo'  heighness 
yo'faithfull  and  most  obedient  subiects  Edward  Lewkno',  Thomas  Lewk- 
no',  Steven  Lewkno^  and  William  Lewkno',  Jane  Lcwkno',  Maria  Lewk- 
no',  Elizabethe  Lewkno',  Anne  Lewkno',  Dorathie  Lewkno',  and  Lucrecie 
liCwkno'',  sonnes  and  daughters  to  Edwarde  Lewkno',  late  of  Kyngeston 
Eowsey  in  the  county  of  Sussex,  Esquier,  that  where  the  said  Edwarde 
Lewkno''  their  father,  in  the  time  of  yo'  Heighness  syster  the  Quene's 
Ma*"  that  deade  is,  was  attaynted  of  heighe  treason,  and  by  reason 
thereof,  yo'  said  subiects  and  every  of  them  standen  and  be  parsons  in 
their  linage  and  blood  corrupted,  whereby  they  and  every  of  them  be 
not  only  deprived  of  all  manor  degrees,  states,  names,  fames,  and  of  all 
inheritance  that  shoulde  or  might  have  come  vnto  them  or  any  of  them 
from  or  by  their  saide  father,  if  the  same  their  late  father  had  not  been 
attaynted,  but  also  of  all  and  singular  other  inheritance  that  shoulde  or 
mighte  by  possibilitie  have  come  vnto  yo'  saide  subiectes  by  any  other 
their  collaterall  auncestor  or  auncestors  of  the  parte  of  ther  saide  father, 
to  whome  they  or  any  of  them  shoulde  or  mighte  have  cOveyed  or  may 
coveye  themselves  as  nexte  cousen  and  heyer  of  blood  by  meane  degrees 
by  their  saide  father,  whereby  yo'  saide  subiectes  as  now  reste  out  of  all 
T^oTYia  and  reputation  to  their  greate  discomforte  and  daylie  Borrowes : 
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And  forasmuche  as  yo'  saide  subiectes  be  and  alwayes  have  been  to  yo' 
Heighnes  trewe  and  faithful!  subiectes,  it  may  therefore  •  please  yo' 
Heighnes  of  yo'  most  noble  and  habundance  grace,  and  for  the  trewe 
and  faithful!  service  w***"  yo'  saide  subiectes  intend  to  dve  to  yo'  Ma"*, 
and  yo'  heyres  and  successores,  during  their  lives,  that  it  may  be  at  the 
humble  sute  and  peticon  of  yo'  saide  subiectes  ordeyned,  established,  and 
enacted  by  yo'  Ileighnes,  w*  the  assent  of  the  lords  spirituall  and  tem- 
poral!, and  of  the  comens,  in  this  presente  parlyament  assembled,  and 
by  authoritie  of  the  same,  that  yo'  saide  subiectes  Edward  Lewkno',  Tho- 
mas Lewkno',  Steven  Lewkno',  William  Lewkno',  Jane  Lewkno%  Mary 
Lewkno',  Elizabethe  Lewkno',  Anne  Lewkno',  Dorathie  Lewkno',  and 
Lucrecie  Lewkno',  and  every  of  them,  and  their  heyres,  and  the  heyres 
of  every  of  them,  from  henceforth  may  and  shall  be  by  the  authoritie 
of  this  acte  restored  and  enabled  only  in  blood  and  lynage  as  heyre  and 
heyres  to  the  said  Edward  Lewkno'  their  father,  in  suche  the  same  and 
like  manner,  fourme,  degree,  and  condicon,  to  all  intents,  costruccons, 
and  purposes,  as  they  or  any  of  them,  theire  heyres  or  the  heyres  of 
any  of  them,  mighte  or  shoulde  have  been  if  the  said  Edward  Lewkno' 
their  father  had  not  been  attaynted ;  and  also  that  yo'  saide  subiectes 
Edward,  Thomas,  Steven,  Willm,  Mary,  Elizabethe,  Anne,  Dorathie,  and 
Lucrecie,  and  every  of  them,  and  their  heyres,  and  the  heyres  of  every 
of  them,  from  henceforthe  may  and  shall  be  enhabled  to  demaunde  and 
to  have,  hold,  and  enioy  all  suche  lands,  ten**,  and  hereditaments,  w*  theire 
apptenances,  which  atanye  tyme  hereafter  shall  descende,  come,  remaync, 
or  reverte  from  any  of  theire  collateral!  or  lyneall  auncestors  of  the  parte 
of  the  saide  Edward  Lewkno^  their  late  father,  other  than  suche  castells, 
manners,  lands,  ten**,  rents,  revercons,  remaynders,  servics,  possessions, 
and  other  hereditaments  t^*"*  were  of  the  saide  late  Edward  Lewkno' 
their  saide  father,  in  vse,  possession,  revercon,  or  otherwise,  the  day  of 
the  attaynder  of  the  saide  Edward  Lewkno',  or  the  day  of  the  saide 
treason  by  him  comitted,  and  other  than  such  castells,  honors,  manners, 
lands,  tefi,  and  other  hereditaments  as  yo'  Heighness  Sister  Queene 
Mary  or  yo'  Heighness  was  or  is  entitled  to  have  or  mighte  or  oughte  to 
have  by  force  of  the  said  attayndor,  or  by  reason  of  any  office  founde 
or  to  be  founde  after  the  saide  attayndor,  in  such  and  like  manner, 
fourme,  and  condicon  to  all  intents,  costruccons,  and  purposes  as  i^  the 
saide  Edward  Lewkno',  late  father  to  your  saide  subiects,  had  never  been 
attaynted,  and  as  thoughe  no  such  attayndo'  of  the  saide  Edward  Lewk- 
no' had  been  had  or  made';  and  that  yo'  saide  subiectes  Edwarde  Lewk- 
no', Thomas  Lewkno',  Steven  Lewkno",  and  Willm  Lewkno',  Jane  Lewk- 
no', Mary  Lewkno',  Elizabethe  Lewkno',  Anne  Lewkno',  Dorathie  Lewk- 
no', and  Lucrecie  Lewkno',  and  every  of  them,  and  their  heyres  and 
the  heyres  of  every  of  them,  may  hereafter  vse  and  have  any  accon  or 
sate,  and  make  his  or  their  pedegrees  and  conveyance  in  blood,  lynage, 
and  degree  as  heyres,  or  heyres  only  as  well  to  and  from  the  saide  Ed- 
warde Lewkno'  their  father  as  als  to  and  from  any  other  parson  and 
parsons,  in  like  manner,  fourme,  condicon,  and  degree,  to  all  intents, 
construccons,  and  purposes  as  if  the  said  Edward  Lewkno'  their  saide 
late  father  had  never  ben  attaynted,  and  as  if  no  such  attaynder  were 
or  had  been  hadd ;  the  corrupcon  of  blood  between  the  saide  Edwarde 
Lewkno'  and  yo'  saide  subiectes  and  their  heyres,  or  any  acte  of  par- 
liamente  or  judgment  at  the  comon  la  we  concernynge  the  attayndo'  of 
the  said  Edward  Lewkno',  or  any  other  thinge  wherebye  the  blood  of 
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the  saide  Edward  Lewkno'  is  or  shoulde  bee  corrupted,  to  the  contrary  m 
any  wise  not  w'standinge :  provided  alwayes,  and  be  it  enacted  by  th'auc- 
thorite  aforesaide,  that  this  presente  acte,  or  any  thinge  therein  con- 
teyned,  shall  not  extende  to  enhable,  restore,  or  entitle  yo'  saide  sub- 
iectes,  or  any  of  them,  or  any  of  their  heyres,  to  any  honours,  castells, 
mannors,  lordeshippes,  lands,  tents,  and  other  hereditaments  w"**  yo' 
Heigness  now  hathe  or  had,  or  is,  mighte,  or  oughte  to  be  entitled  to 
)iave  by  reason  of  any  attayndor  or  attayndors  of  the  same  Edwardo 
Lewkno',  or  otherwise,  nor  to  any  castells,  honors,  mannors,  lordeshippes, 
lands,  teiits,  rents,  revercons,  servics,  and  other  hereditaments,  late  of  the 
saide  Edwarde  Lewkno'  w'^  yo'  ma^  sister  the  late  Queue  Mary  was  en- 
titled to  haue  by  reason  or  force  of  the  saide  attaindo'  or  otherwise,  sav- 
inge  to  yo'  heighnes,  yo'  heyres  and  successores,  and  to  all  and  euery 
other  parson  and  parsons,  bodyes  politique,  corporate,  their  heyres  and 
successors,  and  to  the  heieres  and  successors  of  euery  of  them,  all  such 
estate,  possession,  righte,  title,  interest,  revercon,  remainder,  entrie, 
lease  and  leases,  clayme,  c5dicon,  tear  me  of  years,  rents,  and  all  other 
profitts  and  comodities  whatsoeuer  as  yo'  Heighness  or  any  of  them 
haue  in  or  to  any  honnors,  castells,  mannors,  lands,  teflts,  rents,  profits, 
and  hereditaments,  in  such  manner,  fourme,  and  condicon,  to  all  in- 
tents and  purposes,  as  thoughe  this  acte  had  neuer  been  had  or  made : 
provided  alwaise,  that  this  acte,  ne  any  thinge  therein  conteyned,  ex- 
tende not  ne  be  preiudiciall  to  yo'  saide  moste  humble  subiects  or  any 
of  them,  theire  heyers  or  assignes,  or  the  heyers  or  assigns  of  any  of 
them,  for  or  concerning  any  mannors,  lands,  teiits,  or  other  heredita- 
ments w'*"  yo'  saide  subiectes  or  any  of  them  haue  or  hathe  by  any  good, 
lawfvll,  and  perfect  feoffment,  gifts,  and  assurance,  or  other  conveyance 
to  them  or  any  of  them  had  or  made  by  any  of  their  lyneall  or  collate- 
ral! ancestors,  or  by  any  other  parson  or  parsons.' 

"A.  claims  through  the  co-heir  who  was  so  attainted.  B.  claims 
through  another  co-heir. 

"  First,  Is  it  competent  for  the  Crown  to  determine  the  abeyance 

in  favour  of  A.  ? 
"  Secondly,  Is  it  competent  for   the  Crown  to   determine  the 
abeyance  in  favour  of  B.  ?  " 

The  Judges  requested  time  to  consider  these  questions ;  and  now 

TiNDAL,  C.  J., — delivered  the  unanimous  opinions  of  the  Judges,  as 
follows : — 

My  Lords,  In  the  questions  proposed  by  your  Lordships'  house  to 
Iler  Majesty's  Judges,  it  is  first  supposed,  that  during  the  abeyance  of 
a  barony  descendible  to  the  heirs  of  the  body,  one  of  the  co-heirs  is  at- 
tainted for  treason,  and  after  reference  made  to  a  certain  act  of  parlia- 
ment past  in  the  first  year  of  Queen  Elizabeth,  intituled  "  An  act  to 
restore  in  blood  the  sons  and  daughters  of  Edward  Lewknor,  Esquire," 
it  'is  further  supposed,  that  A.  claims  through  the  co-heir  who  was  so 
attainted,  and  B.  through  another  co-heir ;  and  your  Lordships  then 
require  the  opinion  of  the  Judges  on  these  two  points ;  viz.  first,  is  it 
competent  for  the  Crown  to  determine  the  abeyance  in  favour  of  A.  ? 
and,  secondly,  is  it  competent  for  the  Crown  to  determine  the  abeyance 
in  favour  of  B.  ?  And  although  the  consideration  of  the  question  sul>init- 
ted  to  us  involves  some  matters  of  curious  learning',  upon  which  no 
direct  authority  is  to  be  found  in  the  books,  yet,  looking  at  the  princi- 
ple by  which  we  conceive  the  subject-matter  of  those  questions  is  to  be 
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governed,  and  reasoning  by  the  analogy  to  be  derived  from  the  decisions 
of  our  courts  of  law,  so  far  as  they  can  be  held  to  apply  to  inheritances 
of  so  peculiar  a  nature  as  those  under  consideration,  and  still  further 
bearing  in  mind  the  decisions  of  this  House  on  cases  which  have  been 
brought  before  it,  the  judges(a)  who  have  heard  the  argument  at  your 
Lordships'  bar  have  arrived  at  the  unanimous  opinion,  that  both  the 
questions  proposed  to  us  are  to  be  answered  in  the  affirmative. 

My  Lords,  the  general  rule  by  which  the  abeyance  of  a  dignity  or 
title  of  honour  is  governed  was  not  disputed  at  your  Lordships*  bar.  It 
has  been  indeed  the  established  and  undoubted  law  upon  this  subject 
from  a  very  early  period  of  our  history,  that  in  the  case  of  a  barony  de-* 
Bcendible,  either  to  the  heirs  general  or  to  the  heirs  of  the  body,  if  tho 
baron  die,  leaving  only  daughters  or  sisters  or  other  co-heirs,  the  dignity 
is  in  abeyance  so  long  as  more  than  one  of  such  co-heirs  is  in  exist- 
ence :  but  so  nevertheless  that  the  Crown,  the  sovereign  of  honour  and 
dignity,  may  at  any  time  during  such  abeyance  determine  it  by  confer- 
ring the  dignity  on  whichever  of  the  co-heirs  it  pleases :  but  if  the  Crown 
do  not  exercise  such  prerogative,  and  the  lin6s  of  all  the  co-heirs  but  one 
become  extinct,  then  the  abeyance  is  at  an  end,  and  such  only  surviving 
eo-heir  is  entitled  as  a  matter  of  right  to  the  enjoyment  of  the  dignity. 
Lord  Coke,  indeed,  in  his  First  Institute,  165  a,  seems  to  think  that 
such  has  been  the  law  from  the  time  of  the  Conquest ;  but  it  has  at  all 
events  been  acted  upon  at  the  least  as  early  as  the  reign  of  Henry  the 
Sixth,  who  in  the  case  of  the  Lord  Cromwell  dying  without  issue  male, 
and  leaving  several  daughters,  preferred  the  youngest;  and  in  more 
modern  times  this  exercise  of  the  royal  prerogative  has  been  repeatedly 
put  in  force,  as,  amongst  many  others,  in  the  case  of  the  earldom  of  Ox- 
ford in  1625,  and  in  that  of  the  barony  of  Grey  of  Ruthin.    (See  Collins'a 

'  Claims,  &c.,  pp.  175,  248.)  But  the  great  contention  at  your 
Lordships*  bar  has  turned,  not  upon  the  fact,  but  upon  the  nature  and 
qualities  of  this  abeyancy,  and  upon  the  legal  consequences  of  the 
attainder  of  one  of  the  co-heirs  pending  such  abeyance ;  it  being  con- 
tended on  the  one  part,  that  the  attainder  of  one  co-heir  operates  as  a 
forfeiture  and  extinguishment  of  the  dignity  as  to  all,  and  consequently 
as  a  restraint  of  the  exercise  of  the  royal  prerogative  in  giving  a  pre- 
ference to  any  of  the  unattainted  co-heirs ;  whereas  it  is  argued  on  the 
part  of  the  claimants,  that  it  can  have  no  effect  whatever  upon  the  unat- 
tainted line,  but  at  the  utmost  restrains  the  Crown  from  conferring  the 
dignity  on  any  descendant  in  the  attainted  line  so  long  as  the  corruption 
of  blood  by  means  of  the  attainder  continues. 

>  And  the  argument  upon  which  the  forfeiture  or  total  extinguishment 
of  the  dignity  rests  for  its  support  is  this,  that  the  abeyance  of  a  dignity 
means  no  more  than  that  the  person  who  shall  enjoy  it  is  at  the  time  in 
uncertainty  and  expectation,  not  that  the  inheritance  itself  is  in  sus- 
pense ;  but  that  such  inheritance  in  the  meantime  descends  to  and  vests 
in  all  the  co-heirs  equally,  and  that  the  dignity  being  so  vested  jointly 
and  equally  in  all  the  co-heirs,  and  being  at  the  same  time  in  its  own 
nature  indivisible  and  impartible,  the  attainder  of  one  co-heir  works  the 
forfeiture  of  his  share,  and  all  the  parts  or  shares  in  the  barony  being 
essential  to  the  constitution  of  the  dignity  of  baron,  and  one  of  them 
being  forfeited,  the  whole  becomes  necessarily  extinguished.     And  the 

(a)  Tiodnl,  C.  J. ;  Vnaghan,  J. ;  Tarke,  B. ;  Bosanquet,  J. ;  Patteson,  J. ;  Gurney, 
B. ;  Williams,  J  ;  Coleridge,  J. ;  Erskine,  J. ;  Maole,  B.  C^  r^r\n 
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authority  which  has  been  principally  relied  upon  in  support  of  these 
positions,  is  the  very  learned  speech  of  Lord  Chief  Justice  Eyre  when 
called  upon  to  deliver  the  opinions  of  the  judges  in  answer  to  the  ques- 
tion proposed  to  them  by  this  House  in  the  year  1795,  on  occasion  of  a 
claim  to  the  barony  of  Beaumont:  in  one  part  of  which  speech  that 
learned  person  had  expressed  himself,  that  "  the  title  of  the  co-heirs  of 
a  barony  is  that  of  unus  haeres  and  unum  corpus — it  is  unitas  Juris — 
iheij  mmt  take  it^  and  it  must  vest  in  them  as  the  heir  of  the  ancestors,'* 

Now,  before  entering  upon  any  discussion  of  the  points  submitted  to 
us,  it  is  to  be  observed,  that  this  dictum  of  Lord  Chief  Justice  Etrb, 
upon  which  so  great  reliance  has  been  placed,  was  not  in  any  way  neces- 
sary for  the  determination  of  the  question  put  upon  that  occasion  by 
your  Lordships'  House  to  the  judges.  The  question  submitted  to  thero 
was,  whether,  supposing  the  claimant  to  have  proved  himself  one  of  the 
co-heirs  of  the  barony  of  Beaumont,  he  was  then  entitled  of  right  to  the 
barony ;  or,  in  other  words,  whether  one  of  two  co-heirs  was  a  complete 
heir  to  the  ancestor :  a  question  which  the  judges  necessarily  answered 
in  the  negative.  But  this  answer  must  equally  have  been  given  by  them, 
whether  the  dignity  had  vested  in  the  co-heirs,  or  whether  it  had,  by 
means  of  its  being  in  abeyance,  become  vested  in  the  Crown ;  in  either 
case  the  answer  to  the  question  must  have  been,  that  the  one  co-heir  was 
not  the  complete  heir,  so  as  to  claim  the  barony  as  a  matter  of  right. 
The  observation  therefore,  to  whatever  weight  it  may  be  entitled  as  com- 
ing from  so  able  a  judge,  is  not  to  be  considered  as  bearing  the  same 
stamp  of  authority  as  the  opinion  of  the  judges  expressed  on  the  very 
point  on  which  they  were  called  to  advise. 

And  it  is  obvious  that  the  whole  strength  of  the  position  advanced  by 
the  Attorney-General  must  depend  on  these  two  data:  First,  that  when, 
a  barony  is  in  abeyance,  the  share  of  each  co-heir  in  such  barony 
descends  to  and  vests  in  such  co-heir ;  and,  secondly,  that  the  attainder 
of  any  one  co-heir  operates  as  a  forfeiture  of  the  part  so  vested  in  him; 
for  if  either  of  these  data  fail, — if,  on  the  one  hand,  such  be  the  nature 
of  the  abeyance  of  a  dignity  that  it  causes  the  dignity  to  revert  to  or 
be  in  the  Crown,  or,  in  the  language  of  the  old  books,  to  exist  in  con- 
templation of  law  only,  instead  of  vesting  in  the  co-heirs,  as  is  the  case 
with  lands  and  other  descendible  hereditaments,  it  is  manifest  there  can 
be  no  forfeiture  by  the  co-heir  of  that  which  was  not  in  him  at  the  time 
of  the  attainder;  and  again,  even  admitting  that  the  share  of  this 
impartible  dignity  did,  upon  the  abeyance  taking  place,  descend  to  and 
vest  in  the  co-heir,  still,  if  his  interest  is  not  a  right  of  such  nature  or 
description  as  can  be  the  subject  of  forfeiture, — in  either  case  the  con- 
sequence which  has  been  deduced  from  the  premises,  that  the  whole 
dignity  is  extinguished  or  gone,  becomes  altogether  untenable. 

In  order,  therefore,  to  arrive  at  a  ju^t  conclusion  on  the  questions  put 
to  us,  it  may  be  advisable  to  consider,  in  the  first  place,  the  properties 
of  the  abeyance  of  a  dignity,  and  the  legal  consequences  which  flow 
from  such  abeyance ;  and,  in  the  next  place,  how  far  any  right  or  inte- 
rest which  can  by  possibility  vest  in  the  co-heir  pending  the  abeyancy, 
is  capable  by  law  of  being  the  subject-matter  of  forfeiture. 

My  Lords,  all  the  instances  found  in  the  books,  of  the  inheritance  in 
land  or  other  tenements  being  in  abeyance,  have  this  common  property, 
that  there  is  no  person  in  existence  who  is  capable  of  taking.  Tenant 
for  term  of  another  life  dies ;  the  freehold  is  said  to  be  in  abeyance  until 
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the  occupant  enters.  Lease  for  life,  remainder  to  the  ridit  heifs  of 
J.  S. ;  the  fee-simple  is  in  abeyance  till  J,  S.  dies.  (Co.  Litt.  342  b.) 
If  the  parson  of  a  church  dies,  the  freehold  of  the  glebe  is  in  none 
during  the  time  the  parsonage  is  void,  but  in  abeyance,  viz.,  in  con- 
sideration and  in  the  understanding  of  the  law  until  another  be  made 
parson  of  the  same  church ;  and  immediately  when  another  is  made 
parson  the  freehold  in  deed  is  in  him  as  successor.  (Littleton,  s.  647.) 
And  it  is  an  admitted  consequence,  that  where  the  right  of  the  fee  sim- 
ple is  in  such  abeyance,  that  by  possibility  it  may  every  hour  come  in 
essCy  there  the  fee  simple  cannot  be  charged,  granted,  or  forfeited  until 
it  come  in  ease.  Lease  for  life,  remainder  to  the  right  heirs  of  J.  S. ; 
the  fee-simple  cannot  be  charged  till  J.  S.  be  dead  (Co.  Litt.  343) ;  or, 
as  is  stated  in  Tcrmes  de  la  Ley,  title  Abeyance^  after  one  comes  in 
existence  to  take,  it  is  no  longer  in  abeyance,  but  in  such  sort*' that 
the  right  heir  may  gr&nt^  forfeit,  or  otherwise  dispose  of  the  same." 

Further,  the  peculiar  nature  of  the  inheritance  in  a  dignity  or  title 
of  honour  has  an  important  bearing  on  the  question,  whether  it  is  capa- 
ble of  vesting  in  co-heirs.  That  lands  and  tenements  of  inheritance 
vest  in  co-heirs  is  undeniable ;  the  law  of  parcenary  is  too  well  known 
to  make  it  necessary  to  advert  to  it.  But  in  all  the  instances  in  which 
inheritances  are  stated  in  our  books  to  vest  in  co-heirs,  that  is,  in  several 
persons  making  together  one  heir,  it  would  be  found  the  hereditament  is 
always  capable  of  being  actually  enjoyed  by  the  co-heirs.  Land  itself 
may  be  either  held  and  enjoyed  by  all  the  co-heirs  jointly,  or,  after  par- 
tition made,  by  each-co-heir  in  severalty.  Where  the  tenements  are  in 
their  nature  entire  and  indivisible,  as  in  the  case  of  advowsons,  the  co- 
heirs may  enjoy  by  appointing  to  the  living  in  turn,  according  to  their 
seniority.  If  under  the  ancient  law  a  villein  had  descended  to  the  co- 
heirs, cither  the  profits  were  divided,  or  one  co-heir  had  the  services  of 
the  villein  for  one  week,  the  other  for  the  next.  In  the  case  of  com- 
mon without  number,  or  pisch'ary,  estovers,  and  the  like,  the  eldest 
co-heir  shall  take,  and  the  rest  shall  have  contribution ;  or  if  the  eldest 
cannot  make  contribution,  there  shall  be  an  allotment  made  to  the  one 
for  so  long  time,  and  afterwards  to  the  others ;  and  so  as  to  a  mill  or  a 
toll.  But  in  all  these  cases  the  subject-matter  is  capable  of  actual  per- 
nancy and  enjoyment,  and  it  is  absolutely  necessary  for  the  purpose  of 
having  such  enjoyment  that  it  should  descend  to  and  vest  in  the  co- 
heirs ;  the  inheritance  therefore  descends  upon  them,  and  they  settle 
and  arrange  the  mode  of  enjoyment  amongst  themselves.  But  far  dif- 
ferent is  the  case  of  a  dignity ;  it  is  an  inheritance  which  is  peculiarly, 
ffui  generis  ;  it  is  not  only  in  its  nature  impartible  amongst  the  co-heirs, 
but  in  its  undivided  state  utterly  incapable  of  being  enjoyed  by  one  co- 
heir. They  cannot  all  take  the  barony ;  no  one  can  take  it  by  law  in 
preference  to  another :  nor  is  there  any  mode,  by  mutual  arrangement, 
concession,  or  otherwise,  by  which  all  can  enable  any  individual  co-heir 
to  wear  the  dignity.  The  reason  therefore  fails  for  holding  that  they 
take  the  inheritance  of  the  barony,  when  they  cannot  take  it  for  any 
available  purpose.  And  this  consideration  at  the  same  time  fortifies 
and  confirms  the  doctrine  of  abeyance  as  understood  in  ancient  timer, 
which  places  the  inheritance  anywhere,  rather  than  in  the  co-heirs. 

And  this  mode  of  reasoning  agrees  with  the  law  laid  down  by  Lord 
Coke,  (First  Institute,  1H5  a,)  viz.,  *'  that  the  King,  who  is  the  Sovereign 
of  honour  and  dignity,  may,  for  the  uncertainty,  confer  the  dignity  upou 
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■\s'hicli*of  the  daup:hters  he  pleases ;"  and  again  with  that  of  Whitlocke, 
who  says,  "  the  King  may  revive  the  honour  in  the  issue  of  either,  or 
suffer  it  to  lie  in  abeyance  or  unrevived  ;"  language  which  of  itself  seema 
to  import  that  the  dignity  has  not  vested  in  any  of  the  co-heirs ;  for  he 
that  has  the  power  to  confer,  must  already  have  the  dignity  in  himself, 
before  and  at  the  time  of  his  so  conferring  it ;  whereas  if  the  dignity  was 
already  vested  in  otliers,  it  must  first  be  divested  out  of  those  co-heirs, 
before,  in  strictness  of  language,  the  Sovereign  would  be  in  a  condition 
to  confer  it.  The  writ  of  summons,  or  the  patent,  according  as  the  co- 
heir is  a  male  or  female,  must,  on  that  supposition,  have  a  double  opera- 
tion, one  of  which  is  very  foreign  to  the  nature  of  either,  namely,  that 
of  devesting  the  inheritance  in  the  dignity  out  of  the  several  co-heirs, 
except  as  to  the  one  who  is  favoured  and  preferred,  and  uniting  the 
different  shares  in  him. 

Looking  therefdre  at  the  peculiar  description  and  properties  of  a 
dignity  or  name  of  nobility,  there  appears  nothing  in  the  nature  of  the 
inheritance,  or,  in  reason,  that  should,  a  priori,  cause  it  to  descend  to 
and  vest  in  co-heirs  who  are  altogether  incapable  of  taking,  in  the  only 
way  in  which  the  subject-matter  can  be  enjoyed,  that  is,  by  wearing  the 
dignity ;  and,  on  the  contrary,  it  would  seem  much  more  suitable  to  its 
nature,  and  more  consonant  to  reason,  that  when  it  has  arrived  in  the 
stream  of  descent  at  a  point  beyond  which  it  can  no  longer  proceed  in 
its  regular  course,  when  it  is  confessedly  by  all  in  a  state  of  abeyance, 
that  It  should  revert  to,  and,  so  long  as  such  abeyance  continues,  remain 
in  the  Crown,  that  fountain  of  honour  from  which  it  originally  pro- 
ceeded. 

But  there  is  an  authority  on  this  subject  entitled  to  the  greatest  weight, 
and  proving  that  this  doctrine  does  not  rest  upon  speculation  and  argu- 
ment alone ;  I  allude  to  the  judgment  in  the  case  of  the  claims  of  the 
Lord  Willoughby  of  Eresby  and  the  Earl  of  Oxford  to  the  great  office 
of  Lord  Chamberlain,  and  the  baronies  of  Bulbeck,  Sandford,  and 
Badlcsmere.  In  that  case  the  judges  certified  to  your  Lordships*  House, 
*'  that  John,  the  fifth  Earl  of  Oxford,  dying  without  issue,  those  baronies 
descended  upon  his  sisters  and  heirs,  but  these  dignities  being  entire, 
and  not  dividable,  they  became  incapable  of  the  same,  otherwise  than 
by  gift  from  the  Crown,  and  they,  in  strictness  of  law,  reverted  unto  and 
were  in  the  disposition  of  King  Henry  the  Eighth.'*  Coll.  Claims,  175 ; 
Sir  W.  Jon.  Rep.  9G.  And  again,  in  a  further  opinion,  the  language 
employed  by  the  same  eminent  judges  is  this,  "  That  by  the  death  of 
Earl  John  in  18  Henry  the  Eighth,"  (Coll.  p.  180,)  without  issue,  leaving 
three  sisters,  those  honours  returned  to  the  Crown  in  strict  construction 
of  law  ;**  and  thereupon  this  House  agreed,  "  that  the  three  baronies  are 
in  his  Majesty's  disposition;*'  and  in  the  formal  certificate  delivered  to 
the  King  of  the  opinion  oF  this  House  they  say,  "  That  for  the  baronies 
they  are  wholly  in  your  Majesty's  hands,  to  dispose  at  your  own  plea- 
sure.'* Jour.  vol.  iii.  p.  552.  Now,  although  it  must  be  admitted  that 
tlie  generality  of  this  certificate,  which  perhaps  exceeded  in  its  applica- 
tion what  was  intended  by  the  learned  judges  themselves,  has  been  in 
bubsequent  cases  qualified  and  limited  by  restraining  the  power  of  th^ 
Crown  to  that  of  selecting  one  amongst  the  co-heirs,  and  again,  in  another 
particular,  viz.,  that  the  co-heirs  being  reduced  to  one,  such  surviving 
co-heir  has  the  right;  still  the  main  ground  of  the  decision,  viz.,  that  the 
dignity  had  reverted  to  the  Crown,  remains  altogether  unshaken;  and  the 
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inference  to  be  drawn  from  that  judgment  is,  that  where  all  have  equal 
pretence,  and  no  one  can  claim  ex  debitOy  the  dignity  is  to  be  considered 
as  in  the  Grown. 

And  as  to  the  objection  urged  by  Mr.  Attomey-Generaly  that  there 
must  of  necessity  be  an  actual  descent  and  vesting  in  the  co-heirs,  for 
on  no  other  supposition  could  the  only  surviving  co-heir  cUim  a  writ  of 
summons  as  a  matter  of  right ;  the  answer  may  well  be,  that  when  the 
number  is  reduced  to  one,  the  only  reason  and  cause  of  any  suspension 
or  abeyance  is  at  an  end,  and  that  the  reason  ceasing,  the  consequence 
also  ceases,  and  the  whole  entire  and  impartible  dignity  may  then  be 
well  supposed  to  fall  upon  the  complete  heir,  as  in  the  usual  course  of 
descent. 

Now  if  it  be  the  law,  that  the  barony  does  not  descend  to  the  co-heirs, 
and  vest  in  each  in  separate  parts  and  shares,  there  is  at  once  an  answer 
to  the  question,  whether,  whilst  the  dignity  is  in  abeyance,  the  attainder 
of  one  of  the  co-heirs  shall  operate  as  a  forfeiture  or  extinguishment  of 
such  dignity ;  for  upon  that  supposition  there  was  nothing  in  the  person 
attainted  which  could  become  the  subject  of  forfeiture ;  the  whole  had 
reverted  to  the  Crown  for  the  preservation  of  the  title  until  the  co-heirs 
were  reduced  to  one,  or  until  the  Crown  in  the  meantime  declared 
a  preference.  Privatio  prsesupponit  hohitum ;  and  on  the  supposition 
above  made,  the  party  who  was  attainted  had  nothing  in  the  dignity  to 
forfeit. 

But,  my  Lords,  conceding,  for  the  sake  of  argument,  and  for  that 
purpose  only,  that  pending  the  abeyance  the  inheritance  in  the  dignity 
had  descended  to  and  amongst  the  several  co-heirs  in  the  same  manner 
as  any  other  inheritance,  still  no  authority  has  been  cited  in  support  of 
the  position  that  the  attainder  of  one  co-heir  would  operate  as  a  forfeiture 
of  the  whole  dignity.  It  is  evident  from  the  old  authorities  that  in 
the  case  of  land  a  co-heir  attainted  of  felony  or  treason  forfeits  the 
share  descended  to  him,  and  that  share  only.  If  the  other  co-heirs  sue, 
and  there  is  a  plea  in  abatement  that  one  of  the  co-heirs  is  not  joined 
as  a  co-demandant,  those  who  are  demand8i|Js  may  reply,  ^^  that  he  need 
npt  be  joined,  for  that  he  has  committec^elony,  so  that  he  is  not  a 
parcener."  (Fleta,  cap.  48,  De  exceptione  ex  omisaiane  participU.)  If, 
therefore,  the  inheritance  had  descended,  and  had  been  considered  as 
partible,  the  attainder  of  one  co-heir  could  not  have  operated  as  a  for- 
feiture of  the  title  to  the  shares  vested  in  the  other  co-heirs.  And  if 
such  be  the  law  in  cases  of  partible  inheritances,  it  would  surely  be  a 
strange  conclusion,  that  because,  from  the  peculiar  nature  of  a  dignity, 
it  is  impartible,  therefore  the  whole  should  be  forfeited  by  the  attainder 
of  one.  Forfeiture  is  always  odious  in  the  eye  of  the  law ;  and  the 
inference,  at  once  more  just,  and  more  consistent  with  the  genius  of  our 
law,  would  be,  that  where  the  inheritance  is  impartible,  on  that  very 
account  there  should  be  no  forfeiture  at  all,  inasmuch  as  the  opposite 
determination  would  confound  in  one  common  punishment  the  innocent 
with  the  guilty. 

And,  my  Lords,  it  should  be  further  considered,  whether  the  interest 
which  devolves  upon  each  co-heir  pending  the  abeyancy,  supposing  the 
dignity  not  to  revert  to  the  Crown,  is  of  such  a  nature  and  description 
as  to  be  the  subject  of  forfeiture,  either  by  common  law  or  statute. 
That  all  dignities  or  titles  of  honour,  whatever  be  the  estate  in  them, 
are  forfeited  and  lost  by  the  attainder  of  the  possessor  for  high  treason, 
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is  undoubted  law.  "  Is  it  not" — as  hns  been  justly  asked  by  Mr.  Cliarles 
Yorke  in  his  Considerations  on  the  Law  of  Forfeiture,  (p.  30,) — "  both 
natural  and  politic,  that  a  distinction  bestowed  only  for  the  praise  of 
them  who  do  well,  should  be  forfeitable  on  the  commission  of  crimes, 
for  a  terror  to  evildoers  V  But  neither  by  common  law  or  statute  did 
the  law  of  forfeiture  comprehend  within  its  limit  any  such  right  as  that 
which  is  supposed  to  exist  i^  the  attainted  co-heir,  or  any  right  bearing 
any  analogy  to  it.  At  common  law  the  only  real  estate  which  was  for- 
feited by  attainder  for  treason,  were  all  the  lands  of  inheritance  whereof 
the'  offender  was  seised  in  his  own  right,  and  all  rights  of  entry  to  land.4 . 
in  the  hands  of  a  wrongdoer ;  and  under  the  statutes  26th  Ilenry  the 
Eighth,  cap.  13,  and  33d  Henry  the  Eighth,  cap.  20,  such  forfeiture  was 
made  to  extend  to  estates  tail  vested  in  possession;  but  it  has  always 
been  held,  that  neither  by  common  law  or  statute  was  a  mere  rig  fit  of 
action  to  lands  in  the  hands  of  a  stranger,  as  for  instance  in  the  hands 
of  a  discontinuee,  or  of  the  heir  of  the  disseisor,  forfeitable  by  att  under 
for  treason.  (Co.  Litt.  3:t8,  Com.  Dig.  Forfeiture,  B.  1,  3  Rep.  2  b.) 
But  how  far  does  the  interest  which  is  in  the  attainted  co-heir  at  the 
time  of  the  attainder  fall  short  of  a  right  of  action  ?  It  is  a  oart  or 
portion  only  of  the  title  of  co-heir  to  the  dignity,  giving  the  pv-ssessor 
of  it  at  the  utmost  a  just  prccarium,  a  mere  power  of  asking  l-'om  the 
grace  and  favour  of  the  Sovereign  that  the  abeyant  dignity  may  be  con- 
ferred upon  him,  with  the  distant  chance  that  in  case  all  the  otiter  lines 
should  fail,  the  attainted  co-heir  may,  in  case  the  corruption  >(  blood 
be  removed,  wear  the  dignity  himself. 

Other  considerations,  of  a  nature  perfectly  distinct,  range  th-^mselves 
on  the  same  side  of  the  question,  and  strengthen  the  inference  that  no 
forfeiture  of  the  dignity  can,  under  the  circumstances  assumed,  ti-ke  place. 
To  hold  that  the  dignity  is  extinguished  or  forfeited,  whilst  u  remains 
with  the  Crown  by  an  exercise  of  its  prerogative  to  revive  it,  add  confer 
that  dignity  on  one  of  the  innocent  co-heirs,  what  is  it  in  eff»  ct,  but  to 
abridge  and  limit  such  prerogative  of  the  Crown,  and  to  opei'atc  more 
as  a  penalty  upon  the  innocpnt  co-heirs  than  on  the  guilty  offender  ? 
And  I  must  confess  I  feel  strongly  the  weight  of  the  observe vion  which 
has  been  made  at  your  Lordshipa*  bar,  that  if  the  attainder  of  one  of  the 
co-heirs  of  a  barony  whiht  it  is  in  abeyance  causes  the  extinguishment 
or  forfeiture  of  the  abeyant  harmony,  it  must  be  matter  of  very  cohsiderablc 
doubt  whqther  such  an  attainder,  after  the  abeyance  has  been  deter- 
mined, and  the  barony  revived  by  the  Crown,  must  not  be  attended  with 
a  similar  consequence ;  for  it  is  one  and  the  same  dignity  whether  it  is 
in  abeyance  or  in  possession ;  and,  upon  all  just  principles  of  reasoning, 
the  continued  existence  of  such  dignity  must  be  held  to  depend  equally, 
in  both  cases,  upon  the  same  title,  and  the  same  connexion  with  the 
deceased  ancestor. 

But  I  forbear  to  pursue  the  consideration  of  these  additional  argu- 
ments, because,  as  it  appears  to  me,  the  very  principle  now  under  dis- 
cussion, viz.,  that  the  attainder  of  one  of  the  co-heirs  shall  not  operate 
as  a  bar  to  one  claiming  through  another  of  the  co-heirs  to  the  dignity, 
has  been  virtually  adopted  and  acted  upon  by  your  Lordships'  House  in 
several  cases.  I  refer  to  the  case  of  the  Powys  barony,  where  John 
Gray,  the  descendant  of  one  of  the  co-heirs  of  Edward  Charleton,  Lord 
Powys,  was  summoned  to  parliament  in  the  22d  Edward  the  Fourth, 
after  the  attainder,  and  before  the  restoration  in  blood,  of  John  Lord 
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Tiptoft,  the  other  co-heir,  cDJoying  upon  that  writ  of  siimmons  the  seat 
and  precedence  of  his  ancestor. 

I  refer  again  to  that  of  the  barony  of  Beaumont,  in  the  first  petition 
of  the  claimant  to  which  barony,  he  made  title  as  sole  heir  upon  the 
ground  that  the  attainder  of  the  other  co-heir  had  extinguished  that 
line ;  and  which  petition  gave  occasion  to  the  learned  discussion  of  Lord 
Chief  Justice  Eyre,  before  referred  to.    Upon  the  occasion  of  his  second 

S^tition,  he  stated  his  title  as  one  of  the  co-heirs  of  Henry  the  First 
aron  Beaumont,  by  his  descent  through  Joan  Lady  Stapleton,  Sir 
Henry  Norreys,  the  son  of  Frideswide,  the  other  co-heir  of  the  barony, 
having  been  attainted  and  executed  in  the  28th  year  of  Henry  the 
Eighth.  Upon  this  second  petition  the  report  of  the  very  learned  At-. 
torney-General  of  the  day.  Sir  John  Scott,  raises  no  difficulty  as  to  the 
extinguishment  or  forfeiture  of  the  barony,  but  simply  states  it  to  be  in 
abeyance :  and  the  committee  of  this  House,  after  argument  before  Lord 
Loughborough,  the  then  Lord  Chancellor,  came  to  the  resolution,  which 
was  afterwards  reported  to  the  House,  "  That  it  appears  to  this  committee 
that  the  said  barony  remains  in  abeyance  between  the  co-heirs  of  the 
said  William  descended  from  his  sister  Joan ;"  which  resolution  was 
received  and  adopted  by  this  House.     . 

My  Lords,  such  being  the  grounds  upon  which  the  rights  of  the  co- 
heir in  the  unattainted  line  depend,  it  remains  only  to  make  an  observa- 
tion upon  the  legal  operation  and  effect  of  the  act  1  Eliz.  No.  22,  to 
which  your  Lordships*  question  makes  reference,  with  regard  to  the  rights 
that  may  be  claimed  by  the  co-heir  in  the  attainted  line. 

And,  my  Lords,  it  appears  by  this  statute  that  nothing  that  had  been 
lost  by  the  attainder  has  been  restored  to  the  descendants  of  the  attainted 
person,  but  that  the  corruption  of  blood  is  so  completely  removed  thereby, 
that  the  heir  may  claim  through  his  attainted  ancestor  as  if  no  attainder 
had  taken  place.  That  the  previous  attainder  of  the  co-heir  aff^ected  no 
forfeiture  of  the  abeyant  barony  has  been  already  so  fully  discussed  as 
to  make  it  unnecessary  to  state  more,  than  that  the  descendant  of  such 
attainted  co-heir  may  claim  the  right  of  petitioning  Her  Majesty  that 
she  would  terminate  the  abeyance  of  the  barony  by  giving  the  preference 
to  the  line  of  such  petitioner,  in  the  same  manner  as  if  his  ancestor  had 
never  been  attainted. 

Upon  the  whole,  although  I  should  not  be  justified  in  making  my 
learned  brethren  responsible  for  the  precise  grounds  upon  which  I  have 
endeavoured  to  support  their  opinion  and  my  own,  yet  I  have  their  full 
authority  to  declare  our  unanimous  answer  to  the  questions  proposed  to 
us,  as  follows : — 

1st.  That  it  is  competent  to  the  Crown  to  determine  the  abeyance 

in  favour  of  A. 
2d.  That  it  is  competent  to  the  Crown  to  determine  the  abeyance 
in  favour  of  B. 


The  case  was  argued  by  the  Attomey-General  on  the  palt  of  the 
Crown  ;  and  by  the  Solicitor- General,  Sir  W.  W.  Follett,  Sir  jET.  NicolaSy 
and  Tennant^  on  the  part  of  several  claimants  of  the  dignity. 

END  OF  TRINITY  VACATION. 
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THE   PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABEYANCE. 
Set  Attaihdib. 

ACCOUNT. 
A  plea  ot  plenk  eomputavU  in  an  action  of  ne- 
count  against  a  tenant  in  common  and  bailiff, 
is  not  satisfied  by  defendant's  showing  that 
be  rendered  an  account  of  the  produce  of  the 
tales  of  goods  belonging  to  himself  and  plain- 
tiff, together  with  an  account  of  the  charges 
attending  the  sales :  be  ought  also  to  render 
an  account  of  the  loss,  if  anj,  accruing  from 
the  sales;  or  an  account  which  shows  an 
agreed  balance  between  plaintiff  and  defend- 
ant.    Burter  and  Another  y.  Hozier,         288 

ACTIO  NON. 
See  Pliadino,  5. 

ACTION  ON  THE  CASE. 
<S«e  CoMDiTioic.  DfiCBiT.  EriD£NCi,8.   Plbad- 

I5G,  II. 

1.  Defendant,  telling  a  bail  that  his  principal 
was  likely  to  abscond,  procured  from  him 
directions  to  take  his  affidavit  of  justification 
off  the  file.  The  directions  having  been 
given  too  late,  defendant  obtained,  by  means 
of  tbera,  an  order  of  a  judge  for  the  render 
of  the  principal :  Held,  that  an  action  did  not 
lie  against  him  for  this  proceeding,  at  the 
suit  of  the  principal,  withmit  alleging  and 
pr  >ving  express  malice.     Potter  v.  Wcatuiiy 

715 

2.  A  declaration  in  case  stated  that  plaintiff,  an 
infant,  hod  employed  defendant,  a  surgeon, 
to  cnre  her,  and  then  claimed  damages  for  a 
misfeasance :  Plea,  that  plaintiff  did  uut  em- 
ploy defendant:  Held,  that  it  was  immaterial 
Ay  whom  defendant  was  employed  ;  or  that, 
if  material,  plaintiff's  submitting  to  defend- 
ant's treatment  was  sufficient  proof  of  the 
aliegntion  of  employment  by  her.  Gludwell 
v.  Steggall,  733 

ADMISSION. 
See  EttdbrcIi  3. 

VOL.  XXXV.— 26 


ADVOWSON. 

Where  a  Protestant  and  a  Catholic  are  co- 
patrons  of  an  advowson,  the  right  of  pre- 
sentation is  in  the  Protestant  alone.  Edward* 
y.  The  Biehop  of  Exeter  and  Edward  Jamet 
Todd,  Clerk,  652 

AFFIDAVIT. 
See  Practice,  1, 19. 

AGREEMENT. 
See  Etidbncb,  6.    Stamp. 

AMBIGUITAS  PATENS. 
See  Evidbhce,  4. 

AMENDMENT. 
See  Costs,  1,  6,  12.    Fiitb.    Liquidated  Da- 


ARBITRATION. 

1.  To  an  action  brought  June  27th,  defendant 
pleaded,  by  way  of  set-off,  a  claim  ogninst 
plaintiff,  which  was  not  payable  till  August 
lift,  though  the  consideration  had  been  re- 
ceived by  plaintiff  before  her  action  was  pom- 
menced.  Under  a  judge's  order  of  July  27tb, 
"by  consent  of  both  sides,  all  matters  in 
difference  between  the  parties,  including  the 
claim  of  defendant  in  her  set-off  in  the  smid 
action,"  were  referred  to  arbitration :  Held, 
that  the  claim  made  in  the  set-uff  was  pro- 
perly entertained  by  the  arbitrator  as  n 
matter  in  difference,  though  not  payable  till 
after  the  date  of  the  action  and  the  judge's 
order.     Petch  v.  Fountain^  442 

2.  Two  arbitrators  were  to  make  an  award  by 
the  20th  of  August,  or  such  other  day  as  they 
should  appoint ;  in  «caso  they  disagreed,  an 
nmpire  was  to  decide  by  the  20th  of  S^eptem- 
ber,  or  such  other  day  as  he  should  appoint : 
The  arbitrators  enlarged  their  time  to  the  Ut 
of  November;  and,  in  October,  gave  the  um- 
pire notice  of  their  being  unable  to  agree :  In 
September  the  umpire  enlarged  his  time  till 

413 
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December,  in  which  month  he  made  hie 
award:  Held,  that  he  had  jurisdicUon  in 
September  so  to  enlarge  the  time,  /n  re 
Dodintjton  and  Builward,  591 

8.  The  court  or  a  judge  baye  a  concurrent 
'  jurisdiction    to    swear  witnesses    examined 
before    an    arbitrator,  notwithstanding  the 
statute  3  &  4  W.  4,  0.  42,  s.  41.    Jame$  y. 
Atttooodf  628 

4.  An  arbitrator,  with  a  yiew  of  enabling  one 
of  the  parties  litigant  to  make  an  application 
to  this  court,  after  the  publication  of  his 
award,  stated  matters  which  showed  he  had 
put  a  mistaken  construction  on  the  rule  of 
reference,  and  bad  misdecided  accordingly : 
the  court  received  affidavits  of  these  facts, 
and  sot  aside  the  award,  notwithstanding  on 
the  face  of  it  there  was  no  objection.  Jonet 
V.   Corrjf  and  other;  Executor§  of  Wilkins^ 

187 
ARREST. 
See  ExBCCTTiON.    Practice,  1,  17. 

ASSIGNMENT. 
See  Bankrupt,  2.    Compition.    Etidekce,  5. 

ATTAINDER. 

During  the  abeyance  of  a  barony  descendible 
to  the  heirs  of  the  body,  one  of  the  co-heirs 
was  attainted  for  treason.  After  the  passing 
of  an  act  to  restore  in  blood  the  sons  and 
daughters  of  the  party  attainted,  A.  claimed 
through  the  co-heir  who  was  so  attainted,  B. 
through  another  co-heir;  held,  thnt  it  wns 
competent  to  the  Crown  to  determine  the 
abeyance  in  favour  of  A.  or  in  favour  of  B. 
In  the  matter  of  the  Braye  Peerage  and  the 
Camotfe  Peerage,  754 

ATTORNEY. 
See  Rboclj:  Gemeralbb,  160.    GuARANrr,  3. 

1.  The  examiners  of  articled  clerks  ought  not 
to  refuse  to  examine  a  clerk,  on  the  ground 
that  there  is  doubt  as  to  the  validity  of  hie> 
service  under  his  articles.  The  Ejcaminrre* 
Case,  70 

2.  An  attorney  readmitted  in  the  Court  of 
Queen's  Bench,  is  by  such  readmission  en- 
titled under  1  A  2  Vict  o.  45,  to  practise  in 
the  other  courts.     Ex  parte  Thomp^ony     380 

8.  An  attorney  having  been  admitted  in  the 
Court  of  Common  Pleas  in  January,  1826, 
without  fraud, — upon  an  affidavit  thnt  ho  was 
then  an  attorney  of  the  Court  of  King's 
Bench,  and  upon  producing  his  admiecion  in 
thnt  court,  in  1810,  and  reading  his  affidavit 
thnt  he  had  paid  the  duty  on  the  articles,  and 
that  he  had  been  admitted  an  attorney  of  the 
Court  of  King's  Bench, — the  Court  of  Coio- 
mun  Pleas  refused  in  1839  to  strike  him  off 
the  roll,  on  the  ground  that  he  had  ceased  to 
practise  in  1820,  had  been  readmitted  in  the 
Cimrt  of  King's  Bench  in  1823,  but  had  not 
tfiken  out  his  certificate  after  such  readmis- 
sion till  January,  1836.    Paget  v.  Chamhert^ 

630 
AWARD. 
Set  Arbitratiok,  1,  2,  4.    Costs,  7. 

BAIL. 
*  See  Practice,  1,  4,  5. 


BANKRUPT. 

See  Evidence,  7.    Set-off. 

1.  A  bankrupt  having,  within  two  months  before 
the/a(,  deposited  chattel*  by  way  of  pledge, 
in  consideration  of  an  advance  of  money, 
Held,  that  the  transaction,  though  bond  Jide, 
and  without  notice  of  an  act  of  bankruptcy, 
was  not  protected  by  sect  82  of  6  G.  4,  c. 
16;  but  that  his  assignees  might  recover  the 
value  in  trover,  Wright  and  othert,  Attigwrt 
of  Rou,  a  Bankrupt,  v.  Feamley,  89 

2.  The  retiring  pension  of  a  military  officer  uf 
the  East  India  Company  does  not,  upon  his 
bankruptcy,  pass  to  his  assignees.  Gihton 
and  othere,  Ateigneee  of  J,  Mnllandaine^  a 
Bankruptf  v.  The  E<i$t  India  Company,     262 

3.  1.  In  an  action  by  plaintiffs  as  assignees  of 
0.,  a  bankrupt,  against  defendant,  for  non- 
performance of  a  contract  the  issue  raised 
was,  whether  0.  end  plaintiffs,  as  his  assignees, 
had  been  always  ready  and  willing  to  per« 
form  it :  Held,  that  the  bankruptcy  and  insoU 
vency  of  0.,  and  the  insufficiency  of  his 
assets,  were  circumstances  from  which  the 
jufy  might  properly  infer  that  he  and  his 
aiisignees  had  not  been  ready  and  willing. 

2.  The  contract  was  to  be  performed  on 
the  1st  of  July,  1835;  and  another  i^sue  was, 
whether  plaintiffs  had  abandoned  it:  Held, 
thnt  they  were  bound  to  make  their  elec- 
tion within  a  reasonable  time,  and  that,  as 
they  had  taken  no  decisive  step  till  January, 
1838,  the  jury  might  properly  infer  they  had 
abandoned  the  contract.  Lawrence  and  An- 
other, Ataujneee  of  W,  Okiil,  a  Bankrupt^  v. 
Kuoiclee,  399 

BILL  OF  EXCHANGE. 
See  Evidence,  4.    Pleadino,  6,  0. 

BUYER  AND  SELLER. 
See  Contract. 

CHARITIES. 
See  Statute,  Construction  of,  5. 

CHARTER-PARTY,  CONSTRUCTION  OP. 

Under  a  charter-party  to  load  coals  and  iron  at 
Cardiff,  and  proceed  with  them  to  Alexandria, 
the  running  days  to  commence  on  the  16th 
of  December,  1834,  plaintiff  having,  with 
defendant's  consent,  laden  the  conls  at  Pem- 
broke in  ten  days  ensuing  the  16th  of  Decem- 
ber, and  not  having  sailed  for  Cardiff  till  the 
27th,  Hold,  that  tho  running  days  were  »ti!l 
to  bo  reckoned  from  the  I6tb  of  Decembt^r, 
and  that  proof  of  defendant's  consent  ^aii5fio<l 
an  allegation  in  the  declaration  that  the  coals 
had  been  laden  at  Pembroke  at  bis  reque:>t. 
Jackeou  and  Another  y,  Oaliowag,  71 

COGNOVIT. 
See  Practice,  16. 

CONDITION. 
See  Guaranty,  4. 
1.  A  license  to  search  for  and  raise  metals,  and 
also  Co  carry  them  away  and  convert  tbrm  to 
the  licensee's  own  use,  passes  an   interest 
which  is  capable  of  being  assigned. 
2.  A  license  to  mine  was  grantedi  with  * 
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proTiso  tbnfc  if  the  gnnite,  after  notice  to 
work  according  to  bis  covenant,  failed  to 
keep  six  minors  at  work,  and  the  grantor 
fixed  notice  on  the  premises  that  he  intended 
to  aToid  the  license,  it  should  be  lawful  for 
the  grantor  to  re-enter  within  a  month  after 
fixing  the  notice,  and  then  the  license  should 
be  void.  Held,  that  notice  to  the  grantee 
that  unlet*  he  kept' six  miners  at  wurk,  the 
grnntor  would  re-enter  at  the  expiration  of  a 
month,  did  not  aroid  the  license  or  render 
tbe  grantor's  re-entry  lawful. 

3.  Held,  also,  that  fur  such  re-entry  and 
extrusion  the  grantee  might  sue  in  ca^e. 
HuMkeU  y.  Hill  aud  Toxer,  6U4 


CONDITION  PRECEDENT. 
<See  IxPANcr,  2. 

CONTINGENT  REMAINDER. 
Se0  Rbcotert,  2. 

CONTRACT. 

1  A  buyer  of  goods  requested  D.,  the  agent  of 
the  seller,  to  write  a  note  of  the  contract  in 
the  buyer^s  book:  D.  did  so,  and  signed  the 
note  with  his  own  name :  Held,  that  such 
note  was  not  a  snfiicicnt  note,  under  tbe 
vtAtnte  of  frauds,  to  bind  the  buyer.  Graham 
and  other*  ▼.  Museon,  603 

2.  It  was  held  a  good  plea  in  covenant  for  rent, 
that  the  lease  was  entered  into  by  plaintiflf 
and  defendant,  and  that  the  premises  w«re 
\H  to  defendant  for  the  express  purpose  of 
being  ufied  by  defendant  in  drawing  oil  of 
tar  and  boiling  contrary  to  the  provisions  of 
the  building  act  The  0<u  Liyht  and  G»ke 
Company  y.  J*ttrii«r,  666 

COPYHOLD. 
See  Feme  Cotbrt,  1. 

COSTS. 

See  Pbacticb,  11.     Statute,   Construction 
OF,  3,  4. 

1.  PlsintifT  having,  after  plea,  obtained  leave 
to  amend  his  declaration  on  payment  of  costs, 
by  increasing  the  amount  of  damages,  and 
defendant  having,  after  the  amendment,  paid 
money  into  court,  by  which  one  of  his  pleas 
became  unavailable.  Hold,  that  he  was  not 
entitled  to  the  costs  of  such  plea.  Gotdd  v. 
Olirtr,  115 

2.  PlnintifT  arrested  defendant  for  347/.,  alleged 
to  he  due  chiefly  for  architect's  commission 
on  the  expenseof  a  building  which  plaintiff's 
surveyor  estimated  at  5000/.  Defendant's 
surveyors  estimated  the  expense  at  sums  not 
exceeding  3100/.  But  defendant,  who  had 
th(>  means  of  knowin<r.  nut  having  disclosed 
what  the  actual  expense  wns,  the  court  re- 
fused him  costs  under  43  G.  3.  Day  v.  Clark, 

117 
2.  1.  In  trover  by  the  assignee  of  a  bankrupt, 
defendant  having  succeeded  on  nn  issue  that 
pluintiff  was  not  pusscfscd  of  the  guuds  as 
of  his  property  as  assignee,  and  it  appearing 
that  plaintiff,  as  ossignce  under  a  second 
commission,  had  allowed  the  bankrupt  to 
have  the  goods  in  his  order  and  di«iposition. 
Held,  that  defendant  was  entitled  to  the 


costs  of  evidence  adduced  to  support  a  third 
commission,  but  not  to  the  expense  of  prov- 
ing  that  the  bankrupt's  estate  had  produced 
15«.  in  the  pound  under  the  second,  upon 
which  point  an  issue  had  been  raised. 

2.  The  cause  having  been  conducted  by  an 
attorney  who  was  member  of  a  firm,  the 
court  allowed  the  costs  of  another  member 
of  the  same  firm  who  had  been  culled  as  a 
witness.  Butletf  Auiynee  of  liuketcell,  a 
liankruptf  v.  UobeoUf  123 

4.  An  attachment  for  non-performunce  of  an 
award  was  ordered  to  remain  suspended  to 
await  the  result  of  an  inquiry ;  but  it  was  to 
be  disch.irged  upon  payment  of  ihe  costs  of 
the  attachment,  if  defendant  performed  cer- 
tain conditions  within  a  certain  time:  De- 
fendant having  failed  to  perform  the  condi- 
tion within  the  time,  the  attachment  issued, 
and  defendant  then  complied :  Held,  that 
tbe  costs  of  the  inquiry  were  to  be  considered 
as  part  of  the  costs  of  the  attaohmcnt  Tyler 
V.  Campbell,  192 

5.  A.«suming  that  a  judge  has  authority  to  re- 
voke a  certificate  granted  to  deprive  a  plain- 
tiff of  his  costs,  at  all  events  it  is  too  late  to 
revoke  it  fourteen   months  after  the  trial. 

Whalley  v.   H'i7/iai»»oii,  200 

6.  In  an  action  for  1000/.  on  an  I.  0.  U.  the 
master  having  refused,  on  taxation  of  costs 
for  defendant,  to  allow  two  brief^,  or  the  ex- 
pense of  the  attendance  at  the  trial  in  Lon- 
don of  the  attorney  who  had  conducted  the 
cause  in  the  country,  on  the  ground  that 
defendant  had  called  no  witnesi-es,  the  court 
directed  a  review  of  the  taxation,  on  an 
affidavit  showing  that  the  circumstances  of 
the  case  justified  the  employm4>nt  of  two 
counsel,  and  the  attendance  of  tbe  atturney 
from  the  country.     Maditon  v.  Bacon,      246 

7.  Plaintiff  declared  in  a  special  count  for  the 
breach  of  a  contract  to  accept  timber,  and  in 
a  general  count  for  goods  sold  and  delivered: 
an  arbitrator,  to  whom  the  cause  was  referred, 
found  that  defendant  was  liable  to  pay,  and 
ordered  him  to  pay  to  plaintiff,  76/. ;  he  also 
found  that  certain  of  the  timbers  shipped  by 
plaintiff  were  the  property  of  plaintiff,  and  at 
his  disposal.  Tbe  master  having  taxed  the 
costs  on  all  tbe  issues  in  favour  of  plaintiff, 
the  court  refused  to  order  a  review  of  tho 
taxation.     Jieitnie  v.  3filU,  249 

8.  The  sheriff  having  paid  into  court  a  sum 
paid  to  him  by  defendant  on  his  arrest  on  a 
bill  of  exchange,  plaintiff  obtained  and  mndo 
absolute  a  rule  to  take  it  out  of  court,  but 
did  not  enter  an  appearance  for  defcixlunt. 
A  rule  of  defendant's  for  allowing  the  moneys 
paid  into  court  to  be  deemed  equivalent  to 
bail,  was  discharged.  In  neither  of  thu^e 
rules  was  there  any  mention  of  costs. 

A  year  afterwards  defendant  obtained  a 
rule  for  plaintiff  to  deliver  up  the  bill  of  ex- 
change on  poyment  of  costs. 

Held,  that  plaintiff  was  entitled  to  the 
costs  of  the  latter  rule,  but  not  of  the  two 
former.     Hannah  v,  Willh,  385 

9.  Trespass.  Pleas,  not  guilty  and  ton  a9itan/t 
demesne  ;  defendant  having  a  verdict  on  the 
latter  plen,  and  plaintiff  on  tho  former,  de- 
fendant is  not  entitled  to  tho  costs  of  the 
issue  on  the  former.     Mullina  v.  Scott,      423 

10.  In  an  action  of  trespass  against  magistrates 
for  turning  plaintiff  out  of  a  cottage  at  tbe 
instance  of  parish  oflScers  who  claimed  tho 
premises  as  port  of  tho  poor-hoosei  the  court 
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refused  to  call  on  plaintiff  to  give  vcrnrity 
fur  coats,  on  the  ground  that  the  action  bad 
been  instigated  and  euoouraged  by  a  third 
person,  who  had  petitioned  the  Hon  so  of 
Lords  on  the  subject,  and  had  thrown  out 
expressions  of  a  determination  to  soe  plain- 
tiflf  reinstated.  Heartey  t.  Peehell  ami  An- 
other, 466 

11.  A  magistrate,  who  obtains  a  verdict  in  an 
action  brought  against  him  for  an  act  done 
in  his  judicial  capacity,  must  procure  the 
cortificate  of  the  judge  who  tried  the  cause, 
as  a  condition  precedent  to  his  demand  of 
double  costs  under  7  Jao.  1,  c.  5.  Penny  v. 
Shde  and  Another ,  469 

12.  In  an  action  upon  a  bill  of  exchange,  drawn 
in  figures  for  245/.,  and  in  words  for  two 
hundred,  a.  verdict  was  taken  for  plaintiff, 
subject  to  the  opinion  of  the  court  upon  a 
special  case :  If  the  court  were  of  opinion 
that  plaintiff  was  entitled  to  recover  either 
of  those  sums,  a  verdict  was  to  be  entered 
accordingly ;  if  neither,  a  nonsuit  The  court 
directed  a  verdict  for  200/.,  which  defend- 
ants had  been  ready  to  pay,  but  had  not  ten- 
dered : 

Held,  that  plaintiff  was  entitled  to  the 
eosts  of  the  cause,  including  the  special  case, 
and  that  the  court  might  amend  the  declara- 
tion. Sauuderton  and  Othert  v.  Piper  and 
Others,  661 

COURT  OF  BEQUESTS. 
See  Statute,  Constuuction  op, 

COVENANT. 
See  CovDiTioN.    Contract.    Pleading,  1. 

The  word  demiMe,  in  a  lease,  implies  a  covenant 
for  title  and  a  covenant  for  quiet  enjoyment; 
but  both  branches  of  such  implied  covenant 
are  restrained  by  an  express  covenant  for 
*iuiet  enjoyment      Line  v.  Stepheunon  and 

'  Another y  Exeeutora  of  Gutter $on,  183 

CUSTOM  OP  TRADE. 
See  Evidence,  1. 

DFBTOR  AND  CREDITOR. 
See  Statute  op  Limitations. 

DECEIT. 

Defendant  being  nbout  to  sell  a  puMic-honse, 
falsely  represented  to  B.,  who  had  agreed  to 
purch;ise  it,  tluit  the  receipts  were  \i>^l.  a 
month  :  B.  having,  to  the  knowledge  of  de- 
icniiant,  communicated  this  representation 
U>  plaintiff,  who  became  the  pun-bas^T  instead 
of  B. :  lleM,  that  an  action  lay  ag:iinst  de- 
fendant at  the  suit  of  plaintiff.  Pilmore  v. 
JIuud,  97 

DEED,  CONSTRUCTION  OF. 

L  In  1728  land  was  lent  on  a  building  lease, 
\7hich  expired  at  Lady-day,  1824.  In  1819, 
plaintiff,  by  virtue  of  a  demise  from  an  under- 
lessee,  which  expired  in  1820,  wn!«  in  po.ese.i- 
eion  of  a  house  erected  on  part  of  this  land, 
and,  under  that  demise,  exercised,  as  all  his 
predecessors  had  done,  for  more  than  thirty 
years,  a  right  of  way  over  a  passage  on  one 
side  of  his  house,  as  necessary  for  the  use 
and  enjoyment  thereof;  particularly  for  re- 


p.niring  tho  eastern  i>ide;  the  under-lesse^'f 
interest  expired  in  1822:  defendant  was  in 
posse^isiou  of  tho  soil  of  the  )^ak6s&ge  by  viritM 
of  an  assignment,  in  1791,  of  the  lec^ae  of 
1728:  in  1819,  the  party  possessed  of  the 
reversion  expectant  on  the  lea«e  of  172S,  d«. 
miscd  to  plaintiff -the  house  of  which  be  was 
in  possession,  as  above,  for  fifty-seven  years 
and  a  half,  to  hold  from  hakdy-day,  1S24» 
together  with  all  the  appurtenauccs  to  tLe 
same  belonging,  subject  to  a  covenant  for 
repairs.  In  1822  the  reversioner  demised 
the  soil  of  the  passage  to  defendant  for  sixty. 
one  years,  to  hold  from  Lady-day,  1S24: 
Held  that,  under  the  demise  of  181tf,  plaintiff 
was  entitled  to  a  right  of  way  over  defend- 
ant's passage.  UinchUffe  v.  7*Ae  £arl  of 
Kinnoulf  I 

2.  Premises  in  which  the  business  of  a  wine  and 
spirit  merchant  was  carried  on  were  as^signed* 
together  with  the  license,  to  plaintiff  by  way 
of  mortgage;  the  occupier  forfeited  the 
license,  and  plaintiff's  mortgagee  was  paid 
off;  afterwards  the  assignee  of  the  mort- 
gagor procured  a  new  license,  which  he  sold 
to  a  new  occupier  of  the  premises  :  Held,  that 
plaintiff  could  not  sue  him  for  the  amoont 
obtained  on  the  sale  of  such  license.  Mani- 
fold and  Another  v.  Jforria,  Afignee  of  Henry 
Jiigmaiden,  a  Bankrupt,  420 

DEMISE. 

See  COVKMAMT. 

DEMURRER. 
See  Practice,  14,  18. 

DESCENT. 
See  Devise,  2. 

DEVISE. 

1.  Devise  of  lands  to  testator's  daughters,  J. 
and  R.,  for  life ;  remainder  to  his  sister  for 
life;  remainder  to  M.  H.  and  N.  H.  for  thcit 
respective   lives,  and   if  either  of  tlie  two 
should  die  without  leaving  issue  male,  tho 
whole  to   the   survivor  for  life;    If  M.  i/. 
should   die   after  testator's   daughters    and 
sisters,  before  N.  H.,  leaving  issue  male,  a 
moiety  of  the  estate  was  to  go  to  the  fin't  f\r,t\ 
other  sons  of  M.  H.  in  tail  male;   and  in 
default  of  such  issue,  to  N.  U.  for  life,  re- 
mainder to  the  use  of  the  first  and  other  ^oi^^ 
of  N.  II.  in  tail  male :  and  in  default  of  smh 
issue,  to  testator's  right  heirs :  If  N.  II.,  »t\vf 
the  death  of  tesUitor's  daughters  and  j-ist-T", 
should  die  before  M.  II.,  leaving  isjiue  niJ«/e, 
a  moiety  of  the  estate  was  to  go  to  the  Hr^t 
and  other  sons  of  N.  II.  in  tail  male;  unil  ia 
default  of  such  issue,  to  M.  11.  for  life;  re- 
mainder  to  the  use  of  the  first  and  other  sous 
of  M.  H.  ir.  tail  male;  and  in  default  of  such 
issue,  to  the  testator's  right  heirs.    In  cnsc*V. 
H.  and  N.  II.  should  both  die  without  i.**u« 
male,  or  such  issue  male  should  die  without 
issue  male,  the  estate  to  go  to  the  use  of  fuili 
person  as,  at  the  death  of  the  survivor,  phoulJ 
bo  testator's  right  heir.     Tct>t4itor's  daughlfr 
R.,  his  sisters,  and  M.  II.,  all  died  wiihuut 
ip«ue  in  the  lifetime  of  J.     Upon  her  i\e»th, 
Held,  that  N.  II.  took  an  estate  tail  in  the 
whole  of  tho  property.     Franks  v.  Price  and 
Othtra,  ^^    *^     -^  37 
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2.  1.  8.,  Miaed  of  lands  pnrebased  bj  bimself, 
•  hj  hif  father,  and  bj  his  grandfatberi  devised 
them  to  hts  heir  at  law  (for  the  finding  out 
of  whom  he  directed  advertisements  to  be 
published),  to  hold  to  his  heir  in  fee,  sabject 
to  legacies,  payable  within  a  year,  to  daugh- 
ters of  testator's  first  cousin  on  the  side  of 
his  mother,  and  to  the  granddaughters  and 
ocheiresees  of  the  brother  of  his  father's 
mother ;  and  if  no  heir  was  found,  to  L.,  on 
condition  he  changed  his  name  to  S. :  testa- 
tor's great-grandfather  was  unknown :  Held, 
that  the  heir  qualified  to  take  need  not 
necessarily  be  of  the  blood  of  the  testator,  and 
that  he  might  sue  within  sixty  years. 

2.  L.  having  taken  possession  of  the  pro- 
perty, claiming  it  as  his  own,  twelve  years 
after  testator's  death;  having  adopted  the 
name  of  S. :  and  having  levied  a  fine  with 
proclamations  in  the  name  of  S.,  Held,  that 
■neb  fine  was  a  bar  to  a  writ  of  right  brought 
by  an  alleged  heir  of  S.,  and  need  not  be 
specially  pleaded. 

3.  Held,  also,  that  a  pedigree  which  pur- 
ported to  have  been  compiled  from  monu- 
mental inscriptions,  family  records,  and 
history,  was  not  admissible  in  evidence. 

4.  The  heir  on  the  part  of  the  great-grand- 
fiather  has  a  prior  claim  to  the  heir  on  the 
part  of  the  maternal  grandfather.  Daviea  v. 
LowndeB,  161 

8.  Devise  of  lands  to  M.  8.  for  life ;  with  the 
use  of  honsehold  goods,  Ac. ;  remainder  to  J. 
S.  for  life :  remainder  to  the  use  of  the  heirs 
of  the  body  of  M.  S,  in  tail ;  remainder  over 
in  succession  to  divers  persons  for  life,  and 
to  the  heirs  of  tibeir  bodies  respectively  in 
tail ;  the  a f or f  aid  limitatioitM  to  be  in  etriet 
eettUntent:  Held,  that  M.  S.  took  an  imme- 
diate estate  for  life  in  the  real  estates  of  the 
testetor,  and  an  estete  in  remainder  in  tail 
general  in  the  same,  expectant  on  the  deter- 
mination of  the  estete  for  life  limited  to  J.  S. 
Donglae  Y,  Congrete,  318 

4.  Devise  to  A.  H.  for  life;  remainder  to  R.  H. 
for  life,  and  to  his  first  and  other  sons  in  toil ; 
and  for  default  of  issue  to  A.  D.  H.  for  life ; 
remainder  to  his  first  and  other  sons  in  toil; 
and  in  defaolt  of  such  issue  to  **  such  person 
bearing  the  surname  of  H.  as  shall  be  the 
male  relation  nearest  in  blood  to  the  said  R. 
H.,  and  his  heirs  for  ever."  Held,  that  the 
ultimate  remainder  vested  in  interest  upon 
the  death  of  testatrix.  Sttrt  and  Another^ 
Exeemtrix  and  Executor  of  J.  Burn,  deeeaaedf 
T.  0.  PlaUl,  434 

DIGNITY. 
See  Attainder. 

DISCLAIMER. 
See  Surrender. 

DISTRESS. 
See'.GvARAVJY,  3. 

DISTRINGAS. 
See  Practice,  12. 

EAST  INDIA  COMPANY. 
See  Bankrupt,  2. 

VOL.  XXXV. — 27 


ELECTION  PETITION. 
See  Statcte,  Construction  or,  i. 

ESCAPE. 
See  Plbadino,  7. 
PlaintiflT'fl  attorney  being  about  to  issue  a  ca. 
en,  against  H.  at  the  suit  of  plaintiff,  re- 
quested of  the  sheriff  a  particular  sheriff's 
officer;  delivered  the  warrant  to  that  officer; 
took  him  in  his  carriage  to  the  scene  of 
action,  and  then  encouraged  an  illegal  arrest, 
from  which  H.  afterwards  escaped :  Held, 
that  plaintiff  could  not  sue  the  sheriff  for 
such  escape,  and  that  the  officer  must  be 
taken  to  be  her  special  bailiff.    Doe  v.  Trye, 

673 
ESTATE. 

See  Deed,  Construction  or. 

ESTATE  TAIL. 
See  Rbcoyert. 

ESTOPPEL. 

When  a  verdict  is  found  against  a  defendant 
on  a  plea  of  set-off,  he  is  estopped  from  suing 
the  plaintiff  for  the  demand  specified  in  tha 
plea  of  set-off.     £a$tmure  v.  Lawe,  444 

EVICTION. 
iS'ee  Pleading,  1. 

EVIDENCE. 

See  Dettse,  2.  Insurance,  1.  Mortkain; 
Statute,  Construction  op,  2.    Trespass. 

1.  Upon  a  charter-party  engaging  to  pay  42. 
15«.  per  ton  for  goods  shipped  at  Bombay  fof 
London,  cotton  to  be  calculated  at  fifty  cubie 
feet  per  ton, — Held,  that  evidence  was  ad. 
missible  for  defendant  of  a  usage  to  pay 
according  to  the  measurement  teken  at  Bom- 
bay,  before  the  goods  are  loaded.  Also,  that 
plaintiff  was  entitled  to  show,  in  reply^  that 
his  captoin  objected  to  receive  the  goods  nt 
the  Bombay  measurement;  measured  them 
when  on  board;  and  delivered  an  account  of 
that  measurement  to  the  shippers.  Bottomleif 
V.  Forbea,  121 

2.  Held,  that  proof  of  defendant's  having  paid 
for  articles  ordered  by  his  wife  for  the  use  of 
her  own  house,  was  relevant  evidence  to  go 
4o  a  jury,  upon  a  question  whether  or  not  she 
had  placed  her  niece  at  a  school  with  his 
authority  and  at  his  charge.  iVOtorge  v. 
Egan,  1^6 

3.  Defendant,  as  surety  for  N.,  having  received 
and  promised  to  pay  an  account  which  bo 
was  informed  had  been  agreed  to  by  N.,  and 
refusing  to  produce  it  on  the  trial  of  an  action 
brought  against  him  by  plaintiff,  the  em- 
ployer of  N.,  Held,  that  without  calling  N., 
plaintiff  might  prove  by  the  witness  who  pro- 
duced a  duplicate  that  that  was  the  nccomtt 
N.  had  gone  over,  and  that  he  bad  said  it  wns 
correct     Ward  v.  Suffield,  3?  I 

4.  A  bill  of  exchange  was  expressed  in  figures 
to  be  drawn  for  245^,  in  words,  for  twa 
hundred  pounds,  value  received,  with  a  stamp 
applicable  to  the  higher  amount:  Held,  tbnt 
evidence  to  show  that  the  words  "and  forty, 
five"  had  been  omitted  by  mistHke  was  not 
admissible.  Saundereon  and  Othere  v.  Pip^r 
and  Othere,  425 
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b.  (I).  In  an  action  against  an  assignee  of  a 
term  for  rent,  a  witness  was  called  for  plain- 
tiff who  had  himself  occupied  the  premises 
during  a  part  of  the  period  which  defendant 
was  culled  on  to  pay  for:  Held,  that  ho  was 
primd  facie  interested ;  that  the  objection  to 
his  competency  should  be  taken,  if  at  all,  on 
the  votVe  dire;  and  that,  on  his  showing  that 
ho  was  under-tenant  and  not  assignee,  he 
was  a  competent  witness  for  plaintiff. 

(2.)  An  agreement  to  assign  upon  payment 
of  200/.  by  instalments, — the  assignee  to  save 
the  assignor  harmless  from  liability  to  the 
lessor,  and  the  assignor  to  re-enter  on  non- 
payment of  any  of  the  instalments, — Held  to 
be  an  agreement  for  an  assignment  only,  and 
not  an  assignment.     Hartthome  v.  Watsuiif 

477 

$.  Plaintiff  declared  in  debt  for  100/.  dne  for 
work  and  labour,  and  on  an  account  stated. 
Plea,  payment  of  100/.  in  satisfaction  of  the 
causes  of  action  mentioned  in  the  declaration. 
Plaintiff  proved  that  96/.  17«.  lid.  was  duo  to 
him  for  the  balance  of  his  account,  after  giv- 
ing credit  for  the  100/.  he  had  received,  and 
that  defendants  had  admitted  the  correctness 
of  the  account:  Held,  that  the  plea  was  not 
proved,  and  that  plaintiff  need  not  new 
assign.     Jnmet  v.  Lingham  and  Another y  553 

7.  Plaintiff,  at  the  recommendation  of  B.,  sent 
goods  to  a  dyer,  who  was  told  by  plaintiff's 
son  that  B.  would  give  directions  about  them : 
B.  called,  and  gave  directions :  and  afterwards 
became  bankrupt :  in  trover  for  these  goods 
brought  by  plaintiff  against  B.'s  assignees. 
Held,  that  the  directions  given  by  B.  were 
admissible  in  evidence  for  the  assignees. 
Sharp  V.  Newholme  and  Others,  Aeeigneee  of 
Jiniiiff  a  Bankrupt f  713 

8.  The  disbelief  of  the  party  making  a  charge 
before  a  magistrate  is  eome  evidence  of  want 
of  probable  cause,  notwithstanding  other  evi- 
dence has  shown  that  there  was  primd  facie 
probable  cause  for  making  the  charge. 
Broad  v.  Ham,  722 

9.  In  covenant  on  an  indenture  of  lease  which 
purported  to  be  granted  by  J.  S.,  in  exercise 
of  a  power  given  by  the  will  of  P.  S.,  Held 
that  defendant,  by  holding  under  the  lease 
and  executing  a  counterpart,  admitted  the 
due  execution  of  the  will  of  P.  S,  Bringloe 
V.  Ooodeon,  738 

EXECUTION. 

Defendant  was  arrested  at  the  suit  of  M.  by  S., 
I  who  had  a  warrant  from  the  late  sheriff,  but 
I  none  from  the  present  There  was  at  that 
time  another  writ  against  defendant,  in  the 
sheriff's  office,  at  the  suit  of  R.,  the  warrant 
on  which,  from  the  present  sheriff,  was  in 
the  bauds  of  N.  N.  delivered  this  warrant 
to  S.,  and  the  under-sheriff  altered  it  by 
insertiug  the  name  of  S.,  and  detained  de- 
fendant at  the  suit  of  plaintiff.  Held,  that 
dofenilant  waj  entitled  to  be  dischsrged  from 
cu«»tody  at  the  suit  of  plaintiff.  Peurton  and 
Others   t.  Yetcens,  489 


EXCISE. 
See  Debd,  Construction!  op,  2. 


FALSE  JUDGMENT. 
See  Practice,  13. 


FEME  COVERT. 

1.  Under  ss.  77  A  91  of  3  A  4  W.  4,  c.  74,  tb« 

Court  of  C.  P.  authorised  a  feme  eoTert  to 
convey  her  copyhold  property,  her  huaband 
having  resided  abroad  for  more  than  twenty 
years  with  another  woman.  £x  parte  Ann 
Shirley,  228 

2.  An  affidavit  of  acknowledgment  by  a  feme 
covert,  taken  before  a  notary  public  in  Dli- 
nois.  Held,  sufficient  Ex  parte  Mary  Ann 
Mann,  226 

FINE. 

See  Dbtisk,  2. 

1.  The  court  amended  a  fine  levied  at  the  Car- 
digan  court  of  great  session,  1830,  by  endors- 
ing the  proclamations,  it  appearing  to  be  tb« 
practice  in  that  court  to  proclaim  all  finef, 
and  that  two  proclamations  were  actual Ir 
made,  though  not  endorsed,  on  the  fine  ia 
question.  Evann,  Demandant;  Datiee  nnd 
Wife,  Deforciants,  229 

2.  Fine  of  conusor's  lands  in  T.  and  any  other 
adjoining  parish,  amended  by  inserting  the 
parish  of  R.,  an  adjoining  parish  in  which 
the  conusor  had  land,  which  had* gone  accord- 
ing to  the  deed  to  lead  the  uses.  Toiton, 
Demandant ;  Vincent,  Deforciant,  626 

FRAUDS,  STATUTE  OF. 
See  Statute  or  Frauds. 

FRAUDULENT  REPRESENTATION. 
^ee  Deceit. 

FREIGHT. 
See  Insurance. 

GENERAL  ISSUE. 
See  Pleading,  11. 

GUARANTY. 

1.  Plaintiff  haying  pressed  W.  for  payment  of 
a  debt  defendant  W.'s  attorney,  sent  to 
plaintiff  a  bill  accepted  by  W.  at  two  month?, 
enclosed  in  a  letter,  in  which  defendant  ssid, 
"  W.  being  disappointed  in  receiving  remit- 
tances, and  you  expressing  yourself  incon- 
venienced for  money,  I  send  you  this  accept- 
ance at  two  months."  Plaintiff  refused  to 
take  the  bill  unless  defendant  put  his  name 
to  it  Defendant  wrote  on  the  back  of  the 
letter,  "  I  will  see  the  bill  paid  for  W." 

Held,  that  defendant  was  responsible,  and 
thnt  the  consideration  for  the  guaranty  suf- 
ficiently appeared.     Emmott  r.  Kearus,    569 

2.  "I  hereby  guarantee  you  the  payment  of 
the  proceeds  of  the  goods  you  have  configned 
to  my  brother,  and  also  any  future  shipments 
you  may  make,  in  consideration  of  2«.  td, 
paid  me." 

Held,  a  sufficient  memorandunt  within  the 
Statute  of  Frauds,  to  make  the  subscriber 
liable  to  the  vendor,  notwithsUnding  it  did 
not  expressly  disclose  by  whom  the  2«.  6<i. 
was  paid.     DtUchman  v.  Tooth,  577 

3.  Defendant,  attorney  of  0.,  authorised  plain- 
tiffs, as  brokers,  to  distrain  the  goods  on  i.'s 
premises,  for  rent  dne  to  0. ;  whereupon  the 
distress  was  made.    Some  of  the  goods  being 
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priTileged  from  distress,  and  claimed  by  tbe 
owBers,  plaiotiffB  reqaired  an  indemnity, 
which  defendant  gave  on  the  part  of  0.,  and 
afterwards  said  he  would  give  a  farther 
guaranty.  The  owners  of  the  privileged 
goods  having  sued  and  recovered  against 
plainttffs.  Held,  that  defendant  was  liable  to 
make  good  the  loss  they  had  snstained. 
ToplU  and  Another  v.  Orane,  636 

4.  A  guaranty  given  by  defendant  was  to  be 
void  if  plaintiflf  should  omit  to  avail  himself 
to  the  utmost  of  any  security  he  held  of  W. 
R.,  and  if  anything  should  prevent  defend- 
ant from  retaining  the  proceeds  of  an  execu- 
tion levied  on  the  property  of  W.  R.  Held, 
that  tbe  guaranty  was  not  avoided  by  plain- 
tiff's omitting  to  put  in  suit  a  bill  of  exchange 
drawn  by  W.  R.,  and  accepted  by  an  insolvent 
still  in  prison,  or  by  defendant's  being  de- 
prived of  a  part  of  the  proceeds  of  his  execu- 
tion against  W.  R.,  such  part  being  the  value 
of  the  goods  of  another  person  wrongfully 
taken  under  that  execution.  Mu§ken  v. 
Bogen,  the  Elder,  728 

HUSBAND  AND  WIFK 
See  EviDBNCB,  3. 
A  deed  of  separation  between  plaintiff  and  his 
wife  having  been  drawn  up,  but  not  executed 
by  plaintiff. 

Held,  that  his  executing  such  deed  was  a 
legal  consideration  for  a  promise  by  defend- 
ant to  pay  certain  debts  and  expenses,  for 
which  plaintiff  was  solely  liable.  Jonea  v. 
Waite,  341 

ILLEGAL  CONTRACT. 

See  COHTBACT. 

INFANCY. 

1.  Defendant,  an  infant,  living  in  a  style  of 
some  pretension,  having  purchased  of  plain- 
tiff, in  the  course  of  four  months,  silks  to  the 
amount  of  352..  some  of  which  were  delivered 
in  the  presence  of  her  mother,  and  some  sent 
to  a  fashionable  hotel,  where  defendant  and 
her  mother  lived,  Held,  that  defendant  was 
liable  for  the  amount,  notwithstanding  plain- 
tiff had  omitted  to  make  any  inquiries  of  the 
mother  whether  or  not  the  articles  were  ne- 
cessary for  the  defendant     Dalton  v.  (7tfr, 

198 

1  In  an  action  against  an  infant  for  tbe  price 
of  necessaries  furnished  to  him,  inquiry  by 
plaintiff  as  to  defendant's  circumstances  is 
not  a  condition  precedent  to  the  right  to 
recover.     Brayhaw  v.  Eaton,  231 

INSOLVENT  DEBTOR. 
See  Plbadiiio,  2. 
A  discharged  insolvent  is  liable  to  repay  his 
surety  who  pays  for  him,  after  his  discharge, 
sn  annuity  due  before.  Abl^ott  v.  Bruere,  598 

INSURANCE. 

I.  Upon  an  undertaking  to  effect  an  insurance 
according  to  special  instructions,  a  part  of 
the  duty  implied  is  the  giving  notice  to  the 
employer  in  case  of  failure;  and  an  actual 
promise  to  that  effect,  though  averred  in  the 
»  declaration,  need  not  be  proved.  Callander 
V.  Oelriehe  and  Another,  58 


2.  Plaintiff,  owner  of  a  ship,  effected  a  policy 
on  freight  at  and  from  tbe  Coromandel  coast 
to  Bourbon :  the  ship  put  into  a  port  on  the 
Coromandel  coast  for  repain;  plaintiff  pur- 
chased a  cargo,  and  had  it,  ready  to  be  sent 
on  board,  about  seven'  miles  from  the  port : 
the  ship  was  lost  by  an  accident  in  going  ou^ 
of  dock ;  the  policy  covered  perils  of  the  seas 
and  all  other  perils,  losses,  and  misfortunes : 
Hold,  that  plaintiff's  interest  in  the  profit  of 
conveying  the  cargo  was  properly  described 
as  freight;  that  the  cargo  being  ready  when 
the  ship  was  about  to  leave  the  dock,  tbe 
risk  attached;  and  that  the  loss  was  a  loss 
within  the  terms  of  the  policy.  Bevaux  v. 
J'Aneoti,  519 

INTERPLEADER. 
See  Pbacticb,  2. 

ISSUE. 
See  Practicb,  18. 

ISSUABLE  PLEA. 
See  Pleading,  8. 

JUDGMENT. 
See  Plbadiho,  3.    Practice,  10,  16. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT. 
See  Practice,  6,  9. 

JUSTICE  OF  PEACE. 
See  Magibtratb. 

LANDLORD  AND  TENANT. 
See  Cotenaxt.  Evidence,  5. 
Defendants,  as  tenants  from  year  to  year,  occu- 
pied a  second  floor,  which,  during  their  occu- 
pation, was  consumed  by  an  accidental  fire: 
Held,  that,  notwithstanding  the  destruction 
of  the  premises,  they  were  liable  to  an  action 
for  use  and  occupation  for  the  period  which 
elapsed  between  the  fire  and  the  regular  de- 
termination of  their  tenancy.  Jzon  y,,Oorton 
and  Another,  501 

LEASE. 
See  Coybb ant. 

LIBEL. 

Plaintiff's  ship  being  advertised  for  freight  and 
passengers,  defendant  published  that  she  was 
unseaw'orthy,  and  had  been  bought  by  Jews 
to  take  out  convicts.  Justification  as  to  tho 
whole,  that  tho  allegation  of  unseawortbineps 
was  true,  Held  insufficient  Ingram  v.  Laio^ 
eon,  66 

LICENSE. 

See  Condition.    Trespass. 

LIEN. 
See  Pawnbroker.    Trover,  1 

LIMITATIONS. 
iSSee  bTATUTB  or  Limitations. 
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LIQUIDATED  DAMAGES. 
1.  Defendant  agreed  to  grant  a  lease  with  the 
usual  covenants,  and  plaintiff  to  execute  a 
counterpart  and  pay  the  expenses;  and  for 
the  true  performance  of  the  agreement^  each 
of  the  parties  bound  himself  in  the  penalty 
of  600/.,  to  be  recovered  against  the  defaulter 
as  liquidated  damages :  Held,  that  the  500/. 
must  be  considered  as  a  penalty,  and  not  as 
liquidated  damages. 

2.  The  agreement  being  between  the  de- 
fendant and  two  others  of  the  one  part,  and 
plaintiff  of  the  other,  and  executed  only  by 
plaintiff  and  defendant,  the  declaration  de- 
scribed it  as  an  agreement  between  plaintiff 
and  defendant :  Held,  that  this  was  a  vari- 
ance which  a  judge  or  the  Court  had  power 
to  amend  under  3  <&  4  W.  4,  c.  42,  s.  23.  Boy 
V.  Alice//,  390 

MAGISTRATE. 
See  Costs,  1 1 . 
Seven  borough  magistrates,  including  the 
mayor,  assembled  to  appoint  overseers.  The 
mayor  drew  from  his  pocket  two  blank  forms, 
with  three  seals  ready  attached,  filled  them 
up  with  the  names  of  two  persons  of  his  own 
political  party,  handed  them  to  the  two 
magistrates  sitting  next  to  himself,  and,  on 
their  being  signed,  immediately  dispatched 
them  by  a  constable  to  be  served.  As  soon 
as  the  constable  had  left  the  room,  the  four 
other  magistrates,  who  had  not  observed  the 
mayor's  proceedings,  requested  him  to  nomi- 
nate two  other  overseers,  and,  upon  his 
refusing  to  put  the  question,  appointed  them 
without  his  conourrenre.  The  mayor  after- 
wards caused  a  distroAtf  lu  be  levied  on  plain- 
tiff for  refusing  to  pay  a  rate  made  by  the 
overseers  appointed  by  the  mayor.  Plaintiff 
having  sued  the  mayor  in  trespass,  the  jury 
were  directed  that  tbey  might  find  for  plain- 
tiff, if  they  thought  the  mayor's  appointment 
of  overseers  to  be  fraudulent  The  jury 
having  found  it  not  fraudulent,  the  court 
refused  a  new  trial,  which  was  moved  for  on 
the  ground,  that  whether  the  appointment 
were  fraudulent  or  not,  it  was  void,  as  being 
a  judicial  act  done  by  the  minority  of  the 
justices  assembled,  without  opportunity  of 
deliberation  afforded  to  the  entire  body. 
Penny  v.  SUide  and  Another,  319 

MEMORANDA,  186,  36o. 

MINING  LICENSE. 
See  Condition. 

MISFEASANCE. 
See  Action  on  thb  Case,  2. 

MONEY  HAD  AND  RECEIVED. 
See  Deed,  Construction  op,  2. 

MORTMAIN. 

L.,  eighty-four  years  old,  conveyed  house  and 
land  to  plaintiffs,  in  June,  1S36,  for  490/., 
which  was  paid  down  :  L.  lived  in  the  house 
till  March,  1838,  when  he  died:  the  property 
was  conveyed  by  deed  indented,  ex-ecuted  in 
the  presence  of  two  witnesses,  and  enrolled 
within  six  months  after  the  execution,  upon 


trust  to  secure  the  religions  obsenranros  of  m 
congregation  of  dissenters,  and,  shortly  after 
the  execution  of  it,  L.  transfeh^d  50Oi.  to 
plaintiffs,  who  built  a  chapel  on  the  land : 
Held,  that  it  was  open  to  L.'s  heir  to  impeach 
the  validity  of  this  deed,  and  that  it  wa«  a 
question  for  the  jury,  whether  the  tnosactioa 
was  a  fraudulent  contrivance  to  elude  the 
statutes  of  mortmain.  J)ot  dem,  Willtamt 
and  Other*  v.  Lloyd,  741 

NEW  TRIAL. 

See  Practice,  3.    Magistrate.    MoRTWAnr. 

The  jury  having  given  a  verdict  for  only  20». 
in  a  case  of  ^lander,  the  court  refused  u, 
grant  a  new  trial  at  the  instance  of  the  plain- 
tiff.    Hendall  t.  Hayward,  424 

NEW  ASSIGNMENT. 
See  Evidence,  6. 

OUTLAWRY. 
See  Practice,  19. 

PATENT. 

A  patent  was,  taken  out  in  respeet  of  new 
machinery  for  preparing  flax  and  improved 
machinery  for  spinning  flax :  the  improve^ 
mont  as  to  spinning  consisted  in  spinning  at 
a  shorter  reach  than  had  before  been  prac« 
tised ;  but  the  contraction  of  the  reach  was 
rendered  practicable  by  the  maceration  of  the 
flax  in  the  new  machinery  for  preparing  it; 
for  spinning  machines,  varying  in  the  di8« 
tanco  of  the  reach,  had  been  in  use  before : 
Held,  that  the  patent  was  void,  though  the 
machinery  for  preparing  the  flax  was  new 
and   useful.     Kay   v.  Ilarehall  and   Othert^ 

492 
PAWNBROKER. 

A  pawnbroker,  who,  in  taking  pledp^cs.  omits 
to  pursue  the  course  required  by  39  &  40  G. 
3,  c.  99,  s.  6,  acquires  no  property  in  the 
pledges,  and  cannot  maintain  a  lien  on  them 
Against  the  assignees  of  a  pawner  who  aAcr- 
wards  becomes  bankrupt.  Fer^u»»on  aud 
Another,  Anngneet  of  W.  H.  Bullock,  a  Bank- 
rupt, V.  Norman,  76 

PAYMENT. 
See  Evidence,  6. 

PENALTY. 
See  Liquidated  Damages. 

PLEADING. 
See  Account.    Action^  on  the   Case.    Con- 
tract, 2.     Insurance,  1.    Libel.    Prac- 
tice, 14. 

1.  A  declaration  alleging  an  eviction,  a?  a 
breach  of  a  covenant  for  quiet  enjoyment, 
must  not  Jeave  it  matter  of  doubt,  whether 
the  evictor  might  not  have  come  in  nndcr 

■  title  from  the  plaintiff  himself.    Brooket  r. 
Ilumphreyt,  ^' 

2.  To  a  plea  of  discharge  under  the  Insolvent 
Debtors'  Act,  Replication,  that  plaintiff, 
though  in  England,  had  not  been  served  with 
notice  of  the  filing  of  defendant's  petiliotf. 
Held  ill.     Reid  v.  Croft, 
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V.  To  an  Action  of  trover  defendant  plended, 
that  defendant  being  within  the  jurisdiction 
of  the  Admiralty  Court  of  Sierra  Leone, 
plaintiff  recovered  a  judgment  against  him  in 
that  court  for  the  same  cause  of  action :  Held 
ilL     Smith  T.  Nicolit,  208 

4v  In  an  action  for  false  Imprisonment,  the 
court  allowed  defendant  to  plead — 1.  that 
plaintiff  had  forged  the  acceptance  of  a  bill 
of  exchange;  2.  that  he  had  issued  an  ac- 
ceptance knowing  it  to  be  forged;  3.  that 
defendant  had  reasonable  cause  to  believe 
plaintiff  had  forged  the  acceptance ;  4.  that 
plaintiff  had  obtuned  money  on  the  bill  by 
false  pretences ; — the  defendant  refusing  to 
allow  the  circumstances  to 'be  given  in  evi- 
dence under  one  plea;  and  it  not  necessarily 
appearing  that  they  were  only  one  transac- 
tion.    Currie  V.  Almond,  224 

5.  A  plea  pleaded, to  a  part  only  of  the  plain- 
tiff's demand,  ought  to  commence  with  the 
formula  of  actionem  non,  whether  it  be  plead- 
ed in  bar  of  part  of  the  demand,  or  only 
against  the  further  maintenance  of  the  action 
in  respect  of  that  part.     Upward  v.  Knighty 

338 

6.  To  trover  for  a  bill  of  exchange,  defendant 
having  pleaded,  that  plaintiff  endorsed  the 
bill  in  blank;  that  R.  became  the  holder; 
and  that  defendant,  believing  that  R.  had 
aathority  to  dispose  of  the  bill,  took  it  of  him 
as  a  pledge  to  secure  the  payment  of  a  debt, 
— Replication,  that  at  the  time  of  taking  the 
bill  from  R.  defendant  knew  he  had  not 
authority  to  pledge  it»  Held,  sufficient  Hil- 
ton y.  Swauy  413 

I.  To  an  action  of  escape  against  the  marshal, 
a  plea  that  the  prisoner  escaped  without  the 
knowledge  of  defendant  to  places  nnknown 
to  defendant,  and  voluntarily,  and  without 
the  knowledge  of  defendant,  returned  into 
the  custody  of  defendant,  is  insufficient:  the 
plea  ought  to  aver,  that  the  defendant  did 
not  know  where  the  prisoner  was  during  any 
period  of  his  absence.    Davie  v.  Chapman^ 

453 

6.  The  baokruptcy  of  a  sole  plaintiff  before 
action  is  an  issuable  plea.     WiUee  y.  Hallettj 

465 

9.  To  an  action  on  a  bill  of  exchange,  plea  that 
defendants'  bankers  paid  the  bill,  and  after- 
wards lost  it,  and  that  it  came  to  plaintiffs' 
hands  without  consideration,  Held,  ill,  for 
duplicity  and  uncertainty.  Deacon  and 
Othere,  Ereeuiore  of  F.  Deacon,  deceaeed,  v. 
Stodkart  and  Othere,  604 

10.  To  an  action  of  trespass,  defendant  pleaded 
a  right  of  way  on  foot  and  with  horses,  cattle, 
carts,  wagons,  and  other  carriages  for  the 
eonvenient  occupation  of  his  dose  K. 

The  jury  having  found  that  he  had  a  right 
of  carting  timber  and  wood  only  from  K., 
Held,  that  plaintiff  was  entitled  to  the  entire 
yerdiet,  and  that  defendant  could  not  enter 
it  distributively  for  such  right  as  the  jury 
foand.    Higham  y.  Rahett,  622 

11.  In  COM  against  defendant  for  negligently 
driying  his  cart  and  horse  against  plaintiff's 
horse.  Held,  that  under  the  plea  of  not  guilty, 
defendant  conld  not  show  that  he  was  not  the 

Krson  driving,  and  that  the  cart  did  not 
long  to  him.     Tavemer  y.  LiUle,  678 

PRACTICB. 
See  BxBODTiov.    Rblbabb. 


1.  (1.)  Defendant  having  been  arrested,  and 
having  put  in  special  bail  in  September, 
1838,  the  court  entered  an  exoneretur  on  the 
bail  piece,  under  1  A  2  Vict  c.  110,  s.  7. 

(2.)  An  affidavit  for  the  holding  to  bail,  or 
detention  of  a  party  under  that  statute,  must 
state  the  deponent's  belief  that  defendant  is 
about.to  leave  England  unless  he  be  forthwith 
apprehended,  and  the  facts  on  which  such 
belief  is  grounded.     Baleman  y.  Dunn,       49 

2.  Semble,  notice  by  the  solicitor  to  the  peti- 
tioning creditor,  that  a  fiat  has  been  issued 
against  a  party  whose  goods,  or  the  proceeds 
of  them,  are.  In  the  hands  of  the  sheriff  under 
an  execution,  is  not  a  sufficient  claim  of  the 
goods  to  warrant  an  application  for  a  mle  to 
interplead.     TarUton  v.  Dumelow,  110 

3.  A  cause,  eighth  on  the  list,  was,  on  the  day 
of  trial,  called  on  in  its  regular  turn  before 
eleven  o'clock,  and,  the  attorney  for  defend- 
ants not  having  delivered  his  briefs,  a  verdict 
was  taken  for  plaintiffs  for  7^.  The  eourl 
refused  a  new  trial,  even  on  payment  of  costs 
by  defendant's  attorney.  Waieon  y.  Reeve 
and  Another,  112 

4.  Defendant  residing  in  Scotland,  the  court 
refused  to  enter  an  exoneretur  on  the  bail 
piece  under  1  A  2  Vict  o.  110.  Dalton  y. 
Gib,  113 

5.  Under  1  db  2  Vict  o.  110,  the  court  stayed 
proceedings  in  an  action  on  the  bail-bond, 
without  an  affidavit  of  merits.  Norrit  v. 
Bracken,  114 

6.  In  order  to  judgment  as  in  case  of  a  nonsuit, 
defendant  cannot  rely  on  a  notice  of  trial 
which  he  has  refused  to  accept  Clarke  y, 
Ooldamid,  120 

7.  The  circumstance  that  there  are  only  twenty- 
nine  special  jurors  in  a  county  is  not  a  suffi- 
cient ground  for  changing  the  venue.  Doe 
dem.  Lloyd  y.  Williame,  206 

8.  A  defendant  was  described  in  a  writ  of 
summons  as  of  Newcastle-upon-Tyne,  in  the 
county  of  Northumberland :  Held,  no  mis- 
description ;  Newcastle-upon-Tyne  consisting 
of  the  town  and  county  of  Newcastle-upon- 
Tyne,  and  of  certain  townships  in  the  county 
of  Northumberland.     Rippon  v.  Dateeon,  206 

0.  Issue  was  joined,  in  a  country  cause,  on  the 
12th  of  June,  but  no  notice  of  triaf  was  given 
for  the  ensuing  assizes  :  Held,  that  it  was  too 
soon  to  move  for  judgment  as  in  case  of  a 
nonsuit  in  the  ensuing  Hilary  term.  H^t^ 
liame  y.  Dnviea,  227 

10.  In  debt  for  1502.  defendant  having  pleaded 
to  the  whole  action  that  he  hod  paid  plaintiff 
60^,  plaintiff  signed  judgment  by  nil  dicit 
for  loot    Held,  irregular.     Wood  y.  Fat-r, 

247 

11.  Plaintiffs  signed  judgment  and  taxed  costs 
on  the  16th  of  July :  at  that  time  certain 
eosts  were  due  to  defendant,  on  a  rule  of 
plaintiffs  which  had  been  discharged:  de- 
fendant, to  ayoid  execution,  paid  debt  and 
costs  in  the  action,  insisting,  that  he  was 
entitled  to  set  off  the  costs  of  the  mle  dis- 
charged, but  not  making  any  formal  demand : 
upon  motion,  afterwards,  the  court  dii\pcted 
plaintiffs  to  pay  Uiose  costs.  Abernethy  and 
Another  y.  Paton,  276 

12.  (1.)  Where  defendant's  place  of  abode 
could  not  be  discovered  at  the  time  of  issuing 
a  writ  of  summons.  Held,  that  it  was  suffi- 
cient to  describe  her,  as  of  her  last  known 
plfice  of  abode. 

(2.)  By  leave  of  the  court  or  a  JadgOi  a 
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writ  of  ah'oM  or  pluriea  sammoiis,  or  a  rfi«- 
triuyas  thereon,  may  be  issued  and  bear  Utte, 
after  the  previous  writ  of  summons  has  ex- 
pired. 

(3.)  An  alia*  pluriet  to  compel  appearance 
taken  out  after  a  diMtringa»  hsid  been  obtain- 
ed for  the  purpose  of  proceeding  to  outlawry, 
was  held  ayailable  notwithstanding  such  dtM- 
tringa9t  the  distringat  never  having*  been 
acted  on  or  delivered  to  the  sheriff.  Norwan 
V.  Winer,  279 

13.  A  return  to  a  writ  oC  false  judgment,  that 
the  plaintiff  in  error  has  not  given  security 
for  prosecuting  his  suit,  U  ill.  Crooket  v. 
Longden,  410 

14.  To  an  action  on  a  promissory  note,  defend- 
ant pleaded  that,  after  the  making  the  note, 
plaintiff  drew  a  bill  on  defendant,  which  de- 
fendant accepted,  and  plaintiff  received  in 
satisfaction  of  the  note.  Plaintiff  replied 
that  he  did  n6t  draw,  defendant  did  not 
accept,  and  plaintiff  did  not  receive  the  bill 
in  satisfaction.  Defendant  having  demurred 
to  the  replication,  Held,  that  the  court  had 
not  jurisdiction  to  set  the  demurrer  aside 
upon  an  affidavit  that  the  plea  was  totally 
false.     Edward*  v.  Greenwoodf  476 

15.  In  an  action  for  non-execution  of  a  contract 
relating  to  works  on  the  Bedford  Level,  the 
court  refused  to  remove  the  venue  trotn 
Cambridgeshire  on  an  affidavit  that  a  large 
proportion  of  the  property  in  Cambridgeshire 
is  liable  to  the  rates  imposed  by  the  Bedford 
Level  Corporation.  Thornton  and  Another  v. 
Jenningi  and  Other*,  485 

16.  By  a  cognovit,  it  was  declared  that  judgment 
should  not  be  entered  up  till  default  should 
be  made  in  payment  of  an  instalment  of  the 
debt,  with  costs,  to  be  taxed  by  the  master 
as  between  attorney  and  client  Held  that, 
en  default  in  payment  of  an  instalment, 
plaintiff  was  entitled  to  sign  judgment,  not- 
withstanding he  had  not  taxed  costs.  Bar- 
rett V.  Partington,  487 

17.  Defendant  having  been  arrested  by  plaintiff 
in  an  illegal  manner,  was  ordered  by  the  court 
to  be  discharged  out  of  cui<tody  at  his  suit 
Defendant  being  in  custody,  however,  in 
another  action,  plaintiff  lodged  a  fresh  de- 
tainer against  him :  Held,  that  plaintiff  could 
not  legally  do  this  'till  he  had  served  him 
with  the  rule  for  bis  discharge.  Pearton  v. 
Yewen*,  567 

18.  It  is  not  allowed  to  a  party  to  make  up  and 
deliver  the  issue  in  demurrer,  without  de- 
manding of  his  opponent  a  joinder  in  demur- 
rer.    Billing  v.  Kightly,  629 

19.  The  court  reversed  an  outlawiy  in  an  action 
for  1200/.  on  payment  of  costs,  without  call- 
ing on  the  defendant  to  put  in  bail. 

An  affidavit  in  support  of  aVule  to  reverse 
an  outlawry  should  show  distinctly  that  the 
defendant  was  abroad  at  the  date  of  the  exi- 
gent.     Porter  v.  O'Ifeara,  626 

PRBROGATIVB. 
Se*  Attainder. 

PRESENTATION. 
See  Adyowsor. 

PRISONER. 
See  Practice,  1. 


PROBABLE  CAUSK. 
See  EviDBNCB,  8. 

PROMISSORY  NOTB 
See  Sdrbty. 

QUARE  IMPEDIT. 
See  Advowsoe. 

RECOVERY. 

1.  An  estate  tail  granted  by  King  Charlec  IT. 
to  one  of  his  iUegitimate  children  for  love 
and  affection 'may  be  well  barred  under  3  ^ 
4  W.  4,  0.  74,  8.  15,  notwithstanding  the 
statute  34  A  35  H.  8,  c.  20.  The  Duke  of 
Ora/ton  r.  The  London  and  Birmingham 
Bailteay  Company,  27 

2.  A  common  recovery  with  double  voucher, 
suffered  by  bare  tenant  for  life  ua  vouchee, 
without  feoffment  or  fine.  Held  to  destroy  a 
contingent  remainder  immediately  expectant 
on  the  life  estate,  notwithstanding  the  statute 
14  Elii.  c  8.     Doe  dem.  Davie*  y.   Qalacrt, 

609 

REGULJB  GENERALE3. 
Page  160. 

RELEASE. 

The  court  will  not,  on  a  summaiy  application, 
set  aside  a  release  given  to  a  defendant  by 
one  of  two  co-plaintiffs,  unless  fraud  between 
the  releasor  and  the  defendant  be  clearly 
established  by  the  affidavits  in  support  of  the 
application.     Crook  and  Another  v.  Sttphen, 

688 

REMAINDER. 
See  Dkyisb. 

SEPARATION  DEED. 
See  HusBAHD  avd  Wifb. 

SET-OFF. 
iS'ee  pRAcncB,  11.  Estoppel. 
Upon  a  dissolution  of  partnership,  defendaot 
agreed  to  pay  his  copartners  6817/.  9«.  8<f.,  ^ 
his  share  of  the  liabilities  of  the  firm,  they 
taking  the  effects  and  assets,  and  undertaking 
to  pay  a  debt  of  51,89W.  12*.  due  from  the 
firm,  to  H.  After  the  dissolution  they  became 
bankrupts,  and  never  paid  H. :  Held,  that 
in  an  action  by  their  assignees  for  the  6817'. 
9«.  8d.,  the  defendant  oonld  not  set  off  their 
undertaking  to  pay  the  51,891/.  12«.  to  H. 
Abbott  and  Other*,  A**ignee9  of  J.  P,  Hieh 
and  C,  E,  Biek*,  Bankrupt*,  v.  B,  P.  Bich, 

678 

SHAM  PLEA. 
See  Practice,  14. 

SHERIFF. 
See  Escape. 


SHIPPING. 
See  Charter-party,  CoirsTRucnoir  op. 

PBMCE,  1. 


Bri. 
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6LANDBR. 
8e€  New  Trial. 

SPEAKER'S  CERTIFICATE. 
Ste  Statute,  Covstbuctioii  of,  4. 

STAMP. 

An  agrMment  for  the  purobwe  of  tbe  herbage 
of  a  close  for  fire  months,  at  tbe  price  of  45/. 
— 102.  to  be  paid  down,  and  a  joint  promis- 
•ory  note  to  be  given  for  tbe  residue,  payable 
within  the  five  months, — tbe  lessee  to  yield 
up  possession  at  tbe  end  of  that  time,  and  if 
he  failed  to  give  a  satisfactory  promissory 
note,  the  vendor  to  be  at  liberty  to  re-let  the 
premises, — Held,  snfBciently  stamped  with  a 
II.  tump.     CattU  r.  OamhU,  46 

STATUTE,  CONSTRUCTION  OP 

L  Pl^nUff  suing  in  C.  P.  for  21,  15«.  a  de- 
fendant  who  lived  within  the  jurisdiction  of 
the  Blackheath  Court  of  Requests,  and  re- 
eovering  only  XL  2«.  6<2.,  Held,  that  the  sum 
recovered  was  to  be  deemed  the  sum  tought 
to  be  recovered,  and  that  defendant  was 
entitled  to  bis  costs  under  the  Blackheath 
Court  of  Requeets  Act,  6  db  7  W.  4,  c.  cxz., 
tbe  statute  1  db  3  Viet.  Ixzzix.,  only  giving 
the  superior  courts  jurisdiction  where  the 
sum  sought  to  be  recovered  amounts  to  40«. 
Crony,  CoUiiu,  194 

2.  By  an  enclosure  act,  all  ways  over  West 
Field  were  to  be  extinguished  as  soon  as 
defendant  should  have  made  a  new  carriage 
road  across  it;  provided  that  nothing  con- 
tained in  tbe  act  should  deprive  plaintiff  of 
tbe  right  of  ingress  and  egress  to  and  from 
a  certain  watercourse  there,  for  the  purpose 
of  opening  certain  hatches  and  cleansing  tbe 
watercourse :  Held,  that  plaintiff's  right  of 
way  to  tbe  hatches,  along  the  side  of  the 
atream,  was  not  extinguished  by  defendant's 
having  made  a  more  circuitous  track  to  tbe 
batches,  at  some  little  distance  from  tbe  side 
of  the  stream. 

Held,  also,  that  the  occupier  of  a  meadow, 
irrigated  by  means  of  the  batches,  was  a 
competent  witness  in  an  action  brought  by 
the  reversioner  for  the  obstruction  of  the 
way.     Adeane  v.  ifortloek,  236 

8.  By  an  act  of  parliament  constituting  a  joint 
stock  company,  the  company  were  to  apply 
the  first  moneys  received  under  the  act  in 
discharge  of  the  expenses  incurred  in  obtain- 
ing the  act:  Held,  that  plaintiff,  though  a 
member  of  tbe  company,  might  sue  them  for 
his  time  and  trouble,  and  money  expended 
in  obtaining  the  act  Garden  v.  The  Oeneral 
Cemetenf  Company,  263 

4.  (1.)  The  sUtute  9  G.  4,  e.  22.  for  entering 
up  judgment  upon  the  certificate  of  the 
Speaker  of  the  House  of  Commons,  is  to  be 
construed  liberally ;  the  certificate  is  a  primd 
facie  case  for  the  party  who  appears  on  tbe 
face  of  it  to  be  entitled  to  costs ;  and  the 
oaitf  lies  on  the  defendant,  if  he  resists  pay 
ment,  to  make  out  that  the  plaintiff  is  not 
entitled. 

(2.)  Tbe  certificate  Is  conclusive  as  to  the 
amount  of  costs  specified  in  it 

(3.)  Tbe  action  on  the  certificate  may  be 
brought  against  any  one  of  several  persons 
named  In  it  as  liable.    Fevtor  v.  Bweon,  302 

6.  The  administration  of  the  charity  estates 


and  funds  comprised  in  and  described  by  the 
seventy-first  section  of  5  A  6  W.  4,  c.  76,  did 
not  continue  after  the  1st  of  August,  1836.  in 
the  persons  described  in  that  section.  Big- 
nold  and  Anotkerf  AppellanU;  and  Spring^ 
JUUL  and  Othert,  BeepoudenU,  746 

STATUTE  OF  FRAUDS. 
See  Contract.    Quabahtt,  2. 

STATUTE  OF  LIMITATIONS. 

1.  Accounts  not  in  writing  are  not  accounts 
excepted  by  the  statute  of  limitations. 

2.  Where  a  debtor  owes  his  creditor  some  debts 
from  a  period  longer  than  six  years,  and 
others  from  a  period  within  six  years,  and 
pays  a  sum  without  appropriating  it  to  any 
particular  debt,  such  payment  is  not  a  pay- 
ment on  account,  to  take  out  of  the  statute 
of  limitations  the  debts  due  longer  than  six 
years:  but, 

8.  The  creditor  may  at  any  time  apply  such 
payment  to  the  debts  due  longer  than  six 
years.    MiUe  v.  Fowkee,  465 

STATING  PROCEEDINGS. 
See  PKAcncK,  6. 

STOPPAGE  IN  TRANSITU. 

See  Troybr,  2. 

M.  purchased  lead  of  plaintiff  at  Newcastle, 
without  specifying  any  place  of  delivery : 
after  a  time  M.  desired  that  it  should  be  for- 
warded to  him  in  London,  and  plaintiff  gave 
M.'s  agent  at  Newcastle  an  order  on  plain- 
tiff's servant  for  its  delivery:  the  agent 
endorsed  the  order  to  a  keelman,  who  re- 
ceived the  lead  and  put  it  on  board  a  vessel 
for  London ;  tbe  vessel  arrived  in  London  on 
tbe  21st  of  June,  and  defendants,  as  wharfin- 
gers,  undertook  the  delivery  of  the  lead :  M. 
failed  on  that  day :  on  the  2.Sd  and  24th  M. 
demanded  the  lead  of  the  captain  of  the  ves- 
sel, who  refused  to  deliver  it,  though  the 
freight  was  tendered,  alleging  that  defend- 
ants had  stopped  it  on  account  of  the  failure 
of  M.  On  tbe  28tb  a  letter  arrived  from 
plaintiff  ordering  the  lead  to  be  stopped  in 
traneitu:  it  was  then  on  board  a  lighter  be- 
longing to  defendants :  Held,  that  tbe  traneitue 
was  not  at  an  end,  and  that  plaintiff  was  in 
time  to  stop  the  lead.  Jaekeon  y.  yiehol  and 
Another,  608 

SURETY. 
See  Insolybnt  Debtor. 
Plaintiffs  advanced  2600^  to  C.  upon  the  se- 
curity of  an  indenture  of  mortgage  executed 
by  C,  and  a  promissory  note  for  2600/.,  in 
which  defendant  joined  as  a  surety :  at  tbe 
time  of  the  advance,  C.  owed  plaintiffs  800/.. 
which  was  deducted  from  the  2600/.,  but  tbe 
recital  of  tbe  mortgage  deed,  which  was  read 
by  plaintiffs'  agent  in  tbe  presence  of  defend- 
ant, stated,  untruly,  that  the  800/.  had  been 
paid:  Held,  that  this  was  a  fraud  in  law, 
which  released  defendant  from  his  liability 
on  tbe  promissory  note.  Stone  and  Otkere  v. 
Compton,  142 

SURRENDER. 

Executrixes  of  tenant  from  year  to  year  signed 
the  following  instrument:—'*  We  do  herebgr 
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renounco  and  disclaim,  and  also  rorrender 
and  yield  up  to  the  lessot',  all  right,  title, 
interest,  use,  trust,  term,  and  terms  of  years 
whatsoever;  and  possession  of  that  messuage 
called  B. 

Held  a  surrender,  and  not  a  disclaimer. 
Do€  dem,  Wifatt  y.  Stayg,  664 

TRESPASS. 

Plaintiff  being  distrained  on  for  rent,  gave 
defendant,  her  landlord,  the  following  an- 
dertaking, — "In    consideration    of   Mr.    C. 

f'ving  me  the  furniture  distrained  for  rent, 
undertake  to  give  him  possession  of  the 
promises  on  or  before  one  week  from  the 
date  hereof."  Plaintiff  acted  on  this  instru- 
ment by  selling  some  of  the  furniture  for  her 
own  use,  and  at  the  end  of  a  week  defendant 
took  possession.  Plaintiff  having  sued  him 
in  trespass,  and  defendant  having  pleaded 
leave  and  license,  Held,  that  the  above 
instrument  established  the  plea.  Feltham  v. 
Cartwright  and  Other;  669 

TROVER. 

1.  W.,  captain  of  a  ship,  pledged  his  chrono- 
meter to  defendants,  the  owners  of  the  ship, 
in  consideration  of  their  advancing  him  50^., 
and  allowing  him  the  use  of  the  instrument 
during  a  voyage  on  which  he  was  about  to 
depart :  after  the  voyage  he  placed  it  at  the 
makers,  and  there  pledged  it  to  plaintiff,  for 
whom  the  makers,  being  ignorant  of  the 
pledge  to  defendants,  agreed  to  hold  it :  the 
money  advanced  by  defendants  not  having 
been  repaid, — Held  that  the  property  of  the 
instrument  was  in  defendants.  Retvta  ▼. 
Cnpper  and  Another,  136 

I.  Defendants  sold  to  plaintiffs  wheat,  for  which 
plaintiffs  were  to  pay  by  a  draft  on  a  London 
banker:  defendants  delivered  the  wheat  to  a 


carrier,  and  sent  the  bill  of  lading  to  plain- 
tiffs, but  took  the  wheat  again,  and  sold  it 
before  it  came  to  plan  tiffs'  possession,  be- 
cause plaintiffs  failed  to  send  a  draft  on  a 
,  London  banker:  Held,  that  plaintiffs  eoold 
'  not  sue  defendants  in  trover  for  the  wheat. 
Wilmtihur9t  and  Another  v.  Bowker  and  An- 
other, 641 

USURY. 

A  loan  of  money  at  more  than  5  per  eent  npoa 
the  security  of  a  deposit  of  a  lease,  a  warraoc 
of  attorney  and  a  promissory  note,  is  not 
protected  by  3  db  4  W.  4,  c.  98,  a.  7.  Berrimg- 
ton  y.  OoUia,  S3S 

VARLANCB. 
See  LiQUiDATKD  Daxaobs. 

VENUE. 
See  Pbactigb,  7, 16. 

VERDICT. 
See  Estoppel.    Plbadoio,  10. 

WAY. 
See  Dkbd,  Constbuctzoii  or,  2.    Pi.BADOia,  10. 

WILL. 
See  Etidbbcb,  9. 

WITNESS. 
See  Eyidbxob,  6. 

WRIT  OF  SUMMONS. 
See  Practice,  8. 

WRITS,  FORMS  OF,  S6«. 


END  OF  VOL.  V. 
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CASES 

ARGUED  AND  DETERMINED 

IV  THl 

COURT  OF  QUEEN'S  BENCH, 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO    THB 

EXCHEQUER  CHAMBER, 

IV 
IV   THl 

First  Year  of  the  Reign  of  Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were, 
Lord  Den^man,  C.  J.  Williams,  J. 

LiTTLEDALEy  J.  CoLERIDOE,  J. 


(Continued  from  Vol.  VII.) 
DOE  on  the  Demise  of  REED  against  ALICE  HARRIS.— p.  1. 

Testator,  intending  to  destroy  his  will,  threw  it  on  the  fire ;  but  a  devisee  under  the  will  snatched 
it  off,  and  took  it  away,  a  comer  of  the  envelope  only  being  burnt.  The  testator  was  di^ 
pleased  at  her  having  taken  it,  and  she,  being  urged  by  him  to  give  it  back,  promised  va  burn 
it,  and  pretended  to  do  so  in  his  presence,  but  did  not  Testator  afterwards  told  aiuHlicr  per- 
son that  the  devisee  had  thrown  the  will  on  the  fire ;  but,  on  that  party  expressiifg  a  doubt, 
testator  said  that  he  did  not  care,  and  that,  if  he  was  alive  and  well,  he  would  make  another. 
He  tooK  no  further  step  either  to  destroy  the  old  will,  or  to  make  a  new  one.  A  jury  having 
found  that  the  testator  had  revoked  the  will  by  burning, 

Held,  in  a  case  of  copyhold,  to  which  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  6,  does  not  ex- 
tend, and  before  stat  7  W.  4,  &  1  Vict,  c  26,  that  the  will  was  revoked  by  the  attempt  to 
barn,  and  was  not  revived  afler  such  revocation. 
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Ox  tlie  trial  of  this  ejectment  before  Coleridge,  J.,  at  the  Glamor- 
ganshire Spring  assizes,  1836,  it  appeared  that  the  action  was  brought 
by  the  heir  at  law  against  the  same  devisee  who  was  defendant  in  Doe 
dem.  Retdv,  Harris,  reported  6  A.  &  E.  209  :  and  the  question,  as  in 
that  case,  was,  whether  the  will  had  been  revoked  by  the  testator's 
throwing  it  on  the  fire,  where  the  envelope  had  been  partially  burnt. 
The  evidence  was,  in  all  material  points,  the  same  as  in  the  former 
case ;  {a)  but  the  lands  for  which  that  ejectment  was  brought  were 
freehold ;  in  the  present  case  the  lands  were  copyhold.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  that  which  the  testator  did  was 
an  actual  revocation  of  the  will,  and  so  intended  by  him ;  reserving 
leave,  however,  to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defend- 
ant, if  the  verdict  should  be  for  the  plaintift*,  and  this  Court  should  be  of 
opinion  that  the  Judge  ought  to  have  directed  a  contrary  verdict  or  a 
nonsuit.  The  jury  said  that  they  thought  the  will  revoked  by  the 
burning ;  and  a  verdict  was  taken  for  the  plaintiff.  In  the  ensuing 
term,  John  Evans  obtained  a  rule  to  show  cause  why  a  verdict  should 
not  be  entered  for  the  defendant.  In  Michaelmas  term,  1837,(5) 
'  Chilton  and  W.  M.  James  showed  cause. — First,  a  will  of  copyhold  is 
not  strictly  a  devise,  but  rather  an  appointment  or  declaration  of  uses ; 
it  is  not  within  the  Statute  of  Wills  ;(<?)  and  the  enactments  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  5,  do  not  apply  to  the  execution 
of  such  a  will.  (This  point  was  not  contested  in  argument,  and  was 
taken  for  granted  in  the  judgment  of  the  C«>urt.  The  authorities  cited 
upon  it  were,  Tuffnell  v.  Page,  2  Atk.  87,  Doe  dem.  Cook  v.  Danvers, 
7  East,  299, 1  Scriven  on  Copyhold,  291,  Pnrt  I.,  c.  5,  (8(1  ed.,)  Peake's 
Law  of  Evidence,  457  [426],  Part  II.  c.  17,  (5th  ed.,)  Royden  v.  MaU 
%ter^  2  Roll.  Rep.  383,  Carey  v.  Ashuv,  and  Mr.  Belt's  note  (3)  to  that 
(use.(d) )  Then,  if  wills  of  copyhold  may  be  executed  without  the  for- 
iQalities  required  by  stat.  29  Car.  2,  c.  3,  s.  5,  they  may  also  be  revoked 
in  other  ways  than  those  prescribed  by  sect.  6,  which  clearly  refers  to 
irills  executed  according  to  the  previous  section.  In  Mortimer  v.  Westy 
i'  Sim.  274,  a  devise  of  an  annuity  out  of  copyhold  estates  was  held  to 
be  revoked  by  a  codicil  not  witnessed  according  to  stat.  29  Car.  2,  c.  3, 
R.  6.  In  Vawser  v.  Jeffery,  3  B.  &  Aid.  4G2,  it  was  contended  at  the 
bar,  and  does  not  seem  to  have  been  disputed,  that  a  devise  of  copyhold 
lands  may  be  revoked  by  parol.  The  authorities  there  cited,  namely,  1 
Roll.  Abr.  614,  Devise,  (0,)  pi.  l,(e)  pi.  ^,{g)  Ford's  Case,  1  Sid.  73, 
Burton  v.  Gowell,  Cro.  Eliz.  306,  and  Coke  v.  Bullock,  Cro.  Jac.  49, 
show  that,  before  the  Statute  of  Frauds,  wills  of  freehold  might  be  re- 
voked by  parol,  or  by  act  of  the  testator :  Ex  parte  the  Earl  of  Bchester, 
7  Ves.  348,  also  illustrates  this  position.  Wills  of  copyhold,  having 
never  been  operated  upon  by  the  statute,  must  stand  upon  the  same  foot- 
ing. Sect.  22,  which  enacts  that  no  will  in  writing,  '^  concerning  any 
goods  or  chattels,  or  personal  estate,"  shall  be  repealed  "  by  any  words, 
or  will  by  word  of  mouth  only,"  unless  committed  to  writing  in  the  tes- 

(a)  See  Dot  dem.  Reed  v.  ffarritf  6  A.  &  E.  209,  and  the  introductory  part  of  the  judg- 
ment in  Uiis  case,  p.  9,  post 

(b)  NoTcmber  16Ui.  Before  Lord  Denman,  C.  J.,  Patteson,  WilUams,  and  Coleridge,  Js. 
(e)  82  H.  8,  c.  1.     And  see  34  &  85  H.  8,  o.  6. 

(d)  2  Bro.  C.  Ch.  68,  6th  ed. 

SI  Same  placitum,  as  Brook  ▼.  Warde,  Dyer,  810  b. 
)  FrenMs  Case. 
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tator's  lifetime,  &c.,  does  not  apply  to  copyhold  property ;  and,  even  if 
it  did,  the  revocation  here  is  by  more  than  words.  A  question  on  this 
clause,  as  to  the  personalty,  is  still  depending  in  the  Ecclesiastical  Court. 
In  Walcot  V.  Ochterlony^{(i)  decided  by  Sir  Herbert  Jenner,  in  the  Pre- 
rogative Court  of  Canterbury,  July  19th,  1837,  the  deceased,  having  ' 
made  a  will,  which  remained  in  the  hands  of  Mr.  George,  one  of  the 
persons  appointed  executors,  caused  a  letter  to  be  written  desiring  that 
the  will  might  be  destroyed.  The  executor  did  not  destroy  it ;  and  the 
deceased  was  never  informed,  down  to  the  time  of  her  death,  whether 
her  desire  had  been  complied  with  or  not ;  but  she  died  without  having 
altered  her  intention  to  revoke,  and  in  the  belief  that  she  had  done  so ; 
and  this  (in  a  case  within  the  Statute  of  Frauds)  was  held  a  good  revo- 
cation. Where  the  alleged  revocation  is  by  an  act,  it  is  a  question  upon 
the  evidence,  whether  or  not  a  revocation  was  intended ;  as,  in  Frenche'% 
Case^  1  Roll.  Abr.  614,  Devise  (0),  pi.  4,  where  the  testator  devised 
lands  to  one,  and  then  devised  the  same  lands  to  the  poor  of  the  parish, 
that  was  held  to  be  a  revocation,  though  the  second  devise  was  void.  In 
the  present  case  there  was  evidence  for  the  jury  of  an  intent  to  revoke. 
It  is  not  necessary  that  that  intent  should  be  declared  by  words ;  although 
there  were,  in  this  case,  words  intimating  that  such  an  intention  had 
existed.  [Patteson,  J. — Is  there  any  case  in  which  an  act  without 
words  has  been  held  a  suflScient  revocation  at  common  law  ?]  Frenches 
Case  is  one.  [Patteson,  J. — In  that  case  there  was  a  writing  incon- 
sistent with  the  prior  devise.]  A  party  may  show  the  intent  to  destroy 
bv  acts  as  unequivocal  as  any  words.  The  former  decision  in  Doe  dem. 
Reed  V.  Harris,  6  A.  &  E.  209,  (33  E.  C.  L'.  R.,)  S.  C.  1.  N.  &  P.  405, 
(36  E.  C.  L.  R.,)  where  the  act  was  held  insuflScient,  proceeded  strictly 
on  sect.  6  of  the  Statute  of  Frauds.  Parol  revocations  have  been  held 
good,  not  upon  any  technical  principle,  but  only  because  they  showed 
conclusively  that  the  testator  had  changed  his  mind.  But  the  same  in- 
ference may  be  drawn  from  any  other  fact  which  shows  clearly  that  the 
testator's  former  intention  cannot  have  continued :  as  a  feoffment  not 
effectual  for  want  of  a  good  livery  of  seisin,  or  a  bargain  and  sale  not 
properly  enrolled ;  or  a  change  in  the  testator's  estate  or  circumstances, 
as  by  marriage  and  the  bitth  of  a  child.(6)  The  authorities  on  these 
points  are  collected  in  2  Sheppard*s  Touchstone,  7th  (Preston's)  ed.,  pp. 

{a)  Not  yet  published.  The  reporters  are  indebted  to  Dr.  Carteis  for  a  note  of  Sir  H. 
JeoDer's  judgment,  from  which  the  following  is  an  extract.  After  stating  that  the  firnt 
question  was  the  intention  of  the  deceased,  and  that  the  animus  reyocapdi  was  clear, 
the  learned  judge  said  : — 

"  What  does  the  law  require  to  give  effect  to  such  intention  ?  The  Statute  of  Frauds 
provides  that  no  will  in  writing  of  personal  estate  shall  be  repealed,  nor  any  clause  or 
b«>|uest  therein  altered  or  changed,  by  any  words.  Is  this  a  revocation  by  words? 
1  apprehend  not.  The  deceased  did  not  say,  *  I  revoke  my  will,'  but  in  eliVct  says, 
*  Mr.  George  is  in  possession  of  my  will ;  I  am  not  able  to  destroy  it  myself,  but  I 
dr^ire  that  he  will  destroy  it;'  and  this  amounted  to  a  present  intention  absolutely  to 
reroke,  which  was  written  down  at  the  time,  approved  by  the  deceased,  and  by  her 
direction  communicated  to  the  person  in  whose  custody  the  will  was.  It  was  an  absolute 
direction  to  revoke,  reduced  into^writing  in  the  deceased's  lifetime.  There  is  nothing  in 
tLe  Statute  of  Frauds  which  prevents  such  revocation  having  effect;  and  it  is  clear 
that,  prior  to  that  statute,  a  will  might  be  so  revoked.  Further,  the  deceased  subse- 
quently directed  a  letter  to  be  written  to  Mr.  George,  intimating  that  she  would  give  her 
rea-^ons  thereafter,  and  evinced  anxiety  for  a  reply  to  that  letter  down  to  the  time 
of  her  death.  There  C(^uld  be  no  doubt  that  she  died  in  the  intention  to  revoke  the 
will,  and  in  the  belief  that  it  was  revoked.  I  am  of  opinion  that  the  will  in  this 
case  is  revoked,  and  that  the  deceased  is  dead  intestate.'' 

(6)  See  the  next  case.  (^  r\r\ci\o 
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410,  411,  c.  23 ;  8  Via.  Abr.  134 ;  tit.  Devise  (P) ;  2  Roberts  on  Wills, 
20,  (3d  ed. ;)  Part  IV.  c.  1,  s.  4.  If  the  intention  be  not  wholly  une- 
quivocal in  the  alleged  act  of  revocation,  still  the  construction  of  it  is 
for  the  jury.  In  stat.  7  W.  4  &  1  Vict.  c.  26,  s.  20,  the  legislature,  in 
altering  the  provisions  of  stat.  29  Car.  2,  c.  3,  s.  6,  as  to  revocation  of 
wills,  has  made  the  animus  revocandi  essential,  while  it  allows  the  revo- 
cation to  take  place,  not  only  by  burning  or  tearing,  but  by  "  otherwise 
destroying,'*  the  will. 

Maule,  John  Hvans,  and  J?.  V.  WilUama,  contra. — The  statute  of 
frauds  did  not  introduce  any  new  modes  of  revocation,  but  prohibited 
some,  leaving  the  rest  to  be  governed  by  the  same  rules  as  before. 
Where  it  enacts  that  burning  shall  be  a  revocation,  it  does  not  mean  any 
burning,  but  such  as  would  have  been  equivalent  to  a  cancellation  before 
the  statute.  A  burning  which  would  now  be  insuflScient  is  so,  not  by 
reason  of  the  statute,  but  because  the  animus  revocandi  is  not  clearly 
shown.  It  is  immaterial,  therefore,  that  the  present  is  a  case  of  copy- 
hold :  the  former  judgment  in  Doe  dem.  Reed  v.  Harris^  6  A.  &  E.  209, 
(33  E.  C.  L.  R.,)  is  decisive  here.  In  Bibb  dem.  Mole  v.  Thomas^  2  W. 
Bl.  1043,  the  testator  had  done  all  that  he  intended  to  do,  and  could  do, 
as  to  burning  and  tearing  the  will.  Here,  if  there  was  evidence  of  an 
intention  to  destroy  the  will,  there  was  no  proof  of  anything  done  by 
the  testator  or  by  his  direction  to  carry  that  design  into  effect.  His 
declarations,  after  the  supposed  burning,  are  no  evidence  of  any  fact  to 
which  they  relate.  Declarations  of  a  testator  are  not  evidence  to  inva- 
lidate his  own  will;  Frovis  v.  Reed,  5  Bing.  435,  (15  E.  C.  L.  R.) 
[Coleridge,  J. — There  were  also  declarations  of  the  defendant  herself.] 
The  expressions  of  the  testator  upon  the  whole  imply  a  supposition  by 
him  that  the  will  was  still  extant  when  he  used  them :  there  was  nothing 
which  showed,  at  any  time,  a  present  intention  in  him  to  revoke.  The 
case  therefore  differs  from  that  in  1  Roll.  Abr.  614,  Devise,  (0),  pi.  l,(a) 
where  a  man  revoked  his  will  by  parol  in  the  presence  of  certain  per- 
sons, requiring  their  testimony  of  his  present  revocation,  and  saying 
that  he  would  alter  the  will  when  he  came  to  D.,  which,  however,  he  diil 
not  live  to  do.  So  in  Walcot  v.  Ochterloni/,  ante,  p.  4,  note  (a),  the 
testatrix  had  made  a  present  intimation  of  her  desire  that  the  will  should 
be  destroyed :  she  had  done  everything  that  lay  in  her  for  that  purpose. 
In  Cranvel  v.  Sanders,  Cro.  Jac.  497,  it  was  held  that  a  testator's  saying 
he  has  made  his  will,  but  it  shall  not  stand,  is  no  revocation,  these  being 
"words  but  in  future."  [Patteson,  J. — Burton  v.  Gowell,  Cro.  Eliz. 
306,  seems  a  contrary  decision.]  Thomas  dem,  Jones  v.  Evans,  2  East, 
488,  and  Doe  dem.  Perkes  v.  Perh'S,  3  B.  &  Aid.  489,  (6  E.  C.  L.  R.,) 
are  instances  in  which  the  revocation  has  been  held  not  to  have  gone 
beyond  intention,  and  therefore  to  have  been  incomplete.  [Pattesox,  J. 
— What  do  you  say  to  the  cases  in  which  a  will  has  been  held  to  he 
revoked  by  an  imperfect  conveyance  ?]  They  are  anomalous,  and  of  a 
class  which  perhaps  would  not  now  be  introduced  into  the  law.  They 
are  attempts  to  take  away  the  subject-mattei*  upon  which  the  will  was 
to  operate,  but  are  not,  in  a  proper  sense,  revocations.  At  all  events, 
however,  there  is,  in  those  cases,  a  present  execution  of  an  intent,  as 
far  as  lies  in  the  testator.  [Patteson,  J. — The  expressions  of  Lord  Eldox 
in  Vawser  v.  Jeffery^  2  Swanst.  274,  are  strong,  and  put  the  point  differ- 
(a)  Same  placitum,  as  Brook  t.  Wardt^  Djcr,  310  b. 
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ently.  "  If  this  proceeds  to  a  case,  my  notion  would  be  to  suggest*' 
''  whether,  if  the  testator  had  attempted  to  convey  his  copyhold  estate 
in  the  same  manner  as  he  has  conveyed  his  freehold  estate,  that  would 
not  afford  evidence  of  his  intention,  hoAvever  incomplete  the  conveyance 
may  be?"]  That  means  "evidence  of  his  intention"  to  pass  the  copy- 
hold by  the  act  he  was  then  doing.  The  law  as  to  words  or  acts  express- 
ing an  intention  to  revoke  at  the  time  or  in  future  is  summed  up  in  8 
Vin.  Abr.  133-136,  Devise,  (0),  (P),  and  note  (4)  to  Duppa  v.  Mayo,  1 
Wms.  Saund.  278  A.  [Patteson,  J. — In  1  Powell  on  Devises,  516,' c. 
13,  3d  (Jarman*s)  ed.,  it  is  said,  "  If  one,  saying  that  he  had  made  his 
will,  added  that  it  should  not  stand ;  or  that  he  would  alter  it ;  these 
words  would  not  have  been  a  revocation ;  for  they  are  words  but  in 
futuro,*\a)  But  it  is  laid  down  in  the  same  page  that,  "  if  a  man  said, 
animo'vevocandi,  *my  will  made  at  A.  shall  not  stand,'  that  had  been 
an  immediate  revocation ;  for  it  referred  to  a  present  resolution. **( 6)] 
In  2  Shepp.  Touchst.  411,  c.  23,  7th  (Preston's)  ed.,  it  is  said,  "  But 
note  here,  that  revocations  in  general  are  not  favoured  in  law;  and 
therefore  he  that  will  avoid  a  former  will  by  revocation,  must  see  he 
prove  it  [ther  revocation]  well."  It  is  a  mixed  question  of  law  and  fact, 
to  be  laid  before  the  jury,  who  are  to  decide,  under  all  the  circumstances, 
whether  there  was  a  determined  intention  to  revoke.  A  mere  throwing 
on  the  fire  is  not  sufficient.  [Patteson,  J. — This  court  has  held  that, 
under  the  Statute  of  Frauds,  there  must  be  some  actual  burning  of  the 
will  itself.  It  does  not  follow  that,  at  common  law,  throwing  it  on  the 
fire  in  the  envelope  may  not  be  sufficient.]  A  particular  mode  of  can- 
cellation may  not  be  requisite  at  common  law,  as  it  is  under  the  statute : 
but,  if  the  testator  chooses  any  mode,  he  must  pursue  it  effectually. 
Here  the  facts  of  the  case,  and  among  them  the  testator's  declarations 
after  the  attempt  to  burn,  show  that  the  act  was  merely  inchoate.  And, 
further,  as  a  will  not  affected  by  the  Statute  of  Frauds  may  be  repub- 
lished by  parol,  those  declarations,  even  if  the  will  had  been  cancelled, 
amounted  to  a  republication:  Brotherton  v.  Hellier,  2  Sir  G.  Lee's 
Judgments,  (edited  by  Dr.  Phillimore,)  55,  and  Slade  v.  Dr.  Friend,  2 
Sir  (jr.  Lee's  Judgments,  84,  there  cited.  [Patteson,  J. — The  testator 
here  never  asserted,  after  the  attempt  to  burn  the  paper,  that  it  was  his 
will.  He  expressed  a  wish  to  have  it  back,  but  that  was  for  the  purpose 
of  destroying  it.]  He  permitted  it  to  remain  in  existence,  and  made 
no  other  will.  Cur,  adv.  vult. 

Lord  Denmax,  C.  J.,  in  Hilary  term,  1838  (January  20th,)  delivered 
the  judgment  of  the  Court. 

This  was  an  action  of  ejectment  for  copyhold  premises  by  the  heir 
at  law  of  the  person  last  seised  against  one  who  claimed  as  his  devisee. 
Tiie  plaintiff  succeeded  at  the  trial ;  but  leave  was  givt'n  to  the  de- 
fendant to  move  for  a  nonsuit,  or  for  a  verdict  in  liis  favour.  On  dis- 
cussing a  rule  granted  hi  conformity  to  this  permission,  the  question  was, 
whether  the  will  (admitted  to  have  been  duly  executed)  luid  been  well 
revoked.  The  facts  lay  in  a  narrow  compass.  The  testator  was  much 
under  the  influence  of  the  devisee,  who  lived  with  him  as  his  house- 
keeper, but,  according  to  the  testimony  of  a  witness  to  whom  the  jury 
jjave  credit,  he  had  frequent  quarrels  with  licr,  often  comnlauied  of  her 


(a)  Citing  Cranoll  y.  Sanders^  Cro.  Jao.  497. 

(b)  Citing  Burton  v.  Gowdl,  Cro.  Eliz.  806. 
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behaviour  towards  him,  and  on  one  occasion,  when  irritated,  he  tlirew 
the  will  upon  the  fire  ;  slie  rescued  it  without  his  knowledge,  at  which 
lie  expressed  his  displeasure  when  informed  of  it.  The  paper  in  which 
it  was  wrapt  was  thereby  partially  burnt ;  but  the  will  itself  was  not 
affected  by  the  fire.     The  devisee  kept  it  till  after  the  testator's  deatL 

These  circumstances  being  established  in  evidence,  the  learned  Judge 
asked  the  jury  whether  what  was  then  done  by  tlie  testator  was  an 
actual  revocation  of  the  will  and  so  intended  by  him.  In  another  case 
tried  between  the  same  parties,  Doe  dem.  Reed  v.  Harris^  6  A.  &  E. 
209,  (33  E.  C.  L.  R.  57  ;)  the  same  question  had  arisen;  and  upon  tlic 
same  facts  the  Court  was  of  opuiion  that  the  will  was  not  revoked. 
That  ejectment  was, however,  brought  to  recover  freehold  lands ;  and  our 
decision  proceeded  wholly  on  the  express  enactment  of  the  Statute  of 
Frauds.     [His  lordship  here  tead  sect.  6  of  stat.  29^  Car.  2,  c.  3.] 

There  the  will  itself  was  not  burnt ;  we  therefore  thought  that  the 
statute  prevented  it  from  being  revoked,  and  that  no  evidence  whatever 
of  what  was  said,  proving  ah  intention  to  revoke,  could  supply  that 
deficiency.  But  the'  property  now  in  question  being  Qopyhold,  to 
whicli  the  Statute  of  Frauds  does  not  apply,  because  it  is  not  devisable 
within  tlie  Statutes  of  Wills,  the  point  is  ditierent,  and  must  be  treated 
as  if  the  first-mentioned  act  had  never  passed.  In  that  case,  the  laA* 
would  have  required  clear  evidence  of  a  positive  declaration  of  the  in- 
tent to  revoke  at  the  time  such  declaration  was  made;  or  some  ac 
done  with  the  intent  thereby  to  revoke  ;  and  the  jury  would  have  hat. 
to  determine  whether  in  fact  such  declaration  was  made  or  act  done. 

Some  doubt  has  been  entertained  whether  any  declaration  could  hv 
sufficient  without  the  word  "  revoke ;''  but,  upon  full  consideration,  wt? 
think  it  impossible  so  to  limit  the  testator's  power  of  revocation,  and 
that  any  equivalent  word  or  words  and  expressions  would  be  sufiicicnt 
for  that  purpose. 

But,  further,  we  are  now  required  to  consider  whether,  without  any 
language  at  all,  a  testator  may  revoke  a  will  by  the  conduct  he  exhibits. 
And  this  appears  to  be  tantamount  to  an  inquiry  whether  conduct  can 
give  a  positive  declaration  of  intent.  If  it  can,  there  can  be  no  moie 
necessity  for  words  than  for  the  use  of  a  particular  expression.  Now, 
nothing  is  easier  than  to  imagine  such  gestures  and  proceedings,  con- 
nected with  the  will,  as  must  fully  convince  every  rational  mind  that 
the  testator  intended  to  revoke  his  will,  and  thought  he  had  done  so  by 
the  means  he  took  for  that  purpose.  But  if  he  who  has  power  to  re- 
voke by  declaring  a  present  resolution  then  to  do  so  does  in  fact  make 
that  resolution  manifest,  it  seems  clear  that  the  act  of  revocation  is 
complete  in  every  essential  part. 

This  proposition  is  not  inconsistent  with  any  authority  in  our  books. 
Any  doubt  that  may  rest  upon  it  may  probably  be  the  result  of  our 
habit  of  considering  the  subject  since  the  Statute  of  Frauds.  That  law, 
one  of  the  wisest  in  principle,  though  far  from  being  complete  in  its 
details  or  fortunate  in  its  execution,  enacts  certain  formaUties  for  giving 
effect  to  the  revocation  of  a  will ;  and  the  obvious  good  sense  of  that 
provision  has  in  some  way  embodied  itself  with  our  ideas  of  revoca- 
tion. But  the  law  with  respect  to  wills  not  within  that  statute  is  the 
same  as  it  was  before  the  statute. 

This  use  was  made  of  our  former  decision  between  the  same  parties . 
— the  will  was  intended  to  be  revoked  by  burning,  but  the  burning  was 
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not  complete,  and  the  will  was  held  not  to  be  revoked  ;  it  follows,  as 
the  revoking  act  was  not  performed,  that  there  was  no  revocation. 
But  this  is  clearly  a  fallacy.  Burning  the  will  is  one  of  the  modes  of 
revocation  permitted  by  the  Statute  of  Frauds :  it  follows  that  there 
must  be  burning  of  the  will  to  some  extent  to  satisfy  the  enactment : 
but  this  is  a  case  of  revocation  at  common  law,  which  only  requires 
evidence  of  intention ;  and  that  evidence  may  be  found  in  an  imperfect 
act  or  a  mere  attempt.  The  duty  then  of  the  judge,  in  trying  a  ques- 
tion as  to  such  revocation  of  a  will,  was  to  lay  before  the  jury  the  facts 
proved,  and  ask  whether  they  amounted  to  a  revocation.  This  was 
done  on  the  present  occasion :  there  .was  certainly  evidence  from  which 
the  inference  might  be  drawn,  and  by  which  we  think  it  was  warranted 
On  this  point,  then,  there  is  no  ground  for  a  new  trial. 

There  was  one  other  argument  which  requires  notice.     The  testator 
was  aware  that  his  devisee  had  taken  the  will  off  the  fire  ;  he  expressed 
his  annoyance  that  she  had  recovered  possession  of  it,  and  his  intention 
to  make  a  new  will  instead  of  it ;  yet  he  took  no  farther  steps  towards 
its  destruction  or  the  making  a  new  will.     He  was  therefore  said  to 
acquiesce  in  its  continuance ;  the  revocation  itself  was  said  to  be  re- 
voked and  the  will  revived.     This  state  of  things  may  certainly  exist 
and,  if  there  was  evidence  of  it,  such  evidence  ought  to  have  been  sub 
mitted  to  the  jury.     But  we  cannot  think  that  the  mere  knowledge  o 
the  continuing  existence  in  specie  of  a  will  intended  to  be  destroyed 
Avhen  accompanied  with  no  wish  to  restore  its  efficacy,  but,  on  the  con 
trary,  with  great  displeasure  at  its  rescue  from  the  flames,  does  consti 
tuie  such  evidence. 

The  recent  act,  7  W.  4  &  1  Vict.  c.  26,  for  amending  the  law  of  will > 
will  probably  prevent  any  future  agitation  of  a  question  like  the  pre 
sent,  as  the  third  section  makes  all  property  devisable,  and  the  twentieth 
and  twenty-second  prescribe  the  mode  of  revoking  wills  and  of  reviving 
such  as  may  have  been  revoked. 

Rule  discharged,  {a) 

(a)  See  the  next  case. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

WILLIAM  MARSTON  against  ROE  on  the  several  Demises  of 
WILLIAM  JOHN  FOX  and  WILLIAM  HALTON.  And  ROE 
on  the  same  Demises,  against  WILLIAM  MARSTON. — ^p.  14. 

In  the  ease  of  a  will  made  before  atat.  7  W.  4,  &  1  Vict.  c.  26,  the  following  points  were  de- 
rided by  the  Judges  of  the  Queen's  Bench,  (absente  Lord  Denman,  C.  J.,)  Common  Pleas, 
and  Exchequer,  in  the  Exchequer  Chamber. 

Where  an  unmarried  man,  without  children  by  a  former  marriage,  devises  all  the  property  he 
has  at  the  time  of  making  his  will,  and  leaves  no  provision  for  any  child  of  a  future  marriage, 
the  law  annexes  to  such  will  the  tacit  condition  that,  if  he  afterwards  marries  and  has  a  child 
bom  of  such  marriage,  the  will  shall  be  revoked. 

And  evidence  (not  amounting  to  proof  of  republication)  cannot  be  received  in  a  court  of  law  to 
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show  that  the  testator  meant  his  will  to  stand  good,  notwithatanding  the  subsequent  maniaga 
and  birth  of  issue. 

Such  revocation  is  not  prevented  by  a  provision  in  the  will,  or  otherwise,  for  the  future  wife 
only :  the  children  of  the  marriage  must  also  be  provided  for. 

Sembie,  that  such  revocation  is  not  prevented  if  property  acx]uired  by  the  testator  after  making 
his  will  descend  upon  the  child  of  such  marriage  on  the  testator's  death. 

It  is  not  prevented  if  the  child  takes  a  legal  estate  only,  and  no  beneficial  interest,  in  the  pro- 
perty so  descending. 

F.  made  a  will  as  above-mi^utioned.  Before  that  event,  J.  had  contracted  for  the  purchase  of 
an  estate  at  M. ;  possession  was  given,  but  no  conveyance  execute.  J.  then  died  intestate, 
leaving  F.  his  heir  at  law  and  sole  next  of  l^in.  F.  then  made  his  will,  and  afterwards  the 
estate  was  conveyed  to  him.  Hejd,  that  the  estate  was  not  after-acquired  property,  but  that, 
by  reason  of  F.*8  equitable  interest,  dqrivcd  from  J.,  it  was  one  of  the  subjects  of  devise  in 
the  will  made  and  revoked  as  above  stated. 

In  an  action  of  ejectment  by  F.'s  heir  at  law  against  the  devisee  under  such  will,  for  the  devised 
estates  :  Held,  that  the  plaintiif  might  give  parol  evidence  lUai  J.  purchosttd  the  property  at 
M.  as  agent  for  F.,  the  testator,  although  J.  had  contracted,  in  writing,  for  the  purchase,  in 
his  own  name. 

Held  also,  upon  bill  of  exceptions,  that  the  following  evidence  was  atlmissiblc  for  the  defendant, 
the  devisee,  in  the  same  cause,  the  bill  not  stating  for  what  purjjose  it  was  tenJr  red. 

Two  former  wills  of  the  testator ;  the  first  devising  all  hi.s  estates  to  J.,  subjort  to  an  annuity  to 
A.  B.  (whom  testator  afterwards  married  ;)  for  raising  which  annuity  a  term  in  certain  lands 
was  granted  to  defendant :  the  second  devising  certain  lands  to  A.  B.  for  life,  and  all  the  resi- 
due of  his  estates  to  defendant 

A  verbal  direction  given  by  the  testator,  after  the  will  made,  and  shortly  liefore  his  marriage, 
that  a  clause  barring  dower  should  be  omitted  in  the  conveyance  to  hiin,  then  preparing,  of 
certain  premises. 

This  case  was  brought  by  three  writs  of  error  from  the  Court  of 
QucxMi's  Bt'iich,  where  judgment  had  been  given  for  the  lessor  of  the 
plaiiitilF  on  a  special  verdict.  The  plaintiff  below  brought  ejectment 
to  recover  certain  lands  in  Staffordshire,  the  trial  of  whicli  action  was 
removed,  by  a  suggestion  on  the  record,  to  Gloucester,  where  it  took 
place  before  Aldeusox,  B.  (a)  Upon  the  trial,  cross  bills  of  exceptions 
were  tendered  to,  and  allowed  by,  the  learned  Judge ;  that  on  the  part 
of  tlie  lessor  of  the  plaintiff  containing  exceptions,  as  well  aeainst  ad- 
missions of  evidence  given  by  the  defendant  below,  as  also  for  tlie 
rejection  of  evidence  which  he  had  offered  ;  that  on  tlie  part  of  the 
defendant  below  for  the  rejection  of  evidence  only.  One  of  tlie  writs 
of  error  was  sued  out  by  the  defendant  below  to  bring  up  the  judgment 
which  was  given  for  the  plaintiff,  without  argnmont,  on  the  special  ver- 
dict ;  and  each  party  brought  up  his  own  bill  of  exceptions  by  a  writ 
of  error  sued  out  by  himself. 

Tiie  jury  found  for  the  plaintiff  as  to  the  premises  stated  in  the  de- 
claration to  have  been  demised  by  William  Halton.  And,  as  to  the 
residue  of  the  premises,  alleged  to  have  been  demised  by  \V.  J,  Fox, 
they  found  a  special  verdict.     The  verdict  stated : — 

That  on  January  17th,  1835,  John  Fox  made  his  last  will,  duly  exe- 
cuted ^f'.,  and  thereby  devised  as  follows.  "  I  srive  and  drvis.%''  ^^. 
(specifying  certain  messuases  and  lands)  *'  unto  and  to  tlie  u«'  of  my 
friend  Anne  I^akewell,  of  Uttoxeter  aforesaid,  sj)ifister,  and  h«r  asviims^ 
for  and  during  the  term  of  her  natural  lif*,  or  so  lone  th.  r  of  ms  sin. 
shall  remain  sole  and  unmamed,  subject,  nevertheless,  to  impeachment 
of  waste  :  and,  from  and  after  the  decease  or  marriage  of  the  said  Anne. 
Bakewell,  which  shall  first  hai)pen,  I  give  and  devise  the  said  messuages, 
dwelling-houses  or  tenements,  buildings,  yards,  gardens,  farms,  lands 
and  hereditaments,  with  the  appurtenances,  to  my  relation  William 

(a)  At  the  Spring  assizes,  1836. 
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Marston,  of  Manchester  in  the  county  palatine  of  Lancaster,  cork  mer 
chant,  his  heirs  and  assigns  forever/'  "  And,'*  (after  some  further 
devises  not  material  here,  to  relations  and  others)  "  I  give,  devise,  and 
bequeath  all  my  messuages,  farms,  lands,  tenements,  tithes,  rents,  here 
ditaments  and  real  estate,  and  parts  and  shares  of  such  (not  hereinbe- 
fore given,  devised,  and  disposed  of,)  wheresoever  situate  in  Great 
Britain,  and  whether  freehold,  copyhold  or  customary,  and  whether  in 
possession,  reversion,  remainder,  contingency  or  expectancy,  with  all 
rights,  members  and  appurtenances  thereto  respectively  belonging ;  and 
also  all  my  moneys,  securities  for  money,  goods,  cattle,  cliattels,  rights, 
credits,  efiects  and  personal  estate  whatsoever  and  wheresoever,  and  of 
what  nature,  kind  or  quality  soever,  unto  the  said  William  Marston, 
his  heirs,  executors,  administrators  and  assigns  forever,  according  to 
the  respective  natures  and  tenures  thereof;  nevertheless  subject"  to 
debts,  &c. 

That  from  March  25th,  1834,  down  to  the  time  when  he  executed  the 
said  will,  the  testator  contemplated  a  marriage  with  the  said  Anno 
Bakewell.  That  he  married  heron  February  21st,  1835,  and  lived 
with  her  until  the  time  of  his  death.  Tliat  from  the  time  of  his  mar- 
riage until  his  death  he  was  in  a  bad  state  of  health ;  and  that  on 
May  11th,  1835,  he  was  taken  ill,  and  died  in  about  two  hours.  And 
ihj^t  at  the  time  of  his  death  he  was  seised  in  fee-simple  in  possession 
of  the  residue  of  the  hereditaments  and  premises  mentioned  in  the  will, 
and  demised  by  the  said  William  John  Fox. 

That  the  said  will  was,  in  a  short  time  after  the  death  of  the  said 
John  Fox,  found  in  his  bedroom  in  an  oak  chest  of  which  he  had  kept 
the  key ;  and  that  Elizabeth  Stone,  the  person  who  had  found  tlie  will, 
had  been  told  by  the  testator,  ten  weeks  before  his  death,  where  he  had 
deposited  his  will. 

That,  on  16th  October,  1835,  the  said  wife  of  John  Fox  was  delivered 
of  the  said  William  John  Fox,  one  of  the  lessors  of  the  plaiutitf,  who 
is  the  only  son  and  heir  at  law  of  the  said  John  Fox. 

That  the  said  John  Fox  was  seised  in  fee  of  certain  lands,  tenements, 
and  hereditaments,  and  continued  so  seised  until  the  time  of  liis  death, 
out  of  which  lands,  tenements,  and  hereditaments,  his  widow  would  bo  ^ 
entitled  to  dower,  unless  she  was  deprived  thereof  by  the  operation  of 
his  will,  or  by  operation  of  law. 

That  the  testator,  on  20th  November,  1834,  had  agreed  to  purchase  a 
house  for  690/.  for  the  purpose  of  residing  in  it  when  married.  That 
in  the  draft  of  conveyance,  sent  to  the  testator  for  his  perusal,  was  in- 
serted a  declaration  that  "  any  wife  testator  might  take  sliould  not  be 
entitled  to  dower."  That  testator  requested  that  sucli  clause  should  bo 
struck  out ;  and  that,  upon  its  being  explained  to  him  as  he  was  on  the 
point  of  marriage,  that,  if,  after  he  was  married,  he  wished  to  resell  the 
property,  he  could  not  do  so  without  the  consent  of  his  wife,  he  said  he 
was  perfectly  aware  of  that,  and  that  he  did  not  intend  to  debar  his 
wife  of  dower. 

That,  on  the  30th  September,  1829,  Joseph  Fox,  the  brother  of  the 
said  John  Fox,  entered  into  a  written  contract  for  the  purchase  of  some 
property  at  Marston  Montgomery,  in  the  county  of  Dv^rby,  at  the  sum 
of  ^63/.  I4s.  6d,,  with  Thomas  Harrison  and  others,  trustees  under  the 
will  of  John  Etches  deceased.  That,  on  25th  March  following,  the 
said  John  Fox  w^as  let  into  possession  of  the  last  mentioned  premises ; 
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but,  the  titles  not  being  then  complete,  it  was  agreed  that  he  shoulo 
receive  the  rents  and  profits  from  that  period,  and  should  pay  interest 
to  the  said  trustees  on  the  purchase-money,  until  the  piurchase  was  com- 
pleted. 

That,  after  this  agreement,  the  said  John  Fox,  in  like  manner  as  the 
purchasers  of  other  parts  of  the  same  estate,  which  was  sold  in  lots, 
was  let  into  possession  of  the  property  so  contracted  for  by  the  said 
Joseph  Fox,  and  let  the  same  to  Jolm  Deaville,  who  held  the  same  as 
tenant,  and  paid  rent  half  yearly  to  Jolm  Fox,  from  the  said  25th  of 
March,  1830,  until  the  time  of  his  decease,  some  of  wliich  payments 
were  made  in  the  presence  of  his  brother  Joseph.  That  no  other  con- 
tract tiian  the  one  before  mentioned  to  have  been  entered  into,  by  the 
said  Joseph  Fox  with  the  said  Thomas  Harrison  and  others,  was  made 
for  the  sale  of  the  said  last  mentioned  property. 

That,  on  17th  November,  1834,  the  said  Joseph  Fox  died  immarried 
and  intestate,  seised  of  considerable  real  estates  in  fee  simple  in  pos- 
session, which  thereupon  descended  to  tlie  said  John  Fox  as  his  only 
brother  and  heir  at  law  ;  and  that  John  Fox  was  the  sole  next  of  kin 
of  Joseph  Fox,  and  entitled  to  administration  of  the  personal  estate  of 
which  he  died  possessed. 

That  by  lease  and  release,  bearing  date  6th  and  7th  March,  1835,  the 
said  property  at  Marston  Montgomery  was  conveyed  by  the  surviving 
trustees  under  John  Etches's  will  to  the  said  John  Fox,  in  consideratioi- 
of  463/.  14*.  6d.,  and  he  thereupon  paid  the  said  purchase-money,  anc! 
interest  thereupon  from  25th  March,  1830. 

That,  in  Augiist  1835,  the  said  John  Deaville  paid  half  a  year's  rent 
due  for  the  same  premises  on  the  25lli  March  preceding,  to  John  Hor 
dern,  who  was  one  of  tliC  executors  of  the  said  John  Fox. 

That  the  value  of  the  real  estate  left  by  the  said  John  Fox  amounts 
to  about  49,000/. 

Error  was  assigned  upon  the  judgment  in  the  common  form ;  and 
the  plaintiff  below  joined  in  error. 

The  plaintiff  below  (the  defendant  in  error,)  in  his  bill  of  exceptions, 
stated  that  the  defendant  below,  on  the  trial,  admitted  the  title  of  W. 
J.  Fox  as  heir  at  law,  and  consented  to  a  verdict  for  the  plaintiff  below 
as  to  the  premises  stated  to  have  been  demised  by  W.  Halton ;  but 
that,  as  to  the  residue  of  the  premises,  he  insisted  on  his  own  title  as 
devisee  imder  the  will  of  John  Fox,  dated  January  17th,  1835.  The 
plaintiff  below  then  stated  the  following  grounds  of  exception. 

First,  that  the  defendant  below,  (before  putting  in  the  will  of  Janu- 
ary, 1835,)  offered  in  evidence  a  will  of  John  Fox,  dated  March  25th, 
1834,  in  which  he  bequeathed  to  William  Marston  (the  defendant  be- 
low) and  another,  for  the  life  of  Anne  Bake  well,  an  annuity  of  40/., 
upon  trust  to  pay  the  same  to  her,  and  not  to  any  luisband  or  assignee, 
&c. ;  and  he  made  the  annuity  payable  out  of  the  rents  of  certain 
lands,  which  he  bequeathed  to  the  trustees  for  the  term  of  ninety-nine 
years  (if  Anne  Bakewell  should  so  long  live)  for  that  purpose ;  and, 
subject  to  the  above  bequests,  he  devised  all  his  estates,  lands,  &c.,  and 
personalty,  to  his  brother,  Joseph  Fox,  his  heirs,  executors,  &.C.,  for- 
ever. That  the  defendant  below  likewise  offered  in  evidence  a  will  of 
John  Fox,  dated  December  1st,  1834,  whereby  he  devised  certain  mes- 
suages and  lands  to  Anne  Bakewell  for  her  life,  and  from  and  after 
her  decease  to  the  said  William  Marston  in  fee  •  he  also  bequeathed 


Digitized  by  VjOOQIC 


lU]  8  Adolphus  &  Ellis.  461 

cortain  legacies ;  and,  subject,  &c.,  he  left  all  the  residue  of  his  real 
and  personal  estates  to  W.  Marston,  the  defendant  below,  his  heirs, 
executors,  &c.,  forever;  and  he  appointed  W.  Marston  and  another 
his  executors.  That  the  counsel  for  the  plaintitf  below  objected  to 
the  admission  of  these  wills  of  1834,  but  that  the  learned  Judge  re- 
ceived them,  whereupon  the  plaintiff's  counsel  excepted,  &c. 

The  second  ground  of  exception  was  the  admission  in  evidence  of 
John  Fox's  declaration,  under  the  circumstances  stated  in  the  special 
verdict,  (ant^,  p.  305,)  that  he  did  not  intend  to  debar  his  wife  of  dower. 
The  bill  of  exceptions  stated  this  evidence  to  have  been  objected  to  at 
the  trial,  on  behalf  of  the  plaintiff  below,  but  received  ;  whereupon,  &c. 

Thirdly,  the  bill  of  exceptions  stated  that  the  plaintiff  below,  at  the 
trial,  proved  the  contract  entered  into  by  Joseph  Fox  with  Harrison 
and  others,  for  the  piu*chase  of  property  at  Marston  Montgomery,  as 
stated  hi  the  special  verdict ;  and  it  set  out  the  contract  as  follows : 
**  Joseph  Fox,  of  Uttoxetcr,  hi  the  county  of  Stafford,  tanner,  doth 
hereby  acknowledge  himself  to  be  the  highest  bidder  for  the  purchase 
of  the  premises  described  in  the  annexed  particulars,  in  lots  2  and  3, 
imder  the  above  conditions,  at  the  price  or  sum  of"  &c. ;  "and  he 
hereby  agrees  to  pay  the  said  purchase  moneys  pursuant  to  these  con- 
ditions, and  in  all  other  respects  to  be  bound  by  and  perform  the  same ; 
and  the  vendors"  (namhig  them)  "  do  hereby  agree  to  sell  the  said 
tenements  and  premises  mentioned  hi  this  contract,  to  the  said  Joseph 
Fox,  under  the  above  conditions,  at  the  prices  aforesaid.  Dated  the 
;<Oth  day  of  September,  1829.  Joseph  Fox,  Benjamin  Carnell,  Thomas 
x.'arnell."  Then  followed  a  specijfication  of  tlie  lots.  The  bill  then 
stated,  as  in  the  special  verdict, . (ant^,  p.  304,)  the  facts  proved,  from 
he  letting  of  John  Fox  into  possession  to  the  payment  of  rent  by  Dea- 
nlle.  It  then  pi'oceeded :  "  And  the  counsel  for  the  said  Richard  Roe, 
.iirther  to  prove  the  said  issue  on  his  part,  and  for  the  purpose  of 
diowuig  that  it  was  the  said  John  Fox  who  entered  into  the'  said  con- 
ract  for  the  purchase  of  the  said  premises  at  Marston  Montgomery, 
and  that  the  said  Joseph  Fox  was  the  agent  for  the  said  John  Fox  in 
that  behalf,  and  had  signed  the  contract  as  such  agent,  then  and  there 
tendered  and  proposed  to  give  parol  evidence  that,  on  the  30th  day  of 
September,  1829,  the  said  Joseph  Fox  (the  brother  of  the  said  John 
Fox)  was  appointed  by  the  said  John  Fox  his  agent,  for  the  purpose 
of  making  the  agreement  aforesaid  for  the  purchase  of  the  said  pre- 
mises ;  and  that,  in  consequence  of  such  appointment,  the  said  Joseph 
Fox  did,  in  his  own  name,  but  as  such  agent  as  aforesaid,  and  on  be- 
half of  the  said  John  Fox,  sign  the  said  agreement ;  and  that  both  the 
said  Joseph  Fox  and  John  Fox,  in  the  year  1830,  within  three  months 
after  the  said  agreement  was  so  signed  as  aforesaid  by  the  said  Joseph 
Fox,  gave  instructions  to  one  James  Blair,  the  attorney  who  prepared 
the  deed  of  conveyance  of  the  same  hereditaments  and  premises,  that 
the  same  should  be  conveyed  to  the  said  John  Fox,  and  not  to  the  said 
Joseph  Fox ;  and  that  the  same  were  so  conveyed  accordingly."  And 
the  bill  of  exceptions  stated  that  this  evidence  was  objected  to  by  the 
counsel  for  the  defendant  below,  and  that  the  learned  Judge  rejected  it, 
whereupon,  &c. 

The  plaintiff  below  assigned  for  error  that  the  evidence  objected  to 
by  him  "  ought  not,"  and  that  the  evidence  tendered  by  him  as  above 
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mentioned  "  ought  to  have  been  admitted  and  allowed."     The  defend* 
ant  below  joined  in  error. 

The  defendant  below,  in  his  bill  of  exceptions,  stated  that  it  was  ad- 
mitted, on  the  trial,  that  the  testator  contemplated  marriage  when  he 
made  his  will  of  January  17th,  1835.  That  the  counsel  for  the  de- 
fendant below  oflered  in  evidence  certain  letters  of  the  testator  to  him, 
which  v/ere  set  out,  written  subsequently  to  the  will,  and  expressing 
much  kindness  to  the  defendant.  Also  a  letter  written  to  the  defend- 
ant after  the  marriage,  ainioimcing  it,  but  stating  that  no  act  of  the 
testator's  should  ever  prejudice  the  interest  of  relatives,  and  subscribed, 
"  Your  truly  sincere  and  affectionate  cousin,  John  Fox."  Also  a  ver- 
bal declaration  of  the  testator,  a  week  or  ten  days  before  his  death, 
that  he  had  made  his  will  and  that  he  would  not  alter  it,  as  it  was  so 
it  should  stand ;  that  he  had  left  the  chief  part  of  his  property  to  his 
friend,  Mr.  William  Marston ;  and  that  he  had  taken  care  the  Bake- 
wells  should  not  have  any  part  of  his  property ;  and  other  expressions 
to  a  similar  ert'ect  between  the  marriage  and  death  of  the  testator. 
Also  a  statement  by  him,  about  a  month  before  his  marriage,  that  he 
was  going  to  be  married  to  Anne  Bakewell ;  that  he  had  made  his  will ; 
that  he  had  left  her  a  very  handsome  fortune  whether  lie  married  her 
or  not ;  and  that  he  liad  left  Mr.  Marston  the  biggest  bulk  of  his  pro- 
perty, by  the  wish  of  his  brother :  and  other  declarations,  both  before 
and  after  the  marriage,  importing  that  his  property  would  fall  into  the 
hands  of  Marston,  the  defendant  below. 

The  bill  of  exceptions  then  stated  that  the  counsel  for  the  plaintiff 
below  objected  to  the  reception  of  these  letters  and  declarations,  and 
the  learned  Judge  excluded  them ;  whereupon,  &c. 

The  defendant  below  assigned  for  error  that  the  evidence  "  ought  to 
have  been  admitted  and  allowed,  to  entitle  the  said  defendant  to  a 
verdict."     Johider. 

An  action  of  trover  for  the  title-deeds  of  the  same  estate  had  been 
brought  by  the  lessor  of  the  plaintiff  against  the  defendant  below  in 
the  Court  of  Exchequer,  and  came  on  for  trial  before  Alderson,  B., 
at  the  same  assizes ;  and,  as  the  same  question  arose  in  both  actions, 
a  course  precisely  similar  was  pursued  in  both ;  and,  for  the  purpose 
of  avoiding  as  well  unnecessary  expense  to  the  parties  as  loss  of  time 
to  the  respective  Courts  of  error,  it  was  thought  convenient  that  the 
argument  of  the  writs  of  error  in  the  first  mentioned  cause  should  take 
place  in  the  presence  of  all  the  Judges  of  the  three  Courts  of  West- 
minster Hall,  the  parties  having  consented  that  both  cases  should  abide 
the  decision  of  the  present. 

This  case  was  argued  June  13th,  and  November  1st  and  27th,  1837, 
before  Tindal,  C.  J.,  Lord  Abinger,  C.  B.,  Littledale,  Pattesok, 
Williams,  Coleridge,  Park,  Bosanqttet,  Vaughan  and  Coltman, 
Js.,  and  Parke,  Bolland,  Alderson,  and  Gurney,  Bs. 

Sir  J,  Campbell,  Attorney-General,  for  the  plaintiff  in  error,  (the  de- 
fendant below.)  As  to  the  special  verdict.  The  plaintiff  in  error  is 
entitled  under  the  will  of  January  17th,  1835,  imless  it  has  been  re- 
voked. There  has  been  no  revocation  under  the  Statute  of  Frauds. 
Man'iage  and  the  birth  of  a  child  after  the  execution  of  a  will  un- 
doubtedly revoke  it  under  some  circumstances ;  Over  bury  v.  Overburjft 
2  Show.  242,  decides  this  as  to  personalty,  and  Christojiher  v.  ChrisiO' 
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phtTj  4  Burr.  2182 ;  S.  C.  2  Dickens,  445 ;  (a)  as  to  reality :  but  there 
is  no  rule  that  they  shall  do  so  at  all  events.  In  the  first  place,  the 
Court  will  look  at  the  testator's  intention  as  appearing  on  the  face  of 
the  will,  and  in  acts  done  and  declarations  made  by  him  before  and 
after  he  executed  it,  and  will  not  consider  the  will  revoked,  if  a  clear 
intention  appears  to  keep  it  alive.  If,  for  instance,  the  testator  were 
to  say  in  express  terms,  that  he  intended  the  will  to  stand,  although, 
after  executing  it,  he  should  marry  and  have  a  child  of  the  marriage, 
the  will  would  hold  good  notwithstanding  those  events,  and  thougli 
the  wife  and  child  should  be  unprovided  for.  Secondly,  the  will  is  not 
revoked  by  marriage  and  the  birth  of  a  child,  if  there  be  a  provision 
made  for  the  wife  and  child,  though  it  should  not  appear  that  such  pro- 
vision is  made  by  the  will  itself. 

As  to  the  first  point,  it  will  be  contended  on  the  other  side  that  mar- 
riage and  the  birth  of  a  child  revoke  a  will  by  the  operation  of  law  ; 
that  is,  either  the  law  supposes  a  tacit  condition  annexed  to  the  devise, 
that  those  events  shall  revoke  it,  or  the  occurrence  of  those  events  is  of 
itself  a  revocation  hi  law.  But  the  cases  show  that  there  is  no  rule 
which  excludes  consid(?ration  of  the  testator's  uitent.  In  Overbnry  v. 
Overbury^  2  Show.  243,  the  decision  was  merely  "  that  if  a  man  make 
his  will  and  dispose  of  his  personal  estate  amougsf  his  relations,  and 
afterwards  has  children,  and  dies,  that  this  is  a  revocation  of  his  will, 
according  to  the  notion  of  the  civilians,  this  being  an  itwjfficiosum  tes- 
tamenturn,^^  In  Lugg  v.  Luggy  1  Ld.  Ray,  441 ;  S.  C.  2  Salk.  592, 
(where  a  common  lawyer,  Treby,  C.  J.  of  C.  P.,  was  one  of  the  Dele- 
gates) marriage  and  birth  of  children  were  held  to  be  a  presumptive 
revocation  only  of  a  will  of  personalty,  and  not  a  revocation,  "  if  by 
any  expression,  or  any  other  means,  it  had  appeared  that  the  intent  of 
A."  (the  testator)  "was  that  this  will  should  continue  in  force." 
The  rule  on  this  subject  is  borrowed  from  the  Spiritual  Courts,  where 
the  circiunstances  in  question  are  held  to  raise  a  presumption  only, 
capable  of  behig  rebutted.  In  Spraage  v.  S/one,  Ambl.  721,  those 
circumstances  were  deemed  to  be  a  revocation ;  but  there  the  intent 
was  clear,  and  a  second  will,  unattested,  appears  to  have  been  relied 
on  as  evidence  of  it.  And  in  Brown  v.  Thompson^  1  Eq.  Ca.  Abr. 
413,  pi.  15;  S.  C.  1  P.  Wms.  304,  note  t,  6th  ed,  where  the  testator 
devised  to  E.  C,  whom  he  purposed  to  marry,  and  afterwards  married 
her,  and  died  leaving  her  pregnant,  the  will  was  held  not  to  be  revoked, 
reference  being  evidently  had  to  the  presumable  intention.  Thomp- 
9on  V.  Sheppard,  cited  in  Sheath  v.  York^  1  Ves.  &  B.  391,  and  394, 
and  note  (a)  to  p.  394.  Also  in  Enierson  v.  Bovil/ey  1  Phillim.  343, 
appears  to  have  been  decided  on  the  same  principle.  The  testator 
there,  a  widower  having  children,  made  a  will  of  personalty,  and 
afterwards  married,  had  a  child  born  of  that  marriage,  and  died  leav- 
ing real  and  personal  estates.  The  will  was  held  not  to  be  revoked, 
the  offspring  of  the  second  marriage  not  being  unprovided  for.  In 
Brady,  Lessee  of  Norris,  v.  Cubit t^  1  Doug.  31,  (w'lcre  memorandums, 
and  a  verbal  declaration  of  the  testator,  were  admitted  as  showitig  his 
intention,)  Lord  Mansfield  said,  (referring  to  Shepherd  y.  Shepherd^) 
5  T.  R.  51,  note  (a,^  "  In  that  case"  "  the  child  was  totally  unprovided 
for.  A  subsequent  marriage,  and  the  birth  of  a  child,  affords  a  mere 
presumption.     There  may  be  many  circumstances  where  a  revocation 

(a)  See  1  WiDlamf  on  Executors,  105,  notes  (fj  (g.)     Part  I.  B.  II.  c  3,  s.  5,  2d  ed. 
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may  be  presumed/'     But,  upon  my  recollection  there  is  no  case  m 
which  marriage  and  the  birth  of  a  child  have  been  held  to  raise  an 
implied   revocation,  where  there  has  not  been  a  disposition  of  the 
whole  estate."     "  In  such  cases,  the  inference  is  excessively  strong  in 
favour  of  the  wife  and  children."     Lord  Mansfield  then  argues  upon 
the  intention  of  the  testator  in  the  case  before  the  Court,  and  contiiuics ; 
— "  Suppose  a  man  had  given  several  legacies  by  a  will,  and  had  de- 
vised ail  liis  real  estate  to  the  use  of  his  children  when  he  should  have 
any :  would  a  subsequent  marriage  and  the  birth  of  a  child  have  re- 
voked a  will  of  that  sort  ? — But  I  am  clear,  on  the  other  ground,  that 
this  presumption,  like  all  others,  may  be  rebutted  by  every  sort  of  evi- 
dence."    And  BuLLER,  J.,  says,  "  Implied  revocations  must  depend  on 
the  circumstances  at  the  time  of  the  testator's  death."     In  Due  dem, 
Lancashire  v.  Lancashire,  5  T.  R.  49,  was  decided  that  marriage  and 
the  birth  of  a  posthumus  child  revoked  a  will  of  lands :  and  the  Court 
there  rejected  parol  evidence  ;  but  that  evidence  consisted  of  direct  de- 
clarations by  the  testator  of  his  intention  tp  revoke,  the  reception  of 
which  would  have  been  contrary  to  the  Statute  of  Frauds.  In  Ex  parte 
the  Earl  of  Ilchesler,  7  Ves.  348,  marriage  and  birth  of  children  were 
lield  not  to  revoke  a  will,  the  testator  havhig  provided,  by  a  settlement, 
for  the  children  of  that  marriage.     [Lord  Abinger,  C.  B.    The  will, 
there,  though  made  during  a  former  marriage,  gave  the  real  estates  to 
the  heirs  male  of  the  testator's  body,  generally.]     The  principle  of  the 
decision  is,  that  there  may  be  a  provision,  by  means  of  a  settlement 
made  after  the  will,  which  shall  prevent  its  being  revoked  by  marriage 
and  birth  of  children :  and  the  point  is  so  stated  by  Sir  John  Nicholl, 
hi  Johnston  Y.  Johnston,  1  Phillim.  447.   See  p.  47L     In  Sheath  v. 
Vor/e,  1  Ves.  &  B.  390,  the  testator,  when  he  made  his  will,  (of  real 
.md  personal  estate,)  had  a  son  living  who  would  have  been  his  heir : 
and  it  was  held  that  a  subsequent  marriage,  and  the  birth  of  a  child, 
who  would  not  have  been  the  testator's  heir,  did  not  revoke  the  will. 
That  decision  proceeded  wholly  on  the  groiuid  of  intent.     The  judg- 
ment of  Lord  Ellenborough  in  Kenebel  v.  Sera/ton,  2  East,  530, 
does  not  impugn  the  doctrine  of  intent ;  and  the  circumstance  there 
relied  upon  was,  that  the  wife  and  children  were  parties  provided  for 
by  the  testator.     The  argument  from  "  a  total  want  of  provision"  for 
the  new  family  (p.  542.)  did  not  arise.     And  it  is  not  denied  there  that 
evidencg,  even  of  parol  declarations  by  the  testator,  may  be  admitted 
to  rebut  the  implied  revocation.     Johnson  v.  Wells,  2  Hagg.  Ecc.  Rep. 
561,  (in  the  Ecclesiastical  Court,)  shows  that,  to  prevent  revocation 
from  taking  place,  the  provision  for  the  new  family  need  not  be  by  the 
will  itself;  the  wife  there  was  provided  for  by  a  settlement  upon  her, 
after  marriage,  of  property  left  to  her  separate  use  by  her  father.   Tat- 
dot  V.  Talbot,  1  Hagg.  Ecc.  Rep.  705,  (also  in  the  Spiritual  Court)  is  to 
the  same  effect ;  and  it  would  seem  that  the  amount  of  provision  is  not 
material.     And,  on  the  question  how  far  circumstances  may^  rebut  a 
presumptive  revocation,  decisions  in  the  Ecclesiastical  Courts  are  as 
strong  authority  as  those  in  the  Courts  of  Common  Law,  since  by  stat. 
29  Carr.  3,  c.  3,  s.  22.,  a  will  of  personahy  cannot  be  revoked  by  parol 
merely. 

In  the  present  case,  then,  according  to  the  authorities,  if  any  pre- 
pumptir»n  arises  of  a  revocation,  it  is  rebutted  by  the  facts.  The  testa- 
tor, when  he  executed  his  will  of  January,  1835,  contemplated  ma  nriagfi 
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with  Anne  Bakewell,  and  therefore  could  not  intend  that  the  marriage 
should  revoke  his  will.  [Parke,  B.  Contemplation  of  marriage  is  a 
vague  phrase.  Ho  might  not  know  that  she  would  accept  him.]  He 
left  her  the  estate  for  so  long  time  as  she  should  remain  unmarried, 
evideutlj  Intending  her  to  hold,  as  his  widow,  dum  sola  et  casta  ;  or,  at 
any  rate,  if  she  did  not  marry  him,  then  as  his  devisee  so  long  as  she 
married  no  other  person. 

But,  further,  the  will  is  unrevoked,  on  the  ground  that  the  future  wife 
and  child  are  otherwise  provided  for.  The  testator's  direction,  on  pur- 
chasing a  house  in  1834,  that  the  conveyance  should  not  contain  a 
clause  to  bar  dower,  shows  that  he  then  meant  the  wife  to  be  provided 
for  in  that  manner :  and  the  verdict  finds  that  he  died  seised  of  lands 
out  of  which  she  was  dowable,  miless  deprived  of  dower  by  the  will  or 
by  operation  of  law.  Stat.  3  &  4  W.  4,  c.  105,  s.  4,  may  be  relied  upon 
as  having  such  an  effect :  but  that  enacts  "  that  no  widow  shall  be  en- 
titled to  dower  out  of  any  land  which  shall  have  been  absolutely  dis- 
posed of  by  her  husband  in  his  lifetime,  or  by  his  will."  A  statute 
taking  away  a  right  which  existed,  and  was  favoiued,  at  common  law 
must  be  construed  strictly.  Now  a  will  speaks  from  the  time  of  execu^ 
tion ;  and  at  that  time  the  testator  was  not  tlie  "  husband"  of  Anne 
Bakewell.  Sects.  5  and  10  also  speak  of  acts  done  by  the  "  husband ;" 
both  those  sections,  and  sect.  4,  evidently  contemplating  transacliona 
during  the  coverture.  The  object  of  sect.  4  was  to  enable  a  husband 
to  bar  dower  without  fine,  or  such  other  equivalent  proceedings  as  wero 
formerly  necessary. 

It  has  been  held,  in  one  case,  Broivn  v.  Thompson^  1  Eq.  Ca.  Abr, 
413,  pi.  15,  S.  C.  1  P.  Wms.  304,  note  t,  6th  ed.,  that  provision  for  the 
wife  alone  was  sufficient  to  prevent  revocation.  But  here  the  child 
also  was  provided  for  by  the  property  conveyed  to  John  Fox  on  March 
6th  and  7th,  1835.  Joseph  Fox,  the  testator's  brother,  agreed  far  the 
piu-chase  of  that  property  on  September  30th,  1829.  It  is  not  shown 
that  he  made  the  agreement  otherwise  than  on  his  own  account.  Jo- 
soph  died  intestate  in  November,  1834,  leaving  the  testator  his  heir  at 
law ;  but  Joseph  had  not,  at  that  time,  such  an  equitable  estate  iia  the 
property  as  would  descend  to  an  heir  at  law  ;  and  therefore  the  testator 
liad  no  interest  in  it  until  the  legal  estate  was  conveyed  to  him  by  lease 
and  release  in  March,  1835 ;  but  that  was  after  the  execution  of  his  will. 
He,  therefore,  was  intestate  as  to  this  properly ;  and  it  descended  to  the 
lessor  of  the  plaintiff,  William  John  Fox,  as  his  heir  at  law.  William 
John  Fox,  therefore,  the  child  born  of  the  testator's  marriage  with 
Anne  Bakewell  was  provided  for  as  heir  at  law  of  the  undevised  pro  • 
perty;  and  the  will  was  not  revoked.  [Parke,  B.  Do  we  know 
•Miough  from  the  special  verdict  to  say  what  equitable  hUerest  passed 
by  the  contract  of  1829  ?]  It  is  sufficient  if  the  verdict  does  not  show 
that  there  was  such  an  interest  as  would  pass  to  Joseph's  heir  at  law. 

Then  as  to  the  exceptions  tendered  by  the  plaintiff  below.  First,  it 
is  objected,  generally,  that  the  wills  of  March  and  December,  1834,  were 
not  admissible.  No  reference  is  made  to  any  purpose  for  whidi  they 
were  put  in.  The  exception  cannot  avail  if  they  were  receivable  for 
any  imaginable  purpose.  Now  it  is  clear  that  the  defendant  (who  is  a 
trustee  under  the  first,  and  residuary  devisee  under  the  second)  might 
have  made  title  under  them  if  he  had  failed  under  the  will  of  1835. 
So,  secondly,  as  to  the  declaration  made  when  the  conveyance  of  a 
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house  was  executed.  That  also  is  excepted  to  generally ;  and  the  ex- 
ception fails  if  the  evidence  was  admissible  for  any  purpose.  Now  the 
declaration  was  made  before  the  will  of  1835  was  executed ;  and  what 
was  then  said  may  be  strictly  proper  evidence  if  the  question  is,  whe- 
ther or  not  the  testator  annexed  a  tacit  condition  to  his  will.  [Parke,  B. 
It  might  be  admissible  even  to  show  that  the  testator  was  of  competent 
imderstanding  to  transact  business.]  Thirdly,  parol  evidence  was  not 
admissible  to  show  that  Joseph  purcliased  the  property  at  Marstoii 
Montgomery  as  trustee  for  John.  The  object  of  such  evidence  was  to 
prove  a  trust  of  lands  created  by  parol,  contrary  to  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  s.  7.  If  Joseph  had  the  legal  estate  in  him,  it  could  not 
l)e  proved  by  parol  that  he  held  as  trustee  ;  and,  if  lus  interest  was  only 
equitable,  the  same  objection  applies,  it  being  an  interest  in  land.  Nor 
can  it  make  any  difference  whether  the  party  is  called  a  trustee  or  an 
agent.  There  is  not,  indeed,  any  proof  that  he  did  sign  as  an  agent 
The  contract  is  pimply  executed  by  Joseph  Fox  hi  Ins  own  name ;  and 
the  attempt  is,  in  etiect,  to  show  by  parol  tiiat  he  made  the  agreement 
as  trustee.  [Lord  Abinger,  C.  B.  Agency  would  not  make  him  a 
trustee,  in  the  sense  in  which  you  state  it.  Parke,  B.  May  not  a  man 
be  authorized  by  parol  to  make  an  executory  agreement  lor  another  ? 
TiNDAL,  C.  J.  As  an  auctioneer  is  made  by  parol  the  authorized  agent 
of  the  parties  to  the  sale.]  Here  the  purchaser,  by  writing,  professes 
to  contract  on  his  own  behalf.  Joseph  acquired  an  equUable  interest  ; 
and  he  had  it  either  beneficially  or  as  trustee  :  and  in  the  latter  case  it 
could  not  pass  by  parol.  At  all  events  the  quesiion  as  to  the  admissi- 
l)ilhy  of  this  evidence  does  not  atfect  the  case  of  the  plaintili'  ui  error 
upon  the  special  verdict. 

Then,  as  to  the  bill  of  exceptions  tendered  by  the  defendant  below 
The  letters  and  verbal  declarations  of  the  testator  were  admissible  to 
show  that  he  intended  his  will  to  stand :  what  weight  they  were  entillofl 
to  is  not  now  material.  If  marriage  and  the  birth  of  a  child  are  a  pre- 
sumptive revocation,  the  presumption  is  not  one  of  law,  and  h  may  be 
rebutted  by  facts.  It  is  raised  by  extrinsic  evi<i*Mco,  apd  may  be  met  in 
the  same  manner.  Acts  of  the  testator  may  clearly  be  ijiven  hi  evi- 
dence to  show  a  non-revocation  ;  thus,  if  he  had  ] provided  for  his  widow 
or  children  by  deed,  that  fact  might  be  proved,  as  showhig  his  hitent. 
Then  may  not  the  intent  be  also  shown  by  his  wopIs  or  letters  ?  Again, 
if  the  revocation  depend  upon  a  tacit  condition  annc^xed  to  the  will,  it 
is  not  a  pure  condition  of  law,  that  the  testator  sliall  not  many  an<l 
have  a  child  born  after  the  execution  of  the  will,  because  the  will  is 
clearly  not  revoked  if  tlie  testator  has  provided  for  the  wife  and  child, 
thereby  declaring  his  intent  that  the  will  shall  stand.  It  may,  then,  bo 
stated  genendly,  that  the  implied  condition  is  subject  to  the  qualitlca- 
tion,  that  the  testator  shall  not  have  made  an  elVectual  declaration  of  hi'? 
intent  that  the  will  shall  remain  unrevoked  :  and,  on  principle,  any  cir- 
cumstance which  shows  that  the  qualification  has  taken  effect,  so  that 
the  condition  loses  its  force,  may  be  proved  as  well  by  parol  evidence 
as  otherwise.  No  objection  arises  from  the  Statute  of  Frauds.  Not- 
withstanding the  statute,  a  will  may  be  revoked,  not  only  by  a  formal 
writing,  but  by  circimistances,  (as  by  the  ev(»nts  in  question,  of  marriage? 
and  birth ;)  and  there  is  no  statute  law  which  lays  down  that  the  con 
elusion  from  those  circumstances  may  not  he  rebutted  by  parol  evidence 
On  the  other  hand,  many  decisions  establish  that  h  may  be  met  by 
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evidence  showing,  not  that  the  will  has  been  republished,  but  that  it 
never  was  revoked.  The  doctrine  of  the  Ecclesiastical  Courts  on  this 
subject  is  laid  down  in  Lngg  v.  Luggj  1  Ld.  Ray.  441 ;  S.  C.  2  Salk.' 
592 ;  Emerson  v.  Bovilkj  1  Phillim.  342 ;  Thompson  v.  Sheppard. 
there  cited,  1  Phillim.  343  :  and  see  p.  472  ;  (a)  Johnston  v.  Johnston j 
1  Phillim.  447 ;  and  Wright  v.  Samuda^  and  Calder  v.  Calder^  there 
cited,  page  472  ;  and  Gibbens  v.  CrosSj  2  Add.  455 ;  in  which  cases  the 
question  is  uniformly  treated  as  one  of  intent,  to  be  explained  by  the 
facts  in  evidence ;  and  among  these  facts  the  Ecclesiastical  Courts  con- 
stantly admit  declarations  and  letters  of  the  testator.  [Alderson,  B. 
Suppose  the  testator,  after  marriage,  has  clearly  declared  his  intention 
that  the  will  shall  be  revoked,  and  he  afterwards  changes  his  mind,  and 
declares  his  intention  that  it  shall  take  effect,  is  the  will  ambulatory  iu 
the  mean  time  ?  and  where  are  such  changes  to  stop  ?]  Any  declara- 
tion, before  his  death,  that  he  intended  the  will  to  operate,  would  be 
proof  that  he  never  meant  it  to  be  revoked,  and  would  rebut  evidence 
adduced,  from  other  circumstances,  to  show  the  contrary.  The  mere 
declaration  of  an  intent  to  revoke  would  be  excluded,  as  in  Doc  dem, 
Lancashire  v.  Lancashire,  5  T.  R.  49.  The  decisions  on  this  point  in 
the  Ecclesiastical  Courts,  showing  that  revocation  or  non-revocation  is  a 
question  of  intent,  may  (as  was  before  pointed  out)  be  referred  to  as 
authority  at  common  law ;  but  the  prhiciple  that  the  testator's  intention 
shall  be  looked  to,  and  ascertained  from  the  facts  of  the  particular  caso, 
is  as  much  recognised  by  the  temporal  as  by  the  Spiritual  Courts.  In 
Brady y  lessee  of  Norris  v.  Cubit t,  1  Doug.  31,  Lord  Mansfield  held 
it  clear  that  the  presumption  of  revocation  from  marriage  and  birth  of 
a  child  might  be  "rebutted  by  every  sort  of  evidence ;"  and  Ashhurst,  J., 
relied  upon  a  "  strong  case"  {Rogers  v.  Longfield)  [b)  in  K.  B.,  Easter  T. 
13  G.  3,  "  as  to  the  admission  of  parol  evidence  to  rebut  an  equity,  or 
implication."  In  Kenebel  v.  Scrafton,  2  East,  543,  Lord  Ellex- 
BOROUGu  said  it  was  unnecessary  to  consider  whether  the  presumptive; 
revocation  could  be  rebutted  by  parol  declarations  in  favour  of  the  will ; 
but  it  seems  probable,  from  what  follows,  that,  if  it  had  been  necessary, 
he  would  have  grounded  his  judgment  on  the  declarations  there  proved. 
In  Pole  V.  Lord  Somers,  6  Ves.  326,  Lord  Elpon  says,  "  I  now  allude 
to  Brady  v.  Cubitt,  and  those  cases  upon  an  implied  revocation  of  a 
will ;  in  which  it  was  said,  evidence  of  declarations  was  admitted,  be- 
cause it  is  to  rebut  an  equity.  If  they  meant  to  say,  that  parol  evidence 
is  admitted,  to  get  the  better  of  a  presumption,  that  is  accurate  :  but  it 
is  perfectly  inaccurate  to  say,  that  any  thing  like  an  equity  is  to  b(; 
rebutted."  "  It  is,  not  rebutting  an  equity,  but  answering  a  pre- 
sumption." 

The  cases  which  may  be  cited  as  impugning  the  admissibility  of 
parol  evidence  for  this  purpose  do  not  apply.  In  Parsojis  v.  Lanncy 
Ambl.  557  ;  S.  C.  1  Ves.  sen.  189. ;  1  Wils.'245,  where  evidence  of  this 
kind  was  disregarded,  the  will  had  been  made  subject  to  a  contingency, 
and  had  been  completely  revoked  by  the  contingent  event  happening. 
The  revocation  weus  not  matter  of  presumption,  but  a  fact  established. 
In  Doe  dem.  Lancashire  v.  Lancashire,  5  T.  R.  49,  none  of  the  Judges 
contradicted  the  doctrine  now  contended  for.  The  declarations  which 
T^rd  Kenvon  laid  out  of  consideration  in  that  case  were  offered,  not 

(a)  See  also  1  Ves.  &  B.  391,  394,  and  note  (a)  to  p.  394. 

(6)  Or  Goodrigki  dem.  Hodges  v.  Clanfitld.    See  note  (b)  to  Kmdtl  ▼.  Serafton.  2  East,  63i. 
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as  circumstances  rebutting  a  presumption,  but  as  direct  evidence  of  re- 
vocation, which  was  contrary  to  the  Statute  of  Frauds.  The  revoca- 
tion there  was  estabhshed  independently  of  those  declarations.  And 
Lord  Kenton  thought  that  such  cases  turned  upon  an  implied  condi- 
tion aimerxed  to  the  will,  rather  than  an  intent  of  the  testator,  to  be  in- 
ferred from  circumstances.  Buller,  J.,  who  agreed  with  Lord  Ken- 
yon  in  rejecting  the  declarations,  (saying,  "  if  there  be  any  revocation 
at  all  of  this  will,  it  is  so  by  presumption  of  law,  independently  of  ex- 
j)ress  declarations,")  was  one  of  the  Judges  who  decided  Brady,  lessee 
of  No7ris  V.  Citbitt,  1  Doug.  31 ;  and  he  refers  to  this  case  with  appro- 
bation in  Goodtille  dem.  Holford  v.  Otway^  2  H.  Bl.  516,  subsequently 
to  the  detennination  in  Doe  dem,  Lancashire  v.  Lancashire^  5  T. 
R.  49.  In  Goodtitle  dem,  Holford  v.  Olway^  the  attempt  was 
to  alter,  by  declarations  of  the  testator,  the  effect  of  deeds  which  he 
liad  executed.  For  that  purpose  the  parol  evidence  was  clearly  not 
admissible.  Sir  R.  P.  Arden,  M.  R.,  in  Gibbons  v.  Cavnty  4  Ves. 
848,  disapproved  of  the  reception  of  evidence  to  rebut  the  presumption 
of  a  will  being  revoked  by  marriage  and  the  birth  of  a  child ;  but  he 
did  not  dispute  that  the  rule  of  evidence  was  established.  A  dictum 
of  Lord  Loughborough,  when  referring  the  case  of  Kenebel  v.  Scraf 
ion^  5  Ves.  664,  to  a  court  of  law,  may  be  cited  ;  but  his  lordship's 
observation,  "  that  the  parol  evidence"  (against  the  supposed  intention 
to  revoke)  "  did  not  weigh  at  all,"  applies  only  to  evidence  of  conver 
sations,  as  distinguished  from  formal  proof  of  republication ;  and  the 
dictum  is  uttered  only  incidentally,  and  is  probably  not  one  which  his 
lordship  intended  to  be  bound  by.  The. judgment  of  Sir  Herbert 
Jenner,  in  the  present  case  (a),  as  to  the  personal  property,  supports 
the  reception  of  this  evidence,  unless  a  valid  distinction  can  be  drawn 
between  realty  and  personalty.  The  defendant  below  is  entitled,  if  not 
to  judgment,  at  least  to  a  venire  de  novo. 

Sir  W.  W,  Folleit  for  the  defendant  in  error,  (the  plaintiff  below.) 
The  essential  points  of  this  case  are  only  two.  First,  on  the  special 
verdict,  taking  it  to  be  conceded  that  marriage  and  the  birth  of  a  child 
revoke  a  will  of  land  in  the  absence  of  other  circumstances,  are  there 
such  other  circumstances  in  the  present  case  as  rebut  tlie  ordinary  pre- 
sumption? Secondly,  on  the  bills  of  exceptions,  could  parol  evidence 
be  received  to  set  up  the  will  by  showing  an  intention  in  the  testator 
that  it  should  still  operate  ? 

As  to  the  first  point.  It  is  contended,  on  the  other  side,  that  mar- 
riage and  the  birth  of  a  child  revoke  a  will,  because  the  testator  is  sup- 
posed, in  those  events,  to  intend  revoking  it ;  but  that  his  intention  is 
a  matter  of  fact  to  be  inquired  into,  and  may  be  elucidated  by  any 
circumstances,  including  even  declarations  by  the  tc  stntor.  But  the 
question  does  not  turn  upon  intent.  In  Christopher  v.  Chrisiophery  2 
Dickens,  445 ;  S.  C.  4  Burr.  2182,  where  it  was  decided  that  marriage 
and  the  birth  of  a  child  revoke  a  will  of  real  property,  Perrot,  B.,  dif- 
fered from  the  rest  of  the  Court  of  Exchequer,  tliinking  it  a  contra- 
vention of  the  Statute  of  Frauds  that  a  revocation  should  take  effect 
even  by  these  events ;  and  Adams,  B.,  who  delivered  a  contrary  opinion, 
distinguished  between  express  revocations  and  those  to  be  implied  from 
facts,  holding  that  the  one  class  was  excluded  by  the  statute,  but  the 

(a)  In  the  Prerogative  Court,  March  21  at,  1837.  The  caae  (Feu?  v.  Marston)  will  be  pab- 
lirhed  in  the  firat  volume  of  Dr.  Curteia'a  Reports. 
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other  left  as  before ;  and  he  said,  "  Declarations  made  by  a  testator  he 
open  to  perversion ;  but  in  this  case,  it  is  not  declarations,  but  facts  (as 
a  subsequent  marriage,  and  having  children)  are  to  be  proved,  which 
are  notorious  matters."  The  distinction  between  declarations  and  the 
class  of  facts  alludod  to  was  evidently  the  ground  on  which  the  ma- 
jority of  the  Court  decided.  An  imperfect  settlement,  made  after  the 
will,  revokes  it ;  and  such  revocation  would  not  be  defeated  by  any 
number  of  letters  which  the  testator  might  write,  stating  that  lie  did 
not  mean  the  settlement  to  have  that  efl'ect.  [Tindal,  C.  J.,  referred  to 
Goodiille  dem.  HoJford  v.  Otway^  2  H.  Bl.  516.]  In  Fo7:se  and  Ilemd 
ling^s  case,  4  Rep.  60,  b,  where  the  Court  of  Common  Pleas  held  tha 
the  marriage  of  a  woman  revokes  a  will  previously  made  by  her,  i 
was  said  that  "  her  proper  act  shall  amount  to  a  countermand  in  law.' 
It  is  the  changing  of  her  status  that  makes  the  will  no  longer  eflectual. 
Lord  Kenton,  in  Doe  dem.  Lancashire  v.  Lancashire,  5  T.  R.  49, 
was  of  opinion  that  marriage  and  the  birth  of  a  child  revoked  a  will 
by  a  tacit  condition  which  the  law  annexed  to  the  will,  and  not  in  con- 
sequence of  a  presumable  change  of  intention.  Since  the  Statute  of 
Frauds,  the  most  direct  expression  of  an  intent  to  revoke  avails  nothing, 
unless  hitimated  by  the  means  there  pointed  out.  And  further,  if  a 
question  like  the  present  depends  on  intent,  the  intent  is  a  matter  of 
fact  on  which  a  jury,  and  not  the  Court,  should  draw  the  requisite  con- 
tlusion  from  the  evidence.  But  the  true  ground  of  revocation  is  the 
operation  of  law;  and  it  was  so  considered  in  Spraage  v.  Stone,  Ambl. 
721,  where  the  marriage  and  birth  were  held  to  be  "  in  point  of  law  an 
implied  revocation  of  the  will,"  and  no  inference  was  drawn  as  to  in- 
tention from  a  will  which  'the  testator  had  made  after  the  marriage, 
but  which  was  not  duly  attested.  This  last  circumstance  is  noiiccd  iu 
1  Poioell  on  Devises,  533,  c.  13,  3d  (Jarman's)  ed.  The  parol  evidence, 
rejected  in  Doe  dem,  Lancashire  v.  Lancashire,  5  T.  R.  49,  was  relied 
upon  by  the  defendants*  counsel  as  rebutting  the  proof  of  revocation ; 
and  the  remark  of  Lord  Ken  yon,  that  "  letting  in  that  khid  of  evidence 
Would  be  in  direct  opposition  to  the  Statute  of  Frauds,"  may  be  extend- 
ed to  evidence  offered  for  the  purpose  of  meeting  a  case  of  revocation; 
for,  if  that  could  be  admitted,  parol  evidence  must  also  he  received  to 
support  the  revocation ;  and,  if  receivable  in  answer,  it  would  be  so  in 
the  first  histance,  for  the  order  of  proof  could  make  no  ditference. 

There  are,  hideed,  cases  hi  which  marriage  and  the  birth  of  a  child 
have  been  held  no  revocation,  because  the  attendant  facts  were  such 
that  the  testator  was  not  placed  in  the  situation  in  which  a  will  is 
revoked.  But  (as  Sir  J.  Nicholl  lays  down  iu  Gihbens  v.  Cross,  2 
Add.  Rep.  455,)  it  is  revoked  prima  facie ;  the  onus  of  showing  the  con- 
trary lies  upon  tlie  party  contesting  the  revocation.  Then  what  evi-" 
dence  is  sufficient  for  this  purpose?  The  doctrine  as  to  revocation 
originates  in  the  civil  law,  and  is  founded  on  the  duty  which  a  man 
lies  under,  of  providing  for  his  children.  There  is  no  case  in  whicii 
the  re\ocation  by  marriage  and  birth  of  a  child  has  been  held  not  to 
take  place,  except  where  the  child  was  fully  provided  for,  or  where 
the  revocation  would  not  have  been  for  his  benefit.  Broton  v. 
Thompson,  1  Eq.  Ca.  Abr.  413,  pi.  15;  S.  C.  1  P.  Wins.  304,  note  *, 
6th  ed.,  is  not  an  exception ;  for  there  the  testator  had,  before  the  mar- 
riage, devised  to  E.  C,  whom  he  married,  and  her  heirs ;  the  son  born 
of  the  marriage  was  her  hen: ;  and  the  Lord  Keeper,  (Wright,)  after 
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admitting  that  "  alteration  of  circumstances  might  be  a  rex'oqation  of  a 
will  of  lands,"  proceeded  to  say,  "  no  such  alteration  appears  liere,  for 
no  injury  is  done  any  person ;  and  those  are  provided  tor  whom  the 
testator  was  most  bound  to  provide  for  ;''  and  he  established  the  will. 
The  groimd  of  decision  in  this  case  is  stated  by  Sir  John  Nicholl  in 
Johnston  v.  Johnston^  1  Phillim.  470,  to  be,  "  tliat  the  will  made  a  pro- 
vision for  the  wife,  and  through  her  for  the  son.'^  In  Kenehel  v.  Sen//- 
ton,  2  East,  541,  (and  there  is  no  case  to  a  dillerent  ellect  between  that 
and  Brown  v.  Thompson,)  Lord  Ellenborough  states  it  as  "  a  gene- 
ral proposition  of  law,  that  marriage  and  the  birth  of  a  child,  witliout 
])rovisiou  made  for  the  objects  of  those  relations,  of  themselves  operate 
a  revocation  of  a  will  of  lands."  But  he  adds  that  the  rule  does  not 
apply  "  where  the  same  persons,  who  after  the  making  of  the  will  stand 
in  the  legal  relation  of  wife  and  children,  were  before  specifically  con- 
templated and  provided  for  by  the  testator,  though  under  a  diti'erent 
character  and  denomination."  In  the  same  passage  he  approves  of 
Lord  Kenyon's  doctrine  in  Doe  dem.  Lancashire  v.  Lancashire,  5  T. 
R.  49,  that  the  revocation  should  be  ascribed  rather  to  a  tacit  condition 
than  to  a  presumed  change  of  intention,  "  which  alteration  of  inten- 
tion," he  observes,  "  should  seem  in  legal  reasoning  not  very  material, 
luilcss  it  be  considered  as  sufficient  to  found  a  presumption  in  fact, 
that  an  actual  revocation  has  followed  thereupon."  But  sucii  actual 
revocation  could  not  be  presumed,  consistently  with  the  Statute  of 
Frauds.  In  Ex  parte  The  Earl  of  Ilchester,  7  Ves.  348,  marriage  and 
the  birth  of  children  where  held  not  to  revoke  the  will,  (Lord  Eldox 
relying  on  the  circumstances  of  the  particular  case,)  because  the  wife 
and  children  were  provided  for  by  a  settlement,  and  there  was  a  son  of 
the  testator  by  the  first  marriage  living,  who,  in  case  of  a  revocation, 
would  have  taken  as  heir  at  law.  So  in  Shealh  v.  York,  1  Ves.  &  1^. 
390,  where  the  testator  left  two  children  by  two  marriages,  his  will 
made  between  the  first  and  the  second  marriage  was  held  not  revoked 
as  to  real  estate,  because  the  children  of  the  second  marriage  could  not 
have  benefited  by  such  revocation,  but  revoked  as  to  personalty,  be- 
cause, as  to  that,  the  rights  of  the  second  family  were  affected  if  the 
will  remained  in  force.  The  latter  point  in  that  case  had  already  been 
decided  by  the  Ecclesiastical  Court ;  and  the  principle  of  that  decision 
was  recognised  in  the  Prerogative  Court  by  Sir  John  Nicholl  in  7>//- 
bot  V.  Talbot y  1  Hagg.  Ecc.  Rep.  705,  and  Johnson  v.  IVellSy  2  Hagg. 
Ecc.  Rep.  561,  where  the  wills  were  upheld. 

Then  are  the  circumstances  stated  in  this  verdict  sufficient  to  rebut 
the  presumption,  that  the  will  is  revoked,  on  the  principle  of  former  de- 
cisions ?  The  testator,  by  his  will,  disposes  of  his  whole  property.  He 
makes  no  provision  for  the  heir,  and  ?ives  to  Anne  Bakeweli,  after- 
wards his  wife,  a  Hfe  estate  only  in  certain  promises,  and  that  subject  to 
the  condition  that  she  remain  immarried.  It  is  stated  in  the  verdict 
t!iat  the  testator  contemplated  marriage  with  her  down  to  the  time  of 
his  executing  this  will.  The  restriction,  "  so  long  thereof  as  she  slmll 
remain  sole  and  unmarried,"  seems  inconsistent  with  a  design  to  pro- 
^vide  for  her  in  case  of  her  marriage  with  him.  It  is  suggested  that  he 
wished  tlie  devise  to  operate  so  long  as  she  did  not  marry  any  other 
person ;  and  it  may  be  presumed  that  tlie  devise  was  not  meant  to  take 
effect  if  she  had  married  another  man  who  liad  died  in  the  testator's 
lifetime.     Neither  could  it  operate  after  she  had  married  the  testator. 
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It  was  not  a  forfeiture  that  he  imposed,  but  a  condition,  that  she  should 
be  solo  and  unmarried.  By  marrying  her  he  showed  that  he  no  longer 
intended  to  provide  for  her  in  tliis  way,  Smith  v.  Cowdery^  2  Sim.  & 
St.  358.  Then  it  is  said  thatshe  is  provided  for  by  dower,  stat.  3  &  4 
W.  4,  c.  105,  s.  4,  only  excluding  the  widow  from  dower  out  of  lands 
disposed  of  by  "  her  husband.^'  But  the  sense  of  the  clause  is,  that 
the  widow,  when  she  becomes  such,  is  not  to  have  dower  of  lands 
which  the  person  lately  her  husband  shall  have  disposed  of.  The  con- 
templation of  marriage  spoken  of  in  the  verdict  is  not  one  of  those  facts 
which  can  properly  be  attended  to  as  rebutting  a  presumed  revocation. 
This  will,  however,  was  not  made  in  contemplation  of  marriage,  but  in 
case  the  testator  should  die  before  the  marriage.  At  all  events,  the 
child  was  not  provided  for.  The  purchase  of  a  few  acres  at  Marston 
Montgomery,  after  leaving  the  bulk  of  the  property  so  that  it  passed 
from  thQ  heir,  could  not  make  such  a  difference  as  to  prevent  the  ordi- 
nary rule  of  law  from  attaching.  But  nehher  did  this  purchased  pro- 
perty descend  to  the  cliild  of  the  marriage.  If  Joseph  Fox  made  the 
contract  for  it  on  his  own  account,  he  had  the  equitable  estate  in  it. 
"  Equity  looks  upon  things  agreed  to  be  done,  as  actually  performed  ; 
consequently,  when  a  contract  is  made  for  sale  of  an  estate,  equity  /con- 
siders the  vendor  as  a  trustee  for  the  purchaser  of  the  estate  sold,  and 
the  purchaser  as  a  trustee  of  the  purchase-money  for  the  vendor." 
1  Sugd.  Vend,  and  Purch.  171,c.  4,  s.  1,  9th  ed.  The  equitable  estate 
vested  in  Joseph  would,  at  his  death,  in  November,  1S34,  go  to  his  heir 
at  law.  John  P'ox,  the  testator,  was  his  heir  at  law  ;  and  he;  after  tlie 
death  of  Joseph,  made  his  will,  giving  all  his  property  to  the  devisees 
mentioned  in  the  verdict.  The  son  of  John  Fox  would  not,  therrforo, 
inherit  the  property  at  Marston  Montgomery ;  and,  though  the  legal 
estate  in  it  miglit  pass  to  him  under  die  deeds  of  March,  1835,  a  Court 
of  Equity  would  have  decreed  a  conveyance.  In  fact,  however,  Joseph 
purchased  as  the  agent  of  John.  In  either  case  the  child  of  the  testa- 
tor's marriage  took  nothing  in  the  purchas(»d  estate,  but  as  trustee  for 
the  residuary  devisee.  The  bill  of  exceptions  was  rightly  tendered  on 
the  exclusion  of  evidence  that  Joseph  was  an  agent,  appohited  by  parol, 
to  purchase  the  estate  at  Marston  Montgomery.  An  agent  might  be 
so  appointed  for  that  purpose  ;  and  Joseph's  signature  to  the  contract 
bound  John. 

Then,  secondly,  as  to  the  other  points  raised  by  the  bills  of  excep- 
tions. The  parol  declarations  were  all  inadmissible  ;  and  among  thes(; 
ar*^  to  be  reckoned  the  first  two  wills.  It  is  said  that  they  might  have 
been  evidence  for  other  purposes  than  as  showing  intent ;  but  that  is 
an  evasion  of  the  pohit  which  the  parties  consented  to  raise,  and,  if  nc- 
cessar}^,  leave  should  be  given  to  amend  tlie  bill  of  exceptions  in  this 
particular.  It  is  clear,  however,  from  the  contents  of  these  wills,  that 
they  could  have  no  bearing  on  the  case,  except  as  showing  the  testa- 
tor's disposition  towards  particular  parties.  Ti^e  parol  declarations 
stated  in  the  special  verdict  ought  not  to  have  be:^n  introduced  tliere  ; 
if  they  were  admissible  at  all,  their  result  s'lould  Lave  been  found  by 
the  jury.  In  Brady y  lessee  of  Nor r is,  v.  Cifhift,  1  D  )ug.  31,  thero  was 
no  parol  declaration  stated  in  the  verdict,  except  the  desire  expressed 
by  the  testator  to  have  a  pen  drawn  through  a  passage  in  one  of  tlie 
memorandums.  If  the  case  decides  that  that  expression  was  properly 
introduced  as  a  declaration  of  the  testator,  the  judgment  is,  so  far,  erro 
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neous.  And  the  evidence  was  not  necessary  to  the  decision.  Of  the 
documents  subsequent  to  the  will,  set  out  in  that  verdict,  the  first  was  a 
regular  testamentary  paper  as  to  personalty  ;  the  second  was,  in  effect, 
a  re-publication  of  the  will,  and  was  properly  executed  for  that  pur- 
pose. Tlie  point  argued  at  the  bar  was,  whether  or  not  there  had  been 
a  revocation  by  operation  of  law ;  and  on  this  question  the  defendant 
was  entitled  to  succeed.  Lord  Mansfield,  indeed,  says  in  his  judg- 
ment that  the  presumption  of  a  will  being  revoked  by  marriage  and 
birth  of  a  child  "may  be  rebutted  by  every. sort  of  evidence;",  but 
that  must  be  legal  evidence ;  the  dictum  means  only  that  the  presump- 
tion is  not  unbending.  To  hold  that,  on  the  subject  of  implied  revoca- 
tion, parol  evidence  is  admissible,  and  the  question. of  revocation  to  be 
determined  by  the  jury,  would  be  over-ruling  all  the  cases  from  Chris- 
tapher  v.  Chriatophtr^  2  Dickens,  445,  downwards.  Of  the  two  cases 
cited  in  Brady ^  lessee  of  Norris,  v.  Cvbiii,  1  Doug.  31,  as  supporting 
the  admissibility  of  parol  evidence,  Rosters  v.  Longfieldy  {a}  is  not 
found  in  any  report,  and  Lffke  v.  Lake,  Ambl.  126  ;  S.  C.  1  Wils.  313; 
Bui.  N.  P.  298,  related  to  personalty,  which  is  dealt  with  by  the  Eccle- 
siastical Courts  upon  principles  different  from  those  of  the  common  law. 
A  revocation  by  matter  in  pais  would  be  for  the  consideration  of  a 
jury ;  but  then  it  must  be  executed  according  to  stat.  29  Car.  2,  c.  3, 
s.  6.  A  revocation  not  so  executed  takes  efl'oct  by  operation  of  law  ; 
and  it  is  for  the  Court,  not  the  jury,  to  say  when  it  so  operates,  and 
when  the  operation  is  defeated.  This  was  the  doctrine  of  Eyre,  C.  J., 
in  Goodtitle  dem.  Holford  v.  Otwuy,  2  H.  Bl.  516,  where  direct  evi- 
dence of  intention  was  offered,  but  rejected;  and  the  Lord  Chief 
Justice  said  it  was  difficult  to  understand  Brady  v.  Cubitty  supposing 
the  revocation  there  to  bave  been  by  operation  of  law,  and  not  within 
ihe  Statute  of  Frauds.  Buller,  J.,  acquiesced  in  the  general  ddfctrine 
of  Eyre,  C.  J.,  but  supported  the  decision  in  Brady  v.  Cubifty  by  a 
distinction,  which,  however,  appears  rather  adverse  than  favourable  to 
It.  And  in  Doe  dem.  Lancashire  v.  Lancashire,  5  T.  R.  61,  Buller,  J., 
held  that  the  testator's  declarations  were  not  to  be  regarded,  saying, 
*<  If  there  be  any  revocation  at  all  of  this  will,  it  is  so  by  presumption 
of  law,  independently  of  express  declarations. *' 

In  cases  where  the  reception  of  such  parol  evidence  has  been  inci- 
dentally discussed,  it  has  not  been  supported.  In  Kenebel  v.  Scrafton, 
2  East,  530,  a  decision  on  this  point  became  unnecessary ;  but  Lord 
Loughborough,  in  sending  the  case,  5  Ves.  663,  to  this  Court,  expressed 
his  opinion  "  that  the  parol  evidence"  (of  declarations  showing  an  in- 
tent not  to  revoke)  "  did  not  wei^h  at  all.'*  In  Christopher  v.  Chrh- 
topher,  2  Dickens,  445  ;  S.  C.  4  Bur.  2182,  the  judgments  of  Adams,  B., 
and  Smith,  B.,  who  decided  in  favour  of  the  revocation  by  marriage 
and  birth  of  a  child,  are,  in  principle,  opposed  to*the  admissibility  of 
declarations  as  evidence  on  the  subject  of  revocation.  Lord  Alvan- 
ley,  in  Gibbons  v.  Caunt,  4  Ves.  848,.  expressed  disapprobation  of 
jiarol  evidence  being  received  against  a  revocation  by  marriage  and 
birth  of  offspring.  In  Martin  v.  Savage,  Bam.  Chanc.  Rep.  189,  cited 
in  Potter  v.  Potter^  1  Ves.  sen.  440,  and  Gibson  v.  Lord  Montfort, 
1  Ves.  sen.  489,  Lord  Hardvvicke  held  that  a  testator's  declaration  of 
intent  that  his  will  should  stand,  after  a  primi  facie  revocation  by  mar- 
riage and  birth  of  a  child,  could  not  operate  as  a  republication.  Lord 
(a)  See  note  (b)  to  Kenebel  ▼.  Sera/ton,  2  Bait,  534. 
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Eldon,  in  the  dictum  uttered  by  him  in  Pole  v.  Lord  Somersy  6  Ves. 
326 ;  ant^  p.  3 13,  cannot  be  considered  as  pronouncing  on  the  admissi- 
bility of  such  evidence.  Th^  law  on  this  subject  is  laid  down,  and  the 
authorities  collected,  in  note  (4)  to  Duppa  v.  Mayo^  1  Wms.  Saund. 
277/,  where  the  doubt  expressed  (p.  278  «,)  whether  or  not  such  parol 
evidence  be  receivable,  seems  to  arise  chiefly  from  the  case  of  Brady y 
lessee  of  NorriSy  v.  Cubit ty  1  Doug.  31.  It  is  stated  in  that  note,  as  the 
argument  in  favour  of  such  proof,  that,  as  "  marriage  and  the  birth  of 
a  child  amount  only  to  a  presumptive  revocation,  and  as  the  circum- 
stances from  which  the  presumption  is  inferred,  arise  out  of  parol  evi- 
dence, they  may  be  repelled  by  the  same  kind  of  evidence."  It  does 
not  follow,  however,  that  evidence  of  declarations  may  be  received  for 
this  purpose. 

The  intention  to  revoke  or  republish  is,  in  fact,  immaterial,  where  it 
is  not  carried  into  effect.  If  an  unmarried  woman  devises  land  and 
then  marries,  the  will  is  revoked,  because  her  status  is  altered ;  if  the 
husband  dies,  her  will  is  not  set  up  again  :  and  if,  during  or  after  co- 
vertiu-e,  she  declares  her  intent  that  the  will  shall  have  effect,  it  is  not 
revived  unless  she  republishes  it  with  the  attestation  of  three  witnesses ; 
otherwise  the  Statute  of  Frauds  would  be  repealed.  If  a  lease  is  sur- 
rendered, the  Court  will  not  receive  parol  evidence  of  the  intent.  If  a 
lessor  makes  a  second  lease,  so  that  a  former  one  is  vacated  by  opera- 
tion of  law,  his  declaration  that  he  did  not  intend  to  revoke  that  can 
avail  nothing.  If  a  man  makes  a  will,  not  knowing  that  his  wife  is 
pregnant,  yet  the  birth  of  a  child  revokes  the  will  so  made.  It  would 
be  the  same  if  he  said  that  he  meant  his  will  to  stand  although  a  child 
f'hould  be  born.  [Patteson,  J.  No  kind  of  revocation  seems  to  de- 
j>end  more  on  intent  than  that  caused  by  executing  an  imperfect  con- 
veyance ;  but  there  parol  evidence  in  support  of  the  will  is  not  received, 
liut  whether  or  not  such  conveyances  are  revocations  by  operation  of 
law  may  be  a  question.  His  lordship  here  referred  to  the  observations  of 
Eyre,  C.  J.  in  Goodtitle  dem.  Holford  v.  Oiivayy  2  H.  Bl.  522,523.] 

As  to  the  decisions  in  the  Ecclesiastical  Courts,  there  has  been  an 
appeal  from  Sir  Herbert  Jenner's  judgment  in  the  present  case,  as* 
to  the  personalty,  which  shows  that  even  in  those  Courts  the  law  is  not 
settled.  But,  further,  the  Ecclesiastical  Courts  always  admit  testa- 
mentary declarations  of  the  testator,  where  a  will  is  disputed.  The 
ground  of  that  practice  is,  that  a  will  of  personalty  need  not  be  written 
or  signed  by  the  testator ;  it  is  sufficient  if  he  has  recognised  it ;  and  it 
may  often  be  necessary  to  ascertain  that  fact  by  proof  which  would  not 
be  necessary  or  admissible  as  to  a  devise  of  realty.  The  satne  obser- 
vation applies  to  proof  of  revocation  or  alteration  of  a  will.  Stat.  29 
Car.  2,  c.  3,  s.  22y  only  requires,  in  case  of  a  will  of  personalty  being 
repealed  or  altered,  that  such  repeal  or  alteration  shall,  if  verbal,  be 
committed  to  writing,  read  over  to  the  testator  and  allowed  by  him, 
and  proved  to  be  so  by  three  witnesses.  And  the  will  may  be  adopted 
or  republished  without  such  attestation.  So,  in  Emersori  v.  Bovilley 
1  PhUlim.  342,  Sir  William  Wynne  says,  that,  where  a  will  has  been 
revoked  by  marriage  and  birth  of  a  child,  "  the  death  of  the  child  does 
not  revive  the  will ; — ^but  it  requires  some  act,  some  recognition,  or 
something  to  show  the  deceased's  intention  that  it  should  take  effect." 
In  Sullivan  v.  Brookey  1  Phillim.  343,  there  cited,  Sir  George  Hay 
made    a  similar  observation.      And  again  in    Thompson  v.  Shep- 
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pard,  (a)  proof  by  letters  and  declarations  was  received,  to  show  tliat 
the  testator  did  not  intend  his  will  to  be  revoked  by  marriage  and  the 
birth  of  a  child.  But  in  each  of  those  cases  the  will,  being  of  person- 
alty, might  be  republished  by  a  mere  verbal  declaration.  For  the  same 
reason  the  verbal  declarations  were  admissible  in  Braddyl  v.  Jehtn^ 
2  Sir  G.  Lee's  Judgments,  193,  and  Lewis  v.  Bidhehy^  tiiere  cited, 
page  213.  Johnston  v.  Joh7ision,  1  Phillim.  447,  and  Gibbens  v.  CrosSy 
2  Add.  455,  where  parol  declarations  were  held  to  be  receivi^hlo,  were 
also  cases  in  the  Ecclesiastical  Courts,  concerning  wills  of  pi  rsonalty. 
The  same  observation  applies  to  Lugg  v.  Lttgg,  \  Ld.  Ra)'.  441 ;  S.  C. 
2  Salk.  592. 

The  result  is,  that,  in  the  case  of  a  devise  of  real  property,  mairiage 
and  the  birth  of  a  child  being  of  themselves  a  revocation  in  law,  tlieir 
effect  cannot  be  defeated  by  showing  the  intent  of  the  testator,  unless 
that  intent  be  expressed  by  an  instrument  executed  conformably  to  tfie 
Statute  of  Frauds. 

Sir  J.  Campbell,  Attorney-General,  in  reply.  It  is  coKtonded  that 
the  revocation  of  a  will  by  marriage  and  the  birth  of  a  child  takes 
effect,  not  by  a  presumption  or  condition,  but  by  a  rule  of  law,  found- 
ed on  duty.  But  the  testamentary  power  is  altogether  dependent  on 
intention.  By  the  law  of  England  a  testator  has,  in  the  first  instance, 
unlimited  power,  and  may  leave  the  whole  property  to  one  child,  or  to 
a  stranger.  The  decisions  hi  the  Courts  of  Law  jiave  ])rore'v  ded  on 
the  ground,  not  that  a  duty  would  be  violated  if  the  will  took  etiect, 
but  that  the  testator  did  not  mean  it  to  operate  after  the  change  of  cir- 
cumstances. If  a  revocation  took  place  in  all  cases  wIkto  the  testator 
married  afterwards  and  a  child  was  born,  his  intent  would  often  he  de- 
feated, as  if  he  made  his  will,  intending  at  the  time  to  marry  a  particu- 
lar person,  and  did  marry  her.  If  the  will  provides  for  the  future  wife 
and  child,  a  revocation  is  clearly  prevented.  The  cases  in  which  it  lias 
been  held  to  take  efiect  have  been  where  the  will  was  made  without 
contemplation  of  marriage,  or  where  all  the  property  was  devised  and 
no  provision  made  for  the  future  wife  and  child,  no  intention  appearing 
in  such  cases  that  the  will  should  remain  valid  notwithstanding  \\\g 
marriace.  Tlie  question  of  revocation  is  one  of  law ;  but  the  ques- 
tion of  law  arises  on  facts ;  and  those  are  to  be  found  by  a  jury,  tl.ough 
the  result  of  them  is  for  the  consideration  of  the  Court.  In  the  three 
cases  of  Christopher  v,  Christopher,  2  Dickens,  445;  S.  C.  4  Burr. 
2182,  Sprans^ev.  Stone,  Ambl.  721,  and  IJoe  dt^m.  Lancashire  v.  Lan- 
cashire,  5  T.  R.  49,  where  marriage  and  the  birth  of  a  child  were  I  ell 
to  be  a  revocation,  the  will  was  made  without  contemplation  of  the 
subsequent  marriage,  and  the  issue  were  unprovided  for.  But  in 
JJrown  V.  Thompson,  1  Eq.  Ca.  Abr.  413,  pi.  15,  S.  C.  1  P.  Wms.  ,^04, 
note  *t,  6th  ed.,  where  the  testator  made  his  will  in  contc  mplafion  of 
marriage  with  E.  C,  and  devised  to  her  and  her  heirs,  and  in  Brady ^ 
lessee  of  Norris,  v.  Cubit t,  Doug.  31,  Ex  parte  Lord  Itches ter,  7  Ves. 
348,  Sheathv.  York,  1  Ves.  &  B.  390,  and  Kenebetv.  Scrafton,  2  East, 
530,  where  there  were  other  incidents,  varying  the  cases  fronfi  tlie  three 
first  mentioned,  the  Courts  looked  at  all  the  circumstances,  and,  con- 
cluding from  them  as  to  the  intention  in  each  case,  held  the  wills  not 
revoked.  The  Ecclesiastical  Courts  proceeded '  on  the  same  principle 
in  Talbot  v.  Talbot,  1  Hagg.  Ecc.  Rep.  705,  and  Johnson  v.  f Veils,  2 
(a)  Cited  in  1  Phillim.  343 ;  and  Me  1  Ves.  Sc  B.  391, 394 ;  and  note  (a)  to  p.  394. 
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Hagg.  Ecc.  Rep.  561.  The  narrative,  in  the  present  special  verdict,  of 
the  testator's  declaration  as  to  dower,  might  be  dismissed  without  ma- 
terially altering  the  case.  And  the  statement  as  to  his  contemplating 
marriage  sufficiently  shows  that  he  had  it  in  view  at  the  time  of  exe- 
cuting the  will.  Upon  this  state  of  facts,  as  appearing  on  the  special 
verdict,  there  is  nothing  which  supports  an  implication  that  the  will 
was  revoked. 

As  to  the  provision  for  the  widow  and  child.  The  words  "  for  and 
during  the  term  of  her  natural  life,  or  so  long  thereof  as  she  shall  re- 
main sole  and  unmarried,"  provide  for  the  widow  if  she  should  marry 
the  testator  and  survive  him,  or  even  if  she  should  marry,  and  survive, 
another  person.  The  will  would  be  ambulatory  during  the  testator's 
life,  and  would  take  effect  at  his  death  in  the  literal  sense  of  the  words. 
Further,  the  widow  was  entitled  to  dower  out  of  lands  of  whicli  the 
testator  died  seised.  Stat.  3  &  4  W.  4,  c.  105,  s.  4,  enables  a  husband, 
during  the  marriage,  to  alien  lands  of  which  the  wife,  formerly,  would 
have  been  entitled  to  dower.  The  testator  here  did  not  exercise  that 
power,  but  intentionally  died  intestate  as  to  the  third  part  of  which  the 
wife  was  dowable.  It  was  as  if  he  had  said,  in  terms,  that  he  meant 
his  wife  to  take  that  third  part.  This,  therefore,  was  a  provision  for 
her  by  his  voluntary  act ;  and  he  showed  by  that,  as  well  as  by  the 
devise  in  her  favour,  that  he  meant  the  will  to  remain  unrevoked.  It 
is  for  the  defendant  in  error  to  establish  that,  where  the  widow  is  pro- 
vided for,  the  will  is  nevertheless  revoked  if  there  be  no  provision  for 
'the  issue.  But,  in  this  case,  there  was  such  a  provision,  by  means  of 
the  after-purchased  property ;  and  Brady ^  lessee  of  Norris,  v.  Cubitty 
1  Doug.  31,  and  other  cases,  show  that  a  will  may  be  kept  alive  by 
such  provision,  thou:^h  arising  independently  of  the  will.  Neither  tlie 
testator  nor  Joseph  Fox  had  any  legal  estate  in  tlie  property  at  Mars- 
ton  Montgomery  till  after  the  will  was  made ;  and  the  verdict  does  not 
show  that  cither  had,  before  that  time,  even  an  equitable  estate.  There 
was  only  an  executory  contract  made  by  Joseph  in  his  own  name ;  no 
purchase-mouey  had  been  paid,  nor  any  possession  given  to  Joseph  ; 
and  the  possession  by  John,  the  testator,  is  not  shown  to  be  connected 
with  Joseph's  contract.  If  the  vendors  had  refused  to  convey,  Joseph 
might  have  sued  at  law  for  damages,  or  in  equity  for  a  specific  per- 
>formLince ;  byt  he  had  no  interest  in  the  premises  which  could  pass  to 
.John  at  his  death.  The  passage  cited  on  this  point  from  Mr.  Sugden 
is  only  the  opinion  of  a  contemporary  writer.  The  legal  estate,  tlien, 
which  the  testator  acquired  in  these  premises,  descended  to  his  heir  at 
hw,  as  undisposed  of  by  the  will.  Its  value  to  the  heir  is  inmiaterial ; 
if  there  be  any  provision,  the  Court  will  not  measure  its  sufficiency. 

Then  as  to  the  bill  of  exceptions  tendered  by  the  plaintiff  below. 
Tiie  two  former  wills  were  admissible  if  they  tended  to  show  the  tes- 
tator's disposition  towards  parties  named  in  the  third  will,  or  the  inten- 
tion he  had  of  marrying.  [Parke,  B.  The  question  raised  by  the 
plaintiff's  bill  of  exceptions  is  simply  whether  these  wills  "  ought  to 
have  been  admitted  and  allowed."  We  must  decide  upon  the  bill  of 
exceptions  as  it  is  worded.]  The  declaration  as  to  dower  was  at  least 
admissible  with  reference  to  the  fact  of  the  testator  having  contemplated 
marriage.  The  tender  of  parol  evidence  as  to  Joseph  Fox's  agency 
was  an  attempt  to  set  uo  a  parol  declaration  of  trust,  contrary  to  stat 
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29  Car.  2,  c.  3.  s.  7.     [Parke,  B.,  cited  Wilson  v.  Hart,  7  Taunt.  295, 
(2  E.  C.  L.  R,  112,)  and  The  Duke  of  Norfolk  v.  Worthy,  1  Camp.  337.1 

As  to  the  bill  of  exceptions  for  the  defendant  below.     The  testator's 
declarations  there  referred  to,  were  admissible,  and  showed  his  inten- 
tion that  the  defendant  below  should  take,  whether  a  child  were  bom 
or  not.     It  is  suggested  that  in  a  case  hke  the  present  declarations  are 
to  be  excluded,  though  facts  may  be  evidence.     If  it  is  supposed  thai 
proof  of  facts  is  less  calculated  to  let  in  fraud  and  perjury  than  prooi' 
of  declarations,  the  difficulties  which  arose,  in  the  Dovglus  and  Berkt- 
ly  cases,  on  the  very  facts  of  birth  and  marriage,  afford  a  strong  argu- 
ment to  the  contrary.     But,  in  any  view  of  the  subject,  evidence  of  de- 
claration is  admissible.     If  the  revocation  by  marriage  and  birth  oi  a 
child  be  matter  of  presumption,  (as  it  was  considered  in  the  earlier 
cases,  and  still  is  in  the  Ecclesiastical  Courts,)  they  are  clearly  evidence 
to  rebut  the  presumption,  which  can  subsist  only  till  the  contrary  is 
proved.     If  it  depend  on  a  condition ,  (a  doctrine  first  introduced  in  Doe 
dem,  Lancashire  v.  Lancashire,  5  T.  R.  49,)  the  condition  is  created 
cither  by  law  or  by  the  testator's  act.     If  by  law,  it  may  be  asked 
whether  che  same  condition  is  annexed  to  every  will  made  by  an  un- 
married person  without  provision  for  a  future  wife  and  child  ?     If  by 
the  testator,  evidence  must  be  receivable  to  show  whetlier  the  party 
really  annexed  it  or  not.     Supposing  a  condition  to  be  annexed,  it  is 
not  merely  that  the  testator  shall  not  afterwards  marry  and  have  a 
child  born ;  two  further  terms  are  to  be  added,  that  the  wife  and  child- 
ren shall  not  have  been  provided  for,  and  that  the  testator  shall  not  have 
contemplated  marriage  when  he  made  his  will.     The  defendant  in 
error  seeks  only  to  add  another  term,  which,  like  the  former,  may  be 
supposed  for  the  purpose  of  effecting  the  testator's  intent,  namely,  that 
the  testator  shall  not  have  declared  that  he  means  his  will  to  stand  al- 
though he  may  marry  and  have  a  child  born.     If  that  were  expressed 
in  the  will  itself,  imdoubtedly  there  would  be  no  revocation  ;  and  the 
intention  may  be  proved  by  extrinsic  evidence.     The  principle  is  ad- 
mitted, when  it  is  allowed  that  evidence  may  be  given  of  the  party's 
status,  as  of  his  being  a  bachelor,  or  being  about  to  marry.  Supposing 
that  the  revocation  takes  place  by  a  rule  of  law,  still  that  rule  must 
admit  of  being  expanded,  in  the  same  manner  as  the  condition.    In 
any  view  of  the  subject  the  testator's  intent  must  be  the  guide  Xo  a 
decision. 

It  is  not  correct  to  say  that  the  ground  on  which  declarations  have 
been  received  in  the  Ecclesiastical  Courts  is,  that  they  constitute  a  re- 
publication. The  evidence  was  received  as  illustrative  of  intent  in 
Lugg  V.  Lugg,  1  Ld.  Ray.  441 ;  S.  C.  2  Salk.  592,  and  the  other  cases 
cited  on  this  point  for  the  plaintiff  in  error.  The  argument  here,  as  in 
those  cases,  is,  not  that  the  will  is  republished,  but  that  it  was  never 
revoked  ;  and  the  cases  cited  show  that  the  evidence  in  question  is  ap- 
plicable to  that  point.  Braddyl^.Jehen,  2  Sir  G.  Lee's  Judgmems 
193,  where  the  will  was  considered  as  revoked,  does  not  establish  the 
contrary. 

The  decision  in  Brady,  lessee  of  Norris,  v.  Cubitf,  1  Doug.  31, 
turned,  in  part,  on  evidence  of  a  declaration :  and  the  marginal  not(5 
(which  is  that  of  a  very  accurate  reporter)  states,  that  "an  implied  re- 
vocation of  a  will  by  a  subsequent  marriage  and  the  birth  of  a  child, 
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may  be  rebutted  by  parol  evidence."  In  Kenebel  v.  Scrafton,  2  East, 
530,  and  Dae  dem,  Lancashire  v.  Lancashire,  5  T.  R.  49,  the  parol 
evidence  was  not  relied  upon  by  the  Court,  but  it  was  not  laid  down 
that  such  evidence,  generally^,  is  inadmissible ;  nor  has  any  instance  of 
such  a  derision  been  pointed  out  In  Martin  v.  Savage,  Barn,  Rep. 
Ch.  189,  where  it  was  held  that  a  declaration  of  the  testator  could  not 
support  the  will,  there  had  been  "  a  settlement  by  fine,  which  had  re- 
voked the  will  by  altering  the  estate.  Potter  v.  Potter,  I  Ves.  sen.  440. 
In  such  a  case  mere  declarations  could  not  avail ;  but  there  was  not, 
properly  speaking,  a  revocation  of  the  will  j  it  was  an  ademption  of 
the  subject-matter.  So,  if  a  single  woman  makes  a  will  and  then  mar- 
ries, the  will  is  not  revoked,  but  the  condition  of  the  party,  and  that  of 
the  estate,  are  altered.  No  question  of  intent  can  any  longer  arise. 
[Patteson,  J.  No  power  remains  in  the  testatrix  to  revoke.]  In 
Goodlitle  dem,  Holford  v.  Otway,  2  H.  Bl.  516,  there  had  been  a  clear 
revocation  de  facto  ;  and  there  was  no  room,  therefore,  for  evidence  to 
explain  the  intent.  Lord  Loughborough's  observation  in  Kenebel  v. 
Sera/ton,  5  Ves.  663,  was  a  mere  jlictum  thrown  out  without  hearing 
any  argument ;  and  Lord  Alvanley,  in  Gibbons  v.  Caunt,  4  Ves.  848, 
did  not  say  that  he  refused  to  be  bound  by  the  rule  which  he  disap- 
proved. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  in  this  term  (January  26th)  delivered  the  judgment  of 
the  Court.  After  stating  (as  at  pp.  304.  308,  ante)  the  manner  in 
which  the  writs  of  error  came  before  the  Court,  his  lordship  proceeded. 
Tliis  case  has  accordingly  been  argued  in  the  presence  of  all  the  judges 
of  England,  with  the  exception  of  Lord  Denman. 

On  the  part  of  the  plaintiff  in  error,  (the.  defendant  below,)  it  was 
contended  that,  admitting  the  general  rule  to  be  established,  that  mar- 
riage and  the  birth  of  a  child  operated  as  the  revocation  of  a  will  made 
before  the  marriage,  where  the  wife  and  child  were  left  without  pro- 
vision, yet  such  revocation  was  grounded  on  an  implied  intention  of 
the  testator  to  revoke  his  will  under  the  new  state  of  circumstances 
which  had  taken  place  since  the  will  made,  and  upon  such  implied  in- 
tention only,  and  consequently  that  any  evidence  was  admissible  on  the 
part  of  the  devisee  which  showed  a  contrary  intention,  in  order  to 
rebut  such  presumption. 

On  the  part  of  the  defendant  in  error  it  was  contended  that  such  re- 
vocation, under  the  circumstances  above  supposed,  is  the  consequence 
of  a  rule  of  law,  or  of  a  condition  tacitly  aiuiexed  by  law  to  the  exe- 
cution of  a  will,  that,  when  the  state  of  circunistzmces  under  which  the 
will  is  made  becomes  so  materially,  or  rather  entirely,  altered  by  a  sub- 
so(|uent  marriage  and  the  birth  of  a  child,  the  will  should  become  void  ; 
and  that  the  operation  of  this  rule  of  law  was  alto.i^(;thcr  iiid(?pendent 
of  any  intention  on  the  part  of  the  testator.  The  broiid  question,  there- 
fore, which  has  been  argued  between  the  partitas  l:as  been,  whether 
evidence  of  the  testator's  intention  that  his  will  should  not  be  revoked 
is  admissible  to  rebut  the  presumption  of  lav/  that  such  revocation 
should  take  place  ?  And  we  all  concur  in  the  opinion  that  the  revoca- 
tion of  the  will  takes  place  in  consequence  of  a  rule  or  principle  of 
law,  independently  altogether  of  any  question  of  intention  of  the  party 
himself,  and  consequently  that  no  such  evidence  is  admissible.  The 
plaintiff  in  error,  in  support  of  the  proposition  for  which  he  contends, 
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has  relied  on  the  authority  of  various  decisions  of  cases  as  well  in  the 
Ecclesiastical  Courts  as  in  the  Courts  of  Common  Law.  With  respect  to 
the  former  we  cannot  but  entertain  considerable  doubt  whether  their 
authority  can  be  held  to  apply  to  the  present  question.  For,  whilst  we 
are  entirely  convinced  of  the  importance  of  an  miiformity  of  decision 
between  the  Courts  of  ecclesiastical  and  of  common  law  jurisdiction, 
where  the  same  state  of  facts  is  under  investigation,  or  the  same  prin- 
ciple of  law  is  under  discussion  in  each  ;  and  entertaining,  as  we  do, 
at  the  same  time,  the  highest  respect  for  the  learning  and  ability  of 
those  by  whom  justice  is  administered  in  the  Ecclesiastical  Courts,  we 
cannot  forget  that  in  the  question  now  before  us  we  have  to  deal  with 
the  provisions  of  a  statute  with  which  the  questions  ordinarily  comhig 
before  them  are  wholly  unenciunbered.  The  question  now  before  us 
relates  to  the  revocation  or  non-revocation  of  a  will  devising  real  pro- 
perty  ;  it  is  a  question  whether  such  revocation  shall  be  allowed  to 
depend  upon  evidence  of  intention,  that  is,  upon  evidence  of  which 
parol  declarations  of  the  testator  may  confessedly  form  a  part ;  whilst 
the  Statute  of  Frauds  has  anxiously  and  carefully  excluded  evidence 
of  that  nature,  with  respect  both  to  the  original  making  and  the  re- 
voking of  wills  of  land.  The  Ecclesiastical  Courts,  on  the  other  hand, 
are  concerned  in  the  granting  probate  of  wills  and  testamentary  papers, 
relatini;  to  personalty  only,  in  which  cases  no  statutory  enaciment  has 
excluded  parol  evidence  of  the  intention  of  the  testator  as  to  what 
shall  or  shall  not  be  a  testamentary  paper,  or  what  shall  or  shall  not 
amount  to  a  revocation  or  republication  of  a  will.  On  the  contrary, 
the  evidence  bearing  on  those  points  is  generally  mixed  up  with  decla- 
rations of  the  party,  and  frequently  consists  of  such  declarations  alone. 
The  decisions  therefore  in  the  Ecclesiastical  Coiu-ts,  referred  to  by  the 
counsel  for  the  plaintiff  in  error,  may  be  sound  decisions  with  respi'ct 
to  the  subject-matter  to  which  they  relate,  and  may  yet  furnish  no  au- 
thority on  the  case  now  in  judgment  before  us.  And,  if  that  quest io:i 
is  to  be  decided,  as  we  think  it  is,  by  the  weight  of  the  authorities  to 
be  fou!id  in  the  Courts  of  Common  Law,  the  balance  preponderates 
greatly  in  favour  of  the  proposition  that  no  evidence  of  intention  is  to 
be  admitted  to  rebut  the  presumption  of  law  that  a  will  is  revoked  by 
subsequent  marriage  and  the  birth  of  a  child.  The  cases  relied  upon 
principally  by  the  plaintiff  in  error  (the  defendant  below)  are  those  of 
Brady,  lessee  of  Norris,  v.  Cubit t,  1  Doug.  31,  and  Kejiebelv.  Sera/- 
ton,  2  East,  530 ;  those  which  are  appealed  to  by  the  defendant  in 
error  (the  lessor  of  the  plaintiff)  are  JDoe  dem.  Lancashire  v.  Lan- 
cashlre,  5  T.  R.  49,  and  Goodtitle  dem.  Holford  v.  Otway,  2  H.  Bl. 
516.  Now,  with  respect  to  the  case  of  Brady,  lessee  of  Norris,  v. 
Cithitt,  it  must  be  admitted  that  the  opinion  of  Lord  Mansfield  i^ 
expressed  in  terms  the  most  explicit  and  unreseiTcd,  that  the  presumption 
of  revocation  from  marriage  and  the  birth  of  children,  lik*e  all  otlu  r 
presumptions,  "  may  be  rebutted  by  every  sort  of  evidence."  But  it 
must,  at  the  same  time,  be  observed  that  the  decision  of  that  case  rests 
also  upon  other  grounds,  which  are  altogether  satisfactory  and  free  from 
objection  ;  viz.,  iBirst,  that  the  disposition  made  by  the  will  was  of  part, 
only  not  the  whole  of  the  estate  ;  and,  secondly,  that  the  instrument 
executed  after  the  birth  of  the  child  operated  as  a  republication  of  the 
devise  contained  in  the  will.  And,  as  to  the  case  of  Kenebel  v.  Scrq/- 
tony  it  aflords  no  authority  whatever  for  the  position  that  such  implied 


Digitfeed  byVjOOQlC 


57] 


8  Adolphus  &  Elus.  479 


revocation  can  be  rebutted  by  parol  evidence  of  a  contrarj^  intention 
existing  in  the  testator's  mind,  because,  in  that  case,  the  objects  of  the 
marriage  were  contemplated  and  provided  for  by  the  will,  so  that  there 
was  no  implied  revocation  whatever  of  the  will ;  and,  next,  because  the 
question  as  to  the  admissibility  of  such  evidence  is  expressly  declared 
by  Lord  Ellenborough,  in  givhig  the  judgment  of  tiie  Court,  to  be  ■ 
left  entirely  untouched  by  the  decision  of  that  case. 

And,  looking,  on  the  other  hand,  at  the  cases  rehed  upon  on  the  part 
of  the  lessor  of  the  plaintiff,  we  agree  entirely  with  Lord  Ken  yon  as 
to  the  ground  upon  which  the  doctrhie  of  imphed  revocation,  under  the 
circiunstances  now  before  us,  ought  to  be  rested.  That  very  learned 
jud;,re,  in  giving  his  judgment  in  the  case  of  Doe  dem.  Lancashire  v. 
Lancashire^  5  T.  R.  58,  59,  treats  it  as  a  principle  of  law,  of  which  he 
siig2:ests  the  foundation  to  be  a  tacit  condition  annexed  to  ihe  will  itself 
when  made,  that  it  should  not  take  effect  if  there  should  be  a  total 
change  in  the  situation  of  a  testator's  family  ;  and  this  foundation  of 
the  rule  is  confirmed  by  the  judgment  of  Lord  Ellenborough  in  the 
case  above  referred  to,  2  East,  541,  where  he  says  this  ground  is  to  be 
preferred  to  "  any  presumed  alteration  of  intention ;  which  alteration 
of  intention  should  seem  in  legal  reasoning  not  very  material,  unless  it 
be  considered  as  sufficient  to  found  a  presumption  in  fact,  tliat  an  actual 
revocation  has  followed  thereupon."  The  case,  again,  of  Goodiitle 
dcm.  Holford  v.  Olway^  2  H.  Bl.  516,  although  not  the  same  in  circum- 
stances, yet  establishes  the  very  same  principle  as  that  coiittuded  for  by 
the  defendant  in  error.  That  case  did  not  hideed  relate  to  the  revoca- 
tion of  a  will  by  subsequent  marriage  and  the  birth  of  a  child,  but  to 
revocation  of  a  will  by  a  subsequent  conveyance  of  lease  and  release 
executed  for  a  hmited  purpose  only.  But  the  same  pruiciple  was  laid 
down,  that  parol  evidence  shall  not  be  admitted  to  show  tiiat  the  testa- 
tor meant  his  will  to  remain  in  force  against  the  revocation  implied  by 
law  from  the  execution  of  such  subsequent  conveyarice,  the  Lord  Chief 
Justice  Eyre  stating  his  opinion  to  be,  "  that,  hi  cases  of  revocation  by 
operation  of  law,"  "  the  law  pronounces  upon  the  ground  of  a  pre- 
stunptio  juris  et  de  jvre^  that  the  party  did  intend  to  revoke,  and  that 
presu7)iptio  juris  is  so  violent,  that  it  does  not  admit  of  circumstances 
to  be  set  up  in  evidence  to  repel  it.  And  tiiis  makes  it  difficult,"  he 
says,  "  to  imderstand  the  case  in  Douglass,'^  [Brady ^  lessee  of  Norris, 
V.  Cubit t,  1  Doug.  31,)  "supposing  that  to  be  a  case  of  revocation  by 
operation  of  law,  and  not  within  the  Statute  of  Frauds." 

And  we  think  this  opinion,  at  which  we  have  anived,  not  only  sup- 
ported by  the  authority  of  the  decided  cases,  but  the  only  one  which  is 
consistent  with  the  provisions  of  the  Statute  of  Frauds.  For,  if, 
aeainst  the  intention  to  revoke,  which  is  presumed  by  law,  parol  evi- 
dence of  a  contrary  intention  could  be  admitted,  such  as  evidence  of 
conduct  of  the  testator  leading  to  the  inference  that  he  meant  the  will 
to  stand,  or  of  declarations  to  that  effect,  then  it  would  be  but  reason 
able  to  allow  such  evidence  to  be  met  and  encountered  by  evidence  of 
conduct  of  the  testator  leading  to  a  different  inference,  and  of  declara- 
lions  contradictory  to  the  former.  And,  again,  the  admission  of  such 
evidence  leads  to  this  further  difficulty,  that,  if  the  testator  changes  his 
first  intention,  and  adopts  a  contrary  one,  which  of  the  two  intentions 
is  to  prevail  ?  Is  it  to  be  the  first,  which  is  clearly  expressed  and 
proved,  or  is  it  the  latest  formed  intention,  like  the  last  will,  to  be  al- 
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lowed  to  predominate  ?  It  was  precisely  to  preserve  us  from  the  per- 
plexity and  uncertainty  of  such  conflicting  evidence,  both  in  the  making 
and  revoking  of  wills,  that  some  of  the  provisions  of  the  Statute  of 
Frauds  were  expressly  framed.  We  think,  therefore,  such  evidence 
was  inadmissible ;  and  that  the  rejection  of  it,  when  offered  by  the 
plaintift"  in  error,  (the  defendant  below,)  was  right ;  and  that  the  bill 
of  exceptions,  tendered  upon  that  ground  by  the  defendant  below,  and 
allowed  by  the  learned  Judge,  has  entirely  failed. 

But  the  plaintift'  in  error  contends  that  the  rule  of  law,  to  which  we 
have  adverted,  does  not  apply  to  the  case  before  us.  It  becomes  neces- 
sary, therefore,  to  determine  what  is  the  precise  rule  of  law  upon  this 
subject,  and  to  consider  the  objections  urged  against  its  application  to 
the  present  case.  And,  upon  a  careful  examination  of  the  several 
cases  which  have  been  decided  on  this  point,  we  take  the  rule  of  law, 
so  far  as  it  is  material  to  the  present  inquiry,  to  be  this ;  that,  in  the 
case  of  the  will  of  an  unmarried  man  having  no  children  by  a  former 
marriage,  whereby  he  devises  away  the  whole  of  his  property  which 
he  has  at  the  time  of  making  his  will,  and  leaves  no  provision  for  any 
child  of  the  marriage,  the  law  annexes  the  tacit  condition  that  subse- 
quent  marriage  and  the  birth  of  a  child  operates  as  a  revocacion. 

Now,  with  respect  to  the  rule  so  laid  down,  the  plaintiff'  in  error  ob^ 
jects  that  the  exception  to  it  is  not  confined  to  the  single  case  where  a 
provision  is  made  by  the  will  for  the  cliildren  of  the  marriage,  but  that 
the  case  is  also  excepted  in  which  a  provision  is  made  by  tlie  will  for 
either  the  wife,  or  the  children ;  and,  still  further,  he  contends  that,  if 
it  is  necessary  that  provision  should  be  made  for  both  wife  and  child- 
ren, it  is  enough  that  it  is  made  either  by  the  will  itself  or  any  subse- 
quent provision ;  and  that,  upon  the  facts  of  this  case,  it  appears  a  pro- 
vision is  made  for  both  in  the  one  way  or  the  other ;  and  that  the  estate, 
which  was  conveyed  to  the  testator  after  the  making  of  his  will,  being 
an  after-purchased  estate,  did  not  pass  thereby,  but  descended  to  the  child 
of  the  marriage  as  his  heir  at  law,  and  thereby  formed  such  a  provision 
for  him. 

With  respect  to  the  first  objection,  we  are  all  of  opinion  that,  under  tlie 
circimistances  above  supposed,  in  order  to  prevent  the  revocation  of  the 
will,  and  to  take  the  case  out  of  the  general  rule,  it  is  not  sufficient  that 
a  provision  is  made  for  the  wife  onJy^  but  that  such  provision  must 
also  extend  to  the  children  of  the  marriage. 

The  children  of  the  marriage,  both  in  the  consideration  of  our  law, 
and  of  the  civil  law,  from  which  the  rule  itself  has  been  adopted,  are 
the  subjects  of  the  marked  anxiety  of  both  codes  of  law.  This  is  evi- 
dent from  the  preamble  to  the  Statute  of  Wills,  32  H.  8,  c.  1.,  which 
recites,  as  the  object  of  the  statute,  t!)e  enabling  the  king's  subjects  to 
further  "  tfie  good  education  and  bringing  tip  of  their  lawful  genera- 
tions," and  "  to  discharge  their  debts,  and,  after  their  degrees  set  forth, 
advance  their  children:"  and,  still  further,  tl  e  obscrv'ation  of  Lord 
Chancellor  Nottingham,  in  the  case  of  Pitt  v.  Pelham  and  Another^ 
Freeman's  Rep.  Ch.  134,  {a)  is  direct  upon  the  point :  "  The  ground  of 
the  Statute  of  Wills,  32  H.  8.,  is  the  good  of  children  and  posterity."  And 
»io  case  has  been  decided,  in  which  the  will  has  been  held  to  be  not  re- 
voked, where  the  courts  have  not  acted  on  the  principle  that  the  pro- 
vision was  not  made  for  the  wife  only,  but  extended  to  the  children 

(a)  I1ie  case  was  temp.  Lord  Keeper  Bridgman.    8ee  S.  C.  in  Bom.  Proc  1  LeY.  304. 
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also.  In  the  case  of  Eyre  v.  Eyrty  cited  in  1  Peere  Williams,  304, 
the  will  appears  to  have  been  held  to  be  revoked  upon  the  ground 
that  no  provision  is  made  for  the  child.  And  the  case  of  Brown 
V.  Thompson^  1  Eq.  Cas.  Abr.  413,  pi.  15;  S.C.  1  P.  Wms.  304.,  note 
t,  6th  ed.,  which  at  first  seems  to  lead  to  a  contrary  conclusion,  does  in 
fact  support  the  principle  now  laid  down.  In  that  case,  the  testator 
had  devised  an  estate  to  the  woman  whom  he  afterwards  married,  and 
her  heirs ;  and  Sir  John  Trevor,  M.  R.,  held  the  will  to  be  revoked 
by  the  subsequent  marriage  and  the  birth  of  a  child ;  which  must  ne- 
cessarily have  been  on  the  ground  that  no  provision  was  made  for  the 
child  ;  and,  although  this  decree  was  afterward  reversed  by  the  Lord 
Keeper  Wright,  yet  such  reversal  (the  propriety  of  which  seems  very 
doubtful)  expressly  recognises  the  principle  that  the  children  of  the 
marriage  must  be  provided  for  by  the  will ;  for  he  assigns,  as  the  reason 
for  the  reversal,  that  "no  injury  is  done  any  person;  and  those  are 
provided  for,  whom  the  testator  was  most  bound  to  provide  for,"  mean*- 
ing  thereby  that  the  child  was  to  be  considered  as  provided  for,  by 
reason  of  an  estate  of  inheritance  having  been  given  to  the  mother. 
And  the  case  of  Kenebely,  Scra/lo?ij  2  East,  530,  (before  referred  to„) 
confines  the  exception  to  the  case  where  both  wife  and  children  ar* 
provided  for  by  the  will. 

Taking  therefore  the  rule  of  law  to  be,  that  the  children  of  the  mar 
riage  must  be  provided  for  in  order  to  prevent  the  revocation  of  thr 
will,  it  is  obvious  that  no  provision  whatever  is  made  by  this  will  foj. 
any  child  of  the  marriage ;  and  whether  any  provision  whatever  b 
made  for  the  wife  by  the  devise  to  her  of  the  estate  for  life,  upon  the 
condition  expressed  in  the  will,  or  whether  she  could  claim  a  provision 
by  her  right  to  dower,  we  give  no  opinion  whatever,  because  it  is  ob- 
vious that  such  provision  for  the  wife,  if  it  exists  at  all,  is  Umited  to^ 
her  for  life  only,  and  cannot  be  extended  m  any  way  to  form  a  pro- 
vision for  the  children  of  the  marriage. 

But  it  is  further  objected  that  an  after-purchased  estate  did  not  pass 
by  the  will,  but  descended  upon  the  son  in  fee,  and  thereby  became  a 
provision  for  him,  and  prevented  the  revocation  of  the  will.  In  th« 
first  place  we  answer  that  no  case  can  be  found  in  which  after-acquired 
property,  descending  upon  the  child,  has  been  allowed  to  have  that 
effect.  And  indeed  such  a  proposition  seems  incompatible  with  the 
nature  of  a  condition  anr.exed  to  the  will,  which,  so  far  as  relates  to 
the  existence  or  extent  of  the  provision,  niusi,  m  its  own  nature,  have 
reference  to  the  existing  state  of  things  at  the  time  the  will  itself  was 
made.  But,  secondly,  it  appears  to  us  a  conclusive  answer  to  the  ob- 
jection, that,  upon  the  statement  of  facts  in  the  special  verdict,  t!:e 
testator  had  in  him,  at  tlie  time  of  making  his  will,  an  equitable  interest 
in  the  estate  in  question,  which,  equitable  interest  passed  to  the  devisee 
under  his  will,  so  that  the  subsequent  conveyance  of  the  legal  estate  to 
the  testator  would  give  no  real  or  beneficiary  hiterest  to  his  heir  at  law. 
hut  would  make  him  a  trustee  for  the  devisee.  For  it  is  well  establish- 
ed that  an  estate  contracted  for  will  pass  under  general  words  of  devise 
in  a  will,  even  though  the  agreement  to  purchase  is  not  to  be  carried 
into  execution  until  a  future  day,  which  does  not  occur  until  after  the 
time  when  the  will  bears  date.  See  Poller  v.  Poller,  1  Ves.  sen.  437 ; 
(rreenhillv.  Greenhillj  Prec.  Chanc.  320:  see  also  the  case  cited  from 
the  Rolls,  in  7  Ves.  Jim.,  436,  16  Ves.  Jun.,  253 ;  Lawes  v.  Bennelly 
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1  Cox,  167,  cited  in  Ripley  v.  TVaierworthy  7  Ves.  436,  in  TownUy  ▼. 
Bedwelly  14  Ves.  596,  and  (as  Douglas  and  Witterwrongt)  in  Dan- 
iels V.  Davisoriy  16  Ves.  252.  And,  in  tliis  special  verdict,  it  appears 
that  the  contract  to  purchase  so  entered  into  by  Joseph  Fox,  upon  his 
dying  intestate  and  unmarried,  descended  upon  and  came  to  John  Fox, 
his  elder  brother  and  heir  at  law,  and  sole  next  of  kin,  and  tiie  person 
entitled  to  take  out  administration  of  his  personal  estate ;  John  Fox, 
therefore,  at  any  time  after  his  brother's  death,  had  the  right  to  file  a 
bill  in  equity  for  the  specific  performance  of  the  contract,  and  was 
therefore  seised  of  the  equitable  estate  at  the  time  of  making  his  will. 

Holding,  therefore,  as  we  do,  that  the  beneficiary  interest  in  this 
estate  passed  under  the  devise,  we  consider  the  descent  of  the  legal 
estate  upon  the  child  of  the  marriage  to  have  formed  no  provision  for 
him,  but  that  he  was  left  wholly  luiprovided  for,  as  he  neither  took  any 
thuig  under  the  will,  nor  any  thing  (if  that  would  have  been  sufficient) 
by  descent  from  his  father. 

We  therefore  think  the  will  revoked,  and  that  the  lessor  of  the  plain- 
tifl!"  is  entitled  to  have  the  judgment  affirmed  which  has  been  already 
given  for  him  on  the  special  verdict.  And  this  makes  it  unnecessary 
for  us  to  give  any  judgment  upon  the  bill  of  exceptions  tendered  by 
the  lessor  of  the  plaintiff :  for,  as  he  is  entitled  to  our  judgment  on  the 
facts  found  by  the  jury,  that  bill  of  exceptions  may  for  the  present  be 
considered  as  wholly  immaterial,  or  as  if  it  had  never  been  tendered  at 
the  trial ;  although,  at  the  same  time,  we  have  no  hesitation  in  declar- 
ing our  opinion  to  be,  that  the  learned  Judge  was  rigfit  in  adniiuiiig 
the  evidence  therein  mentioned,  but  wrong, in  rejecthig  the  evidence 
which  was  offered  to  prove  tliat  Joseph  Fox  entered  into  the  agree- 
ment of  purchase  stated  in  the  bill  of  exceptions  as  the  agent  of  John 
Fox. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  judgment  oi 
the  Queen's  Bench  must  be  affirmed. 

Judgment  affirmed. 
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ARGUED  AND  DETERMINED 

IV  THB 

COURT  OF  QUEEN'S  BENCH, 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO   TMS  • 

EXCHEQUER  CHAMBER, 

IK  THE 

First  Year  of  the  Reign  of  Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were, 
Lord  Denman,  C.  J.  Patteson,  J. 

L1TTLEDALE9  J.  CoLlSRIDOEy  J. 


The  QUEEN  against  the  Mayor,  Sheriffs,  Citizens,  and  Commonalty 
of  the  City  of  LINCOLN.— p.  65. 

A  ptrty  who  is  liable,  by  preflcription,  to  repair  a  bridge,  is  also  prirad  facie  liable  to  repair  the 

highway,  to  the  extent  of  300  feet,  from  each  end. 
8ach  presumption  u  hot  rebutted  by  proof  that  the  party  has  been  known  only  to  repair  the 

fabric  of  the  bridge,  and  that  the  only  repairs  known  to  have  been  done  to  the  highway  huve 

been  performed  by  commissioners  under  a  turnpike  road  act. 

This  indictment  (removed  into  K.  B.  by  certiorari)  was  tried  at  the 
Lincoln  Summer  assizes,  1834,  when  a  verdict  was  taken,  by  consent, 
for  the  Crown,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

The  indictment  stated  that,  from  time  immemorial,  there  was  and  yet 
is  a  common  and  public  bridge  called  the  Great  Bar  Gates  Bridge, 
over  a  certain  drain,  &c.,  which  bridge  is  in  the  parish,  &c.,  in  the  city 
of  Lincoln,  and  the  county  of  the  same  city,  in  a  common  and  ancient 
king's  highway,  leading  from,  &c.,  over  the  said  bridge,  toward  and 
unto,  &c.,  used  from  time  immemorial  for  all  the  liege  subjects,  &c. ;  and 
that  a  certain  part  of  the  said  highway  next  adjoining  the  north  end  of 
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the  said  bridge,  and  within  the  distance  of  300  fpet  thereof,  bogimiing 
at  the  north  end  of  the  said  pubHc  bridge,  and  extending  from  thence 
northwards,  containing  in  length,  &c.,  and  in  breath,  &c.,  and  a  certain 
other  part  of  the  said  highway  lying  next  adjoinhig  the  south  end  of 
the  said  bridge,  and  within  the  distance  of  300  feet,  beginning  at  the 
south  end  of  the  said  bridge,  and  extending  from  thence  southwards, 
containing  in  length,  &c.,  and  in  breadth,  &c.,  on,  &c.,  at,  &c.,  were,  and 
from  thence  hitherto  have  been,  and  still  are,  very  ruinous,  &c.,  in  great 
decay,  and  much  out  of  repair,  for  want,  &c.,  to  the  great  damage  and 
common  nuisance  of  all  the  liege,  &c.,  in  and  along  the  same  parts  of 
the  same  highway  going,  &c.,  against  the  peace,  &c.,  and  against  the 
form  of  the  statute,  &c. ;  and  that  the  mayor,  sherifl's,  citizens,  and  com- 
monalty of  the  city  of  Lincoln  the  said  bridge  have  immemorially  been 
bound,  and  been  used  and  accustomed,  to  repair  and  amend,  and  still 
of  right,  &c. ;  and  that  the  said  mayor,  &c.,  being  so  liable  as  aforesaid, 
have  not  repaired,  and  still  refuse  to  repair,  the  said  parts  of  the  said 
last-mentioned  highway,  so  as  aforesaid  being  in  decay.  (There  were 
other  counts,  not  materially  varying  from  the  above,  some  of  which 
stated  a  prescriptive  liabihty  in  the  defendants  to  repair  the  parts  of  the 
highway,  describing  them  as  within  300  feet  of  the  ends  of  the  bridge 
respectively.) 

Plea,  Not  Guilty. 

The  defendants  are  the  corporation  of  the  city  of  Lincoln,  which  is 
an  immemorial  corporation.  The  city  of  Lincoln  is  a  county  of  itself, 
and  is  not  comprised  in  any  other  county.  The  bridge  mentioned  in 
the  indictment  is  an  ancient  public  bridge ;  and  the  said  corporation 
have,  from  time  immemorial,  exclusively  repaired  the  fabric  of  the  said 
bridge,  and  are  liable  by  prescription  to  repair  it.  The  fabric  of  tlie 
bridge  is  not  out  of  repair ;  but  there  is  a  public  highway  passing  over 
the  bridge ;  and  the  said  highway,  extending  from  the  said  bridge  from 
each  end  of  it  for  more  than  100  yards  both  ways^  within  the  city  and 
county  of  the  city  of  Lincoln,  is  out  of  repair  ;  which  is  the  highway 
mentioned  in  the  indictment.  There  was  no  evidence  that  any  part  of 
the  said  highway  had  ever  been  repaired  by  tlie  defendants,  or  their 
predecessors,  or  by  the  parish  in  which  it  is  situated ;  but  the  whole 
of  the  said  highway,  including  the  part  of  it  which  passes  over  the 
])ridge,  has,  as  far  back  as  the  memory  of  living  witnesses  can  go,  been 
repaired  by  the  commissioners  for  the  south-east  and  south-west  district 
of  the  Lincoln  turnpike  road,  which  commissioners  were  first  appointed 
by  a  public  act  of  parliament,  29  G.  2,  c.  84. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defend- 
ants were  liable  to  repair  the  part  of  the  said  highway  so  out  of  repair. 

The  case  was  argued  last  term.(a) 

Balguy^  for  the  Crown. — The  defendants,  being  liable  to  repair  the 
fabric  of  the  bridge,  are  bound  also  to  repair  300  feet  of  the  road  leading 
to  it,  on  each  side;  Rex  v.  The  West  Riding  of  York^  7  East,  588.(^) 
That  was  the  case  of  a  riding,  liable  by  the  common  law  as  defined  by 
the  Statute  of  Bridges,  22  H.  8,  c.  5,  s.  9 ;  but  the  present  case  is  not 
distinguishable  in  principle.  The  counsel  for  the  prosecution  there 
cited  43  Assis.  275  B.  pi.  37,  where  the  Abbot  of  Combe  was  presented 

(a)  January  17th,  1838.  Before  Lord  Denman,  C.  J.,  Littledale,  WilHamB,  and  Colc> 
ridge,  Js. 

(6)  Affirmed  in  Dom.  Proc.  The  Wettriding  of  Yorkshire  t.  Bex,  5  Taunt.  284. 
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for  non-repair  of  a  bridge,  and  it  hatl  been  found  by  a  jury  on  a  previous 
record  that  he  was  bound  to  repair  only  two  arches,  and  the  bridge 
beyond  the  course  of  the  stream,  **et  not  fines  ejusdem  pontis:"  but 
Knivet  said  that  the  Court  would  intend  him  liable  to  repair  the  bridge 
and  the  highway  adjoining  (a)  to  each  end,  although  it  were  the  soil  of 
another.  That  was  a  case  of  prescription  ;  and  it  was  relied,  on  in  Hex 
T.  The  West  Riding  of  Yorkshire^  7  East,  598,  by  Lord  Ellenborough, 
who  said,  *'  I  consider  it  as  having  been  laid  down  long  ago  by  Lord 
Coke,  that  the  300  feet  of  highway  at  the  ends  of  the  bridge  are  to  be 
taken  as  part  of  the  bridge  itself,"  referring  to  Coke's  Commentary  on 
Btat.  22  H.  8,  c.  5,  in  2  Inst.  705. 

Sir  F,  Pollock^  contra. — It  is  true  that,  where  the  general  law  of  the 
land  casts  upon  parties  a  duty  to  repair  the  fabric  of  a  bridge,  the  same 
parlies  are  bound  also  to  repair  the  300  feet  of  highway  at  each  end. 
But  that  rule  cannot  apply  to  a  prescription,  which  supposes  a  grant 
upon  condition,  or  some  arrangement  creating  a  duty,  and  where,  there- 
fore, the  only  question  is  as  to  the  precise  duty  created  by  such  grant 
or  arrangement.     Ttie  nature  of  the  duty  may  be  limited :  whether  it 
be  so,  is  a  question  of  fact.     And  here  the  case  expressly  confines  the 
liability  to  the  fabric  of  the  bridge.     The  dictum  in  43  Ass.  275  B.  pi. 
37,  was  not  necessary  to  the  decision  of  the  case  ;  the  doctrine,  as  J^ord 
Eldox  remarks,  in   T/ie  West  Riding  of  Yorkshire  v.  BeXj  5  Taunt. 
^99,  is  hard  :  and  he  seems  to  consider  that  the  liability  to  repair  the 
wo  arches  was  merely  evidence  as  to  the  rest.     Why  should  there  not 
•e  a  prescriptive  liability  to  repair  a  single  arch  ?     Rex  v.  The   IVesl 
Riding  of  Yorkshire  was  a  case  of  liability  of  a  riding  mider  the  ge- 
eral  law  of  the  land.     An  indictment  charging  only  a  non-repair  of  a 
tridge  will  not  be  supported  by  proof  of  non-repair  of  the  highway 
idjacent.     [^Sir  J.  Campbell,  attorney-general,  amicus  curiae,  stated 
that  this  had  been  decided  in  a  case  tried  in  Gloucestershire.]     That 
shows  that  the  highway  adjacent  is  not,  in  all  cases,  a  part  of  the 
bridge.     [Coleridge,  J.     The  language  of  stat.  22  H.  8,  c.  5,  seems  to 
show  that  prescriptive  as  well  as  other  liability  is  comprehended ;  as 
appears,  for  instance,  by  the  second  and  fifth  sections :  then  it  should 
seem  that  sect.  9  must  apply  to  all  kinds  of  liability.] 

Balguy,  in  reply.  Lord  Coke,  in  2  Inst.  705,  clearly  considers  the 
adjacent  highway  to  be  connected  with  the  bridge  as  much  in  the  case 
of  prescriptive  liability  as  in  any  other. 

Cur.  adv,  vull. 

Lord  Denman,  C.  J.,  in  this  term,  (April  25th,)  delivered  the  judg- 
ment of  the  Court. 

This  is  an  indictment  for  the  non-repair  of  certain  portions  of  the 
common  highway,  to  which  the  defendants  have  pleaded  Not  Guilty. 
A  verdict  for  the  Crown  has  passed  by  consent,  subject  to  our  opinion 
upon  a  special  case,  which  raises  this  question,  whether  a  prescriptive 
liability  to  the  repair  of  a  public  bridge,  in  the  absence  of  any  evidence 
to  the  contrary,  and  by  itself,  includes  a  liability  to  repair  the  highways 
at  the  ends  of  it  within  the  distance  of  300  feet.  The  prescriptive 
liability  to  repair  the  bridge  is  not  contested  on  the  one  hand ;  and  it  is 
found  on  the  other  that  there  is  no  evidence  of  an  actual  repair  done  to 
the  highways  at  the  ends  of  it  by  the  defendants,  or  their  predecessors, 
within  living  memory :  the  only  repairs  proved  have  been  done  by  a 

(a)  "  Appleant." 
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body  of  turnpike  commissioners  created  by  a^t  of  parliament,  29 
G.  2,  c.  84. 

Since  the  case  of  Rex  v.  7%e  West  Ridins^  of  Yorkshire^  7  East, 
588  ;  affirmed  on  error,  in  Dom.  Proc.  The  West  Riding  of  Yorkshire 
V.  Rex^  5  Taunt.  284,  it  has  been  considered  settled  that,  where  the 
liability  to  repair  a  bridge  attaches  by  the  general  law,  as  declared  by 
the  Statute  of  Bridges,  the  liability  to  repair  the  approaches  to  the 
bridge  for  the  space  of  300  feet  follows  the  same  rule.  It  is  contended, 
however,  that  a  prescriptive  Hability  is  independent  of  the  commoi: 
law,  and  must  in  each  case  be  measured  by  its  own  exact  limits,  which 
in  the  present  instance  are  confined  to  the  bridge  itself  We  think  thai 
the  proposition  of  law  is  here  correctly  laid  down ;  but  that  the  facts 
ibund  in  the  present  case  do  not  warrant  the  conclusion  drawn  from  it. 

Nothing  appears  here  by  which  the  liability  to  repair  the  approaches, 
as  parcel  of  the  prescriptive  liability  to  repair  the  bridge  itself,  is  ex- 
cluded ;  there  is  no  evidence  of  any  conflicting  liability.  Tlie  non-re- 
pair by  the  parish,  or  the  inhabitants  of  the  county,  and  the  non-repair 
de  facto  by  the  defendants,  when  explained  by  the  repairs  having  been 
done  for  a  great  number  of  years  by  a  body  created  by  a  modem  act 
of  parliament,  are  both  consistent  with  a  prescriptive  charge  de  jure 
having  been  all  the  time  existing  and  binding  on  the  defendants.  The 
jury,  therefore,  if  this  issue  had  gone  to  them  for  a  decision,  would 
have  been  properly  directed  to  draw  all  such  inferences  in  fact  from 
the  admitted  hability  to  repair  the  bridge  as  that  liability  unexplained 
and  unrestricted  contains  by  intendment  of  law  withm  itself. 

The  question  then  returns ;  what,  by  intendment  of  law,  is  the  ex- 
tent of  a  prescriptive  liability  to  repair  a  bridge  ?  Does  it  include  the 
approaches  or  not  ?  The  dictum  of  Knivet,  J.,  in  the  Mbot  of  Combers 
Casey  43. Ass.  275  B.  pi.  37,  answers  this  question,  if  it  be  law.  There, 
to  an  indictment  for  the  non-repair  of  a  bridge,  the  Abbot  had  pleaded 
that  he  was  only  bound  to  repair  two  arches  of  it ;  and  the  jury  had 
found  that  he  was  bound  only  to  the  repair  of  two  arches,  and  the 
bridge  over  the  stream  of  the  water,  et  non  fines  ejusdem  poniis. 
This  was  pleaded  by  him  to  a  second  indictment,  and  the  record  read  : 
yet  Knivet,  J.,  said,  "  We  intend  that  you  are  bound  to  rep:iir  the 
bridge,  and  the  highway  applying  to  the  one  end  and  to  the  other ^  at- 
though  the  soil  be  in  a  not  her  ^  because  the  easement  shall  be  preserved 
for  the  people.'^  This  is  a  strong  case,  because  the  jury  had  negatived 
the  liability  to  repair  any  more  than  the  bridge ;  but  they  had  not 
shown  in  certain  any  other  person  or  body  liable :  it  was  a  case,  theie- 
fore,  like  the  present,  of  a  prescriptive  charge  to  repair  a  bridge,  an- 
explained  and  unrestricted  in  fact;  and  the  judges  considered  that  the 
charge  to  repair  the  approaches  was  legally  parcel  of  such  a  prescrip 
lion.  This  case  was  mainly  relied  on  in  the  judgment  of  this  Court  in 
the  case  first  mentioned.  Rex  v.  The  West  Riding  of  Yorkshire^  7 
East,  588,  as  showing  that,  so  early  as  the  reign  of  Edward  III.,  the 
judges  imderstood  the  approaches  to  the  bridge  to  be,  as  it  were,  ex- 
crescences of  the  bridge  itself,  and  that  the  charge  of  repairing  them 
was  considered  as  belonging  primS  facie  to  the  party  charged  with  the 
repair  of  the  bridge  itself.  In  the  House  of  Lords,  also,  in  the  argu- 
ment on  the  same  case  in  en'or.  The  West  Riding  of  Yorkshire  v.  ReXj 
5  Taunt.  284,  this  dictum  was  again  relied  on :  and  Lord  Eldon, 
though  he  called  it  "  hard  doctrine^^  yet  expressed  no  dissatisfactiou 
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with  it  as  a  lawyer,  and  assigned  a  satisfactory  legal  reason  for  it.  It 
would  be  difficult  for  us,  therefore,  to  say  that  this  case,  so  recognised, 
is  not  law ;  and,  being  a  case  of  prescription,  it  is  certainly  more  di- 
rectly applicable  to  the  present  case  than  it  was  to  that  of  jRex  v.  The 
fVest  Biding  of  Yorkshire,  7  East,  588 ;  affirmed  in  Dom.  Prbc.  5 
Taunt.  284,  which  was  a  case  of  common  law  liability.  But,  inde- 
pendently of  authority,  we  think  it  maintainable  on  principle,  the  same 
principle  which  has  united  the  approaches  of  the  bridge  to  the  bridge 
itself  in  the  case  of  a  common  law  liability,  that,  namely,  of  render- 
ing complete  the  benefit  to  the  public  from  the  repair  of  the  bridge 
itself.  It  is,  besides,  repugnant  to  the  genius  of  our  law  to  multiply 
distinctions  imnecessarily,  and  much  more  convenient  and  reasonable 
10  hold  that  the  same  general  rule  should  prevail,  whoever  may  be 
charged  with  the  repair  of  the  bridge  itself. 

We  do  not,  therefore,  break  in  upon  the  well  established  niles  of  law 
as  to  the  extent  of  prescriptive  liabilities,  but  lay  down  this  only,  that, 
in  the  absence  of  any  evidence  to  the  contrary,  the  prescription  to  re- 
pair the  bridge  must  be  intended  to  include  within  it  the  repair  of  the 
approaci»es  to  it.     The  verdict  for  the  Crown  therefore  will  stand. 

Judgment  for  the  Crown. 


The  QUEEN  against  The  CAMBRIDGE  Gas  Light  Company. 

•  —p.  73. 

A  company  under  an  act  of  parliament,  erected  in  the  parish  of  A.,  in  Cnmbriclge,  a  gasometer 
and  other  gas  apparatus,  and  laid  down  mains  and  pipes  in  that  and  other  parishes,  and  also 
in  extraparochial  land  l)elongmg  to  certain  colleges  in  the  University.  The  company  supplied 
light  by  means  of  such  pipeH,  &c.,  to  the  several  parishes  and  colleges. 

Held,  that  the  company  were  rateable  as  occupiers  of  the,  land  in  the  dilforent  parishes  by  their 
apfiaratuv,  pipes,  <fec. ;  and  were  projjerly  assessed  upon  the  sum  which  a  tenant  woultl 
pay  yearly  for  the  apparatus,  pipes,  &c.,  deducting  the  annual  average  expense  of  renovating 
the  same,  hut  not  profits  of  the  trade,  (though  profits  in  trade  were  not  aatsessed  in  any  of  the 
pariahes ;)  and  deducting  ali<o  tlic  annual  value  of  the  apparatus  and  pipes  lying  in  extra- 
parochial  land. 

And  that  the  resulting  amount  was  to  be  distributed  among  the  assessments  of  the  several  pa- 
rishes, in  proportion,  not  to  the  payments  made  for  lights  in  the  respective  parishes,  but  to  the 
quantity  of  land  occupied  by  the  apparatus,  &^c.,  in  each  parish. 

On  appeal  against  a  poor-rate  for  the  parish  of  St.  Mary  the  Great 
in  the  town  of  Cambridge,  wherein  the  Cambridge  Gas  Light  Company 
was  assessed  at  70/.,  for  "  the  mains  and  other  pipes  and  other  apparatus 
for  the  conveyance  of  gas,  belonging  to  the  company,  situate,  being, 
lying,  and  fixed  in  the  ground  in  the  parish  of  St.  Mary  the  Great," 
the  sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  a  case,  which  was  substantially  as  follows. 

By  Stat.  4  &  5  W.  4,  c.  xxiv.,  local  and  personal,  public,  entitled  "An 
act  to  incorporate  a  company  for  better  supplying  with  gas  the  town  of 
Cambridge,"  &c.,  certain  persons,  and  their  successors,  were  incorporateil 
by  the  name  of  the  Cambridge  Gas  Light  Company,  for  the  purpose  of 
making  coal-gas,  coke,  &c.,  and  for  lighting  and  supplying  with  gas  all 
persons,  and  all  colleges,  halls,  public  places,  roads,  streets,  &c.,  an. I 
any  churches,  chapels,  theatres,  &c.,  and  private  houses,  shops,  counting- 
houses,  warehouses,  manufactories,  &c.,  within  the  town  and  university 
of  Cambridge,  or  the  precincts  and  neighbourhood  thereof  respectively, 
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and  they  were  empowered  to 'sell  such  coal-gas,  coke,  &c.,  in  such  man- 
ner as  they  might  think  proper.(a)  The  company  was  also  empowered  (6) 
to  erect  retorts,  gasometers,  &c.,  upon  any  lands  which  they  might  pur- 
chase for  that  purpose,  and  to  break  up  the  soil  and  pavement  of  any 
of  the  footways  and  carriageways  of  any  roads,  streets,  &c.,  and  other 
public  passages  and  places,  and  also  (with  consent  of  owners  and  occu- 
piers) of  any  private  ground,  &;c.,  in  the  saia  town,  and  to  make  culverts, 
&c.,  and  to  dig  trenches  and  drains,  and  to  lay  mains  and  other  pipes, 
and  put  stopcocks  from  such  pipes,  from  the  gasometer  and  other  works, 
in,  under,  and  along  such  public  places,  &c.,  as  aforesaid,  in  such  manner 
as  should  be  necessary  for  carrying  the  act  into  execution,  or  supplying 
such  lights  as  aforesaid. 

Powers  were  also  given  (c)  to  the  company  to  contract  for  lighting  with 
the  commissioners  for  lighting  and  paving  the  town  of  Cambridge,  and 
with  any  persons,  bodies  politic,  corporate,  or  collegiate,  &c.,  within  the 
town  and  university  of  Cambridge  respectively. 

It  was  also  provided  (d)  that,  for  all  the  purposes  of  the  act,  the  town 
and  university  of  Cambridge  should  comprise  and  be  deemed  co-exten- 
sive with  the  fourteen  parishes  in  the  said  town. 

In  pursuance  of  the  said  act,  the  company  have  purchased  lands  and 

E remises  in  the  parish  of  St.  Andrew  the  Less,  within  the  town  of  Cam- 
ridge,  and  erected  thereon  buildings,  gasometers,  retorts,  and  other 
necessary  works  and  apparatus,  .for  making  gas  and  coke,  and  have 
broken  up  the  soil  and  pavement  of  the  several  public  streets  and  ways, 
and  (with  the  consent  of  owners  and  occupiers)  of  divers  of  the  private 
|i;rounds,  &c.,  in  the  several  parishes,  and  have  fixed  therein  proper 
mains  and  pipes  for  the  conveyance  of  gas  along  the  streets  and  into  the 
I  everal  colleges,  halls,  shops,  &c.,  of  the  university  and  town.  They 
iho  manufacture  for  sale  a  considerable  quantity  of  coke  and  tar  at 
.beir  said  works  and  premises  in  St.  Andrew  the  Less. 

The  several  colleges  and  halls  in  the  university  were  all  founded  before 
43  Eliz.  (1601),  except  Downing  College,  which  was  founded  in  1800 ; 
and,  with  the  exception  of  Downing  College,  (and  of  some  modern  addi- 
tions to  others,)  no  college  or  hall  in  the  university  is,  or  ever  has  been, 
rated  to  the  relief  of  the  poor.  The  various  parishes,  however,  in  which 
the  colleges  and  halls  are  locally  situate,  in  perambulating  their  respect- 
ive boundaries,  have  been  accustomed  to  go  into  and  pass  through  the 
colleges  and  halls,  and  to  afiSx  their  boundary  marks  therein.  Several 
of  the  colleges  and  halls  are  lighted  by  the  company  with  gas,  which  is 
supplied  from  their  works  by  the  mains  and  pipes  fixed  in  the  ground, 
and  which  pass  into  and  through  various  parishes  as  aforesaid,  and, 
among  others,  into  and  through  the  parish  of  St.  Mary  the  Great. 

The  lands,  buildings,  gasometers,  retorts,  and  other  works  and  appa- 
ratus for  making  gas,  coke,  and  tar,  together  with  the  mains  and  pipes 
for  conveying  gas  through  the  town,  colleges,  and  halls,  would  let  to  a 
responsible  tenant  at  a  rent  of  2400Z.  a  year,  the  tenant  paying  all 
rates  and  outgoings  for  making  the  subject  of  occupation  proiluctive, 
and  doing  all  the  ordinary  repairs  required,  but  not  providing  for  the 
renewal  of  the  various  works  when  necessary,  which  renovation  would 
cost,  upon  an  average,  500Z.  a  year ;  viz.,  for  the  buildings  and  main 
pipes,  SOOL  ;  and  for  the  gasometers  and  other  more  perishable  articles, 
200Z. 

(a)  Sect  1.  (6)  Sect  58.  (c)  Sect  69.  (d)  Sect  102. 
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The  rent  of  2400/.  also  includes  the  mains,  pipes,  and  apparatus  in 
those  colleges  and  halls  which  are  not  assessed  to  the  relief  of  the  poor, 
the  value  of  which  mains,  &c.,  so  included,  is  350?.  a  year. 

The  gas  consumed  in  St.  Mary  the  Great  is  conveyed  into  and  through 
it  hy  mains  and  service  pipes  sunk  and  affixed  in  the  soil.  The  sum 
received  by  the  company  for  gas  thus  conveyed  and  consumed  by  the 
parish  is  7637.  18«.  8d.  per  annum.  The  assessment  in  St.  Mary  the 
Great  has  been  confirmed,  upon  the  assumption  that  2400Z.  is  the  sum 
at  which  the  works,  mains,  pipes,  and  apparatus  of  the  company  arc 
liable  at  law  to  be  rated  to  the  relief  of  the  poor,  and  that  that  sum, 
after  deducting  1502.  for  the  value  of  the  buildings  and  works  at  the 
manufactory,  ought  to  be  distributed  amongst  the  different  parishes 
through  which  the  mains  and  pipes  are  laid,  with  reference  to  the  annual 
receipts  by  the  company  for  gas  supplied  in  each  parish  respectively. 
If  this  be  correct,  70L  is  the  amount  at  which  the  company  should  be 
assessed  in  St.  Mary  the  Great. 

The  company  contend  that,  assuming  the  sum  for  which  the  works, 
ftc,  would  let,  to  furnish  the  proper  criterion  of  the  annual  value  for 
the  purpose  of  rating,  they  are  entitled  to  make  from  the  said  sum  of 
2400Z.  the  following  deductions. 

£     8.   d. 
For  the  annual  cost  of  the  renovation  of  the  various  works 

as  before  mentioned  -  -  .  -  600     0     0 

For  the  annual  value  of  their  mains,  pipes,  and  apparatus 

within  those  colleges  and  halls  which  are  not  rated  to 

the  relief  of  the  poor         -  -  -  -  850     0     0 

For  the  profits  in  trade  of  the  company         -  •  600     0     0 

The  company,  however,  contend  that  the  above  criterion  is  not  the 
proper  one ;  but  that  they  should  be  rated  upon  the  actual  productive 
filne  of  the  works,  &c.,  the  amount  of  which  should  be  ascertained  by 
I  calculation  of  the  company's  total  receipts  and  expenditure,  accord- 
.ng  to  the  following  statement. 

The  annual  receipts  of  the  company  were  stated  as  follows : — 
For  glass  supplied  to  shops  and  private  buildings        -         8301     8    6 
For  gas  supplied  to  colleges  and  halls  not  rated  to  the 

poor  -  -  -  .  - 

For  public  lights 

For  coke  sold  .  -  -  _ 

For  tar  sold  -  -  -  -  - 


Fhe  expenses  for  purchase  of  coals,  lime,  labour,  salaries, 
ordinary  repairs,  and  poor-rates,  and  other  taxes,  were 
then  stated  (specifying  the  respective  amounts)  at  the 
total  sum  of  -  -  -  - 

Leaving  a  profit  balance  of 

From  which  balance  the  company  deducted, 
For  renovation  of  buildings  and  works  (500Z. ;  bad  debts ; 
law  expenses :  interest  on  a  capital  of  8000/.  employed 
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£     8.  d. 
in  the  works ;  and  20  per  cent,  allowance  for  profits  in 
trade:  in  the  whole  .  -  -  -         1325.   0     0 

The  company  also  claimed  to  deduct  gross  annual  receipts 
for  gas  supplied  to  the  colleges  and  halls  not  rated  to 
the  poor     -  -  -  -  -  -  814  17    4 

In  all 2139  17    4 

Leaving  the  annual  amount  of  the  rateable  property  of  the 

company     -  -  -  -  -       •      -  230     4     8 

Personal  estate,  or  the  profits  of  trade,  are  not  assessed  to  the  poor 
rate  in  any  parish  within  the  town  of  Cambridge. 
The  questions  for  the  opinion  of  the  Court  were, 

1.  Whether  the  principle  upon  which  the  assessment  has  been  made, 
or  that  contended  for  by  the  company,  be  the  right. 

2.  Whether,  supposing  the  principle  adopted  by  the  parish  to  be  up- 
held, the  company  may  make  any  and  which  of  the  deductions  claimed 
from  the  sum  of  24/00. 

3.  Whether,  if  the  company's  principle  be  adopted,  they  are  entitled 
to  all  or  any  of  the  deductions  which  they  claim  to  make  from  their 
gross  receipts  beyond  their  ordinary  eitpenses. 

4.  The  total  rateable  value  being  ascertained,  upon  what  principle  it 
ought  to  be  distributed  amongst  the  several  parishes  in  and  through 
which  the  mains  and  pipes  are  laid,  after  deducting  150/.  for  the  value 
of  the  buildings  and  works  in  St.  Andrew  the  Lessi 

The  order  of  sessions  was  to  be  confirmed,  or  the  rate  to  be  adjusted, 
according  to  the  opinion  of  this  Court  upon  the  above  questions.  The 
case  was  argued  in  last  Hilary  term. (a) 

Kellt/  and  Bodkin^  in  support  of  the  order  of  sessions. — First,  the 
general  principle,  upon  which  the  rate  is  founded,  is  correct ;  namely, 
that  of  ascertaining  the  sum  for  which  the  lands,  buildings,  and  pipes, 
would  let  to  a  tenant ;  Rex  v.  The  Birmingham  Gas  Light  and  Coke 
Company^  1  B.  &  C.  506,  (8  B.  C.  L.  R.)  The  sum  suggested  as  the 
proper  criterion,  on  behalf  of  the  company,  is  the  amount  of  their  net 
profits.  But  no  rate  could  be  made  upon  such  a  principle  with  any  cer- 
tainty. This  criterion  was  contended  for  unsuccessfully  in  Ilex  v.  7^ : 
Birmingham  Gas  Light  and  Coke  Company  ;  and  that  decision  was  in 
conformity  with  Rex  v.  The  Brighton  Oas  Light  Company^  5  B.  cS:  C. 
466,  (11  E.  C.  L.  R.,)  where  the  company  were  held  to  be  rateable  as 
occupiers  of  the  land  by  their  pipes.  The  same  doctrine  was  laid  down, 
in  the  case  of  a  canal,  in  Rex  v.  Chaplin^  1  B.  &  Ad.  926,  (20  E.  C.  L. 
R.,)  where  Lord  TentiSrden  said  that  the  canal  was  in  effect  let :  and 
the  rent  was  made  the  criterion  of  value.  So  in  Rex  v.  Lower  Mitton^ 
9  B.  &  C.  810,  (17  E.  C.  L.  R.,)  this  .was  taken  as  the  criterion  in  the 
first  instance,  subject  to  deductions.  It  is  true  that  the  rent  which  a 
tenant  gives  is  rather  evidence  of  value  than  the  absolute  value  itself; 
for  there  may  be  an  excessive  rent.  But  here  the  finding  shows  what 
would  be  a  fair  rent. 

Next,  as  to  the  deductions.  The  company  claim  a  deduction  of  500Z. 
for  the  average  annual  expense  of  renewing  the  works.  Rex  v.  Lower 
Mitt  on  will  probably  be  relied  on.  There  such  a  deduction  was  inci- 
dentally said  to  be  proper :  the  decision  of  the  Court  turned  upon  a 
previous  point,  which  made  the  order  of  sessions  bad.     It  was  said,  ^*  a 

(a)  January  20th,  1838;  before  Lord  Denman,  C.  J.,  Littledale,  WUlUms.  and 
Coleridge.  J..  .,„,..« ..Google 
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further  deduction  should  be  allowed  from  that  rent,  where  the  subject  is 
of  a  perishable  nature,  towards  the  expense  of  renewing  or  reproducing 
it."  •  If  this  dictum  be  adopted  to  the  full  extent,  it  comprehends  every- 
thing but  the  actual  land :  therefore,  not  only  the  repairs  of  buildings 
and  works  of  every  kind,  but  an  annual  repairing  fund,  must  always  be 
deducted ;  a  rule  which  cannot  be  upheld.  Indeed,  land  itself  requires 
renovation,  in  some  sense.  If,  in  addition  to  a  rent,  the  landlord  ex- 
acted a  renovating  fund,  no  doubt  the  rate  ought  to  be  laid  on  the  aggre- 
gate, as  showing  the  value  of  the  property  to  the  tenant :  therefore  the 
expense  in  question,  when  mixed  up  with  the  rent,  is  not  to  be  deducted. 
[LiTTLEDALE,  J. — Any  tenant  who  was  required  to  renew  works  would 
estimate  this,  and  deduct  from  his  rent  accordingly.]  Besides,  this  is 
an  occasional  expense,  not  an  annual  one.  In  Rex  v.  Tomlinsoriy  9  B. 
k  C.  163,  (17  E.  C.  L.  R.,)  the  sessions  had  assessed  houses  and  a  coal 
mine  at  a  lower  proportion  of  the  net  rent  than  the  land :  and  the  Court 
held  that  they  could  not  take  upon  themselves  to  say  that  the  rate  was 
necessarily  unequal ;  assigning,  as  a  reason,  that  the  houses  and  the 
works  of  the  colliery  would  require  renovation.  That  case  does  not  go 
the  length  of  showing  that  the  sessions  were  bound  to  make  a  deduction 
on  that  ground.  In  point  of  fact,  the  annual  value  is  always  estimated 
without  going  into  a  calculation  how  long  buildings,  &c.,  will  last.  The 
next  deduction  claimed  is  in  respect  of  the  mains  and  pipes  in  land  of 
the  colleges  and  halls  which  is  not  assessed  to  the  poor  rate.  Now  the 
case  does  not  find  that  the  land,  when  occupied  by  the  company  by 
means  of  their  mains  and  pipes,  is  not  rateable,  whatever  may  be  its 
exemption  so  far  as  it  is  occupied  by  the  colleges  and  halls.  The  land 
is  not  found  to  be  extra-parochial :  indeed  it  appears  to  have  been  com- 
prehended in  the  parish  perambulations.  [Coleridge,  J. — It  appears 
that  the  exemption  from  rateability  cannot  arise  from  the  land  being 
held  by  the  colleges,  inasmuch  as  the  colleges  are  rated  for  land  which 
they  have  recently  taken.  And  this  agrees  with  Hex  v.  Gardner^  1 
Cowp.  79.(a)]  The  deductions  for  the  interest  and  profits  in  trade  will 
probably  not  be  insisted  upon. 

Next,  as  to  the  distribution  of  the  value  of  the  whole  among  the 
parishes.  The  assessment  is  made  so  that  in  each  parish  the  company 
are  rated  for  what  they  earn  by  their  occupation  in  that  parish.  [Lit- 
TLEDALE,  J. — Suppose  they  have  pipes  laid  in  a  parish  where  they  sup- 
ply no  gas.]  If  the  fact  were  so,  that  might  make  it  necessary  to  adopt 
a  different  principle.  But,  as  the  facts  are  here,  no  other  method  of 
distribution  appears  practicable.  In  the  case  of  a  canal  where  different 
tonnage  dues  are  earned  in  difierent  parishes,  the  rate  is  determined  by 
what  is  earned  in  each  parish ;  JRex  v.  Kingstvinfordj  7  B.  &  C.  236, 
(14  E.  C.  L.  R.)  The  cases  are  collected  in  Gunning  on  the  Law  of 
Tolls,  201-9,  ch.  VII.,  s.  8. 

Sir  W,  W.  Follett  and  Bi/leSy  contra. — It  is  true  that  the  company 
are  to  be  rated,  as  occupying  the  land  by  their  mains  and  pipes,  accord- 
ing to  the  improved  value :  that  appears  from  Rex  v.  The  Birmingham 
Gas  Light  and  Coke  Covipani/^  and  Rex  v.  The  Brighton  Gas  Light 
Company.  But  the  question  is,  how  this  value  is  to  be  ascertained  ? 
Sometimes  the  rent  is  a  fair  test ;  under  some  circumstances  it  is  no  test 
at  all.     The  rent  might  be  the  best  criterion,  if  all  were  in  a  single 

(a)  See  Dotxming  College,  Cambridge  v.  Purchatf  8  B.  &  Ad.  162,  (23  E.  C.  L.  R.) 
Harruon  v.  JStUeoek,  1  U.  BL  68.  r^  T 
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parish.  But,  when  the  property  is  distributed  through  different  parishes, 
as  here,  the  rent  of  the  whole  furnishes  no  test  as  to  the  amount  to  be 
assessed  in  each  parish.  It  is  contended,  on  the  other  side,  that,  for  the 
purpose  of  apportioning  the  value,  the  sums  earned  in  the  several 
parishes  must  be  looked  to.  If  so,  it  follows  that  the  whole  sum  assessed 
must  be  the  whole  sum  earned ;  in  other  words,  the  profits.  The  two 
principles  contended  for  on  the  other  side  are  therefore  inconsistent. 
liex  V.  The  Corporation  of  Bath,  14  East,  609,  and  Rex  v.  The  liew 
Elver  Company,  1  M.  &  S.  503,  (28  E.  C.  L.  R.,)  show  that  the  profits 
earned  by  the  distribution  of  water  from  reservoirs  and  springs  to  dif- 
ferent parishes  constitute  the  amount  to  be  assessed  in  the  parish  where 
the  reservoirs  and  springs  are  situate,  except  so  far  as  a  proportion  of 
the  profits  arises  from  the  actual  occupation  of  land  in  other  parishes  by 
the  pipes.  Farther,  this  rate,  in  fact,  includes  the  value  of  the  gasome- 
ter and  other  fixtures ;  but,  as  the  case  does  not  find  that  other  such 
property  is  rated  in  the  parish,  the  rate  is  bad  for  inequality ;  Rex  \\ 
The  Birmingham  and  Staffordshire  Gas  Light  Company,  6  A.  &  £. 
634,  (33  E.  C.  L.  R.)  Then,  as  to  the  deduction  claimed  for  renovation. 
Unless  the  renovations  were  allowed,  the  annual  rent  would  no  longer  be 
the  same ;  in  order  to  keep  it  up  to  2400Z.  there  must  be  an  expenditure 
of  5001.  That  is  therefore  a  diminution  of  the  annual  value.  As  to 
this  Rex  v.  Tomlinson,  Rex  v.  Lower  Mitton,  Rex  v.  The  Trustees  of 
the  Duke  of  Bridgewater,  9  B.  &  C.  68,  (17  E.  C.  L.  R.,)  are  conclusive 
authorities.  The  same  principle  was  adopted  in  Rex  v.  Woking,  4  A. 
&  E.  40,  (31  E.  C.  L.  R. ;)  and  it  is  embodied  in  the  late  statute,  6  &  7 
W.  4,  c.  96,  s.  1.  As  to  the  deduction  claimed  for  the  land  which  is 
within  the  colleges,  and  not  rated,  there  can  be  no  doubt  that  the  ses- 
sions meant  to  find  that  the  land  is  extra-parochial,  otherwise  it  wouM 
have  been  rateable ;  Rex  v.  Gardner,  1  Cowp.  84 ;  where  Lord  Mans- 
field said  that,  in  fact,  most  of  the  old  colleges  were  extra-parochial. 
\3  to  the  tenant's  profits.  Rex  v.  Joddrell,  1  B.  &  Ad.  403,  (20  E.  C. 
L.  R.,)  and  Rex  v.  Woking,  show  that  a  rack  rent  does  not  include  them  ; 
if,  therefore,  the  rack  rent  generally  has  been  taken  as  the  criterion 
throughout  the  parish,  and  it  has  here  been  estimated  without  making 
the  deduction  for  tenant's  profits,  the  rate  is  unequal.  The  distribution 
among  the  parishes  has  been  shown  to  be  inconsistent  with  the  general 
principle,  assumed  by  the  sessions,  of  rating  according  to  the  rent ;  and 
it  cannot  be  justified.  It  would  clearly  be  absurd  if  any  one  parish,  in 
which  the  pipes  lay,  had  no  lights ;  and  the  same  reason  applies  where 
the  lights  paid  for  are  not  exactly  in  proportion  to  the  land  occupied. 
Besides,  the  most  remote  parish  probably  pays  a  higher  price  on  account 
of  the  length  of  pipe  necessary  to  reach  it ;  but  this  does  not  increase 
the  value  of  the  land  occupied  by  the  pipes  in  that  parish.  The  safe 
principle  is  to  take  the  profits,  subject  to  the  deductions,  as  in  Rex  v. 
Woking,  and  to  distribute  them,  as  there,  in  proportion  to  the  land  occu- 
pied. Cur.  adv.  vult 

Lord  Dbnman,  C.  J.,  in  this  term,  (April  25th,)  delivered  the  judg- 
ment of  the  Court. 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor  of 
the  parish  of  St.  Mary  the  Great,  in  the  town  of  Cambridge.  The  ses- 
sions confirmed  the  rate,  subject  to  the  opinion  of  this  Court  upon  » 
case,  stating  that  the  said  company,  by  virtue  of  an  act  of  parliament 
containing  the  usual  powers,  had  erected  a  gasometer  and  other  appa^ 
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ratus  in  the  parish  of  St.  Andrew  the  Less,  in  the  said  town  of  Cam- 
bridge, and  had  also  laid  down  mains  and  pipes  through  the  various 
parishes,  and,  also,  colleges  and  balls,  (wliich  upon  the  statement  we  con- 
sider to  be  extra  parochial,)  including  the  said  parish  of  St.  Mary  the 
Great,  and  thereby  supply  the  public  and  private  buildings  in  the  said 
town  with  gas.  The  company  has  been  assessed  in  the  latter  parish  in 
the  sum  of  70/.  upon  the  amount  of  2400Z.,  which  is  stated  to  be  what  a 
responsible  tenant  would  give  for  the  whole  apparatus  for  a  year,  after 
making  some  deductions  and  disallowing  others  hereafter  to  be  noticed. 
Upon  the  hearing  of  the  appeal,  two  questions  mainly  arose.  1.  Whether 
the  above  principle  of  ascertaining  the  sum  to  be  assessed  be  correct,  or 
whether  it  ought  to  have  been  made  upon  the  total  receipts  of  the  com- 
pany deducting  their  expenditure.  And,  2.  Whether  due  allowance  has 
been  made  of  all  proper  deductions,  supposing  the  first  principle  to  be 
correct. 

Now  that  the  general  principle  adopted  by  the  parish  officers,  and 
confirmed  by  the  sessions,  as  contrasted  with  that  contended  for  by  the 
appellants,  is  correct,  we  consider  it  to  be  now  too  late  to  doubt.  The 
decisions  of  Hex  v.  The  TrtMtees  of  the  Duke  of  Bridgewater,  of  Hex  v. 
Tomlinsony  and  Rex  v.  Lower  Mitton^  have,  we  think,  settled  the  ques- 
tion. The  former  case  is  an  express  authority  against  the  appellants, 
and  the  latter  in  favour  of  the  decision  of  the  sessions,  upon  this  point. 
We  are  of  opinion,  therefore,  that  the  sessions  were  quite  right  in  the 
adoption  of  the  general  principle,  but  not  equally  so  in  allowing  the  de- 
ductions which  ought  to  be  made. 

Three  were  claimed  by  the  company.  1st,  for  the  renewal  of  the 
works  500/. ;  2dly,  for  the  value  of  mains  and  pipes  within  the  colleges 
and  halls  350/. ;  and,  3dly,  for  the  profits  in  trade  of  the  company  600/. 

As  to  the  first.  The  rule  laid  down  in  the  case  of  Rex  v.  Lower 
MittoTiy  9  B.  &  G.  810,  (17  E.  C.  L.  R.,)  before  mentioned,  is,  we  think, 
in  point.  Amongst  other  deductions  there  mentioned,  which  ought  to 
be  made  from  that  rent  which  is  to  be  the  criterion  for  ascertaining  the 
proper  amount  of  the  rate,  there  is  specified  a  "  further  deduction,"  which 
ought  to  be  allowed,  "where  the  subject  is  of  a  perishable  nature, 
towards  the  expense  of  renewing  or  reproducing  it."  It  was  observed 
at  the  bar  that,  until  the  case  of  Rex  v.  Lower  Mitton,  this  doctrine  is 
not  to  be  found.  The  Court,  however,  in  their  judgment,  for  which 
time  was  taken,  referred  to  other  cases  as  the  foundation  of  it :  and  the 
reasonableness  of  allowing  such  a  deduction  is,  we  think,  obvious ;  be- 
cause the  estimated  rent  at  the  supposed  time  of  letting  manifestly  could 
not  be  continued  at  the  same  amount  unless  the  apparatus  be  maintained 
iu  as  good  a  state  and  condition.  And  this  view  of  the  subject  receives 
confirmation,  if  it  had  been  requisite,  from  the  recent  stat.  6  &  7  W.  4, 
c.  1^6,  s.  1,  which  prescribes  the  manner  in  which  property  shall  there- 
after be  assessed.  The  language  there  used,  in  describing  one  of  the 
deductions  to  be  allowed,  is  almost  in  terms  the  same  as  that  employed 
by  the  Court  in  the  last-mentioned  case. 

The  second  ground  of  deduction  may  be  more  conveniently  considered 
hereafter. 

The  third  claim  of  deduction  is,  for  the  profits  in  trade  of  the  com- 
pany, 600/.  This  claim,  it  is  presumed,  has  arisen  from  the  fact  stated, 
tliat  profits  in  trade  are  not  assessed  in  any  parish  in  the  town  of  Cam- 
bridge. Nor  are  they  in  this  instance.  The  rent,  which  it  is  found  a 
tenant  would  give  by  the  year  after  certain  deductio^,^^  ^490/^.18 
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not  the  amount  of  profits.  Those,  necessarily,  are  something  independ- 
ent of  and  beyond  the  rent,  upon  ^hich  the  person  taking  the  apparatus 
must  calculate,  or  nobody  would  become  tenant  at  all :  they  are,  there- 
fore, perfectly  distinct.  The  rent  which  a  tenant  would  give  for  lands 
after  certain  deductions,  which  is  the  criterion  for  the  due  assessment 
of  it,  is  one  outgoing ;  the  expense  of  cultivation,  another :  and  all  be- 
yond, whatever  that  may  be,  obviously  comes  under  the  denomination  of 
profits.  Since,  therefore,  the  profits  are  in  their  nature  wholly  distinct 
from  the  rent,  and  are,  not  only  not  a  deduction  from  it,  but  the  reverse, 
something  beyond  and  in  addition  to  it,  we  cannot  perceive  that  this  claim 
rests  upon  any  just  principle,  and  ar^  of  opinion  that  it  has  been  pro- 
perly disallowed. 

We  come  now  to  the  fourth  question,  upon  what  principle  the  total 
rateable  value,  being  ascertained,  ought  to  be  distributed  amongst  the 
parishes  in  and  through  which  the  mains  and  pipes  are  laid,  after  de- 
ducting 1507.  for  the  value  of  the  buildings  and  works  in  the  parish  of 
St.  Andrew  the  Less :  and  it  is  one  of  considerable  general  importance. 
The  sessions  have  adopted,  as  their  criterion,  the  amount  of  the  receipts 
for  gas  supplied  in  each  parish,  and  have  assigned  to  the  respondent 
parish  the  sum  of  7637.  18«.  8J.,  being  such  amount  within  it ;  and,  if 
the  principle  be  correct,  it  is  admitted  that  101.  is  the  proper  assess- 
ment upon  the  company  in  that  parish.     In  determining  this  point,  it  ia 
necessary  to  consider,  in  respect  of  what  the  company  is  rateable,  accord- 
ing to  the  decisions.     And  from  the  case  of  Rex  v.  The  Corporation  of 
Bath^  14  East,  609,  and  various  other  authorities  in  conformity  thereM, 
including  Rex  y\  The  Brighton  G-as  Light  Company^  5  B.  &  C.  466, 
(11  E.  C.  L.  R.,)  and  the  still  later  case  of  Rex  v.  The  Trustees  of  the 
Duke  of  Bridgewater^  9  B.  &  C.  68,  (17  E.  C.  L.  R.,)  and  many  others 
which  might  be  cited,  it  appears  that  they  are  rateable  as  occupiers  of 
land  for  the  improved  value  of  the  land,  from  the  gas  pipes  being  laid  in 
it.     This  therefore,  being,  as  we  think  it  is,  the  acknowledged  princi- 
ple, it  seems  to  follow  that  the  criterion  before  mentioned,  which  has 
been  adopted  by  the  sessions,  cannot  be  the  true  one.     Suppose  (adopt- 
ing their  own  rule)  the  value  of  the  whole  works  to  be  24002.  per  annum, 
minus  certain  deductions,  and  the  quantity  of  apparatus  in  the  soil  of 
each  of  the  several  parishes  to  be  equal,  but  the  sale  of  ^as  and  the 
receipts  for  it  to  be  confined  to  one ;  the  cases  of  Rex  v.  2%e  Corpora- 
tion of  Bath,  before  referred  to,  and  Rex  v.  The  New  River  Company, 
1  M.  &  S.  603,  (28  E.  C.  L.  R.,)  and  Rex  v.  FoUshiU,  2  A.  &  E.  59:5, 
(29  E.  C.  L.  R.,)  are  express  authorities  to  show  that  a  rate  upon  the 
company  in  that  particular  parish  where  all.  the  profits  are  receiveJ 
could  not  be  sustained.     The  New  River  Company  was  rated  in  the 
parish  of  Little  Amwell,  at  the  sum  of  300Z.,  the  value  of  the  land,  indf^ 
pendent  of  the  water,  being  62.  only :  and  this  Court  held  the  rate  to  b.^ 
proper,  though  it  was  expressly  stated  that  no  part  of  the  profits  accrued 
in  the  parish  of  Little  Amwell,  nor  indeed  until  the  distribution  of  the 
water  in  London.     Since,  therefore,  in  the  present  case,  the  land  occu- 
pied by  the  apparatus  in  each  parish  through  which  it  passes  contribute!) 
to  the  whole  value  to  let,  it  follows  that  the  company  must  be  rated  in 
respect  of  its  occupation  in  each  parish  ;  and,  if  so,  we  are  aware  of  no 
rule  which  can  be  laid  down  as  to  the  amount,  except  that  it  must  be  in 
proportion  to  the  quantity  of  apparatus  situate  in  each  parisL     It  ifi 
true  that,  in  the  case  of  a  canal  where  the  tolls  varied  in  different  parts 
of  the  line,  it  was  decided  that  a  rate  could  noiJ?[e^|i||Mle.qi9n  the  cod- 
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panj  in  each  parish,  according  to  the  length  of  the  canal  in  it,  and  for 
t/iat  reason;  Hex  v.  Kingawinford,  7  B.  &  C.  236,  (14  E.  C.  L.  R.) ;  but 
in  a  case  very  recently  before  this  Court,  where  the  tolls  were  the  same 
throughout  the  whole  line,  it  was  held  that  the  proportion  to  be  paid  by 
the  company,  in  any  given  parish  along  the  line,  must  be  ascertained  by 
a  mileage  calculation;  Bex  v.  Woking^  4  A.  &  E.  40,  (31  E.  0.  L.  R.) 
And,  as  it  is  impossible  to  suppose  any  superiority  in  one  part  of  the 
apparatus  over  another,  the  same  principle,  we  think,  should  be  applied 
in  the  present  instance ;  and  that  the  assessment  upon  the  amount  of 
profits  received  in  the  respondent  parish  was  wrong. 

It  remains  only  to  consider  whether  the  deduction  of  350Z.,  being  the 
annual  value  of  that  part  of  the  apparatus  which  lies  within  the  colleges 
and  halls,  ought  to  be  made.  And  we  purposely  reserved  the  considera- 
tion of  this  point  to  the  last,  because  it  is  connected  with  the  principle 
which  regulated  our  answer  to  the  last  question.  For,  inasmuch  as  the 
rate  is  imposed  upon  the  land  used  for  the  apparatus,  and  as  none  can 
be  imposed  upon  that  part  which  lies  in  those  extra-parochial  places,* 
the  amount  which  would  otherwise  have  arisen  therefrom,  (the  aforesaid 
sum  of  350^.,)  must,  we  think,  be  deducted. 

Upon  the  whole,  therefore,  in  those  particulars  as  to  which  the  sums 
are  agreed  upon,  the  amendment  of  the  rate  will  be  of  course ;  but,  as  we 
have  no  materials  for  ascertaining  the  proportion  between  the  parishes, 
it  must  (as,  according  to  the  statement,  was  intended)  in  that  respect  be 
*' adjusted."  Rate  to  be  amended  accordingly. 


FIELD  and  Another  against  JOSEPH  ROBINS.— p.  90. 

Iaintifl&,  on  becoming  sureties  for  defendant,  took  a  joint  and  several  indemnity  bond  from  de- 
fendant and  J.  Plaintiffii  afterwards  became  liable,  as  such  itureties,  to  pay,  and  paid,  1098/. 
They  then  sued  J.,  on  the  indemnity  bond,  and  obtained  a  verdict  for  1098/.,  but  accepted 
21.*)/.  from  him  in  com(>romise,  giving  him  a  receipt  as  follows: — ^**  Received  of  J.  215/.,  be- 
mg  the  sum  we  have  agreed  to  accept  in  discharge  of  the  damages  and  costs  in  this  action.'* 
Plaintiflls  afterwards  sued  defendant  on  the  same  bond,  and  he  pleaded  payment  by  J.  of  21 5^ 
in  full  satisfaction. 
Held,  that  proof  of  the  compromise  with  J.,  as  above  stated,  did  not  support  the  plea. 

Debt  on  bond.  The  condition  of  the  bond,  set  forth  in  ihe  declara- 
tion, recited  a  previous  bond,  wliereby  the  plaintiffs  and  defendant  be- 
came jointly  and  severally  bound  to  his  then  Majesty  in  a  penalty  of 
2000/.  for  the  faithful  discharge  by  defendant  of  the  office,  to  which  lie 
had  been  appointed,  of  a  storekeeper  of  the  Ordnance ;  and  it  was  de- 
clared by  the  condition  of  the  present  bond  that,  if  the  defendant  and 
one  James  Robins,  or  either  of  them,  their  or  either  of  their  heirs,  exe- 
cutors, &c.,  should  indemnify  the  plaintiffs  and  each  of  them,  &c.,  from 
and  against  all  actions,  suits,  costs,  charges,  &c.,  by  reason  of  the  recited 
obligation,  then  the  obligation  now  declared  upon  was  to  be  void,  other- 
wise, &c.  The  declaration  then  stated  that  the  defendant  entered  upon 
and  did  not  faithfully  discharge  the  office,  by  reason  whereof  the  recited 
bond  became  forfeited,  and  the  plaintiffs  were  sued  thereupon  in  two 
several  actions  in  tlie  Court  of  Exchequer,  and,  to  compromise  the 
same,  were  forced  and  obliged  to  pay  one  James  Smith,  on  behalf  of 
his  Majesty,  1098/.  Breach,  that  defendant  and  James  Robins,  al- 
though requested,  did  not  nor  would  indenmify  plaintiffs,  &c. 

Plea.    That  the  said  James  Robins,  after  the  making  of  the  writing 
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obligatory  declared  upon  in  tliis  action,  and  after  the  forfeiture  of  the 
same  by  the  breach  of  the  condition  tlicreof  in  the  declaration  men- 
tioned, and  whilst  the  damages  sustained  by  the  plaintiffs  by  reason  of 
the  said  breach  remained  and  were  wholly  unliquidated,  and  before 
the  commencement  of  this  suit,  viz.,  on,  &c.,  paid  to  plaintifis  215/.  in 
full  satisfaction  and  discharge  of  tlie  last-mentioned  damages,  whicli 
sum  of  215/.  plaintiffs  then  accepted  and  received  of  and  from  tfic  said 
James  Robins  in  full  satisfaction  of  the  last-mentioned  damages :  by 
means  whereof  defendant  then  became  and  still  is  fully  and  absolutely 
discharged  and  exonerated  from  the  said  damages  sustained  by  the 
plaintiffs  by  reason  of  the  said  breach  of  the  said  condition  of  the 
writing  obligatory,  (declared  upon  in  this  action,)  and  from  all  claims 
and  demands  by  plaintifls  in  respect  thereof.     Verification. 

Replication,  traversing  the  payment  and  acceptance  of  215/.,  iii  the 
same  terms  in  which  they  were  pleaded.     Issue  on  the  traverse. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  af^er 
last  Hilary  term,  it  appeared  that  the  indemnity  bond  was  given  by  the 
defendant  and  his  brother,  James  Robins ;  that,  after  the  forfeiture  of 
the  previous  bond  to  the  Crown,  and  payment  of  1098/.  by  the  ])lain- 
tifl's,  as  above  stated,  the  plaintifls  sued  James  Robins  upon  tlic  indem- 
nity bond,  and,  in  1827,  obtained  a  verdict  for  1098/.  damages  on  tlie 
breach  assigned  in  that  suit.  James  Robins  then  paid  tlie  i)iaintifrs 
215/.  in  satisfaction  of  the  damages  and  costs  hi  that  action,  and  the 
plaintifls  gave  him  a  receipt  as  follows. 

"  Chichester^  January  15//i,  1828. 
"  Field  and  Jlnother  v.  Robins. 
"  Received  of  Mr.  James  Robins  the  sum  of  two  hundred  and  fifteen 
j)ounds,  being  the  sum  we  have  agreed  to  accept  in  discharge  of  the 
damages  and  costs  in  this  action.     £2\5. 

«  Gerrrge  Field. 
''J.P.Hayllar:' 

On  the  trial  of  the  present  cause  the  plaintiffs  had  a  verdict  for  109S/., 
but  leave  was  given  to  move  to  enter  a  verdict  for  the  defendant,  on 
the  ground  stated  in  the  following  motion. 

Sir  F.  Pollock  now  moved  according  to  the  leave  reserved.  Tlie 
defendant  and  James  Robins  were  liable  jointly,  (though  severally 
also,)  upon  their  bond,  to  the  plaintiffs ;  and,  they  having  sued  James 
and  received  a  sum  from  him  in  full  satisfaction,  th's  was  a  complete 
settlement  of  tlie  cause  of  action  agahist  both  James  and  Joseph,  and 
t!ieir  bond  could  not  be  put  in  suit  again.  JVatters  v.  Smithy  2  13.  & 
Ad.  SS9,  (22  E.  C.  L.  R.  205,)  which  was  cited  for  the  plaintili's  at  the 
trial,  does  not  apply.  All  that  the  Court  there  relied  upon  was  tlie 
apparent  intention  of  the  plaintilf  to  take  from  the  johit  debtor,  whom 
he  permitted  to  compound,  the  proportion  due  from  tliat  debtor,  and  to 
disci  large  him  only.  Here  no  such  intention  is  expressed  in  the  receipt, 
nor  is  there  any  other  evidence  of  it. 

Lord  Denman,  C.  J.  I  think  the  verdict  ought  not  to  be  disturbed, 
though  JValters  v.  Smith,  2  B.  &  Ad.  SSO,  (22  E.  C.  L.  R.  205,)  does 
not  quite  come  up  to  the  point  for  which  it  was  cited  at  the  trial.  The 
defendant,  on  this  issue,  was  to  prove  payment  hi  full  satisfaction.  1 
think  that  the  principle  of  JVatters  v.  Smith  applies,  and  that  the  de- 
ft iidant  here  cannot  be  said  to  have  proved  such  payment. 
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LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  215/.  was  not 
likely  to  have  been  accepted  in  full  satisfaction  of  1098/. 

Patteson,  J.  I  think  there  ought  to  be  no  rule.  The  onus  of 
proving  payment  in  full  satisfaction  lay  on  the  defendant ;  and  the  facts 
stated  did  not  prove  it. 

Coleridge^  J.^  concurred. 

Rule  refused. 


BAKER  against  WILLIAM  DENING  and  Others.— p.  94. 

Under  the  Statute  of  Frauds,  29  C.  2,  c  3,  as.  5,  6,  the  making  of  a  mailc  by  the  devisor,  to  • 
will  of  real  estate,  is  a  sufficient  signing  ;  and  it  is  not  necessary  to  prove  that  he  could  not 
write  his  name  at  the  time. 

Trespass  for  breaking  and  entering  defendant's  close.  Plea,  that 
the  locus  in  quo  was  the  soil  and  freehold  of  the  defendant  Dening ; 
and  justification  in  Dening's  right.  Replication,  that  the  locus  in  quo 
was  not  the  soil  and  freehold,  &c. :  and  issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Devonshire  ar 
sizes,  it  appeared  that  the  locus  in  quo  was  part  of  an  estate  of  wliic* 
one  John  Oening  died  seised  in  fee.  The  defendants'  case  rested  on  ». 
will,  regularly  signed  and  attested,  by  which  John  Dening  devised  thi' 
estate  to  the  defendant  W.  Dening  in  fee.  Tlie  plaintiff  put  in  a  codi 
cil,  dated  subsequently  to  the  will,  revoking  the  will,  and  devising  tb< 
estate  to  another  party.  The  codicil  was  duly  attested,  but  had  only 
the  devisor's  mark,  instead  of  his  signature.  Evidence  was  given  to 
show  that  the  devisor,  at  the  time  of  putting  his  mark,  could  have 
written  his  name :  and  the  defendants'  comisel  contended  that,  under 
the  Statute  of  Frauds,  29  C.  2,  c.  3,  ss.  5,  6,  a  mark  could  operate  as  a 
signature  only  where  the  party  was  unable  to  write  his  name.  The 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff,  reserving  leave 
to  the  defendants  to  move  for  a  nonsuit. 

Rogers  now  moved  accordingly.  Upon  the  evidence,  it  must  be 
assumed  that  the  devisor  could  have  written  his  name  at  the  time  when 
he  made  his  mark.  [He  tlien  went  into  the  evidence.]  Sect.  6  of 
Stat.  29  C.  2,  c.  3,  provides  that  no  devise  in  writing  of  lands  shall  be 
revocable  otherwise  than  by  some  other  will  or  codicil  in  writing,  or 
other  writing  declaring  the  same,  or  by  burning,  &c. ;  and  that  all  de- 
vises of  lands  shall  remain  in  force  until  the  same  be  burnt,  &c.,  "  or 
unless  the  same  be  altered  by  some  other  will  or  codicil  in  writing,  or 
other  writing  of  the  devisor  signed  in  the  presence  of  three  or  four  wit- 
nesses, declaring  the  same."  It  has  been  considered  {a)  that  the  words 
"  signed  in  the  presence,"  &c.  refer  not  to  "  will"  and  "codicil,"  but 
only  to  "  other  writing,"  &.c. ;  on  this  construction  the  material  question 
here  arises  upon  sect.  5,  which  enacts  that  all  devises  and  bequests  of 
lands  "  shall  \te  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by  his  express  di- 
rections, and  shall  be  attested,  &c."  It  may  be  conceded  that,  where 
a  party  is  unable  to  write,  the  affixing  of  his  mark  is  a  sufficient  signa- 
ture. Where  a  party  cannot  write,  his  mark  is,  in  fact,  his  only  signa- 
ture ;  and  therefore  the  case  may  fall  within  the  equity  of  the  statute, 
(a)  See  Eilis  v.  Smith,  1  Yea.  Jun.  12. 
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It  is,  however,  remarkable  that  no  express  decision,  even  to  this  extent, 
can  be  found.  In  Lemayne  v.  Stanley,  3  Lev.  1,  there  is  an  obiter 
dictum  by  North,  Wyndham,  and  Chaklton,  that  "  the  putting  of  his 
seal  had  of  itself  been  a  sufficient  signing  within  the  statute ;  lor  sig- 
tium  is  no  more  than  a  mark,  and  sealing  is  a  sufficient  mark  that  this 
is  his  will:  but  Levinz  doubted  of  this  upon  the  case  iu  Roll.  1 
Abridgm.  245,  Arbitrement,  (B,)  pi.  25.*'  In  the  report  of  the  same 
case  hi  Freeman  (K.  B.  and  C.  P.)  538,  the  dictum  is  reported  as  sanc- 
tioned by  the  whole  Court,  and  is  as  follows :  "  And  it  is  not  necessary 
to  write  his  name,  /or  some  cannot  writCj  and  there  their  mark  is  a 
sufficient  siffnin^.^^  The  dictum,  as  reported  in  Levinz,  that  sealing 
is  a  sufficient  signing,  was  held  to  be  bad  law  in  Smith  v.  EvanSy 

1  Wils.  313,  and  has  long  been  so  considered  ;  Grayson  v.  JJtkinsnn, 

2  Ves.  Sen.  454,  {a)  (where  Lord  Hardwicke  observes,  p.  459 y  *'  ihe 
statute  requiring  the  will  to  be  signed,  undoubtedly  meant  some  evi- 
dence to  arise  from  the  handwriting ;  then  how  can  it  be  said,  that 
putting  a  seal  to  it  would  be  a  sufficient  signing  ?     For  any  one  may 
put  a  sejil ;  no  particular  evidence  arises  from  that  seal :  conmion  seals 
are  alike,  and  one  man's  may  be  like  another's ;  no  certainty  or  guard 
therefore  arises  from  thence';")  Ellis  v.  Smith,  1  Ves.  Jun.  1 1 ;  H right 
V.  IVakeford,  17*  Ves.  459;  in  which  last  case  Lord  Eldon  alludes  to 
the  inference  having  been  drawn  from  the  notion  that  a  person  may 
sign  by  his  mark.     The  object  of  the  enactment  was  to  perpetuate 
evidence  of  the  act  of  the  devisor.     Now,  if  the  statute  allowed  that 
the  requisite  of  signing  could  be  satisfied  by  any  visible  indication  of 
intent,  except  writing  the  name,  surely  so  solemn  an  act  as  affixing  a 
seal  would  have  been  held  enough.     If,  again,  a  mark  be  a  signatiu-e, 
why  should  not  a  mark  made,  not  by  the  devisor  himself,  but  by  another 
"  by  his  express  directions,"  be  sufficient  ?     [Lord  Dexman,  C.  J.   May 
a  devisor  direct  another  to  sign  his  own  name  instead  of  the  devisor's?] 
The  intention  of  the  legislature  was  that  the  devisor's  name  should 
appear.     [Coleridge,  J.     You  must  contend  that,  wherever  a  mark 
appears,  there  must  be  a  collateral  inquiry  whether  the  party  could 
write  at  the  time.]     That  will  certainly  follow :  and  it  is  reasonable 
that  any  one  claiming  under  the  statute  should  bring  the  case  within  its 
provisions.     There  are  express  decisions  that  the  mark  of  an  attesting 
witness  is  enough ;  Harrison  v.  Harrison,  8  Ves.  185,  where  it  was 
pointed  out  that  the  statute  does  not  apply  the  word  "signed'*  to  the 
witnesses ;  %^ddy  v.  Grix,  8  Ves.  504. 

Lord  Denman,  C.  J.  If  there  were  any  doubt  at  all  on  this  question, 
it  would  be  very  fit  that  it  should  be  considered  ;  but,  if  there  be  none, 
we  ought  not  to  create  any  by  granting  a  rule.  It  has  been  urged  that 
sealing  is  insufficient :  but  sealing  is  one  thing,  signuig  another,  Tlie 
mark  of  a  person  who  is  not  capable  of  writhig  is  allowed  to  be  suf- 
ficient :  and  I  never  heard  of  any  inquiry  being  made  whether  the 
party  making  the  mark  was,  at  the  time,  capable  of  writing.  Here  it 
was  certainly  a  matter  of  doubt  whether  the  party  could,  or  could  not, 
write  at  the  time  :  it  is  not  clear  that  he  could.  I  think  it  much  better 
that  there  should  be  no  inquiry  on  such  a  point. 

LiTTLEDALE,  J.  Mr.  Rogcrs  admhs  that,  in  some  cases,  a  mark  is 
sufficient ;  and  that  cannot  be  disputed.  Under  the  statutes  3  &  4  Ann. 
c.  9,  s.  1,  and  17  G.  3,  c.  30,  s.  1,  the  requisite  o{  signing  is  satisfied  by 
(a)  See  note  (4)  ibid.  4th  (Belt's)  ed. 
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a  mark.  The  only  doubt  now  suggested  is,  whether  the  rule  apply  to 
cases  where  the  party  can  write  at  the  time.  I  never  heard  of  an  in- 
quiry into  that  point:  i:  might  be  a  very  difficult  and  unsatisfactory 
one.  It  does  not  follow  that,  because  a  man  can  write  at  the  time,  he 
can  write  legibly.  I  think  that  no  collateral  inquiry  of  this  sort  ought 
to  take  place.  In  this  case  it  is  doubtful  how  the  fact  was :  but  I  think 
it  better  not  to  disturb  the  general  understanding. 

Patteson,  J.  It  is  conceded,  that,  in  all  the  clauses  of  the  Static fi> 
of  Frauds  respecting  wills,  the  requisite  of  signhig  is  satisfied  ny 
making  a  mark ;  for  Mr.  Rogers  admits  that  the  practice  cannot  be  d  s- 
puted.  Now,  if  it  be  once  conceded  that  a  mark,  by  way  of  signature, 
is  a  signing  within  the  act,  it  is  too  much  to  say  that  in  every  particular 
case  we  are  to  inquire  minutely  into  the  ability  of  the  party  to  write 
his  name.  It  would  be  inconvenient  to  enter  into  such  a  question :  and 
there  is  always  the  attestation ;  so  that,  when  a  mark  appears,  there 
are  means  of  inquiry  into  the  circumstance ;  and  the  inquiry  in  such  a 
case  is  of  course  more  close  than  in  ordinary  cases.  But  I  am  not  pre- 
pared to  say  that  a  man  may  not  at  any  time  sign  by  merely  putting 
his  mark,  whether  he  can  write  his  name  or  not. 

Coleridge,  J.  I  should  be  sorry  if  our  decision  were  to  lead  to  the 
practice  of  substituting  a  mark  for  a  name,  for  this  might  give  much 
opportunity  for  fraud.  But  here  we  are  on  the  question  of  law,  whe- 
ther, if  a  party  make  his  mark,  that  be  a  signature,  although  he  could 
have  written  his  name.  How  can  we  say  that  it  is  not,  when  we  look 
at  the  statute  and  find  what  is  admitted  in  argument  ?  The  statute  has 
only  the  word  "  signed ;"  and  it  is  admitted  that,  in  some  cases,  this  is 
satisfied  by  a  mark.  When  I  consider  the  inconvenience  which  would 
result  from  inquiring,  in  all  cases,  whether  the  party  who  has  made  a 
mark  could  write  at  all,  or  could  write  at  the  particular  tune,  I  tliink  it 
would  be  wrong  to  raise  a  doubt  by  granting  a  rule. 

Rule  refused,  (a) 

(«)  The  proTisions  in  stat  7  W.  4.  d&  1  Viet  c.  26.  ss.  20,  9,  appear  not  to  vary  the  law  on 
this  point. 


BARRACLOUGH  and  Others  against  JOHNSON  and  Another.— p.  99. 

On  an  imue  whether  or  not  certain  land,  in  a  district  repairing  its  own  roads,  was  a  common 
highway,  it  is  admissible  evidence  of  reputation,  (though  slight,)  that  the  inhabitants  held  a 
pablic  meeting,  to  consider  of  repairing  such  way,  and  that  several  of  them,  since  dead,  signed 
a  paper  on  that  occasion,  stating  that  the  land  was  not  a  public  highway ;  there  being  at  the 
time  no  limitation  on  the  subject 

lo  determining  whether  or  not  a  way  has  been  dedicated  to  the  public,  the  proprietor's  intention 
vaust  he  considered.  If  it  appear  only  that  he  has  sufTered  a  continual  user,  that  may  prove 
a  dedication ;  but  such  proof  may  be  rebutted  by  evidence  of  acts  showing  that  he  contem- 
plated only  a  license  resumable  in  a  particular  event. 

Thus,  where  the  owner  of  land  agreed  with  an  Iron  company,  and  with  the  inhabitants  of  a 
hamlet  repairing  its  own  roads,  that  a  way  over  his  land,  in  such  hamlet,  should  be  open  t<: 
carriages,  that  the  company  should  pay  him  5ff.  a  year  and  find  cinder  to  repair  the  way,  and 
that  the  inlvibitants  of  the  hamlet  should  lead  and  lay  down  the  cinder,  and  the  way  was 
thereupon  left  open  to  all  pereons  passing  with  carriages  for  nineteen  years,  at  the  end  of 
which  time,  a  dispute  arising,  the  passage  was  interrupted,  and  the  interruption  acquiesced  in 
for  five  years :  Held,  that  the  evidence  showed  no  dedication,  but  a  license  only,  resumable  oi 
breach  of  the  agreement. 

Declaration  (February,  1838)  in  trespass  for  breaking  and  enter- 
ing plaintiff's  close^  &c.     Pleas :  1.  Not  guilty.     2.  That^  before  and  at 
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the  times  when,  &c.,  there  was  and  of  right  ought  to  have  been  a  cer- 
tain common  and  public  highway  into,  through,  over  and  along  the 
said  close  in  which,  &c.,  for  all  the  liege  subjects,  &c.,  on  foot  and  with 
cattle  and  carriages  at  all  times  of  the  year,  &c.:  justification  under  such 
right  of  way.  Verification.  Replication  to  this  plea,  traversing  the 
right  of  way  as  pleaded.     Issue  on  the  traverse. 

On  the  trial  before  Patteson,  J.,  at  the  York  Spring  assizes,  1838, 
it  appeared  that  the  alleged  road,  called  the  Green  Gate  Lane,  lay  in 
the  hamlet  of  Mortomley,  which  repairs  its  own  highways.  A  witness 
for  the  plaintiffs  proved  that,  forty  years  ago,  a  public  meeting  of  the 
iiihabltanls  of  Mortomley  was  held,  and  a  document  there  signed  by 
I  lie  witness,  and  by  twelve  others  of  the  inhabitants  present,  who  were 
since  dead :  this  writing  was  tendered  as  evidence  of  reputation,  and 
objected  to,  but  admitted  by  the  learned  Judge.  It  purported  to  be 
made  by  the  inhabitants  of  the  hamlet  assembled  for  the  purpose  of 
considering  whether  or  not  the  road  should  be  repaired ;  and  it  stated 
their  opinion  that  it  was  not,  and  ought  not  to  be,  a  public  highway ;  and 
that  the  site  was  the  property  of  a  Mr.  Parkin,and  subject  only  to  a  public 
bridle-way.  Thepaperremainedwiththe  surveyor  of  the  highways.  The 
plaintiff's  also  proved  that,  in  1814,  the  executors  of  Parkin  (being  then 
the  proprietors  of  the  soil  in  question)  entered  into  an  agreement  with 
the  Thorricliffe  Iron  Company,  and  the  inhabitants  of  the  hamlet  by 
their  surveyors,  that  the  lane  should  be  open  to  carriages ;  that  the  com 
pany  should  pay  an  acknowledgment  of  5s.  a  year,  and  supply  cinder, 
for  the  repair  of  the  road ;  and  that  the  hamlet  should  lead  and  spreac 
them.  It  further  appeared  that,  before  that  time,  there  was  a  gate 
across  the  road,  whicli  was  kept  locked,  and  excluded  carriages;  but 
that,  from  the  time  of  the  agreement  till  1832,  there  was  no  longer  any 
obstruction,  and  the  lane  was  used  as  a  carriage  road.  In  1832,  dis 
putes  arose,  and  the  passage  along  the  lane  with  carriages  was  inter- 
rupted  by  the  then  proprietor.  The  defendants'  counsel  objected  to  the 
reception  of  evidence  as  to  the  agreement,  but  the  learned  Judge  re- 
ceived it,  as  explanatory  of  the  user.  And  he  stated  to  the  jury  that 
the  user  from  1814  to  1832  appeared  to  have  been  by  convention  be- 
tween the  Thomcliffe  Company  and  Parkin's  representatives:  that, 
although  tLser  was  evidence  of  a  dedication  to  the  public,  yet  the  ques- 
tion always  was  what  the  land-owner  intended,  and,  if  it  appeared  that 
he  had  not  intended  absolutely  to  dedicate,  the  inference  from  user 
failed :  and  that  in  the  present  case,  unless  the  jury  thought  tliat  the 
proprietor,  in  1814,  intended  absolutely  to  dedicate  the  carriage  road  to 
the  public,  he  might  resume  it  if  the  bargain  was  broken  by  the  other 
parties.  A  verdict  was  given  for  the  plaintiffs  on  the  general  issue,  and 
on  the  second  plea  so  far  as  regarded  a  carriage  way ;  for  the  defeiid- 
ants,  on  that  plea,  as  to  a  way  on  foot  and  with  horses. 

Jitcherley^  Serjt.,  now  moved  for  a  new  trial.  First,  the  pnprr 
signed  by  the  inhabitants  of  Mortomley  was  not  evidence  of  reputation, 
because  it  was  drawn  up  by  persons  assembled,  not  to  settle  any  matter 
of  reputation,  but  to  consider  whether  or  not  they  should  undertake 
repairs.  Such  a  document,  to  be  admissible  as  suggested,  should  be 
framed  in  the  course  of  a  transaction  showing,  by  its  nature,  that  it  was 
reputation,  strictly,  which  the  parties  met  to  pronounce  upon.  And  tl>e 
document  should  be,  in  effect,  an  assertion  of  something  which  the  par- 
ties have  received,  as  reputation,  from  others.     Here  the  tiling  stated  \» 

Digitized  by  VjOOQIC 


101]  8  Adolphus  &  Ellis.  501 

mere  opinion.     And  the  parties  were  interested.     [Patteson,  J.     It 
was  urged  at  the  trial  that  tlie  declaration  was  against  as  well  as  for 
i.ieir  interest ;  for,  if  it  exempted  them  from  repairs,  it  took  from  them 
tlie  benefit  of  the  road.]     They  met  to  consider  whether  they  should 
repair  or  not;  and  decided  in  favour  of  their  own  exemption.     [Cole- 
ridge, J.,  referred  to  Nicholls  v.  Parker^  14  East,  331 ;  note  {a)  to 
Outram  v.  Moreivood]     There  the  parties  made  a  statement  of  some- 
thing which  they  considered  reputation.     Here  nothing  is  pronounced 
but  a  resolution,  or  declaration  of  opinion.     Secondly,  the  direction  of 
the  learned  Judge  as  to  dedication  was  not  correct.     The  owner  of  land 
must,  in  such  a  case,  be  supposed  aware  of  the  consequence  of  his  own 
acts.     If  he  allows  free  and  unqualified  use  of  a  way  over  his  premises, 
he  subjects  himself  to  the  loss  of  that  which  he  has  led  the  public  to 
believe  he  intended  to  grant.     Here  the  representatives  of  Parkui  gave 
persons  to  understand  that  they  meant  all  the  king's  subjects  to  use  the 
road  with  carriages,  provided  they  themselves  were  exempted  from 
repairs.     It  was  for  them  to  see  that  the  condition  was  made  available ; 
but,  if  it  ceased  to  be  so,  they  could  not  resume  the  road.    If  they  meant 
to  create  a  limited  right  only,  they  should  have  restrained  the  user  ac- 
'  ordingly.     Tae  observation  of  Lord  P^llenborouoh  in  Hex  v.  Lloydj 
*  Camp.  260,  applies.     "  If  the  owner  of  the  soil  throws  open  a  pas- 
Mge,  and  neither  marks  by  any  visible  distinction,  that  he  means  to 
reserve  all  his  rights  over  it,  nor  excludes  persons  from  passing  through 
»  by  positive  prohibition,  he  shall  be  presumed  to  have  dedicated  it  to 
fie  public.     Although  the  passaga  in  question  was  originally  intended 
nly  for  private  convenience,  the  public  are  not  now  to  be  excluded 
ram  it,  after  being  allowed  to  use  it  so  long  without  any  interruption." 
The  plaintiffs  here  say  that  the  dedication  was  not  meant  to  be  abso- 
ate,  but  subject  to  the  condition  that  certain  persons  should  observe  a 
•rivate  bargain.     It  cannot  be  contended,  after  nineteen  years'  user  by 
he  public,  that  their  right  is  to  depend  on  what  may  have  passed  in 
tne  mind  of  the  land-owner  with  reference  to  such  a  proviso  at  the  time 
of  the  dedication.     If  there  could  be  a  provisional  dedication,  such  as 
the  plaintiffs  contend  for,  at  least  there  should  have  been  some  notice 
of  the  limitation.      And,  if  a  quahfied  dedication  was  originally  con- 
templated, a  change  of  intention  may  be  inferred  from  the  unrestricted 
user  during  nineteen  years.     Lastly,  the  verdict  was  against  the  weight 
of  evidence.     [Patteson,  J.     There  was  evidence  that  the  defendants 
had  acquiesced  in  the  road  being  treated  as  not  public,  during  the  five 
years  from  1832.] 

Lord  Denman,  C.  J.  There  is  no  ground  for  this  application.  As 
to  the  first  point,  the  evidence  of  reputation  was  very  slight,  but  there 
were  some.  I  do  not  agree  that  it  is  necessary  for  persons  giving  an 
opinion  asto  the  publicity  of  a  way  to  state  tliat  they  found  themselves 
on  reputation,  although  their  statement  ought  in  reality  to  be  founded 
on  some  reputation.  The  statement  of  each  of  the  deceased  persons 
wa^  reputation,  to  some  extent.  As  to  the  other  point,  the  agreement 
between  the  land-owner  and  the  township,  if  it  could  be  considered  a 
conditional  dedication,  was  as  public  as  it  can  be  expected  that  such  a 
dedication  should  be :  and  it  was  for  the  convenience  of  both  parties. 
Then,  can  there  be  a  conditional  dedication  of  the  kind  here  supposed? 
Perhaps  not.  A  dedication  must  be  made  with  intention  to  dedicate. 
The  mere  acting  so  as  to  lead  persons  into  the  supposition  tliat  the  way 
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is  dedicated  does  not  amount  to  a  dedication,  if  there  be  an  agreement 
which  explains  the  transaction :  and,  referring  to  the  agreement  here, 
it  is  plain  that  there  was  only  a  license  to  use.  There  was  a  permissive 
enjoj^ment  from  1814 ;  but  it  was  put  an  end  to  in  1832.  If  such  an 
enjoyment  may  be  permitted  by  means  of  the  way  being  left  open  to 
every  one,  the  leaving  it  so  is  not  in  itself  evidence  of  a  dedication. 
In  ff^ood  V.  yealy  5  B.  &  Aid.  454,  (7  E.  C.  L.  R.  158,)  the  public  had 
used  a  way  over  the  locus  in  quo  as  long  as  could  be  remembered ; 
but  the  land  had  been  under  a  ninety-nine  years'  lease  during  the  whole 
time,  and  Abbott,  C.  J.,  left  it  as  a  question  for  the  jury  whether  there 
had  been  a  dedication  to  the  public  before  the  term  commenced,  saying 
that,  if  not,  there  could  be  no  dedication  except  by  the  owner  of  the 
fee,  and  the  lease  explained  the  user  as  not  being  referable  to  a  dedi- 
cation by  him.  Yet  there  was  strong  evidence  there  to  show  that  the 
landlord  could  not  have  been  ignorant  of  the  user  ;  and  Lord  Tenter- 
DEN  did  not  dispute  the  doctrine  of  Lord  Ellenborough  in  Bex  v. 
jLioyd,  I  Camp.  260.  Therefore  there  is  nothing  in  the  cases  to  estab* 
lish  that  a  permissive  user  may  not  be  consistent  with  a  right  to  re- 
sume the  way.  As  to  the  weight  of  evidence,  the  learned  Judge  is  not 
dissatisfied  with  the  verdict. 

Littledale,  J.  Tlie  document  put  in  was  evidence,  though  very 
slight,  of  reputation.  The  common  case  as  to  reputation  is  that  the 
witness  has  heard  old  persons  make  a  statement.  Here,  the  plaintilfs 
put  in  a  resolution  subscribed  by  several  persons  since  dead.  It  is  as 
if  each  had  been  heard  to  say  that  the  lane  was  not  a  public  highway. 
The  supposed  dedication  was,  I  thhik,  a  mere  permission.  When  the 
circumstances  under  which  it  arose  are  stated,  the  idea  of  a  dedication 
is  rebutted.  It  is  said  that  an  intention  to  dedicate  must  be  inferred 
from 4he  acts  of  a  proprietor;  and  it  is  true  that  the  question  is  not 
decided  by  what  he  says.  A  man  may  say  that  he  does  not  mean  to 
dedicate  a  way  to  the  public,  and  yet,  if  he  had  allowed  them  to  pass 
every  day  for  a  length  of  time,  his  declaration  alone  would  not  be  re- 
garded, but  it  would  be  for  a  jury  to 'say  whether  he  had  intended  to 
dedicate  it  or  not.  The  facts  may  warrant  them  in  believing  that  the 
way  was  dedicated,  though  he  has  said  that  he  did  not  so  intend:  and, 
if  his  intention  be  insisted  upon,  it  may  be  answered  that  he  should 
have  shown  it  by  putting  up  a  gate,  or  by  some  other  act  The  intent 
is  a  proper  ingredient  in  the  decision  of  such  a  question  as  this ;  but 
here  I  think  it  was  shown  by  acts  that  a  dedication  was  not  contem- 
plated. 

Patteson,  J.  I  had  some  difficulty  as  to  the  document;  but  I 
thought  it  was  evidence,  to  be  admitted,  valeat  quantum.  On  the  other 
point,  I  think  that  the  intention  to  dedicate  or  not  must  be  left  to  the 
jury.  The  very  term  dedication  shows  that  the  intent  is  material. 
There  cannot  be  such  a  thing  as  turning  land  into  a  road  without  in- 
tention on  the  owner's  part.  The  facts  here  are  strong  in  disproof  of 
such  an  intention.  The  payment  of  5s.  yearly  could  only  be  for  a 
leave.  The  real  transaction  was,  that  the  company  wanted  to  go  upon 
this  road,  and  the  land-owner  had  no  objection,  provided  they  would 
repaur  the  road,  which  he  himself  had  occasion  for  as  an  occupation 
way :  they  were  to  give  the  cinders,  and  the  inhabitants  of  the  hamlet 
to  carry  and  spread  them ;  but  this  was  not  to  continue  when  the 
annual  payment  ceased.     No  person,  probably,  came  along  that  road 
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within  the  year  but  those  who  had  occasion  to  pass  from  the  hamlet  or 
the  company's  works ;  except,  in  short,  those  who  were  included  hi 
the  agreement.  And  for  five  years  from  1832  they  submitted  to  its 
being  no  road. 

Coleridge,  J.  As  to  the  objection  that  the  inhabitants  who  de- 
clared the  lane  to  be  no  road  were  parties  interested,  Nicholls  v.  Parker^ 
14  East,  331 ;  note  (a)  to  Outram  v.  Moreivoodj  shows  that  persons, 
who  might  by  their  declaration  take  a  burden  upon  themselves,  may 
also  declare  that  the  road  in  respect  of  which  the  burden  would  attach 
is  not  public,  provided  there  be  no  litigation  depending  at  the  time. 
Here  there  was  no  evidence  of  any  litigation  depending  when  the  de- 
claration was  made ;  it  appeared  only  that  the  parties  met  to  talk  over 
the  subject  of  repairing.  Then,  as  to  the  dedication.  A  party  is  pre- 
sumed cognisant  of  the  consequences  following  his  own  acts ;  and,  if 
he  permits  user  of  a  way  over  his  land,  a  jury  may  presume  that  he 
intended  to  dedicate  such  way  to  the  public.  But  you  cannot  exclude 
evidence  of  the  circumstances  under  which  the  user  commenced.  And 
it  appears  here  that  an  agreement  took  place  between  the  land-owner, 
the  surveyor  of  the  hamlet,  and  the  proprietors  of  the  iron-works,  that 
these  last  were  to  pay  5s,  a  year  and  to  find  cinders,  which  the  inhabi- 
tants of  the  hamlet  were  to  lead  and  spread :  these  are  circumstances 
which,  if  not  to  be  excluded,  throw  a  strong  light  upon  the  commence- 
ment of  user,  and  show  that  no  dedication  was  intended,  provisional 
or  absolute.  And  again,  after  nineteen  years,  we  find  an  alleged 
breach  of  contract  by  the  parties  ushig  the  way,  and  a  consequent 
interruption  of  the  user.  Suppose  that,  after  nineteen  days,  the  Thorn- 
cUft'e  Company  had  refused  to  fulfil  their  engagement ;  could  not  the 
land-owner  have  resumed  the  right  of  way  ?  And,  if  so,  why  might 
not  he  after  nineteen  years  ?  • 

Rule  refused. 


HURST  against  ORBELL.— p.  107. 

A.  bought  horwfl  of  B.,  paying  80/.,  with  liberty  to  return  them  within  a  month,  allowing  B. 

10/.  out  of  the  80/1,  and  with  a  stipulation  that,  if  he  kept  them  beyond  the  month,  he  should 

pay  B.  10/.  above  the  80/. 
Held,  that  A.,  on  returning  the  horses  within  a  month,  might  recover  the  70/.  in  in  action  for 

money  hail  and  received.  * 

Assumpsit  for  money  had  and  received.  The  plaintiff,  by  his  par- 
ticular of  demand,  claimed  SO/.  Plea,  non  assumpsit.  On  the  trial 
before  Tindal,  C.  J.,  at  the  last  assizes  for  Kent,  it  appeared  that  tlie 
plaintiif  had  agreed  to  buy  a  pair  of  horses  of  the  defendant,  paying 
80/, ;  but  the  bargain  was,  that  plaintifi*  should  be  at  liberty  to  return 
the  horses  within  a  month,  allowing  defendant  10/.  out  of  the  80/. ; 
and  that,  if  plaintiff  kept  them  beyond  the  month,  he  was  to  pay  10/. 
above  the  80/.     Defendant  gave  plaintiff  a  receipt  as  follows  : — "  80/. 

— Received  of Hurst,  Esq.,  eighty  "pounds  for  two  grey  horses, 

warranted  sound  and  quiet  in  harness.  Ten  pounds  more  if  the  horses 
are  kept.  Henry  OrbdlV  The  plaintiff  returned  the  horses  withuj 
the  month,  and  brought  the  present  action.  It  was  not  proved  that  the 
jlaintiff  had  been  ready,  before  action  brought,  to  allow  the  10/.     For 
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the  defendant  it  was  urged  that  the  action  ought  to  have  been  brought 
on  the  special  contract,  or  at  least  that  the  plaintiff  should  have  proved 
his  readiness  to  pay  the  10/.,  before  attempting  to  recover  back  any 
part  of  the  80/.  as  money  had  and  received  to  his  use.  Tlie  Lord 
Chief  Justice  duected  a  verdict  for  the  plaintiff,  giving  leave  to  move 
to  enter  a  nonsuit ;  and  the  plaintiff'  had  a  verdict  for  70/. 

Peacock  now  moved  according  to  the  leave  reserved.  This  action 
cannot  be  supported  without  showing  that  the  money  claimed  was  the 
plaintiff's,  as  is  laid  down  by  Lord  Ellenbo bough  in  Thurston  v. 
Millsy  16  East,  274.  That  does  not  appear  in  the  present  case.  The 
property  in  the  horses  had  passed  to  the  plaintiff,  that  in  the  money  to 
the  defendant.  How  then  did  the  70/.  become  the  plaintiff's  ?  If  the 
contract  was  rescinded,  he  was  entitled  to  the  whole  80/.  "  Where  a 
contract  is  to  be  rescinded  at  all,  it  must  be  rescinded  in  toto,  and  the 
parties  put  in  statu  quo  :*'  per  Lord  Ellenbobough  in  Hunt  v.  Silky 
5  East,  452.  [I^rd  Denman,  C.  J.  Here  they  were  to  be  put  into  a 
situation  which  they  had  themselves  agreed  upon  in  the  event  of  rescind- 
ing.] This  was,  in  effect,  an  agreement  that  the  defendant  should  re- 
purchase the  horses  at  70/.,  if  the  plaintiff  returned  them  within  a 
month  ;  it  was  not  an  agreement  for  rescinding,  or  putting  the  parties 
in  statu  quo.  The  distinction  taken  by  Bulleb,  J.,  in  Towers  v.  Bar- 
rett, 1  T.  R.  136,  applies  here;  the  contract  remained  open,  and  the 
action  should  have  been  for  damages,  not  for  money  had  and  received. 

Lord  Denman,  C.  J.  The  objection  is  too  refined.  The  defendant 
held  the  70/.  to  the  use  of  the  party  who  should  be  entitled  at  tlie  time 
vhen  the  option  was  to  be  determined. 

LiTTLEDALE,  J.,  coucurrcd. 

Patteson,  J.  I  am  of  the  same  opinion.  The  70/.  remained  in 
I  he  drfendant^s  hands  during  the  month,  to  be  paid  back  or  retaine4 
iccording  to  the  event. 

CoLEBiDGE,  J.,  concurred. 

Rule  refused. 


RANDLESON  against  MURRAY  and  Another.— p.  109. 

A  warehouse-man  at  Liverpool  employed  a  master  porter  to  remove  a  barrel  from  his  ware- 
house. The  master  port«>r  employed  his  own  men  and  tackle  ;  and,  through  the  negligeoee 
of  the  men,  the  tackle  failed,  and  the  barrel  fell  and  injuied  plaintifi': 

Held,  that  the  warehoi:vBeman  was  liable  in  case  for  the  injury. 

Case.  The  declaration  stated  that,  before  and  at  the  time,  &c.,  de- 
fendants were  the  possessors  «ind  occupiers  of  a  certain  warehouse, 
situate  at  Liverpool,  for  the  reception,  custody,  and  transmission  of 
goods  and  merchandise  ;  and  therefore  it  became  and  was  the  duty  of 
defendants  to  have,  use,  and  employ,  within  and  upon  their  said  ware- 
house, good,  proper,  and  sufficient  tackle,  implements,  and  materials,  in 
find  about  the  receiving  and  sending  away  the  said  goods  and  merchan- 
dise, and  in  and  about  the  raising  and  lowering  the  same ;  and  also  to 
use  and  employ  due  and  proper  skill  and  care  in  fastening  and  securing« 
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vith  the  tackle,  &:c.,  aforesaid,  the  said  goods  and  merchandise  whilst 
\he  same  were  being  so  received  or  sent  away,  and  raised  or  lowered 
OS  aforesaid,  and  to  use  due  and  proper  care  and  attention  in  raising 
or  lowering  the  same,  so  that  the  said  goods  and  merchandise  might 
be  received  and  sent  away,  and  raised  and  lowered,  without  damage 
or  injiuy  to  the  persons  employed  in  delivering  or  receiving  the  same : 
yet  the  defendants,  well  knowing,  &c.,  and  whilst  they  were  so  posses- 
sors, &c.,  to  wit,  on,  &c.,  and  whilst  the  said  defendants,  by  their  ser- 
vants in  that  behalf,  were  sending  away  and  lowering  from  their  said 
warehouse  and  premises  certain  goods  and  merchandise,  to  wit  a  barrel 
filled  with  flour,  to  and  into  a  certain  cart  there  standing  ready  to  re- 
ceive the  same,  not  regarding,  &c.,  wrongfully,  &c.,  by  their  said  ser- 
vants, had,  used  and  employed  such  bad,  improper,  and  hisufficient 
tackle,  implements,  and  materials  in  sending  away  and  lowering  the 
said  barrel,  and  by  their  said  servants  used  and  employed  so  little  and 
such  bad  skill  and  care  in  fastening  and  securing,  with  the  said  tackle, 
hnplements,  and  materials,  the  said  barrel,  and  by  their  said  servants 
used  so  little  care  and  attention  in  lowering  the  said  barrel,  that,  by 
means  of  the  use  and  employment  of  the  bad,  improper,  and  insufficient 
tackle,  implements  and  materials  aforesaid,  and  of  the  want  of  due  and 
proper  skill  and  care  hi  fastening  and  securing  the  said  barrel,  whilst 
the  said  barrel  was  being  sent  out  and  lowered  from  the  said  ware- 
liouse  and  premises  to  or  into  the  cart  aforesaid,  the  same  slipped  and 
fell  from  the  said  tackle  and  implements  aforesaid,  unto  and  upon  the 
said  plaintiff*,  and  thereby  greatly  bruised,  &.C.,  (describing  the  damage 
10  the  plaintilf,)  and  other  hijuries,&c.  Pleas;  1.  Not  guilty.  2.  That 
Ihe  defendants  were  not,  at  the  time  in  the  declaration  in  that  behalf  ' 
•nentioned,  sending  away  or  lowering  the  said  goods  and  merchandise 
•n  manner  and  form  as  in  the  declaration  above  alleged :  conclusion  to 
the  country.     Issues  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Liverpool  assizes,  it 
appeared  that  the  defendants  were  the  occupiers  of  a  bonded  ware- 
louse  in  Liverpool ;  and  that,  for  the  purpose  of  removing  some  barrels 
of  flour  from  their  warehouse,  they  had  employed  one  Wharton,  who 
was  a  master  porter  in  Liverpool,  and  used  his  own  tackle,  and  brought 
and  paid  his  own  men.  Taylor,  a  master  carter,  was  employed  by 
Wharton  to  carry  the  barrels  away  ;  Taylor  also  sent  his  own  carts,  &c., 
and  his  own  men,  one  of  whom  was  the  plaintiff.  The  hijury  to  the 
plaintiflf  was  occasioned  by  a  barrel  falling  on  him  in  consequence  of 
part  of  Wharton's  tackle  failing  while  it  was  being  used  by  Wharton's 
men.  On  this  evidence,  the  defendants'  counsel  contended  that  the 
plaintiff's  remedy  was  against  Wharton ;  not  against  the  defendants. 
The  learned  Judge  reserved  leave  to  move  for  a  nonsuit  on  this  point, 
and  directed  the  jury  to  find  for  the  plaintiff,  if  they  considered  that 
there  had  been  carelessness  in  the  use  of  the  tackle.  Verdict  for  the 
plaintifl*. 

Alexander  now  moved  according  to  the  leave  reserved.  It  must  be 
admitted  that  the  defendants  would  be  liable,  if  Wharton  and  his  men 
could  be  considered  as  their  servants  ;•  Bv^k  v.  Steinman^  1  B.  &  P. 
404.  Admitting  that  case  (which,  however,  has  been  questioned)  to  be 
law,  it  is  to  be  distinguished  from  the  present  upon  the  ground  that  here 
Wharton,  though  imdoubtedly  employed  by  the  defendants,  is  rather  a 
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bailee  for  a  particular  purpose  than  a  servant.     In  Laugher  v.  Pointer, 
5  B.  &  G.  647,  (11  E.  C.  L.  R.,)  the  owner  of  a  carriage  hire<i  horses 
of  a  stable-keeper,  who  also  provided  a  driver;  and  the  judges  were 
equally  divided  on  the  question  whether  the  owner  was  liable  for  an 
accident  caused  by  the  negligent  driving.     There  Littledale,  J.,  said 
that,  upon  principle,  the  rule  making  a  party  responsible  for  his  servants 
could  not  be  carried  so  far  as  to  hold  him  liable  for  the  acts  of  all  era- 
ployed  and  chosen  by  his  agent.     Harris  v.  Baker,  4  M.  &  S.  27,  (30 
E.  C.  L.  R.,)  is  also  in  favour  of  the  more  limited  rule.     In   Witte  v. 
Hague,  2  D.  &  R.  33,  (16  E.  C.  L.  R.,)  an  engineer  had  contracted  with 
a  sugar-refiner  to  erect  a  steam-boiler  for  him:  the  boiler  burst,  and 
injured  the  property  of  a  third  party,  the  plain tiflF:  and,  the  jury  having 
found  that  the  engineer  was,  by  himself  or  his  servants,  conducting  and 
managing  the  operations  of  the  apparatus  when  the  accident  happened, 
the  engineer  was  held  liable,  though  the  court  intimated  that,   if  the 
jury  had  found  the  other  way,  there  might  have  been  some  weight  in 
the  objection  that  the  action  should  have  been  brought  against  the  party 
employing  the  engineer.     Here  the  facts  are  substantially  the  same  as 
in  the  last  cited  case.     Is  the  owner  of  a  bale  of  goods,  w^ho  sends  it  by 
a  common  "carrier,  liable  for  every  injury  which  may  arise  from  the 
carrier  allowing  the  bale,  through  negligence,  tX>  fall  on  another  person 
during  its  transport  ?     Or  is  the  owner  of  a  house  liable  for  an  injury 
caused  by  a  chimney-sweeper  who  carelessly  knocks  a  brick  from  the 
chimney  top?     Yet  both  the  carrier  and  the  chimney-sweeper  are  em- 
ployed by  the  owner.     Probably  the  only  satisfactory  rule  in  cases  of 
this  description  would  be  that  the  jury,  rather  than  the  judge,  should 
,  decide  whether  the  offending  individual  be  or  be  not  the  servant  of  the 
party  sued.     That  was  directed  by  Lord  Abingbr,  C.  B.,  in  Brady  v. 
Oiles,  1  Mo.  &  Ro.  494.     The  learned  judge  ought  therefore  to  have 
put  that  question  to  the  jury  instead  of  merely  asking  their  opinion 
upon  the  point  of  carelessness  in  using  the  tackle. 

Lord  Denman,  C.  J.  Had  the  jury  in  this  case  been  asked  whether 
the  porters,  whose  negligence  occasioned  the  accident,  were  the  servants 
of  the  defendant,  there  can  be  no  doubt  they  would  have  found  in  the 
affirmative.     I  can  see  no  reason  for  granting  a  rule. 

LiTTLEDALE,  J.  It  sccms  to  Hic  to  make  no  difference  whether  the 
persons  whose  negligence  occasions  the  injury  be  servants  of  tlic  de- 
fendant, paid  by  daily  wages,  or  be  brought  to  Ihe  warehouse  by  a  per- 
son employed  by  the  defendant.  The  latter  frequently  occurs  in  a 
large  place  like  Liverpool,  where  many  persons  exercise  the  occupation 
of  a  master  porter.     But  the  law  is  the  same  in  each  case. 

Patteson,  J.  The  case  of  a  carrier  is  quite  disthict.  He  has  goods 
in  his  custody  as  bailee. 

CoLEKiDGE,  J.,  concurred. 

Rule  refused,  {a) 

(a)  See  Chandler  v.  Broughim,  I  C.  &  M.  29 ;  8.  C.  3  Tyrwh.  220;  Huzzty  ▼.  Fidd, 
2  C.  M.  &  R.  432 ;  S.  C.  Tyrwh.  866. 
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CARRUTHERS  against  HOLLIS  and  CHURCH.— p.  113. 

TrefpttM  for  driving  plaintiff'f  sheep,  and  leaving  them  in  a  highway,  hy  which  they  were  in- 
jured. Plea,  that  they  were  wrongfully  in  defendant's  close  depasturing,  wherefore  defendant 
drove  them  into  a  highway  adjoining  the  close.  Replication,  that  they  escaped  into  defend- 
ant's close  from  an  adjoining  close  of  plaintiiT  through  defect  in  the  fence  hetween  the  two 
closes,  which  fence  defendant  was  bound  to  repair.  Rejoinder,  traversing  the  escape  of  the 
sheep  through  defect  in  the  fence.  The  issue  being  found  for  the  plaintiff:  Held,  on  motion 
in  arrest  of  judgment,  that  the  replication  answered  the  plea. 

Trespass.  The  declaration  contained  two  counts.  The  second 
count  stated  that  the  defendants  chased  and  drove  about  certain  sheep 
of  the  plaintift',  then  being  upon  a  certain  close  in  the  county  of  Mon- 
mouth, from  and  off  the  said  close  into  a  certain  highway  in  the  county 
afioresaid,  when  and  where  the  defendants  left  the  said  last-mentioned 
sheep,  whereby  they  were  damaged,  &c. 

Plea  to  the  second  count.  That,  before  and  at  the  said  times  when, 
&c.,  the  defendant  HoUis  was  lawfully  possessed  of  the  said  close  ;  and, 
because  the  last-mentioned  sheep,  before  and  at  the  said  several  times 
when,  &c.,  were  wrongfully  in  the  said  close  of  the  defendant  HoUis, 
eating  and  depasturing  his  herbage  there  then  growing,  and  doing 
damage  there  to  him,  defendant  HoUis  in  his  own  right,  and  defendant 
Church  as  his  servant  and  by  his  command,  at  the  said  times  when,  &c., 
chased  and  drove  the  said  last-mentioned  sheep  from  and  out  of  the 
said  close  in  which  they  were  then  doing  such  damage,  into  a  certain 
highway  adjoinuig  the  said  close,  and  there  left  the  same  for  the  plain- 
tiff, doing  no  unnecessary  damage  to  the  plaintiff  on  that  occasion,  &c., 
which  are  the  same,  &c. 

Replication.  That  the  plaintiff  heretofore,  to  wit  at  the  said  times 
when,  &c.,  was  and  still  is  possessed  of  a  close,  situate,  &c.,  and  conti- 
guous to  the  said  close  of  defendant  HoUis ;  and  that  defendant  HoUis, 
and  all  other  the  tenants,  &c.  of  the  said  close  in  which,  &c.,  for  the 
time  being,  from  time  whereof,  &c.,  have  repaired,  and  of  right  ought 
to  have  repaired,  &c.,  and  defendant  HoUis  still  of  riglit  ought  to  repair, 
&c.,  the  hedges  between  the  said  close  of  defendant  HoUis  and  the  said 
close  of  plaintiff,  as  often  as  need  hath  been  or  recjuired,  that  cattle 
being,  feeding,  and  depasturing  in  those  closes  respectively  might  not 
escape,  &c. :  and,  because  the  said  hedges  between  the  said  closes  of 
defendant  HoUis  and  plahitiff,  before  and  at  the  said  lime  when,  &.c., 
were  ruinous,  &c.,  for  want  of  needful  repair,  &c.,  the  said  sheep  being, 
feeding,  and  depasturing  in  the  said  close  of  plaintitf,  a  little  before  the 
said  time  when,  &c.,  escaped  from  and  out  of  plaintiff's  said  close  into 
the  said  close  of  defendant  HoUis,  in  which,  &c.,  through  the  defects  of 
the  said  hedges,  and  on  that  occasion  were  in  the  said  close  of  defend- 
ant HoUis,  in  which,  &c.,  until  the  defendants,  at  the  same  time  when, 
&c.,  of  their  wrong,  chased  and  drove  about  the  said  sheep  from  and 
off  the  said  closes  in  the  second  count  of  the  declaration  mentioned, 
into  the  said  highway  in  the  said  declaration  also  mentioned,  when  and 
where  the  defendants  left  the  said  last-mentioned  sheep,  in  manner  and 
form,  &c.     Verification. 

Rejoinder.     That  the  said  sheep,  or  any  part  thereof,  did  not  escape 
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from  the  said  close  of  plaintiff  in  the  replication  mentioned  into  the 
?lose  of  the  defendant  Hollis,  in  which,  &c.,  nor,  at  the  said  time  when, 
&c.,  were  the  said  sheep,  or  any  of  them,  in  the  said  close  of  the  de- 
fendant Hollis,  through  the  defects  of  the  said  hedges  between  those 
closes,  hi  manner  and  form,  &c. ;  and  of  this,  &c.  Conclusion  to  tlio 
country.     Issue  thereon. 

On  the  trial  before  Gurnet,  B.,  at  the  last  Monmouthshire  assizes,  a 
verdict  was  found  for  the  plaintiff  on  the  above  issue,  and  for  the  de- 
fendants upon  another  issue  joined  on  the  first  count. 

i?.  V.  Richards  now  moved  for  a  rule  to  show  cause  why  judgment 
should  not  be  arrested,  or  a  repleader  awarded.     The  plea  to  tiie  second 
comit  discloses  a  defence  which  is  not  answered.     The  defendant  was 
justified  in  driving  the  sheep  out  of  his  own  close,  althougli   he  was 
bound  to  repair  the  fence :  the  only  consequence  of  the  obligation  to 
repair  is,  that  he  is  not  entitled  to  complain  of  their  coming  upon  his 
close ;  he  could  not. therefore  have  brought  an  action,  or  distrained  da- 
mage feasant,  without  giving  notice :  on  giving  notice,  he  might  do 
either ;  note  (4)  to  Poole  v.  Lotigiievill^  2  Wms.  Saund.  284  e.     There 
is  no  express  authority  for  saying  that  a  party  who  lias  not  given  no- 
tice may,  under  such  circumstances,  drive  back  the  sheep  to  the  close 
from  which  they  have  strayed ;  but  it  seems  clear,  upon  principle,  that 
he  may.     Now  the  record  does  not  sliow  that  the  defendant  has  done 
more  than  this  :  it  is  only  said  that  the  defendant  drove  the  sheep  into 
a  certain  highway  adjoining  l|is  close.     The   highway  may  be   the 
plaintiff's  close  from  which  the  sheep  strayed  hito  the  defendant's.     It 
appears  from  many  authorities  (as,  for  instance.  Do  oast  on  v.  Payne^ 
'I  H.  BL  527,)  that  the  highway  may  be  the  close  of  an  individual,  in- 
usmuch  as  the  public  right  of  passage  does  not  exchide  private  property 
in  the  soil.     The  highway,  again,  might  be  the  nearest  road  to  the 
plaintiff's  close :  or  it  might  be  the  only  one  by  which  it  was  practica- 
lile  to  drive  the  sheep  back.    If  the  acts  of  the  defendants,  as  they  ap 

i»ear  on  the  declaration  and  pleas,  are  not  illegal,  the  plaint iiT  should 
lavc  new  assigned,  in  order  to  avail  himself  of  any  answer  furnishoJ 
by  facts  not  necessarily  to  be  collected  from  the  record. 

Lord  Denman,  C.  J.  The  plea  justifies  the  trespass  complained  of, 
by  stating  that  the  sheep  were  wrongfully  in  the  defendant's  close. 
Then  die  replication  alleges  that  tlie  sheep  were  not  there  wrongfully, 
because  the  defendant  Hollis  was  bound  to  repair  the  fence,  and  had 
not  done  so,  which  occasioned  the  escape  of  the  sheep  into  his  close. 
The  plaintiff  denies  that  the  escape  was  so  occasioned ;  and  the  verdict 
is  found  for  him  on  that  issue.  Then  may  the  owner  of  a  close,  under 
such  cii'Cumstances,  drive  sheep  into  the  highway  and  leave  tiiein  there? 
There  is  no  authority  on  this  point :  but  none  is  necessary.  It  is  per- 
fectly clear  that  the  least  to  be  expected  from  a  party  in  the  situation 
of  the  defendant  here  is,  that  he  should  put  back  the  sheep  hito  the 
place  in  which  they  were  before  they  quitted  it  in  consequence  of  bis 
neglect. 

LiTTLEDALE,  J.,  couciurrcd. 

Patteson,  J.  The  plea,  taken  by  itself,  might  furnish  a  good  answer 
to  the  declaration :  but  the  replication  is  good.  It  answers  the  j"sfifi- 
cation  in  the  plea  by  alleging  that  the  sheep  came  from  the  plaintiff's 
close  into  that  of  the  defendant  Hollis  through  defect  in  the  fence,  wluch 
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defendant  was  bound  to  make  good.     The  defendant  was  driven  to 
meet  this  by  denying  that  the  escape  had  been  caused  by  his  default : 
he  does  so,  and  the  issue  is  found  against  liim. 
Coleridge,  J.,  concurred. 

Rule  refused. 


GORE  against  WRIGHT.— p.  118. 

,  Debt  for  63/.,  rent  for  two  years  and  one  quarter,  due,  25th  March,  1837,  reserved  on  a  demise 
for  forty-five  years,  at  28/.  per  annum. 

Plea,  that,  before  any  of  the  sum  claimed  became  due,  and  more  than  two  years  and  a  quarter 
before  25lh  March,  1837,  and  before  25th  December,  1834,  viz.  17th  April,  1834,  plaintiff 
and  defendant  agreed  that  defendant  should  give  up,  and  plaintiff  take,  possession  of  the  pre« 
mises  before  25th  December,  1834,  in  consideration  whereof  defendant  should  be  discharged 
from  the  rent  which  would  have  become  due  for  the  occupation  after  25th  Decern l)er,  1834 ; 
that  possession  was  given  up  by  defendant  and  accepted  by  plaintiff  accordingly  ;  and  that 
plaintiff  entered  on  17th  April,  18.34,  and  had  held  ever  since,  and  dcrendant  had  not  held 
since ;  "  and  the  said  tenancy  and  the  defendant's  said  interest  were  thereby  then  surrendered ' 
and  extinguished." 

Held  that,  on  this  plea,  the  objection  did  not  arise  whether  the  term  was  shown  upon  the  record 
to  be  regularly  surrendered  according  to  the  Statute  of  Frauds,  29  C.  2,  c.  3,  s.  3 ;  the  defence 
being  merely  an  executed  contract  that,  in  consideration  of  defendant*s  giving  up  possession, 
plaintiff  should  abandon  his  claim  to  the  r^nt:  and  that  such  defence  was  valid. 

Debt.  The  declaration  stated  that  plaintiff,  on  29th  April,  1814,  de^ 
mised  to  defendant  a  messuage,  &c.,  for  a  term  of  forty-five  years  and 
three-quarters,  to  be  computed  from  2.9th  September,  1812,  at  a  yearly 
rent  of  28/.,  payable  quarterly,  viz. :  25th  March,  &c.:  that  defendant 
entered,  and  that,  on  25lh  March,  1837,  63/.  was  due  for  two  years  and 
a  quarter's  rent. 

Plea  1.  Nunquam  indebitatus. 

Plea  2.  That  the  plaintiff*  claims  and  seeks  to  recover  the  said  sum  of 
63/.,  being  the  sum  above  demanded  and  alleged  to  be  due  to  the  plain- 
tiff for  the  rent  of  the  said  messuage,  &:c.  hi  tlie  said  declaration  men 
lioned,  for  the  space  of  two  years  and  one  quarter  of  a  year,  ending 
upon  25th  March,  1837,  as  in  the  said  declaration  mentioned:  That 
defendant  held  the  said  messuage  and  tenements  at  the  said  rent  of  28/., 
payable  quarterly  on  the  days  and  at  the  times  in  that  behalf  in  the  de- 
claration mentioned;  That,  before  the  said  sum  of  63/.  above  men- 
tioned, or  any  part  thereof,  accrued  or  became  due,  and  more  than  two 
years  and  a  quarter  before  the  said  25th  March,  1837,  being  the  day 
when  the  said  sum  of  63/.  is  supposed  to  have  been  due  and  payable 
to  plahitifT,  and  before  25th  December,  1834,  viz.;  on  17th  April,  1S34, 
it  was  agreed  by  and  between  plaintiff  and  defendant  that  defendant 
should  quit  and  deliver  up  to  plaintiff,  and  that  plauitift*  should  take 
j)ossession  of,  the  said  messuage,  &c.,  before  the  said  25th  December, 
1834,  and  that,  in  consideration  thereof,  defendant  should  be  discharged 
from  all  liability  to  pay  any  further  rent,  or  any  other  compensation 
which  would  otherwise  become  due  for  the  occupation  of  the  messuage 
&c.  after  the  said  25th  December,  1834 :  That,  in  pursuance  of  the  said 
agreement,  defendant  afterwards,  viz. :  17th  April,  1834,  being  before 
the  commencement  of  this  suit,  anij  before  the  said  sum  of  63/.  or  any 
part  thereof  accrued  or  became  due,  and  more  than  two  years  and  a 
quarter  before  the  said  25th  of  March,  1837,  and  before  the  said  25th 
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of  December,  1834,  did  quit  and  deliver  up  possession  of  the  said  mes- 
suage, &c.  to  plaintiff,  and  plaintiff  then  accepted  such  possession  there- 
of, in  pursuance  and  on  the  terms  of  the  said  agreement,  and  in  dis- 
charge of  the  liabiUty  of  defendant  to  pay  any  more  or  further  rent  or 
compensation  for  said  messuage,  &c.;  and  that  plaintiff  then,  to  wit  on 
17th  April,  1834,  accordingly  entered  into  and  upon  the  said  messuage, 
&c.,  and  thenceforth  hitherto  hath  remained  and  continued  in  possession 
thereof;  and  defendant  hath  not,  at  any  time  since  he  so  quitted  and 
gave  up  possession  of  the  said  messuage,  &c.,  held,  used,  or  enjoyed  the 
same  ;  and  the  said  tenancy,  and  defendant's  said  interest,  were  there- 
by then  surrendered  and  extinguished.     Verification. 

Replication.  That  defendant  did  not,  in  pursuance  of  the  said  agree- 
ment in  the  said  last  plea  mentioned,  quit  and  deliver  up  possession  of 
the  said  messuage,  &c.  to  plaintiff,  nor  did  plaintiff*  accept  such  posses- 
sion thereof,  in  pursuance  and  on  the  terms  of  the  said  agreement,  and 
in  discharge  of  the  liability  of  defendant  to  pay  any  more  or  further 
rent  or  compensation  for  the  said  messuage,  &c. ;  nor  did  plaintiff  then 
enter,  &c.,  in  manner,  &c.     Conclusion  to  the  country. 

On  the  trial  before  Williams,  J.,  at  the  Middlesex  sittings  in  this 
term,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendant  on  the  second.  ' 

Piati  now  moved  (a)  for  judgment  non  obstante  veredicto.  The  plea 
shows  no  contract  binding  upon  the  parties,  and  therefore  no  sufficient 
discharge  from  the  rent.  The  term  could  not  be  surrendered  without 
writing,  by  sect.  3  of  the  Statute  of  Frauds,  29  C.  2,  c.  3 ;  and  tliere  is  no 
pretext  for  saying  that  it  was  surrendered  by  operation  of  law.  Besides, 
this  is  an  agreement  which  could  not  be  performed  within  one  year 
from  tlie  making ;  and  therefore  the  action  does  not  lie,  by  sect.  4.  The 
plea  should  allege  a  writing,  so  as  to  satisfy  the  statute,  thouffh  that 
might  be  unnecessary  in  a  declaration;  note  (2)  to  Duppa  v.  Mayo^  i 
Wms.  Saund.  276  e.  [Coleridoe,  J.  Suppose  the  term  to  be  in  ex- 
istence, may  not  the  landlord  agree  that,  if  the  tenant  will  go  out 
without  insisting  on  the  remainder  of  the  term,  he  will  not  claim  iho 
rent?  Then,  after  such  an  agreement  is  executed,  there  is  an  end  of 
the  difficulty.]  The  defendant  here  pleads  the  agreement  as  a  sur- 
render; therefore,  unless  there  be  a  legal  surrender  shown  on  the 
record,  he  must  fail.  (a).  [Patteson,  J.,  referred  to  Thomas  v.  Cooky 
2  B.  &  Aid.  119.  (A),  Whitehead  v.  Clifford,  5  Taunt.  518,  (1  E.  C.  L. 
R.  173 ;)  and  Grimman  v.  Legg,  8  B.  &  C.  324,  (15  E.  C.  L.  R.  229.)] 

Cur.  adv,  vulL 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (May  2d,) 
delivered  the  judgment  of  the  Court. 

Tiiis  motion  was  made  on  the  ground  that  no  surrender  could  be  ef- 
fected by  the  transaction  between  these  parties,  as  set  out  in  the  pie  •. 
But  we  think  that  the  plea  does  not  set  up  a  surrender  as  the  defence, 
but  simply  a  contract  by  the  landlord  to  excuse  payment  of  rent  in  con- 
sideration of  the  defendant  giving  up  possession ;  which  possession 
has  actually  been  given  up  by  the  defendant,  and  accepted  by  the 
plaintiff  his  landlord. 

Rule  refused. 

(a)  Before  Lord  Denman,  C.  J^  Littledale,  Patteson,  and  Coleridge,  Ja. 

(a)  See  note  (2)  to  ChcMter  v.  Wilkm,  2  Wuw.  8aund.  97  b. 

(>)  See  note  [n]  to  TYiuraby  ▼.  PUmi,  I  Wma.  Saund.  236  c  (5th  ed.) 
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ASHBY  against  MINNITT  and  Others.— p.  121. 

Trespass  for  taking  plaintiff's  goods ;  plea,  that  the  goods  were  not  plaintiff's.  Plaintiff  proved 
that  the  sheriff  had  seized  the  goods,  being  the  property  of  B.,  under  an  execution  against  B., 
and  had  sold  them  to  plaintiff:  Held,  that  defendant  might  show,  on  the  issue  here  joinei), 
that  the  sale  was  fraudulent  as  against  creditors,  that  he  him^<elf  had  taken  the  goods  under 
an  execution  against  B.,  and  that  this  was  the  alleged  trespass. 

Trespass  for  seizing  and  taking  goods,  chattels,  and  effects  of  the 
plaintiff.  Pleas,  1.  Not  guilty.  2.  That  the  goods,  chattels,  and 
effects,  &c.  were  not  the  goods,  &c.,  of  the  plaintiff.  Issue  johied  on 
both  pleas. 

On  the  trial  before  Littledale,  J.,  at  the  last  Nottingham  assizes, 
the  plaintifi*  proved  that  the  goods  in  question  had  been  the  property 
of  one  Brennan,  and  had  been  seized  under  a  fi.  fa.  upon  a  judgment 
obtained  against  Brennan  by  a  person  named  Br;adlc ;  that,  upon  that 
seizure,  Brennan  sent  to  the  plaintiff,  who  purchased  the  goods  from 
the  sheriff's  officer,  while  in  his  possession,  the  sale  being  verbal  only. 
The  plaintiff  paid  the  purchase-money,  which  tlie  sheriff's  officer 
handed  over  to  Beadle.  The  goods  were  left  upon  Brennan's  premises 
by  the  plaintiff,  imtil  the  time  of  the  alleged  trespass.  Th.e  case  for 
the  defendant  was,  tliat  this  transfer  to  the  plaintifl*  was  fraudulent  as 
against  creditors.  Evidence  was  adduced  to  prove  the  fraud ;  and, 
to  sliow  that  the  defendants  were  entitled  to  avnil  tiiemvselves  of  this 
defence,  proof  was  offered  that  the  defendant  JVIinnitt  had  obtained  a 
judgment  in  a  local  court,  (the  Peverell  Court,)  and  had  sued  out  exe- 
<tution  there ;  that  the  other  defendants  were  officers  of  the  Court 
rharged  with  the  execution ;  and  that  the  alleged  trespass  was  in  the 
«:ourse  of  such  execution.  The  plaintiff's  counsel  objected  that,  on 
ilie  issues  joined,  the  defendants  were  not  entitled  to  justify  the  seizure 
under  an  execution.  The  learned  Judge  received  the  evidence,  and 
directed  the  jury  to  say  whether  they  considered  tlie  transfer  fraudulent 
against  creditors.  The  jury  found  that  the  transfer  was  "  fraudulent 
against  creditors."  Tne  learned  Judge  then  directed  a  verdict  to  be 
entered  for  the  plaintiff  on  the  first  issue  and  the  defendant  on  the 
second,  reserving  leave  to  move  to  enter  a  verdict  fur  tiie  plaintiff  on 
the  second  issue. 

Hiidyard  now  moved  accordingly.  On  the  finding  of  the  jury,  the 
defendants  must  fail  unless  they  set  up  Minnitt's  title  as  creditor.  But 
they  cannot  do  so  on  this  issue,  which  simply  bruigs  in  question  the 
plaintifl''s  title.  Under  the  new  rules,  fraud  must  be  specially  pleaded  : 
(a)  the  second  plea  raises,  therefore,  only  the  question  of  the  sale  in 
fact  to  the  plaintiff;  Howell  \.  Whiter  1  M.  &  Rob.  400.  But  here 
the  defendants  seek,  not  only  to  show  fraud  in  the  plaintiff,  but  to  do  so 
by  means  of  a  special  title  in  themselves,  which  they  have  not  pleaded. 
On  this  record,  they  are  mere  wrong-doers.  [Coleridge,  J.  What 
does  a  defendant  undertake  to  show  when  he  traverses  a  plaintiff's 
title  ?]  He  undertakes  to  negative  the  title  shown  by  the  plaintiff;  not 
t<»  set  up  a  special  one  in  himself,  [Littledale,  J.  I  do  not  see  what 
plea  but  the  present  one  could  raise  this  question  of  fraud  against  the 
defendants,  without  being  specially  demiurrable  ;  unless  perhaps  colour 
were  given.]  ^.^^  ^^v.  vulL 

'a)  See,  m  to  aamimpeit,  R.  Hill.  4  W.  6.  Pieadingt  in  Particular  Adiom,  I.  3,  6  B.  ^ 
Ad. 4vL 
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Lord  Denman^  C.  J.,  now  said  that  the  Court  were  of  opinion  that 
the  evidence  had  been  properly  received,  and  the  case  rightly  left  to 
the  jury. 

Rule  refused,  (A) 

(b)  See  LetvU  ▼.  AlcocA,  3  M.  <&  W.  188. 


NEWMAN  against  The  Earl  of  HARDWICKE  and  Another. 

—p.  124. 

A  conviction  under  stats.  1 1  G.  4,  &  1  W.  4,  c  64.  sects.  14,  25,  and  4  &  5  W.  4,  c  85,  s.  6, 
for  allowing  beer  to  be  consumed  in  a  licensed  house  at  other  hours  than  those  prescribed  by 
order  of  petty  sessions,  must  state  the  time  fixed  by  the  justices  at  which  houses  may  be  kept 
open,  and  the  hour  at  which  the  beer  was  consumed.  It  is  not  enough  to  say,  ^  at  a  time 
declared  to  be  unlawful  by  an  order  of  the  justices." 

If  goods  he  seized  upon  a  warrant  founded  on  a  conviction  so  improperly  framed,  the  magistrates 
issuing  the  warrant  are  liable  in  trespass. 

Trespass  for  seizing  and  carrying  away  plaintiflF's  cart,  and  detain- 
ing it  till  he  paid  3/.  lOs,  6d.     Plea,  Not  guilty. 

On  the  trial  before  Parke,  B.,  at  the  last  Cambridgeshire  assizes,  it 
appeared  that  the  defendants  were  justices  of  the  peace  of  Cambridge- 
shire, and  that  the  goods  had  been  seized  under  their  warrant,  which 
was  founded  on  a  conviction  under  stat.  11  G.  4,  c.  64,  s.  14,  and  stat. 
4  &  5  W.  4,  c.  85,  s.  6.  {a) 

(a)  Stat  11  G.  4,  dc  1  W.  4,  c  64,  s.  I,  enacts  that  every  person  licensed  under  the  act  may 
sell  beer,  &c.,  by  retail  in  the  house,  &c.,  specified  in  the  license. 

Sect.  2  regulates  the  obtaining  of  licenses. 

Sect  14  enacts,  *'  That  no  person  licensed  to  sell  beer  by  retail  under  this  act  shsll  have  or 
keep  his  house  open  for  the  sale  of  beer,  nor  shall  sell  or  n>tail  beer,  nor  shall  sufier  any  beer  to 
l>e  drank  or  consumed,  in  or  at  "buch  house,  at  any  time  before  the  hour  of  four  of  the  clock  in 
the  morning,  nor  after  ten  of  the  clock  in  the  evening,  of  any  day  in  the  week,  nor*'  6lc,  (regu- 
lations as  to  Sundays,  and  certain  other  days.)  The  clause  imposes  a  penalty,  which,  by  sect 
IS,  may  be  recovered  on  information  before  two  justices  in  petty  sessions. 

Sect  25  enacts,  **  That  a  conviction  in  the  form  or  to  the  elfect  following,  mutatis  mutandis, 
as  the  case  may  be,  shall  be  good  and  ef&ctual  to  all  intents  and  purposes  whatsoever,  without 
stating  the  cane  or  the  facts  or  evidence  in  any  more  particular  manner ;  (that  is  to  nay,) 

"  ^  Be  it  remembered,  that  on  this  day  of  ,  in  the  year, 

to  wit       5  A.  B.  of  was  duly  convicted  before  us,  C.  D.  and  E.  F.,  two  of  his 

Majesty's  justices  of  the  peace  in  petty  sessions  for  the  of  ,  for  that  [here  »iaft 

fhe  offence,  and  the  time  and  phce  uyfien  eontmittedf]  whereby  the  said  A.  B.  has  forfeited,*'  dec 
The  rest  of  the  form  is  not  material  here. 

Sect  27  enacts  that  no  conviction  under  the  act  shall  be  quashed  for  want  of  form. 

Stat  4  &  5  W.  4,  c  85,  is  entitled  '*  An  act  to  amend  an  act  passed,"  Slc,  (sUt  1 1  G.  4,  db 
1  W.  4,  c.  64.) 

Sort.  1  gives  the  power  of  granting  licenses  for  the  sale  of  beer,  &c. 

Sect  6  enacts,  "  That  it  shall  be  lawful  for  the  justices  of  the  peace  of  every  county,  riding,** 
&c,  '*  in  f)etty  sessions  assembled,  and  they  are  hereby  required,  to  fix  once  a  year,"  (at  tinies 
prescrif>pd  in  the  act,)  **  the  hours  at  which  houses  and  premises  licensed  to  sell  beer  under  this 
act  shall  be  oprned  and  closed :  provided  always,  that  any  person  thinking  himself  aggrieved  by 
any  such  order"  may  appeal  to  the  quarter  sessions ;  the  decision  of  quarter  Bessions  to  be  final 
and  conclusive :  "  provided  also,  that  the  hour  tn  be  fixed  for  opening  any  such  house  shall  not 
in  any  case  be  earlier  than,"  &c^  **  nor  for  clothing  the  same  later  than,'*  &c. ;  and  the  hours  so 
fixed  from  time  to  time  bv  such  justices,  with  reference  to  the  districts  and  places  within  their 
respective  jurisdictions,  shall  lie  deemed  and  taken  to  lie  the  hours  to  be  observed  and  complied 
with  under  this  act  as  fully  as  if  the  same  had  been  specially  appointed  by  this  act." 

Sect  1 1  enacts,  **  that  all  the  powers,  regulations,  proceedings,  forms,  penalties,  forfeitures, 
and  provisions  contained  in"  stat  1 1  G.  4,  dc  1  W.  4,  c.  64,  "  with  reference  to  persons  licensed 
under  the  said  act,  and  to  the  oflfences  committed  by  such  persons  against  the  said  act,  nr  asainst 
the  tenor  of  any  license  granted  under  the  said  act"  &c.,  "  shall  (except  where  they  are  altered 
by  this  act  or  are  repugnant  thereto^  be  deemed  and  taken  to  be  applicable  to  all  persons  licensed 
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The  parts  of  the  conviction  material  to  the  present  decision  were  as 
follows. 

** Cambridgeshire,?  Be  it  remembered  that,  on  this  30th  day  of  October, 
to  wit  3  in  the  year  of  our  Lord  1837,  Robert  Newman,  of,"  &c., 
'^  was  duly  convicted  before  us,  the  Right  Honourable  the  Earl  of 
Hardwicke,  and  the  Honourable  and  Reverend  Henry  Yorke,  two  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  acting 
in  petty  sessions  in  and  for  the  division  of  Arrhigton  in  the  said  county, 
for  that  he,  the  said  Robert  Newman,  being  a  seller  of  beer,  ale,  and 
porter,  cider  and  perry  by  retail,  and  licensed  to  sell  the  same  by  retail 
to  be  drunk  and  consumed  in  and  upon  the  dwelling-house  and  pre- 
mises thereunto  belonging  of  him  the  said  R.  N.,  hereinafter  mentioned, 
under  the  provisions  of  the  statutes  in  that  case  made  and  provided, 
did,  on  the  7th  day  of  October,  in  the  year  of  our  Lord  1837,  at  the 
parish,"  &c.,  "  at  a  time  declared  to  be  unlawful  by  an  order  of  the 
justices  of  the  peace  for  the  said  county  acting  in  and  for  the  said  di- 
vision of  A.,  permit  beer  to  be  drunk  and  consimied  in  the  house  and 
premises  mentioned  in  such  license,  and  situate  in  the  said  parish,  in: 
the  division  of  A.  aforesaid,  in  the  said  county,  against  the  tenor  of 
such  license  granted  to  the  said  R.  N.  under  the  provisions  of  the  sai<i 
statutes,  and  contrary  to  the  form  of  the  said  statutes ;  whereby  th'«. 
said  R.  N.  has  forfeited,"  (40*.  and  1/.  costs;)  &c. 

"  Given,"  &c.     Signed  and  sealed  by  the  two  defendants. 

The  following  objections  were  taken,  arnong  others,  to  the  conviction 
first,  that  it  did  not  state  what  order  the  sessions  had  made  as  to  tb  - 
lime  at  which  the  houses  should  be  kept  open,  and  closed ;  secondly 
that  it  did  not  state  at  what  time  the  plaintitl's  house  had  been,  in  fact, 
kept  open.     The  learned  Judge  directed  a  verdict  for  the  plaintifi*,  re 
serving  leave  to  move  to  enter  a  verdict  for  the  defendants. 

Bytes  now  moved  accordingly,  {a)  Tlie  olfence  described  in  the 
conviction,  permitting  beer  to  be  drunk  "  at  a  time  declared  to  be  mi- 
lawful  by  an  order  of  the  justices,"  &c.,  exactly  corresponds  with  the 
provision  in  the  licence,  in  the  schedule  to  stat.  4  &  5  W^  4,  c.  85., — 
*'  nor  suffer  the  same  to  be  drunk  or  consumed  in  or  at  such  house  or 
premises  at  any  time  which,  by  any  order  of  the  justices,"  &.c.,  "shall 
be  declared  to  be  unlawful."  It  was  argued,  at  the  trial,  that  the 
exact  time  specified  by  the  justices  ought  to  appear  on  the  conviction, 
in  order  that  it  might  be  seen  that  there  was  no  excess  of  jurisdiction  : 
but,  in  fact,  there  could  be  no  such  excess,  since  sect.  6  of  stat.  4  &  5 
W.  4,  c.  S5^  prescribes  a  limit  only  to  the  time  during  which  the  houses 
may  be  allowed  to  be  open :  the  justices  may  order  them  to  be  opened 


under  thin  art«  ami  to  all  ofli>ncea  committed  by  such  persons  of  the  same  description  as  the 
nffpnces  mentioned  in  the  said  act,"  &c,,  "  as  fully  and  effectually  as  if"  here  re-enacted. 

Sect.  12  enacts  that  all  the  provisions  of  stat  11  G.  4,  &  1  W.  i,  c.  64,  "  shall  be  deemed 
and  taken  to  l>e  in  full  force,  save  and  except  where  the  same  are  altered  by  this  act." 

The  schedule  to  the  act  jpvcs  the  form  of  license,  which  purports  to  be  upon  condition  that 
the  party  licensed  shall  observe  certain  reoiiilationA.  and,  among  others,  that  he  do  not  **  sell  any 
beer,  ale,  or  porter,"  **  nor  sutler  the  same  to  be  drunk  or  consumed  in  or  at  such  house  or  prc^ 
mises  at  any  time  which,  by  any  order  of  the  justices  of  the  peace  made  in  pursuance  of  an 
act**  &c.  (the  present  act)  •*  shall  Iks  declared  to  be  unlawful." 

Co)  Before  Lord  Denman,  C.  J.,  Litlledale,  Patteson.  and  Coleridge,  Js. 
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as  late,  and  closed  as  early,  as  they  think  fit.  And,  as  to  the  hour  at 
which  the  house  was  actually  kept  open,  the  allegation  of  the' offence 
is  sufficient,  inasmuch  as  it  is  expressly  alleged  that  the  house  was  kept 
open  at  a  time  declared  to  be  mdawful.  [Lord  Denman,  C.  J.  Would 
it  be  enough  if  the  conviction  merely  stated  that  the  party  offended 
against  the  order,  without  saying  how  ?]  A  conviction  for  keeping 
open  "at  unlawful  hom's"  would  be  good.  The  objection  is  merely 
formal ;  and  sect.  27  of  stat.  11  G.  4,  &  1  W.  4,  c.  64,  (which  act  is  in- 
corporated in  Stat.  4  &  5  W.  4,  c.  85^  by  sect.  1 1 )  cures  defects  of  form, 
[Patteson,  J.  The  form  in  sect.  25  of  stat.  11  G.  4,  &  1  W.  4,  c.  64, 
says, "  here  state  the  offence,  and  the  time  and  place  when  committed."] 
That  refers  to  the  day  and  the  parish.  (He  then  argued  agauist  the 
other  objections.) 

Crir,  adv.  vult. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  (May  9th,)  delivered  the 
judgment  of  the  Court. 

This  was  an  action  against  two  justices  of  peace  of  the  county  of 
Cambridge,  for  seizing  the  plaintiff's  goods  by  a  warrant  of  distress. 
The  defence  was  a  conviction  of  the  plaintiff*,  by  the  same  magistrates, 
for  having  kept  open  his  beer-sl^op  at  times  prohibited  by  the  order  of 
justices  in  execution  of  the  power  vested  in  them  by  stat.  11  G.  4,  & 
1  W.  4,  c.  64,  s.  14,  and  stat.  4  &  5  W.  4,  c.  85,  s.  6.  By  the  clause  last 
referred  to,  the  petty  sessions  are  required  to  issue  an  order  for  closing 
the  beer  shops  during  the  year,  which  order  has  the  force  of  a  par- 
liamentary enactment :  and  the  present  conviction  was  for  keeping  the 
plaintiff's  house  open  at  a  time  so  made  illegal. 

Various  objections  were  taken  to  it.  Two  appear  to  us  to  be  fataL 
There  is  no  averment  that  the  sessions  made  sucli  order,  nor  at  what 
time  the  house  was  kept  open. 

These  are  substantial  defects  in  the  conviction  ;  and  the  plaintiff  is 
entitled  to  keep  his  verdict. 

Rule  refused,  (a) 

(a)  See  A^hy  ▼.  Harris,  2  M.  dc  W.  67^ 
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LEVY  against  YATES.— p.  129. 


Entertainments  of  the  stage  cannot  be  exhibited  for  gain  within  twenty  miles  of  Westmmster 
or  London,  the  place  of  exhibition  not  being  in  Westminster  or  its  liberties,  or  some  place  in 
which  the  sovereign  resides. 

Bj  Stat.  10  G.  2,  c.  28,  neither  the  Crown,  by  letters  patent,  nor  the  Lord  Chamberlain,  by 
licence,  can  authorize  such  performance. 

Nor  can  the  county  magistrates,  under  either  staL  25  G.  2,  c.  36,  or  sUt  28  G.  3,  c.  30. 

No  action  can  be  maintained  on  an  agreement  to  exhibit  entertainments  of  the  stage  for  gain  in 
a  place  where,  by  the  above  statutes,  a  licence  or  patent  cannot  be  obtained. 

A  pka  showing  that  the  intended  place  of  exhibition  was  so  situated  is  an  answer  to  a  declara- 
tion on  the  breach  of  such  au  agreement. 

Assumpsit.  The  declaration  staled  that  plaintiff,  before  and  at  the 
time  of  the  making  of  the  agreement  and  promise  after  mentioned,  was 
lawfully  possessed  of  certain  premises,  to  wit  the  Victoria  theatre ;  and 
dinruig  that  time  defendant  had  treated  with  plaintiff  for  the  opening  of 
said  theatre  by  defendant ;  and  thereupon,  to  wit,  &c.,  it  was  agreed  by 
and  between  plaintiff  and  defendant  that  defendant  should  open  at  the 
said  theatre  on  Whit-Monday,  15th  May,  1837,  with  J.  R.,  &c.  (naming 
certain  actors  and  actresses,)  with  a  new  piece,  the  authorship  to  be 
paid  for  by  defendant,  for  one  month  certain,  and,  unless  renewed  by 
defendant  on  or  before  27th  May,  1837,  for  one  month  further;  de- 
fendant to  furnish,  &c.,  (then  followed  stipulations  as  to  pieces  to  he 
performed,  dresses,  &c.;)  the  terms,  that  defendant  should  have  one  clcnr 

.  half  of  each  night's  clear  receipts,  &c.,  save,  &c. :  Allegation  of  mutuu  I 
promises,  and  of  plaintiff's  readiness  to  perform  the  agreement  on  his 
part ;  breach,  that  defendant  did  not  nor  would  open  at  tlie  said  theatre, 
&c.  (as  in  the  agreement,  with  breaches  of  the  several  stipulations :) 
matters  of  special  damage  were  added. 

Pleas.     1.  Non  assumpsit :  and  issue  thereon. 

2.  That  the  said  theatre  is  situate  in  the  parish  of  St.  Mary,  Lam- 
beth, in  the  county  of  Surrey,  and  within  less  than  twenty  miles,  that 
is  to  say  within  two  miles,  of  the  cities  of  London  and  Westminster 
respectively,  and  not  in  the  city  of  Westminster,  nor  within  the  liberties 
thereof,  nor  in  any  place  where  his  late  Majesty  or  her  present  Majesty 
has  resided,  during  any  portion  of  the  time  during  which  such  agree- 

«ment  was  to  be  acted. upon,  or  to  be  in  force:  and  that  neither  plain- 
tiff nor  defendant,  nor  any  other  person  or  persons,  had  been,  or  were, 
or  was,  during  such  time  as  last  aforesaid,  that  is  to  say,  during  the 
months  of  May,  June,  and  July,  1837,  or  any  part  thereof,  or  durh]^ 
any  period  of  the  said  year,  duly  licensed  or  authorized,  under  or  by 
virtue  of  letters  patent  or  otherwise,  from  his  dr  her  said  Majesty,  or  by 

.  licence  from  the  Lord  Chamberlain  of  his  or  her  Majesty's  household 
for  the  time  being,  or  by  any  other  competent  authority  whatsoever,  to 
act,  represent,  or  perform,  for  hire,  gain,  or  reward,  any  interlude,  tra- 
gedy, comedy,  opera,  play,  farce,  or  other  entertainment  of  the  stage, 
or  any  part  or  parts  therein,  in  or  at  the  said  tlieatre,  as  by  law  re- 
quired :  nor  was  the  said  theatre,  during  any  part  of  the  said  year,  duly 
licensed  for  such  representations,  performances,  or  entertainments  as 
aforesaid :  and  that  neither  plaintiff  nor  defendant,  nor  any  other  per- 
son on  their  or  either  of  their  behalf,  could  or  would  have  procured 
such  licence  or  authority  as  was  and  is  by  law  required  for  such  repre- 
sentations, performances,  and  acting  as  aforesaid,  during  the  whole  or 
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any  part  of  the  time  aforesaid,  to  wit,  &c.:  nor  did  defendant  at  any 
time  tender  or  offer  to  procure  such  licence  or  authority :  and  defendant 
says  that  tiie  pieces,  representations,  parts,  and  performances  to  be  and 
intended  to  be  acted,  represented,  and  performed,  under  and  in  pursu- 
ance of  the  said  agreement,  were  and  would  have  been  interhides,  &c., 
or  other  entertainments  of  the  stage,  or  some  one  or  otlier  of  the  same, 
for  the  acting,  representing,  and  performing  wliereof  such  Ucence  or  au- 
thority was,  and  would  have  been,  and  is,  so  required  by  law  as  afore- 
said :  and  tliat  the  pieces  in  and  by  the  said  supposed  agreement  men- 
tioned were,  and  each  of  them  was,  such  interludes  or  an  interlude, 
tragedies  or  a  tragedy,  &c.,  or  other  entertainments  or  entertainment  of 
the  stage,  or  some  one  or  other  of  the  same ;  and  that  the  same  were  to 
be  acted,  &c.,  at  the  said  theatre,  during  such  time  as  aforesaid,  for  hire, 
gain,  and  reward  (a);  of  all  which  premises  the  plaintiff,  before  and  at 


(a)  Stat  10  G.  2,  c.  28,  8.  1,  enacto  that  **  every  person  who  shall,  for  hire,  gain,  or  reward, 
act,  renifaeni,  or  perform,  or  caufle  to  be  acted,"  &c.,  "  any  interlude,  tragedy,  comedy,  opera, 
play,  farce,  or  other  entertainment  of  the  stage,  or  any  part  or  parUi  therein,  in  case  such  per- 
sons shall  not  have  any  legal  settlement  in  the  place  where  the  same  shall  be  acted,"  &c, 
'*  without  authority  by  virtue  of  letters  patent  from  his  Majesty,  his  heirs,  successors  or  prede 
cessors,  or  without  licence  from  the  lord  chamberlain  of  his  Majesty's  houNshold  for  the  time  be 
ing,  shall  be  deemed  to  be  a  rogue  and  a  vagabond  within  the  intent  and  meaning  of  the  sai'l 
recited  act"  (12  Ann.  stat.  2,  c  23.) 

Sect  2  enacts,  **that  if  any  person  having  or  not  having  a  legal  settlement  as  aforesaid,  shall 
without  such  authority  or  licence  as  afuresaid,  act,"  Ac,  **  or  cause  to  be  acted,"  Ac,  "  for  hin 
gain,  or  reward,  any  interlude,"  &c.,  **  or  any  part  or  parts  therein,  eveiy  such  person  shall  fo 
every  such  oflence  forfeit  the  sum  of  50/." 

Sect  5  enacts,  **that  no  person  or  persons  shall  be  authorized  by  virtue  of  any  letters  patem 
from  his  Majesty,  his  heirs,  successors  or  predecessors,  or  by  the  licence  of  the  l^rd  chamtierlain 
of  his  Majesty's  household  for  the  time  being,  to  act,"  Ac,  "  for  hire,"  &c.,  **  any  interlude,** 
&C..  •*or  any  part  or  parts  therein,  in  any  part  of  Great  Britain,  except  in  the  city  of  We^miii- 
fiter,  and  within  the  lilierties  thereof,  and  in  such  places  where  his  Majesty,  his  heirs  or  succes- 
sors, shall  in  their  royal  persons  reside,  and  during  such  residence  only.** 

Stat  25  G.  2,  c.  36,  (made  perpetual  by  stat  28  G.  2,  c  19,  s.  1,)  s.  2,  enacts  that  "any 
house,  room,  garden,  or  other  place  kept  for  public  dancing,  music,  or  other  public  entertainment 
of  the  like  kind,  in  the  cities  of  London  and  Westminster,  or  within  twenty  miles  thereof,  with- 
out a  licence  had  for  that  purpose,  from  the  Itist  preceding  Michaelmas  quarter  seiwions  of  the 
jieace,  to  be  holden  for  ihe  county,"  &c.,  "  in  which  such  house,"  &c.,  "  is  situate,  (who  are 
hereby  authorized  and  empowered  to  grant  such  licences  as  they  in  their  discretion  shall  think 
proper,)  signified  under  the  hands  and  seats  of  four  or  more  of  the  justices  there  a^wembled,  shall 
lie  deemed  a  disorderly  house  or  place."  The  section  then  directs  proceedings  against  persons 
/ound  in,  or  keeping  such  house,  &c. 

Sect  4  provides  "that  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  extend, 
to  the  theatres  royal  in  Drury  Lane  and  Covent  Garden,  or  the  theatre  commonly  called  King's 
Theatre  in  the  Hay-Market  or  any  of  them  ;  nor  to  such  performances  and  public  entertain- 
ments as  are  or  shall  be  lawfully  exercised  and  carried  on  under  or  by  virtue  of  letters  patents, 
or  licence  of  the  Crown,  or  the  licence  of  the  lord  chamberlain  of^  his  Majesty's  household." 

Stat  28  G.  3,  c  30,  s.  1,  enacts,  "that  it  shall  and  may  be  lawful  to  and  for  the  justice^  of 
the  peace  of  any  county,  riding,  or  liberty,  in  general  or  quarter  sessions  assembled,  at  their 
discretion,  to  grant  a  licence  to  any  person  or  persons,  makinj;  api>licauon  for  the  same  bv  peti-' 
tion,  for  the  performance  of  such  tragedies,  comedies,  inltTJudeH,  operas,  plays,  or  farces,  as^ow 
are,  or  hereafter  shall  be  acted,  performed,  or  represented,  at  either  of  the  ^ratent  or  lit*eru*rd 
theatres  in  the  city  of  Westminster,  or  as  shall,  in  the  manrier  prescnl)ed  by  law,  have  lieen  sul»- 
mitted  to  the  inspection  of  the  lord  chamlierlain  of  the  king's  hou<<eho!d  for  the  time  liein?,  at  any 
place  within  their  jurisdiction,  or  within  any  city,  town,  or  place,  situate  within  the  limits  of 
the  same,  for  any  number  of  days,  not  exceeding  sixty  days,  to  conmience  within  the  then  next 
six  months,  and  to  be  within  the  space  of  such  four  months  as  i«hall  be  sjM'citu'd  in  the  said 
licence,  so  as  there  be  only  one  licence  in  use  at  the  sann*  time  within  the  juriMl.clion  so  given, 
and  so  as  such  place  be  not  within  twenty  miles  of  the  cities  of  London,  WesUninster.**  &c 

Stat,  d  G.  4,  c  83,  a.  1,  enacU,  **  that  all  provisions  heretofore  made  relative  to  idle  and  dis- 
orderly persons,  rogues  and  vagabonds,  incorrigible  rogues  or  wther  vagrants,  in  England,  shall 
be  and  the  same  are  hereby  repealed,  except  only  as  to  any  offence  cominiiu-d  lieforeChe  passing 
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tlie  time  of  the  making  of  the  said  supposed  agreement,  to  wit  on,  &c,, 
had  noticed.     Verification. 

Replication,  de  injuria. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings 
after  last  term,  it  appeared  that  the  theatre  was  licenced  only  by  tlie 
magistrates  of  ihe  county.  The  pieces  intended  to  be  performed  came 
within  the  description  in  the  plea.  By  consent  of  the  parlies,  the  jury 
were  discharged  from  givhig  a  verdict  on  the  issue  johied  on  the  first 
plea,  and  a  verdict  was  taken  for  the  defendant  on  the  second,  with 
liberty  to  move  to  enter  a  verdict  for  the  plaintifll':  the  questions  as  to 
the  promise  and  damages  to  be  referred,  in  the  event  of  such  a  rule,  or 
a  rule  for  judgment  non  obstante  veredicto,  being  made  absolute. 

Sir  F.  Pollock  now  moved  accordhigly.  The  issue  on  the  second 
plea  raises  the  question  whetlier  an  annual  licence  from  the  magistrates 
i)c  sulticient  to  authorize  the  performances  mentioned  hi  the  plea,  or 
wliether  there  must  also  be  a  licence  from  the  Lord  Chamberlain,  or  a 
patent.  It  nuist  be  adnulted  that  the  letter  of  the  statute,  28  G.  3,  c. 
30,  s.  1,  is  against  the  plaintitf ;  and  the  performances  intended  cannot, 
perhaps,  be  said  to  fall  within  the  class  of  entertainments  pointed  out 
by  Stat.  2.5  G.  2,  c.  3t) :  but  the  universal  practice  has  been  to  treat  the 
licence  of  the  magistrates  as  sufficient;  and,  as  very  valuable  properly 
is  in  queslioli,  there  ouglit  at  least  to  be  a  rule  granted  for  the  purpose 
^i  finally  determining  the  question.  [Lord  Dexman,  C.  J.  Lord  Tek- 
TERDEN  seems,  in  Rodwell  v.  Hedge,  1  C,  &  P.  220,  (11  E.  C.  L.  R.  374.) 
to  have  allowed  some  weight  to  the  argument  from  continued  perform- 
ances, as  authorizing  presumption  of  a  licence.]  It  has  been  lield  that 
*  tumbling"  is  not  an  "  entertainment  of  the  stage"  under  slat.  10  G.  2, 
.'..  2S;  Rex  V.  Handy y  6  T.  R.  286:  the  precise  efl'ect  of  the  several 
statutes  seems  not  to  have  been  fully  defined.  Ewing  v.  Osbuldiston, 
2  Myl.  &  Cr.  53,  appears  to  be  an  authority  for  the  defendant ;  but  that 
was  merely  a  refusal  by  a  Court  of  Equity  to  enforce  an  agreement:  it 
does  not  follow  that  a  Court  of  Law,  where  the  point  is  doubtful,  will 
refuse  a  rule.  The  statute  10  G.  2,  c.  28,  is  penal ;  and  the  conse- 
quences now  sought  to  be  deduced  from  it  are  still  more  so.  Then,  as 
lo  the  application  for  judgment  non  obstante  veredicto,  it  does  not  ap- 
pear by  the  record  that  the  plahitiff  was  bound  to  obtain  the  Hcence 
rather  than  the  defendant:  if  it  was  incumbent  on  the  defendant,  he 
cannot  take  the  objection. 

Lord  Denman,  C.  J.  If  there  were  any  donbt  in  the  case,  the  great 
extent  of  the  consequences  would  induce  us  to  grant  a  rule.  But  I 
can  see  no  doubt ;  and  we  shall  do  no  good  by  creating  one.  The  de- 
cision in  Ewing  v.  Osbaldiston,  2  Myl.  &  Cr.  53,  by  Lord  Chancellor 
CoTTENHAM,  affirming  that  of  the  Vice-Chancellor  Sir  L.  Shadwell, 
is  precisely  in  point ;  and  the  matter  is,  indeed,  perfectly  clear,  inde- 
pendently of  authority.  The  plea  shows  that  this  agreement  could  no* 
be  canied  hito  effect  without  a  contravention  of  the  law.  The  question 
which  party  was  to  procure  the  license  does  not  arise.  If  it  were  the 
defendant's  duty,  he  could  not  take  the  objection.  But  the  plea  a 'leges 
that  neither  could  procure  a  proper  licence,  and  that  the  plaintifl'  had 

nf  (his  act,**  *'  and  save  and  except  as  hereinafter  excepted.**     The  exception  in  in  sect.  28,  and 
dfies  not  apply  to  the  enactments  above  set  out :  but  the  repealing  clause  is  inapplicnhle  U> 
^  2  and  5  of  stat  10  G.  2,  c  28.     Per  Loid  Cottenham,  in  Ewing  v.  Osbaldiiton,  tt  Mr 
6l  Cr.  04. 
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notice  of  this  before  the  agreement.  And  by  the  terms  of  the  acts  it 
1."$  plain  that  neither  could  procure  a  licence.  By  stat.  28  G.  3,  c  3<>, 
s.  1,  the  power  of  the  justices  to  licence  docs  not  extend  to  any  place 
within  t^wenty  miles  of  London  or  Westminster:  and  by  stat,  10  G.  2. 
c.  28,  s.  5,  neither  the  Crown,  by  letters  patent,  nor  the  Ijord  Chamber- 
lain, by  licence,  can  authorize  performances,  except  in  Westminster  or 
its  liberties,  or  in  places  where  the  sovereign  resides.  Therefore,  the 
illegality  created  by  sect.  2,  of  the  last  mentioned  act  could  not  W 
cured. 

LiTTLEDALE,  J.,  coucurrcd. 

Patteson,  J.  It  is  almost  conceded  that  no  licence  could  be  granted 
under  stat.  28  G.  3,  c.  30,  s.  1.  Then  can  a  licence  protect  under  stat. 
25  G.  2,  c.  36,  s.  2  ?  It  is  clear  that  this  last-mentioned  act  does  not 
apply  to  theatrical  entertainments.  Then  under  stat.  10  G.  2,c.  28,  s.  r, 
the  magistrates  clearly  had  no  power  to  licence.  Ewing  v.  Osbaldh- 
ion,  2  Myl.  &  Cr.  53,  is  exactly  in  point.  As  to  the  motion  for  judg- 
ment non  obstante  veredicto,  the  plea  alleges  that  the  theatre  is  within 
twenty  miles  of  London  and  Westminster,  and  not  in  the  city  of  West- 
minster, nor  within  the  liberties  thereof,  nor  in  any  place  where  his 
late  or  her  present  Majesty  resided  during  any  portion  of  the  terra 
during  which  the  agreement  was  to  be  acted  upon.  This  is,  I  think,  a 
sufficient  answer  to  the  declaration  ;  for  it  is  a  legal  consequence  that 
neither  the  defendant,  nor  any  one  else,  could  obtain  a  licence  autho- 
rizing the  performance :  so  that  the  plea  need  not  have  made  the  alle- 
gations which  follow.  How  then  can  we  give  judgment  for  the  breach 
of  such  an  agreement  ? 

Coleridge,  J.  The  plea  clearly  shows  a  good  defence  under  stai. 
10  G.  2,  c.  28.  The  second  point  does  not  arise  ;  for  the  plea  alleges 
that  no  one  could  have  obtained  a  sufficient  licence.  And  no  licence 
could  have  authorized  the  performance. 

Rule  refused,  (a) 
(a)  See  i2ex  ▼.  Neville,  1  B.  &  Ad.  489. 


CATTON  against  SIMPSON.— p.  136. 

Defendant  and  plaintiff  gave  a  joint  and  several  promissoiy  note  to  A.,  plainDlT  signing  aa 
defendant's  surety.  Afterwards.  A.  pressing  defendant  for  payment,  time  was  allowed,  upon 
L.  adding  his  signature  as  additional  security.  No  new  stamp  was  put  on  the  note.  Plain- 
tiff afterwards  paid  A.  the  money. 

Held,  that  he  might  sue  defendant  for  money  paid,  and  that  the  payment  was  not  volaofcaiy,  the 
addition  of  L.*s  name  not  annulling  plaintiff's  original  liability  on  the  note. 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Plea,  non 
assumpsit. 

On  the  trial  before  Patteson,  J.,  at  the  last  York  assizes,  it  appeared 
that  in  1831  the  defendant  was  indebted  to  a  person  name^  Allen, 
since  deceased,  in  the  sum  of  120/. ;  and  that  the  plaintiff  and  defend- 
ant gave  Allen  a  promissory  note  for  the  amount.  The  note  was  in 
the  words  "  we  jointly  and  separately  promise,  &c. ;"  and  to  plaintiff's 
signature,  which  followed  defendant's,  were  added  the  words  "  as  his 
surety."  Afler  Allen's  death,  the  defendant  was  called  on  by  Allen's 
executors  to  pay  the  money.     Time  was  allowed  him,  at  his  request, 
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upon  a  person  named  Layboume  adding  his  signature  as  additional 
^curity :  it  did  not  appear  that  this  was  done  in  pursuance  of  any 
understanding  which  had  existed  at  the  time  of  making  the  note. 
Plaintiflf  and  Layboume,  being  afterwards  called  on  by  the  exeputors, 
paid  each  one  half  of  the  note.  This  action  was  brought  to  recover 
from  the  defendant  the  amount  so  paid  by  the  plaintiif.  The  defend- 
ant's counsel  contended  that  the  addition  of  Laybourne's  name  vitiated 
the  note.  The  learned  Judge  directed  a  verdict  for  the  plaintift",  and 
reservied  leave  to  the  defendant  to  move  for  a  nonsuit. 

Cresswell  now  moved  accordingly.  The  defendant  merely  indemni- 
fied the  plaintiff  against  the  legal  consequences  of  the  note.  Now  the 
plaintiff  was  not  legally  bound  to  pay  the  note,  if  it  was  vitiated  by 
the  addition  of  Laybourne's  name.  That  was  a  material  alteration  ; 
for,  though  the  note,  in  its  altered  state,  was  still,  as  before,  the  several 
note  of  the  plaintiff,  yet  it  was  formerly  the  joint  note  of  two,  whereas, 
after  the  alteration,  it  was  no  longer  the  joint  note  of  two,  but  of  three, 
and  the  two  could  no  longer  have  been  sued  without  joining  Lay- 
bourne,  (a)  The  additional  name  having  been  affixed  after  the  note 
was  issued,  and  not  in  pursuance  of  any  agreement  entered  into  when 
the  note  was  originally  made,  the  note  is  void  for  want  of  a  fresh 
stamp;  Clerk  v.  Blackstock,  Holt's  N.  P.  C.  474,  (E.  C.  L.  R.  159.) 
It  is  true  that  in  that  case  the  action  was  brought  against  the  party  who 
added  his  name.  [Coleridge,  J.  Then  Laybourne  was  not  bound, 
by  adding  his  name  ?]  That  is  immaterial :  a  note  with  an  altered 
date  does  not  bind  any  one  to  the  new  contract,  yet  the  old  contract  is 
void. 

Lord  Denman,  C.  J.  In  the  absence  of  all  authority,  we  shall  hold 
that  this  was  not  an  alteration  of  the  note,  but  merely  an  addition 
which  had  no  efiectt 

Littledale,  Patteson,  and  Coleridoe,  Js.,  concurred. 

Rule  refused. 

(a)  See  note  (4)  to  Cabell  y,  Vaughan,  I  Wnu.  Sauiid.  291  f. 


MURLY  against  M^DERMOTT.— p.  138. 

1.  Trespass  for  breaking,  &c.,  a  wall  of  plaintiff,  hounded  on  the  north  by  a  workshop  of  defend- 
ant Plea,  that  the  wall  was  not  the  wall  of  plaintiff.  The  wall  was  a  party  wall,  standing 
partly  on  plaintiff^s  and  partly  on  defendant's  land.  The  roof  of  defendant's  workshop  rested 
on  the  top  of  the  wall  on  defendant's  side,  and  the  trespass  was  committed  partly  on  the 
plaintiff's  half  of  the  wall.  Held,  that  defendant  was  entitled  to  the  verdict,  for  that  ihe 
plaintiff  must  be  understood  to  have  brouj^ht  his  action  for  the  whole  wall,  and,  even  if  the 
part}'  wall  were  treated  as  two  walls,  defendant's  part  could  not  be  considered  as  part  of  the 
workshop,  and  therefore  the  description  in  the  declaration,  with  the  itbuttals,  romprehended  the 
whole  wall,  and,  consequently,  the  plaintiff  had  not  proved  his  property  in  the  wall  described 
in  the  declaration. 

2.  Defendant  also  pleaded,  that  the  wall  was  a  party  wall,  partly  on  the  land  of  plaintiff,  and 
partly  on  the  land  of  defendant  A  verdict  having  lieen  fiund  for  the  defendant  on  this  plea, 
gu«re,  whether  plaintiff  was  entitled  to  judgment,  non  obstante  veredicto,  for  so  much  of 
the  party  wall  as  belonged  to  him. 

&  On  trial  of  the  issues  on  the  above  pleas,  it  appeared  that  the  plaintiff  and  defendant 
occupied  contiguous  premises  bounded  by  the  wall,  which  premises  ihey  had  severally  pur- 
chased, at  the  same  auction,  from  the  then  owner  of  the  whole.  The  lots  were  afterwards 
conveyed  to  the  plaintiff  and  defendant  by  separate  deeds,  in  which  the  premises  were  de- 
scribed as  being  in  the  occupation  respectively  of  H.  and  R.,  together  with  all  buildings,  ways, 
4te.,  known  or  reputed  to  be  parcel  thereof.    Held,  that  defendant  might  give  in  evidenos 
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conditions  of  sale  distributed  at  the  time  of  the  auction,  describing  the  premises  by 
ment,  there  being  probable  evidence  that  these  conditions  were  seen  by  the  plaintiff's  agent  at 
the  sale ;  inasmuch  as  the  conditions  were  used,  not  to  control  or  construe,  but  to  apply,  the 
language  of  the  deeds. 

Trespass.  The  second  count  (a)  charges  that  defendant  broke  and 
entered  a  wall  of  plainliflT,  bounded  towards  the  north  by  a  certain 
workshop  and  building  of  defendant,  and  towards  the  south  by  a  certain 
building  of  plaintiff,  broke  down,  &c.,  twenty  perches  of  the  said  wall 
of  plaintiff,  and  twenty  perches  of  the  thatch  of  and  belonging  to  the 
said  wall,  and  with  wnich  the  said  wall  of  plahitiff  was  covered,  and 
the  materials  of  the  said  wall  and  the  said  thatch  seized,  took,  and 
carried  away,  and  converted,  &c.  To  this  count  the  defendant  pleaded, 
Secondly,  that  the  wall  was  not,  at  the  time  when,  &c.,  nor  at  any  time 
from  thence  hitherto,  nor  is,  the  wall  of  the  plaintiff,  in  manner,  &c., 
concluding  to  the  country ;  Fourthly,  that  tlie  said  wall  was,  at  the 
said  time  when,  &c.,  a  party  wall,  standing,  being,  erected  and  built 
partly  on  land  of  plaintiff,  and  partly  on  land  of  defendant ;  where- 
fore defendant  connnitted,  &c.  The  replication  joined  issue  on  the 
second  plea,  and  traversed  the  fourth  plea  in  terms ,  on  which  traverse 
the  plaintiff  joined  issue. 

On  the  trial  before  Bosanquet,  J.,  at  the  last  Somersetshire  assizes, 
other  issues,  not  mentioned  above,  were  found  for  the  plaintiff.  As  to 
the  issues  above  mentioned,  it  appeared  that  the  plaintiff  and  defendant 
fccupied  adjoining  premises,  separated  by  the  wall  in  question;  plain- 
t  ff  on  the  south,  defendant  on  the  north.  The  whole  premises,  in- 
cluding those  of  plaintiff  and  those  of  defendant  and  the  wall,  were 
the  property  of  a  person  named  Budge,  until  March,  1837,  when  Budge 
A  old  the  whole  by  auction,  and  the  plaintiff  and  defendant  purchased 
Iheir  respective  premises:  and,  by  lease  and  release  of  28th  and  29th 
September,  1837,  the  release  made  between  Budge  of  the  first  part, 
plaintiff  of  the  second,  a  trustee  for  plaintifl'  of  the  third,  and  defend- 
ant of  the  fourth.  Budge  conveyed  plaintiff's  premises  to  him  in  fee 
simple  by  the  description  of  "  all  that  messuage  and  dwelling  house, 
with  the  garden,  workshop,  and  buildings  behind  the  same,  situate  in," 
&c.,  "  many  years  heretofore  in  the  possession  of,"  &c.,  (naming  suc- 
cessive occupiers,)  "  and  now  in  the  occupation  of  George  Howe,  as 
tenant  thereof,"  together  with  all  houses,  outhouses,  edifices,  buildings, 
'vays,  paths,  passages,  &c.,  thereto  belonging  or  appertaining,  or  ac- 
cepted, reputed,  deemed,  taken,  or  known  as  or  to  be  part  or  parcel  of 
the  same.  Each  party,  at  the  trial,  claimed  the  whole  of  the  wall.  It 
appeared  that  the  roofs  covering  the  buildings  both  of  plaintiff  and  de- 
fendant rested  on  the  top  of  the  wall  on  their  respective  sides.  The 
alleged  trespass  was  committed  both  on  the  half  of  the  wall  nearest  to 
the  plaintiff's  premises,  and  on  the  half  nearest  to  those  of  the  defend- 
ant. The  defendant  put  in  the  conveyance  to  him  by  Budge,  which 
was  also  of  28th  and  29th  September,  1837,  between  Budge  of  the  first 
part,  the  defendant  of  the  second,  and  a  person  named  Hoskins  of  the 
third,  and  was  framed  in  similar  terms  with  the  conveyance  to  the 
plaintiff,  except  as  to  the  names  of  the  occupiers,  the  premises  being 
described  as  now  in  the  occupation  of  one  Riddle.  The  defendant  also 
offered  in  evidence  the  printed  advertisement  of  the  sale,  containing 
the  conditions  of  sale  distributed  in  the  sale  room  before  and  at  tlie 
(a)  Moiiey  was  brought  into  Court,  and  accepted  in  satisfaction,  on  the  first  count 
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ime  of  the  auction  in  March,  and  during  the  time  when  the  agent, 
vho  purchased  for  the  plaintift'  at  the  auction,  was  present.  In  these 
conditions  the  frontages  of  the  lots  respectively  purcliased  by  the  plain- 
tiff and  defendant,  running  east  and  west  at  riglit  angles  to  the  wall  in 
question,  were  described  by  their  dimensions.  And  the  defendant  con- 
tended that  his  frontage,  thus  described,  mcluded  tlie  wall.  The  plain- 
tiff's counsel  objected  to  the  reception  of  these  conditions  of  sale ;  but 
the  learned  Judge  received  the  evidence.  The  jury  found  thai  the  wall 
was  a  party  wall :  and  the  learned  Judge  directed  the  verdict  to  be 
entered  for  the  defendant  on  the  issues  on  the  second  and  fourth  pleas. 

Erie  now  moved  («)  for  a  rule  to  show  cause  why  the  verdict 
should  not  be  entered  for  the  plaintiff  on  the  issue  on  the  second  plea, 
and  why  the  plaintiff  should  not  have  judgment,  non  obstante  vere- 
dicto, on  the  issue  on  the  fourth  plea,  or  why  there  should  not  be  a  new 
trial  on  account  of  the  improper  reception  of  evidence.  (A)  First,  as 
to  the  fourth  issue,  the  justification  applies  only  to  the  northern  half  of 
the  wall.  In  a  case  tried  in  Devonshire,  before  Lord  Denman,  C.  J., 
where  the  declaration  was  for  trespass  on  the  bed  of  a  river,  and  the 
plea  was  as  to  so  much  as  was  within  the  southern  moiety  of  the  bed, 
it  was  held  that  the  plaintiff  was  entitled  to  recover.  [Patteson,  J.  I 
doubt  whether  you  can  have  judgment  here,  non  obstante  veredicto. 
The  plea  does  cover  a  part  of  the  trespass  complained  of.  It  'would 
be  bad  on  demurrer.]  The  plaintiff  should  have  judgment  for  so  much 
as  is  not  covered  by  the  plea.  [Lord  Denman,  C.  J.  Evidence  of 
a  trespass  on  any  part  of  the  wall  supports  your  declaration.]  If  the 
parties  had  been  tenants  in  common  of  the  wall,  the  justification  would 
have  extended  to  the  whole  wall ;  but  it  is  otherwise  in  tlie  case  of  a 
jiarty  wall,  built  partly  on  the  land  of  one  proprietor,  and  partly  on  the 
/And  of  another:  Matts  v.  Hatvkin.s^  5  Taunt.  20,  (1  E.  C.  L.  R.  4;) 
Cubit t  V.  Porter,  8  B.  &  C.  275,  (15  E.  C.  L.  R.  211.)  As  to  the 
issue  on  the  second  plea,  the  plaintiff  is  entitled  to  treat  so  much  of  the 
wall  as  is  covered  by  the  defendant's  roof  as  distinct  from  the  plain- 
•  iff 's  wall,  and  as  part  of  the  defendant's  workshop  and  buildmg,  in 
which  view  of  the  case  the  description  in  the  abuttals  applies  only  to  the 
plainlifl''s  moiety  of  the  wall ;  and  then  the  evidence,  as  to  this  last 
moiety,  shows  that  it  belongs  to  the  plaintiff.  As  to  the  conditions  of 
sale,  they  were  merely  a  declaration  to  a  third  party.  At  any .  rate, 
they  cannot  be  admitted  to  contradict  or  vary  the  descriptions  in  the 
conveyance,  under  which  the  only  question  is,  how  much  was  occupied 
by  Howe  and  how  much  by  Riddle. 

Cvr,  adv,  milt. 

l^rd  Denman,  C.  J.,  on  a  subsequent  day  of  this  term  (May  10)  de- 
livered the  judgment  of  the  Court.  After  stating  the  pleadings,  and 
the  nature  of  the  motion,  his  lordship  proceeded : 

The  foundation  of  the  motion  as  to  the  second  issue  is,  that,  regard 
beuig  had  to  the  finding  on  the  fourth,  it  must  be  taken  that  there  are 
two  walls,  one  on  the  plaintiff^'s  land,  and  his  property,  the  other  on 
the  defendant's,  and  his  property :  and,  as  a  trespass  has  been  proved  on 
that  wall,  or  that  portion  of  the  two  united  walls  which  stands  on 
plaintiff's  land,  and  is  his  property,  the  second  plea  is  negatived,  and 
the  issue  should  be  found  for  him.     And  it  is  said  that  the  abuttals  in 

(a)  Before  Lord  Denman,  C.  J.,  Littledale,  Pattemn,  and  Coleridge,  Ja. 
(fi)  Also  on  the  ground  that  the  verdict  was  against  the  weight  of  evidenoa. 
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the  declaration  present  no  difficulty  in  the  way  of  this  finding,  for  that 
the  portion  of  wall  on  the  north  of  the  plaintiff's  wall  is  only  the  bac  k 
wall  of  the  defendant's  workshop  and  building. 

But  we  are  of  opinion  that  this  reasoning  cannot  prevail :  it  is  clear 
that  the  plaintiff  brought  his  action  for  an  alleged  trespass  on  thu 
whole  of  tliat  which  the  jury  have  found  to  be  a  parly  wall,  as  one 
entire  building,  erected  on  his  own  land  ;  and  the  struggle  in  the  cause 
was  as  to  the  property  in  the  •whole  wall.  And,  assuming  that,  from 
the  jury's  findhig,  we  must  take  these  to  be  two  walls,  one  on  the  laud 
of  each  party,  that  same  finding  shows  that  these  two  walls  abut  on 
each  other,  and  the  plaintiff  consequently  has  failed  to  prove  his  pro- 
perty in  the  wall  described  by  its  abuttals  m  the  declaration.  The  fact 
that  the  defendant's  workshop  and  dther  buildings  of  the.  defendant, 
mentioned  in  the  declaration,  are  built  against,  with  their  roof  resting 
on,  the  top  of  the  united  walls,  does  not  make  that  wall  which  stands 
on  the  defendant's  land  a  portion  of  themselves:  they  are  not,  there- 
fore, the  abuttals,  but  the  wall  itself  is  the  abuttal  to  tlie  plaintitt  's  wall. 

If  the  verdict  is  rightly  entered  on  the  second  issue,  it  is  unnecessary 
to  grant  any  rule  for  the  purpose  of  considering  whether  the  fourth  be 
a  good  plea.  Nothing  would  depend  on  that  plea  but  the  costs  of  the 
issue,  which  must  be  inconsiderable,  as  all  the  evidence  applica])le  to  it 
is  also  material  to  the  second.  Upon  the  defendant's  allowing  the 
plaintiff  the  costs  of  this  issue,  there  will  therefore  be  no  rule  on  this 
point. 

A  motion  was  also  made  for  a  new  trial  on  the  ground  ihat  the  ver- 
dict was  against  the  evidence ;  and  that  some  evidence  had  been  im- 
properly received. 

We  have  seen  the  learned  Judge's  note.  There  appears  to  have 
been  much  evidence  offered  on  both  sides ;  and  he  is  satisfied  with  the 
verdict. 

The  evidence  said  to  have  been  improperly  received  was  a  handbill, 
advertising  the  properties  both  of  plaintiff  and  defendant  for  sale ;  and 
it  was  urged  that  this  was  received  in  order  to  construe  the  deed  by 
which  plaintiff's  property  was  conveyed  to  him.  The  plaintiff  and 
defendant  had  purchased  of  the  same  owner.  The  lot  which  each 
purchased  was  described  in  his  deed  by  a  reference  to  the  occupation 
of  the  then  tenant ;  and  there  were  words  to  pass  all  that  %vas  known 
or  reputed  parcel  of  such  occupation.  There  was  evidence  to  show 
that  the  handbill  in  question  was  circulated  in  the  sale  room  before  and 
at  the  time  of  the  sale,  and  that  it  was  seen  by  the  person  who  attended 
as  the  plaintiff's  agent  and  bid  and  bought  for  him.  Looking  then  at 
these  facts,  and  the  language  of  the  deed.  We  think  this  handbill  pro- 
perly received,  not  to  control  the  language  of  the  deed,  or  to  construe 
it,  but  to  apply  it.  It  was  evidence  to  sliow  what  it  was  that,  at  the 
time  of  the  sale,  was  known  or  reputed  to  be  parcel  of  that  tenant's 
occupation  which  the  plaintiff  purchased,  and  which  was  conveyed  to 
him  by  the  deed. 

For  these  reasons,  we  think  there  should  be  no  rule  on  any  of  the 
grounds  taken  by  Mr.  Erie. 

Rule  refused. 
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WRIGHT  against  GODDARD  and  Others.— p.  144. 

Dedaration  on  the  following  covenants  in  a  lease.  To  repair  and  keep  in  repair  the  premises, 
reamnabU  use  and  wear  only  aceeptedy  and  to  leave  the  same  in  repair,  with  the  like  excep- 
tion. That  the  lessor  might  enter  and  view,  &c.,  and,  in  case  of  defect,  the  defendants 
should  repair  within  one  month  after  notice  in  writing.  That  defendants  might  put  an  end 
to  the  lease  in  three  years,  giving  six  months'  notice  in  writing. 

Averment,  that  the  demise  was  put  an  end  to,  defendants  having  given  plaintiff  six  months* 
noiiee  of  their  desire  to  end  the  demise  in  three  years ;  and  that  plaintiff,  during  the  said 
demise,  gave  defendants  notice  of  certain  defects. 

Breach,  that  defendants  did  not  within  one  month  after  such  last-mentioned  notice,  or  at  any 
other  time  before  or  afterwards  during  the  demise,  and  while  they  were  in  possession,  repair, 
^cc,  or  keep  in  repair ;  nor  did  they  leave  in  repair,  &c.  at  the  determination  of  the  term  as 
aforesaid,  according  to  the  indenture ;  but,  on  the  contrary,  after  the  making  of  the  same, 
and  during  the  continuance  of  the  demise  and  of  their  possession,  and  until  the  determination 
of  the  term  a4  aforesaid,  they  sufiered  the  premises  to  be  out  of  repair,  and  so  left  the  same, 
&C.,  contrary  to  the  indenture,  whereby,  &c. 

Plea,  payment  of  (noney  into  Court  generally.  Replication  of  damages  ultra  :  Issue  thereon : 
Held: 

1.  That  the  declaration  would  have  been  liad  on  special  demurrer,  (but  was  not  so  after  verdict,) 
for  mixing  the  claim  of  damages  on  the  breach  of  covenant  to  repair  after  notice  with  the 
claim  for  breach  of  the  covenant  to  repair  generally. 

S.  That  the  breach  wan  demurrable,  (though  suificient,  sembict  after  verdict,)  for  not  noticing 
the  exception  of  reasonable  wear  and  tear. 

3.  and  4.  That  the  averments  of  notice  were  demurrable  for  not  stating  that  the  notices  were  in 
writing.     But 

5.  That  the  defendants,  by  pleading  payment  into  Court  generally,  had  acknowledged  something 
to  be  due  on  every  part  of  the  breach,  and  could  not,  therefore,  idlege  the  last  three  objections 
in  arrest  of  judgment 

CovENANT^on  an  indenture  of  lease  made  by  plaintiff  to  two  of  the 
defendants.  The  declaration  stated  the  demise  of  a  messuage,  &.c.,  and 
a  covenant  by  all  the  defendants  that  the  lessees  should,  at  their  own 
expense,  well  and  efficiently  and  substantially  repair,  maintain,  paint, 
cleanse  and  preserve  the  demised  premises,  and  would  keep  the  same 
"in  a  good  and  substantial  state  of  repair,  condition,  and  preservation  iu 
all  thhigs,  reasonable  use  and  wear  thereof  only  excepted.'*  Also  a 
covenant  that  the  lessees  should  "at  the  expiration  or  other  sooner 
determination  of  the  said  term,"  yield  up  the  premises  to  plaintiff  iu 
good,  substantial,  and  tenantable  repair,  &c.,  reasonable  use  and  wear 
thereof  only  excepted.  Also,  that  it  should  be  lawful  for  plaintiff  at 
certain  times  to  enter  on  the  premises  to  view  their  state  and  condition, 
and  that,  "  in  case  of  any  defects  or  want  of  reparation  or  painting  as 
aforesaid,"  &c.,  thjB  lessees  should,  "within  one  calendar  month  next 
nfter  notice  in  writing  should  have  been  given"  to  them,  or  left  on  the 
premises,  cause  the  repairs  to  be  done.  Also,  that,  if  the  lessees  should 
wish  to  put  an  end  to  the  demise  at  the  expiration  of  the  first  three 
years,  (the  term  being  seven,)  and  should  for  that  purpose  deliver  to 
plaintiff,  or  leave  at  his  place  of  abode,  "six calendar  months'  previous 
notice  in  writing  of  such  desire,"  and  should  pay  all  arrears  of  rent, 
and  perform  all  the  covenants,  &c.,  the  lease  should,  at  the  expiration 
of  the  three  years,  become  void.  Averment,  that  the  lessees  entered 
under  the  demise,  and  were  possessed,  &c.,  and  continued  in  possession 
till,  &c.,  when  the  said  demise  was  ended  and  determined  according  to 
the  tenor  and  effect,  &c.  of  the  said  indenture,  the  lessees  having  there- 
fore, viz.  on,  &c.,  "in  pursuance  of  the  provision  in  the  said  indenture 
in  that  behalf  contained,  given  to  the  plaintiff  six  calendar  months' 
nt^ice  of  their  desire  to  put  an  end  to  the  said  demise  at  the  expiration 
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:tf  the  first  three  years  of  the  said  term  of  seven  years,"  &e.  -A^ver- 
\  ueiit  of  performance  by  plahitiff  of  all  things,  &c.,  and  that  plaintilf 
did,  durhig  the  said  demise,  viz.  on,  &c.,  give  to  the  lessees  "  notice  of 
the  defects  and  wants  of  reparation  and  painting  hereinafter  mentioned.'' 
Breach,  tliat  the  lessees  "  did  not,  nor  would  cither  of  them,  witliin  one 
calendar  month  next  after  such  notice  given  as  aforesaid,  or  at  any  other 
time  before  or  afterwards  during  the  continuance  of  tlie  said  demise  so 
determined  as  aforesaid,  and  ^whilst  they  were  so  possessed  of  the  said 
demised  premises  with  the  appurtenances  as  aforesaid,  at  their  own 
expense  well  and  efficiently  and  substantially  repair,  maintain,  paint, 
cleanse,  and  preserve  the  said  messuage,  tenement,"  &c.,  "or  any  part 
thereof,"  &c.,  "  nor  did  nor  would  keep  the  said  demised  premises,"  &c., 
"  in  a  good  and  substantial  state  of  repair,  condition,  and  preservation, 
nor  did  nor  would  leave  the  premises  aforesaid,  or  any  part  thereof,  in 
good,  substantial,  and  tcnantable  repair  and  condition  at  tlie  determina- 
tion of  the  said  term  as  aforesaid,  according  to  the  form  and  effect  of  the 
said  indenture  in  that  behalf.  But,  on  the  contrary  thereof,  tliey  the 
said"  lessees,  "  after  the  making  of  the  said  indenture  as  aforesaid,  and 
durhig  the  continuance  of  the  said  demise  so  determined  as  aforesaid, 
and  whilst  they  were  so  possessed  of  the  said  demised  premises  with  the 
appurtenances  as  aforesaid,  to  wit  on,"  &c.,  "and  from  thence  until  the 
determination  of  the  said  term  as  aforesaid,  suffered  and  permitted  the 
said  messuage,  tenement,"  &c.,  "to  be  and  continue,  and  the  same 
were,  during  all  that  time,  ruinous  and  in  great  decay  for  want  of 
needful  and  necdssary  repairing,  maintaining,  painting,"  &xi.,  "  and  the 
»»id"  lessees,  "  at  the  determination  of  the  said  term  as  aforesaid,  left 
Ihe  same  in  such  bad  repair,  order,  and  condition  as  aforesaid,  contrary 
to  the  form  and  effect  of  the  said  indenture,"  &c.  By  reason  whereof 
lie,  (stating  damage  :)  and  so,  &c. 

The  defendants  pleaded  that  they  "  now  bring  into  Court  the  sum  of 
'  2/.,  ready  to  be  paid  to  the  plaintiff;"  "  and  that  the  plahitiff  has  not 
lustained  damages  to  a  greater  amount  than  the  said  sum,"  &lc.,  "in 
lespect  of  the  causes  of  action  in  the  declaration  mentioned,  or  any  of 
them."  Verification.  Replication,  that  the  plaintiff  hath  sustained 
damages  to  a  greater  amoimt,  &c.  (a)     Issue  thereon. 

The  cause  was  tried  before  Parke,  B.,  at  the  Norfolk  Spring  assizes, 
1838,  and  a  verdict  found  for  the  plaintiff  for  23/. 

Bt/les  now  moved  {b)  for  a  new  trial,  (on  grounds  not  material  here.) 
and  in  arrest  of  judgment,  (c)  [Littledale,  J.  You  have  paid  money 
into  Court  on  the  covenant  to  repair.]  The  payment  is  made  generally, 
on  the  whole  declaration ;  it  merely  admits  that  the  declaration  contains 
a  good  breach.  The  defendants  are  not  precluded  from  saying  that  any 
particular  breach  is  badly  laid.  That  would  have  been  so  before  the 
new  Rules  of  pleading ;  and  there  is  no  decision  to  the  contrary  since. 
So  a  tender  only  admits  that  there  is  some  cause  of  action  to  the  extent 
of  the  money  paid  in.  [Coleridge,  J.,  cited  Randall  v.  Lynchj  2 
Camp.  357.  (d)]  The  case  cannot  be  put  more  favourably  to  the 
plaintiff  than  where  judgment  is  suffered  by  default.    Cur.  adv,  valf. 

(a)  See  Reg.  Gen.  Hil.  4  W.  4,  General  Rukt  and  RegulaiioM,  17, 19,  6  B.  &  Ad.  vi.;  Rtf. 
(len.  Trin.  1  VicU  post 

\fi)  Before  Lord  Denman,  C.  J.,  Littledale,  Patteion,  and  Coleridge,  Jt. 

(e)  The  points  laised  on  the  latter  motion  will  appear  sufficiently  by  the  judgment  of  Ihe 
Court 

(tf)  See  Jlfei^o- ▼.  5m<^A,  4  B.  &  Ad.  673,  (24E.C.L.R.  138.) 
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Lord  Denman,  C.  J.,  in  this  term,  (May  10th,)  delivered  the  judg« 
ment.of  the  Court. 

This  was  an  action  of  covenant  on  a  lease  for  not  keeping  premises 
in  repair  and  leaving  them  so  at  the  end  of  the  term.  The  defendant 
paid  money  into  Court  on  the  breach  assigned,  and  the  plaintiff  said  he 
had  sustained  further  damages,  and  had  a  verdict  for  23/.  A  motion 
was  made  for  a  new  trial,  not  now  under  consideration,  and  also  to 
arrest  the  judgment  on  the  groimd  of  the  insufliciency  of  the  declara- 
tion. 

The  declaration  stated  a  demise  from  the  plaintiff  to  the  defend- 
ants, for  seven  years,  and  a  general  covenant  to  repair,  reasonable 
use  and  wear  thereof  only  excepted^  and  also  to  leave  them  in  good 
substantial  repair  at  the  end  or  other  sooner  determination  of  the 
term,  reasonable  vse  and  wear  thereof  only  excepted.  The  lease 
contained  a  stipulation  that  the  lessor  or  his  agents  might  enter 
upon  the  premises  to  view  the  state  and  condition,  and,  in  case  of  de- 
fect, that  the  defendants  should  within  one  calendar  month  after  notice 
in  writing,  do  the  repairs.  And  the  lease  further  stipulated  that,  in 
case  the  defendants  should  be  desirous  of  putting  an  end  to  the  lease  at 
the  end  of  the  first  three  years,  and  should  give  six  calendar  months' 
notice  in  writi7igj  that  they  might  do  so.  The  declaration  stated  that 
the  defendants  entered  and  occupied  the  premises  for  three  years,  when 
the  demise  ended  according  to  the  effect,  intent,  and  meaning  of  the 
indenture,  tlie  defendants  having  given  six  calendar  months'  notice,  and 
put  an  end  to  the  demise  at  the  end  of  the  first  three  years  of  the  term. 
The  declaration  then  stated  that  the  plaintiff  gave  notice  to  the  defend- 
ants of  the  want  of  repairs  in  the  premises,  but  the  defendants  did  not 
within  one  calendar  month  after  such  notice,  or  at  any  other  time  before 
or  afterwards,  repair  or  amend  the  premises,  nor  leave  them  in  good, 
substantial,  and  tenantable  repair  and  condition  at  the  end  of  the  term, 
but  permitted  them,  &c.,  and  left  them,  &c. 

One  of  the  objections  to  the  declaration  is,  that  the  covenant  as  to 
leaving  tlie  premises  in  repair  does  not  apply  where  the  lease  is  put  an 
end  to  before  the  end  of  the  seven  years;  but,  by  reference  to  the 
words  "  or  other  sooner  determination"  of  the  lease,  that  objection  falls 
to  the  ground. 

Another  objection  is,  that,  though  the  special  covenant  to  repair  after 
notice  is  brought  forward  as  a  ground  to  claim  damages,  it  is  mixed  up 
with  and  not  distinguished  from  the  damages  claimed  by  the  general 
breach  of  covenant.  We  think  this  is  correct,  and  that  it  miglit  have 
been  taken  advantage  of  on  special  demurrer,  but  not  after  verdict. 

But  there  are  some  more  prominent  defects  in  the  declaration.  The 
covenant  to  repair,  and  also  the  covenant  to  leave  in  repair,  make  an 
exception  of  reasonable  use  and  wear;  the  covenant  to  repair  after  no- 
tice does  not  mention  this  exception  in  express  terms ;  but  it  says,  in 
rase  of  any  df»fects  or  want  o{  repair  as  aforesaid^  the  defendants  are 
to  do  them :  that  exception,  therefore,  is  embodied  in  the  covenant : 
but  the  assignment  of  the  breach  takes  no  notice  of  this  excej)tion,  and 
the  declaration  would  be  bad  upon  demurrer.  But  it  would  probably 
be  good  after  verdict,  according  to  an  Anonymous  Case  in  Sir  Thomas 
Jones,  125.  (a) 

Another  defect  in  the  declaration  is,  that  it  does  not  state  that  the 
(a)  See  Archer  ▼.  Manh,  6  A.  &  £.  959,  (33  E.  C.  L.  B.  254.) 
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term  was  determined  at  the  end  of  three  years  by  a  notice  in  writings  (a) 
and,  as  damages  are  claimed  for  not  leaving  the  premises  in  repair,  it 
ought  to  be  shown  that  the  term  is  well  determined.  That  also  would 
be  bad  on  demurrer.  Another  defect  is,  that  it  is  not  stated  that  the 
notice  to  repair  at  the  end  of  one  month  was  in  wriiing^  and,  as  da- 
mages are  claimed  for  the  breach  of  covenant  upon  that  branch  of  the 
lease,  that  also  would  be  bad  upon  demurrer. 

But  the  defendants  pleaded  payment  of  12/.  into  Court,  and  tlmt  tlie 
plaintiff  had  not  sustained  damages  to  a  greater  amount  than  the  said 
simi,  &c.,  in  respect  of  the  causes  in  the  said  declaration  mentioned,  or 
any  of  them.  To  which  the  plaintiff  has  replied  that  he  has  sustained 
damages  to  a  greater  amount  than  the  said  sum  of  12/.  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned.  Upon  the  whole,  we 
think  that  this  general  plea  of  payment  of  money  into  Court  must  be 
taken  to  admit  some  damage  upon  every  part  of  the  breach  of  covenant 
in  the  declaration ;  and  that  the  allegations  as  to  the  different  notices, 
and  as  to  the  exception  of  reasonable  use  and  wear,  must  be  taken  to 
be  admitted :  and  that  therefore  there  should  be  no  rule  to  show  cause 
for  arresting  the  judgment. 

Rule  refused. 

(a)  On  this  point  Patteson,  J.,  upon  the  motion,  cited  Everard  v.  Patterson^  6  TaunL  625, 
(1  E.G.  L.  R.502.) 


DOE  on  the  Demise  of  NEAL^  against  SAMPLES.— p.  151. 

A  document  more  than  thirty  yearn  old  ia  admissible  in  evidence  without  proof  of  execution,  if 
produced  by  persons  whose  possession  of  it  may  be  reasonably  accounted  for,  although  their 
custody  be  not  the  strictly  proper  one. 

A.  conveyed  lands  to  trustees  by  way  of  marriage  settlement,  the  deed  containing  a  proviso  that 
it  should  be  void  if  the  marriage  did  not  take  place  in  six  months.  The  marriage  did  so  take 
place.  Afterwards  A.  executed  a  mortgage  of  the  same  lands  in  fee.  On  his  death,  the 
mortgagee  brought  ejectrfaent  against  A.*s  son,  then  in  possession.  The  son,  in  defence,  pro- 
duced the  deed  of  settlement,  which  appeared  to  have  remained  among  his  father's  papera 
ever  since  the  execution,  and  was  more  than  thirty  years  old. 

Held,  that  the  deed  might  be  read  in  evidence  without  proof  of  the  execution. 

On  the  trial  of  this  ejectment,  before  Lord  Denman,  C.  J.,  at  the  last 
Winchester  assizes,  it  appeared  that  the  lessor  of  the  plaintiff  claimed 
under  a  mortgage  to  him  in  fee,  by  lease  and  release,  executed  in  1821 
by  John  Samples,  the  defendant's  father,  since  deceased.  The  defend- 
ant's case  was,  that,  in  1785,  the  father,  being  then  seised  of  the  pre- 
mises in  question,  executed  a  conveyance  of  them  to  trustees,  by  way 
of  marriage  settlement ;  the  limitations  being  for  the  benefit  of  himself 
for  his  Ufe,  then  of  his  intended  wife  for  her  life,  and,  after  the  death  of 
the  survivor  of  them,  to  the  use  of  the  children  of  the  marriage,  onr 
of  whom  was  the  defendant :  and  consequently  that,  at  the  time  of  the 
supposed  mortgage,  the  mortgagor  had  only  a  life-estate.  The  de- 
fendant's attorney  produced  the  deed  of  settlement,  which  he  hail 
found  among  the  papers  of  John  Samples  the  father,  at  his  late  resi- 
dence. It  bore  date  November  9th,  1785,  and  contained  a  provis«'» 
avoiding  it  if  the  marriage  should  not  be  solemnized  within  six  calen- 
dar months.  The  marriage  was  proved  to  have  taken  place  within 
tJiat  time.     No  evidence  was  given  as  to  the  execution  of  the  deed ; 
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but  it  was  put  in  as  proving  itself,  being  more  than  thirty  years  old 
The  plaintiff's  counsel  olyected  that  proof  of  execution  could  not  be 
dispensed  with  on  this  ground^  the  deed  not  coming  from  the  proper 
custody.  The  Lord  Chief  Justice  admitted  the  document,  reserving 
leave  to  move  to  enter  a  verdict  for  the  plaintiff'  on  the  objection  taken  ; 
the  case  went  to  the  jury  on  the  question  whether  the  deed  was  actually 
delivered,  or  remained  an  escrow,  Murray  v.  The  Earl  of  SUiir,  2  B. 
&  C.  82,  (9  E.  C.  L.  R.  33,)  and  a  verdict  was  given  for  the  defendant. 
Erie  now  moved  according  to  the  leave  reserved.  The  deed  pro- 
duced did  not  come  from  the  proper  custody.  The  right  custody  is  that 
of  the  party  claiming  under  the  deed,  not  that  of  the  party  against 
whom  its  provisions  operate.  Although  a  deed  be  thirty  years  old,  the 
execution  must  be  proved,  "  if  the  deed  import  a  fraud ;  as  where  a 
man  conveys  a  reversion  to  one,  and  after  conveys  it  to  another,  and 
the  second  purchaser  proves  his  title  ;  because  in  such  case  the  presump- 
tion arising  from  the  antiquity  of  the  deed  is  destroyed  by  an  opposite 
presumption ;  for  no  man  shall  be  supposed  guilty  of  so  manifest  a 
fraud:"  Chellle  v.  Pounds  Bull.  N.  P.  255,  S.  C.  Gilb.  Evid.  90, 
(6th  ed. ;)  3  Bac.  Abr.  304,  Evidence  (F)  7th  ed.  The  objection  arises 
k  fortiori  where  the  tenant  in  fee  remains  in  possession  of  the  deed  after 
execution,  and  then  conveys  for  a  valuable  consideration,  and  the 
former  deed  is  produced  from  his  repository  after  liis  deatli.  In  Forbes 
v.  IFale,  1  W.  Bl.  532,  a  bond  more  than  thirty  years  old  was  pro- 
duced, with  no  appearance  of  interest  having  been  paid,  and  without 
any  other  mark  of  authenticity ;  it  was  urged  that  "  if  tlie  length  of 
date  was  alone  sufficient  to  establish  it,  a  knave  has  nothing  to  do,  but 
to  forge  a  bond  with  a  very  ancient  date ;"  and  the  objection  was 
allowed.  The  authority  of  that  decision  is  recognised  in  The  Chelsea 
Water  Works  Company  v.  Cowpery  1  Esp.  N.  P.  C.  275.  [a)  In 
12  Vin.  Abr.  84,  Evidence  [A.  b.  5,]  pi.  7,  it  is  said,  "  An  ancient 
writing  that  is  proved  to  have  been  found  amongst  deeds  and  evidences 
of  land,  may  be  given  in  evidence,  although  the  executing  of  it  cannot 
be  proved;  for  it  is  hard  to  prove  ancient  things,  and  the  finding  them 
in  such  a  place  is  a  presumption  they  were  honestly  and  fairly  obtained, 
and  preserved  for  use,  and  are  free  from  suspicion  of  dishonesty.'* 
Here  the  production  of  the  deed  tends  to  show  that  the  father  must 
have  been  guilty  of  a  fraud  in  selling  property  already  conveyed,  and 
suppressing  the  deed  which  conveyed  it ;  and  that  deed  is  now  pro- 
duced by  the  son  to  maintain  his  possession  of  the  property  against  the 
vendee.  The  trustees  under  the  man'iage  settlement  would  have  been 
guilty  of  a  breach  of  trust,  which  the  Court  will  not  presume,  in  leaving 
this  deed  with  the  future  husband,  for  he  was  thereby  enabled  to  destroy 
it,  or  to  commit  a  fraud  by  suppressing  it.  [Patteson,  J.  If  he  liad 
had  any  fraudulent  intention  he  would  most  likely  have  destroyed  it.] 
The  probability  is,  that  it  never  was  looked  upon  as  a  valid  deed,  the 
marriage  having  been  uncertain  when  it  was  executed.  [Patteson,  J. 
That  uncertainty  may  account  for  its  having  remained  in  the  settlor's 
possession.]  The  broad  principle  which  supports  the  present  applica- 
tion is,  that  this  deed  comes  from  the  hands  of  an  improper  party,  and 
one  who,  if  the  verdict  stands,  is  enabled  to  give  effect  to  a  fraud. 

(fl)  The  report  of  Forbeg  ▼.  Wuk,  in  1  W.  Bl.  632,  states  that  the  hond  was  found  among 
the  [lapers  of  the  obligee ;  the  note  read  by  Lord  Kenyon,  in  The  Chtlsea  Water  Worlu  Vonf 
potitf  ▼.  Cowper,  seems  to  intimate  the  contrary. 
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[Lord  Denman,  C.  J.     The  view  I  took  was  that  this  was  not  an  im- 
proper custody.] 

LiTTLEDALE,  J.  I  think  this  was  not  the  best  custody,  because  that 
of  the  trustees  was  the  fit  one ;  but  it  was  a  sufficiently  proper  custody 
to  make  the  evidence  admissible. 

Patteson,  J.  This  deed  was  executed  on  the  9th  of  November, 
1 785,  with  a  proviso  that  it  should  become  void  if  the  marriage  did  not 
take  place  within  six  months ;  and  it  was  proved  that  the  marriage  did 
take  place  within  that  time.  Then  the  question  is,  whether  the  deed 
comes  from  the  proper  custody.  I  never  understood  that  the  custody 
to  be  shown,  for  the  purpose  of  making  a  document  evidence  without 
proof  of  execution,  was  necessarily  that  of  a  person  strictly  entitled  to 
the  possession.  It  is  enough  if  the  person  be  so  connected  with  the 
deed  that  he  may  reasonably  be  supposed  to  be  in  possession  of  it  with- 
out fraud,  no  such  fraud  being  proved.  The  evidence,  therefore,  was 
rightly  admitted. 

Coleridge,  J.  It  is  sufficient  that  the  custody  be  one  which  may  be 
reasonably  and  naturally  explained,  though  not  the  strictly  proper  cus- 
tody in  point  of  law :  this  principle  was  laid  down,  and  two  documents 
held  admissible  in  conformity  to  it,  in  Bishop  of  Meat h  v.  Marquis  of 
fVinchester,  3  New  Ca.  183,  (32  E.  C.  L.  R.  90.) 

Lord  Denman,  C.  J.,  concurred. 

Rule  refused. 


MIDELTON  against  GALE,  STONE,  and  KING,  Esquires, 
—p.  155. 

Under  Rtat  I  &  2  W.  4,  c.  32,  8.  30,  it  is  not  necessary  that  a  conviction  for  a  trespam  in  aearrh 
of  game' should  purport  to  he,  or  should  in  fact  he,  at  the  instance  or  on  the  information  of  the 
owner  or  occupier  of  the  land,  or  of  a  party  interested  in  the  game,  or  of  a  person  authorized 
by  such  owner,  occupier,  op»party. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  was  pum- 
moned  to  appear  before  Gale  and  other  justices  for  Somersetshire,  to 
answer  the  complaint  and  information  on  oath  of  William  Sparks 
for  having  unlawfully  committed  a  trespass  by  entering  and  being 
in  and  upon  certain  waste  land  called  Pickeridge  Hill,  being  part 
of  the  waste  land  of  the  manor  of  Taunton  Dean,  in  Somersetshire, 
the  property  of  the  lord  of  the  said  manor,  in  search  and  in  pur- 
ftuit  of  game  :  that  the  plaintiff  appeared  before  Gale  and  other  justices, 
&c.,  to  ans^^'er  the  complaint  and  information ;  and  that  the  defendantjj, 
being  three  justices  for  the  county,  did,  as  such  justices,  claim  and 
exercise  pretended  jurisdiction  over  the  said  pretended  offence,  and 
hear  and  determine  the  said  pretended  complaint  and  information, 
whereas  in  truth  the  defendants  had  not  any  right  or  power  by  law  so 
to  do,  nor  any  jurisdiction  whatever  over  such  pretended  complaint  and 
information,  the  said  W.  Sparks  not  being,  at  the  time  of  the  commit- 
ting of  the  said  supposed  offence,  nor  at  the  time  of  the  hearing  and 
determining  of  the  said  pretended  complaint  and  information  as  afore- 
said, nor  at  the  time  when  the  said  W.  Sparks  made  such  complaint  and 
gave  such  information  as  aforesaid,  the  occupier  of  the  said  land  on 
which  the  said  trespass  was  so  alleged  to  have  been  committed  as  afore- 
said, nor  being  the  lord  of  the  said  manor  of  Taunton  Dean,  uor  then 
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having  the  right  of  killing  game  upon  snch  land,  nor  having  been  proved 
to  the  eaid  defendants,  or  any  or  either  of  them,  to  have  been  Buch 
occupier  or  person  having  the  right  of  killing  game  as  aforesaid,  or  to 
have  been  the  lord  of  the  said  manor  of  Taunton  Dean,  or  to  have  been 
authorized  to  institute  proceedings  with  respect  to  the  said  supposed 
trespass  by  such  occupier,  or  such  person  having  the  right  of  killing 
game  upon  the  said  land,  or  by  the  lord  of  the  manor  of  Taunton  Dean, 
whose  property  the  said  last-mentioned  land  was  at  the  time  of  the  plain- 
tiff's committing  of  the  said  supposed  offence,  and  of  the  said  information 
being  given,  and  of  the  hearing  and  determining  of  the  said  pretended 
complaint  and  information  as  aforesaid ;  the  said  last-mentioned  land 
then  being  part  of  the  waste  land  of  the  said  manor,  and  it  not  having 
been  proved  before  the  said  defendants,  or  any  or  either  of  them,  that 
such  information  as  aforesaid  was  laid,  instituted,  or  prosecuted,  at  the 
instance  or  with  the  concurrence  or  assent  of  the  lord  of  the  said  manor. 
Tet  the  defendants,  well  knowing,  &c.,  did,  as  justices,  on  the  oath  of 
the  said  W.  Sparks,  without  any  charge  by  any  other  person,  hear  and 
determine  the  said  complaint  and  information,  and  knowingly,  &c., 
cause  the  plaintiff  to  be  convicted  of  unlawfully  trespassing  on,  &c.,  in 
pursuit  of  game,  and  to  be  unlawfully  fined,  &c.,  a  large  sum,  &c. ;  bj 
means  whereof  the  plaintiff  was  forced  and  obliged  to,  and  did,  pay  a 
large  sum,  &c.  There  was  a  second  count  like  the  first,  except  that  ii 
stated  the  complaint  and  information  of  W.  Sparks  for  a  trespass  in 
search  and  pursuit  of  game,  on  certain  lands,  parcel  of  Hayne  Farm,  in 
the  occupation  of  Jacob  Westlake,  and  who  had  not  authorized  the  pro 
ceeding,  with  other  negative  averments  as  before,  mutatis  mutandis. 
The  death  of  Stone  was  suggested  on  the  record ;  and  Gale  and  King 
pleaded  Not  Guilty. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Somersetshire 
assizes,  the  convictions  were  produced.  They  began :  "  Se  it  remem- 
bered that,  on,"  &c.,  "at,"  &c.,  "  G.  M."  &c.,  "is  convicted,"  &c.,  "on 
the  oath  of  William  Sparks,  of  unlawfully  trespassing,"  &c.  They  were 
signed  by  Gale  and  Stone  only.  The  summonses  were  also  producea, 
and  purported  to  be  each  a  summons  "  to  answer  the  complaint  and  in- 
formation upon  oath  of  William  Sparks,  of  Corfe,  labourer."  One  of 
the  informations  was  lost ;  the  other  was  produced,  and  corresponded 
with  the  summons  and  one  of  the  convictions.  It  appeared  that  both 
the  convictions  took  place  the  same  day ;  the  prosecution,  in  each  case, 
being  conducted  by  an  attorney  named  Mills,  who  stated,  in  the  presence 
of  the  plaintiff,  that  he  appeared  on  behalf  of  the  lord  of  the  manor  as 
regarded  the  trespass  on  Pickeridge  Hill ;  and  also  that  he  rented  the 
shooting  on  Hayne  farm  of  Westlake.  .  It  was  proved  that  Sparks  had 
no  interest  in  the  land  or  game  in  either  case.  The  Lord  Chief  Justice 
expressed  an  opinion  that,  under  the  Game  Act,  1  &  2  W.  4,  c.  32,  s. 
80,  it  was  not  necessary  that  the  information  should  be  laid  either  bv 
the  lord  of  the  manor  or  by  the  owner  or  occupier  of  the  land,  or  at  the 
instance  of  any  party  interested :  but  he  left  it  to  the  jury  whether 
Sparks  was  authorized  by  any  of  the  above  parties ;  and,  the  jury 
finding  in  the  affirmative,  his  Lordship  directed  a  verdict  for  the  de- 
fendants. 

Oockburn  now  moved  (a)  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.— First,  the  information  must  be  laid  by  the  owner  or  occupier  of 
(a)  Before  Lord  Denman,  C.  J.,  Littlcdale,  Patteaon,  and  Coleridge,  Js. 
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tlio  land,  or  person  interested  in  the  game,  or  at  least  by  his  agent,  as 
a  gamekeeper,  &c.  Stat.  1  &  2  W.  4,  c.  32,  s.  30,  first  authorized  Ihe 
sale  of  game,  which,  in  sect.  30,  is  staled  to  be  the  reason  for  providing 
" more  summary  means'*  "for  protecting  the  same  from  trespassers." 
The  public  at  large  have  no  interest ;  the  protection  was  merely  for  the 
party  who,  till  tlie  summary  means  were  created,  must  have  brought  an 
action  of  trespass.  There  was  no  intention  of  protecting  the  revenue, 
as  in  the  provisions  for  certificates.  By  a  later  act,  5  &  6  W.  4,  c.  20, 
8.  21,  half  the  penalty  goes  to  the  informer;  but  the  informer  should  be 
the  party  intere.ste<l,  since  the  penalty  is  in  lieu  of  damages  in  trespass. 
By  sect.  30  of  stat.  1  &  2  W.  4,  c.  32,  it  is  provided  that  the  occupier's 
leave  shall  be  no  defence  where  the  landlord,  &c.,  has  reserved  to  him 
the  right  of  killing  the  game:  "but  such  landlord,  lessor,  or  otlrer  ner- 
son  shM^  for  the  purpose  of  prosecuting^'*  "  be  deemed  to  be  the  legal 
occupier  of  such  land,  whenever  the  actual  occupier  thereof  shall  have 
given  such  leave  or  license."  Hence  it  appears  that  the  legislature 
intended  the  prosecution  to  be  by  the  party  really  interested  in  the  pre- 
servation of  the  game.  [Patteson,  J. — Sect.  31  gives  power  both  to 
the  occupier  and  to  the  party  having  the  right  of  killing  game  to  demand 
names.]  It  limits  the  power  to  such  parties :  and,  as  the  occupiers  are 
expressly  mentioned  there,  the  inference  is  that  in  sect.  31,  where  they 
are  not  so  mentioned,  the  right  to  inform  is  given  only  to  the  party 
interested  in  the  preservation  of  the  game.  Secondly,  assuming  that  the 
information  must  be  laid  by  some  party  interested,  there  was  no  evidence 
that  it  had  been  so  here.  The  account  given  by  Mills  did  not  prove 
enough ;  but,  even  if  it  did,  it  was  not  on  oath,  and  the  jury  ought  not  to 
have  been  allowed  to  take  notice  of  it.  And,  further,  the  conviction  states 
the  information  to  have  been  upon  the  oath  of  Sparks,  who  is  not  stated 
to  have  an  interest.  In  Hex  v.  Corden^  4  Bur.  2279,  a  conviction,  under 
stat.  5  G.  3,  c.  14,(a)  for  fishing  in  a  private  water,  was  held  bad  for  not 
showing  that  it  was  on  the  complaint  of  the  owner,  and  that  the  fishing 
had  taken  place  without  his  leave ;  although  it  was  stated,  not  on  oath,  who 
was  the  owner.(6)  Hex  v.  Daman,  2  B.  &  Aid.  378,  is  to  the  same  efiect. 
Here,  therefore,  positive  evidence  that  the  information  was  on  the  part 
of  the  owner  could  not  have  supplied  the  defect.  [Coleridge,  J. — Where 
would  you  insert  the  allegation  ?]  The  conviction  purports  to  be  on  the 
oath  of  William  Sparks.  [Coleridge,  J. — But  that  is  not  requhred  ac- 
cording to  the  form  in  sect.  39.]  If  the  informant's  name  be  inserted, 
it  should  appear  that  he  is  the  proper  party.  But,  further,  it  was 
proved  that  Sparks  was  not  the  party  interested  in  either  case.  [Cole- 
ridge, J. — If  a  conviction  drawn  according  to  the  form  in  sect.  89  would 
be  a  good  defence,  could  you  have  met  it  by  parol  evidence  that  the  in- 
formant was  not  the  party  interested  ?]  Possibly  not,  if  the  conviction 
had  been  enforced  by  imprisonment  or  distress,  and  thereupon  trespass 
had  been  brought.  But  in  the  present  case  the  fine  was  paid  on  the 
conviction,  and  an  action  on  the  case  is  brought  for  the  illegal  convic- 
tion. On  the  trial,  the  information  was  produced  by  the  plaintifi*;  and, 
as  it  did  not  appear  on  the  face  of  it  that  the  complaint  was  preferred 
by  any  party  interested,  or  any  person  properly  authorized  by  such 
party,  it  follows,  upon  the  authorities,  if  the  proposition  first  contended 
for  be  correct,  that  the  justices  had  no  jurisdiction  over  the  alleged 


(a)  Sect.  3.     The  penalty  goes  to  the  owner. 
(6)  A  different  person  from  the  informant 
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offence.  The  information  which  is  the  groundwork  of  their  jurisdiction 
was  bad ;  and  parol  evidence  could  not  be  admitted  to  supply  its  defects. 
[Lord  Dbnman,  G.  J. — Mills's  statement  was  certainly  not  receivable  as 
evidence :  if,  therefore,  the  conviction  must  be  at  the  instance  of  the 
party  interested,  this  requisite  was  not  satisfied.] 

Our.  idv.  vulL 

Lord  Denman,  C.  J.,  in  this  term  (May  10th)  delivered  the  judgment 
of  the  court. 

The  question  was,  whether  it  was  necessary  that  a  complaint,  under 
Stat.  1  &  2  W.  4,  c.  32,  s.  30,  for  a  trespass  committed  in  search  of 
game,  should  be  made  by  an  owner  or  occupier  of  the  land,  or  a  person 
authorized  by  such  owner  or  occupier.  We  do  not  find  that  any  deci- 
sion has  taken  place  on  this  point ;  but  we  nave  considered  it,  and  are 
of  opinion  that  any  petson  may  make  such  complaint,  and  that  the 
conviction  was  therefore  good.  Kule  refused. 


BAILEY  against  APPLEYARD.— p.  161. 

Under  stat  2  &  8  W.  4,  o.  71,  s.  1,  proof  of  a  thirty  years*  enjoyment  of  eommon  of 
pasture  is  not  complete  if  proof  be  given  of  an  enjoyment  for  twenty-eight  years  im- 
mediately preceding  an  action  in  which  the  right  is  disputed,  and  it  appear  that  twenty- 
eight  years  back  the  enjoyment  was  interrupted,  but  that  the  right  was  exercised  before 
the  interruption.  And  the  party  disputing  the  right  is  not  bound  to  show  that  sucli 
interruption  was  adverse:  it  lies  upon  the  party. prescribing,  under  the  statute,  to 
prove  thirty  years'  uninterrupted  enjoyment. 

Semble,  that,  under  sect.  2  of  the  statute,  prescription  for  a  right,  every  year,  and  at  all 
times  of  the  year,  to  put  and  turn  the  party's  cattle  into  and  upon  a  certain  close,  is 
too  vague,  and  may  be  demurred  to. 

If  there  be  no  demurrer,  nnd  the  issue  on  such  plea  be  tried,  the  party  prescribing,  and 
relying  on  .sect.  2,  must  give  proof  applicable  to  some  definite  easement. 

And  he  will  fail  if  the  evidence  entitle  him  not  to  an  easement,  but  to  a  profit  a  prendre. 

Per  CoLKRiDOE,  J.  A  plea  of  prescription  is  supported  if  the  party  prove  a  right  more 
extensive  than  that  pleaded ;  but  the  right  proved  must  be  of  such  a  nature  that  it  may 
comprehend  the  right  pleaded. 

Declaration  (December  30th,  1837),  in  replevin  for  cattle.  Avowry, 
that  the  locus  in  quo  was  defendant's  close,  soil  and  freehold,  and  that 
the  cattle  were  damage-feasant. 

Pleas  in  bar.  1.  That,  before  and  at  the  time  when,  &c.,  plaintiff  was, 
and  still  is,  the  occupier  of  a  certain  messuage  and  of  certain  closes  of 
land  with  their  respective  appurtenances,  situate  and  being  in  the  town- 
ship of  Thornton,  &c. ;  "  and  that  he  the  said  plaintiff  and  the  occupiers 
for  the  time  being  of  the  said  messuage,"  &c.,  *'for  thirty  years  next 
before  the  said  time  when,"  &c.,  "and  before  the  commencement  of  this 
suit,  have  continually  had,  and  have  been  used  and  accustomed  to  have, 
and  of  right  ought,"  &c.,  "  and  the  plaintiff  still  of  right  ought,  to  have, 
for  himself  and  themselves,  and  his  and  their  tenants,  occupiers  of  the 
said  messuage  and  land  with  the  appurtenances,  a  right  of  pasture  in, 
upon,  over,  and  throughout  a  certain  close  called  Toadholes  Lane, 
situate  and  being  in  the  said  township  of  Thornton,"  &c.,  "for  his  and 
their  cattle,  every  year  and  at  all  times  of  the  year,  as  to  the  said  mes- 
suage and  land  with  the  appurtenances  belonging  and  appertaining;" 
that  the  locus  in  quo  was  next  adjoining  Toadholes  Lane,  that  defend- 
dant  was  bound  by  prescription  to  repair  the  fence  between  the  locus  in 
'luo  and  Toadholes  Lane;    and  that  the  fence  was  out  of  repair;  by 
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means  whereof  plaintiff's  cattle,  then  lawfully  feeding  and  being  in  and 
upon  Toadholes  Lane,  escaped  into  the  locus  in  quo,  &c.     Verification. 

2.  That,  before  and  at,  &c.,  plaintiff  was,  and  still  is,  the  occupier 
of  a  messuage  and  closes  of  land  with  the  appurtenances,  situate,  &c., 
and  that  plaintiff  and  the  occupiers  for  the  time  being  of  the  last-men- 
tioned messuage,  &c.,  "  for  twenty  years  next  before  the  said  time  when, 
&c.,  .and  before  the  commencement  of  this  suit,  have  continually  had, 
and  have  been  used,"  &c.,  "  and  of  right,"  &c.,  "and  the  said  plaintiff 
r>till  of  right  ought  to  have,  for  himself  and  themselves,  and  his  and 
their  tenants,  occupiers  of  the  gaid  last-mentioned  messuage,"  &c.,  '*a 
right,  every  year  and  at  all  times  of  the  year,  to  put  and  turn  his  and 
their  cattle  into  and  upon  the  said  close^  called  Toadholes  Lane,  as  to 
the  said  last-mentioned  messuage  and  land  with  the  appurtenances  be- 
longing and  appertaining."  The  plea  then  stated,  as  before,  the  duty 
of  the  defendant  to  repair  fences,  and  that,  by  reason  of  the  fence  being 
out  of  repair,  the  cattle  in  the  declaration  mentioned,  "  lawfully  being 
in  and  upon  the  said  close  called  Toadholes  Lane,"  erred  and  strayed, 
&c.     Verification. 

3.  Like  the  second  plea,  but  substituting  "forty"  for  "twenty" 
years. 

The  replication  traversed  the  prescriptive  rights  of  the  plaintiff,  aa 
pleaded,  and  issues  were  joined  on  the  traverses. 

On  the  trial  before  Patteson  J.,  at  the  last  spring  assizes  at  York, 
evidence  was  given  of  the  enjoyment  of  pasture  in  Toadholes  Lane,  by 
the  occupier  of  plaintiff's  farm  for  the  time  being,  from  1809  downwards, 
and  before  the  interruption  next  mentioned ;  but  that,  in  1809,  a  stang 
(rail)  had  been  erected,  which  prevented  the  access  of  cattle  from  plain- 
tiff's land  to  the  Toadholes  Lane.  The  stang  was  removed  in  conse- 
quence of  an  agreement;  and  then  the  plaintiff's  cattle  depastured  in 
the  lane.  The  learned  judge  was  of  opinion,  as  to  the  first  issue,  that, 
wilder  Stat.  2  &  3  W.  4,  c.  71,  (for  shortening  the  time  of  prescription 
in  certain  cases,)  the  plaintiff  was  bound  to  show  an  uninterrupted  en- 
joyment of  pasturage  for  thirty  years ;  and  that,  if  there  had  been  an 
interruption,  the  plaintiff  couM  not  aid  himself  by  proof  of  a  prior  enjoy- 
ment. And  he  left  it  to  the  jury  to  say,  whether  there  had  been,  sub- 
stantially, an  enjoyment  for  thirty  years,  or  for  twenty-eight  only.  His 
Lordship  held  that  the  second  and  third  pleas  were  unsupported,  inas- 
much as  the  plaintiff,  by  them,  claimed  an  easement,  whereas  the 
evidence  tended  to  establish  a  right  to  a  profit  a  prendre.  A  verdict 
was  found  for  the  defendant  on  all  the  issues ;  and  now, 

Alexander  moved  for  a  new  trial  on  the  ground  of  misdirection. — The 
first  plea  in  bar  was  sufficiently  proved.  [Patteson,  J. — That  pioa 
Bays  that  the  plaintiff,  and  tlie  occupiers,  &c.,  had  been  use<l  and 
accustomed  to  have  "  a  right  of  pasture"  upon  the  lane  "  for  his  and 
their  cattle;"  but  it  does  not  say  whether  the  cattle  were  to  be  levant 
and  couchant.]  The  learned  judge  laid  it  down  that  the  plaintiff  was 
bound  to  give  strict  evidence  of  an  uninterrupted  enjoyment  for  thirty 
years.  He  gave  such  evidence  as  to  twenty-eight  years;  and  from  that 
the  jury  might  have  presumed  an  enjoyment  for  thirty.  [Patteson,  J. — 
Stat.  2  &  3  W.  4,  c.  71,  s.  1,  requires,  in  the  case  of  a  profit  a  prendre, 
enjoyment  "  without  interruption  for  the  full  period  of  thirty  years  ;  " 
and  sect.  G  enacts  that  no  presumption  sliall  be  made  in  favour  of  any 
claim  on  proof  of  enjoyment  "  for  any  less  period  of  time  or  number  of 
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yaars"  than  that  specified  in  the  act  as  applicable  to  the  particular 
ckira.  I  thought  that  the  most  undoubted  exercise  of  enjoyment  for 
twenty-nine  years  and  three  quarters  would  not  have  been  sufficient.] 
The  defendant  ought  to  have  shown  that  the  stang  was  adversely  put 
up.  [Lord  Denman,  C.  J. — It  was  for  you  to  prove  the  uninterrupted 
enjoyment.]  At  all  events,  the  second  plea  was  proved.  [Patteson,  J. 
— I  am  unable  to  understand  what  was  claimed  by  that  plea.]  The  plea 
would  have  been  made  out  by  proof  of  a  right  to  turn  cattle  on  the  close 
for  any  purpose ;  as  if  the  owner  of  a  stage-coach  had  acquired  a  right 
to  place  his  relay  of  horses  there  till  they  were  wanted.  If  there  is 
any  objection  to  the  manner  of  claiming  the  right,  it  should  have  been 
taken  by  demurrer.  The  evidence  applicable  to  this  plea  was,  that  for 
more  than  twenty  years  cattle  had  been  turned  upon  the  lane  and  had 
depastured  there.  In  the  case  of  prescription,  a  party  "will  not  be 
precluded  from  recovering,  because  he  proves  a  more  ample  right  than 
what  he  claims:'*  1  Phillips  on  Ev.  857. {a)  [Patteson,  J. — If  any 
right  was  proved,  it  was  a  right  of  common.  But  a  plea  of  right  of 
common  enjoyed  for  twenty  years  is  bad  in  law,  because,  by  stat.  2  &  3 
W.  4,  c.  71,  s.  2,  such  a  plea  could  avail  only  as  to  a  "way  or  other 
easement,  or  to  any  water-course,  or  the  use  of  any  water."  As  to  the 
third  plea,  if  the  proof  bore  upon  a  right  of  common,  and  that  proof 
failed  as  to  thirty  years'  enjoyment,  it  failed  of  course  as  to  forty.]  In 
The  Bailiffs,  ^(?.,  of  Tewkesburgh  v.  Bricknell,  1  Taunt.  142,  the  plaintiff 
claimed  under  a  more  limited  prescription  than  he  proved,  and  was  held 
entitled  to  recover.  [Patteson,  J. — Your  argument  would  show  that  a 
profit  a  prendre  includes  an  easement.  Coleridge,  J. — You  say  that  the 
second  plea  claims  a  right  to  turn  on  for  all  purposes,  and  therefore  that 
proof  of  a  right  to  depasture  supports  the  plea.  But  a  right,  for 
instance,  to  turn  on  for  the  purpose  of  washing  would  be  something  quite 
difierent  from  a  right  to  common  of  pasture.] 

Lord  Denman,  0.  J. — The  plaintiff  is  not  entitled  to  a  rule.  As  to 
the  first  issue,  the  enjoyment  of  pasture  for  thirty  years  was  not  proved 
as  the  statute  requires,  because,  during  two  of  the  thirty,  there  was  an 
interruption.  Then,  as  to  the  second  plea  in  bar,  without  discussing  the 
goodness  of  such  a  plea,  it  is  sufficient  to  say  that  the  defendant,  claim- 
ing a  right  to  put  and  turn  his  cattle  upon  the  close,  was  at  any  rate 
bound  to  show  in  what  respect  he  had  exercised  that  right.  But  the 
only  right  of  which  an  exercise  could  appear  from  the  evidence  was  a 
right  to  pasture.  If  the  plaintiff  by  his  plea  claimed  a  right  to  turn  on 
cattle  for  all  purposes,  including  p^isture,  he  did  not  claim  less  than  he 
proved,  but  more.  The  evidence  failed  as  to  a  right  of  pasture,  and  did  not 
apply  to  any  claim  of  easement. 

Littledale,  J. — It  is  clear  that,  on  the  first  issue,  no  sufficient  proof 
was  given  under  stat.  2  &  3  W.  4,  c.  71,  s.  1.  If  the  claim  had  been 
made  by  virtue  of  immemorial  user,  or  of  a  non-existing  grant,  as  was 
done  before  the  statute,  twenty-eight  years*  enjoyment  would  have  been 
some  evidence ;  but  the  late  act,  while  it  dispenses  with  the  necessity  of 
setting  up  such  user  or  grant,  and  limits  proof  to  a  thirty  years*  enjoy- 
ment, requires  that  that  enjoyment  shall  be  proved  to  the  full  extent. 
The  second  plea  in  bar  alleges  a  right  to  turn  cattle  on  the  close,  not 
saying  for  what  purpose.  This  might  have  been  demurred  to,  but  was 
not,  and  the  case  went  to  trial.  Then,  to  make  a  twenty  years*  enjoy- 
(a)  8th  ed.  part  8,  o.  1,  b.  8.    AA  earlier  edition  JM  dted(^QQQ|^ 
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ment  suffice,  it  was  necessary  to  show  in  evidence  some  particular  ease- 
ment enjoyed.  It  was  not  requisite  perhaps  to  prove  such  an  unlimited 
right  of  easement  as  the  words  of  the  plea  seem  to  imply :  but  at  all 
events  there  ought  to  have  been  some  easement  of  which  definite  proof 
could  be  given ;  as,  for  instance,  if  it  had  been  for  the  purpose  suggest- 
ed, to  place  the  horses  of  a  coach  in  the  close ;  or  to  turn  cattle  upon 
it  for  the  purpose  of  their  going  upon  some  other  close  of  the  plaintiff", 
or  a  common,  or  a  highway.  Even  in  those  ca^es  there  might  have  been 
a  difficulty,  because  the  plaintiff*  has  pleaded  the  right  in  himself  and 
the  other  occupiers  for  "  his  and  their  cattle,**  generally.  Still  it  might 
be  sufficient  if  he  proved  a  right  exercised  to  put  on  all  the  cattle  he 
ever  had.  Btlt  it  was  necessary  to  prove  that  they  were  put  on  with  a 
view  to  some  definite  easement  which  might  be  claimed  under  the  statute 
in  virtue  of  twenty  years'  enjoyment.  Here  the  twenty  years'  enjoy- 
ment was  proved  in  respect  of  a  right  which,  by  the  statute,  requires 
thirty  years  to  confirm  it,  that  is,  the  right  of  pasture.  The  plaintiff", 
therefore,  was  not  entitled  to  recover  on  any  of  the  issues. 

Coleridge,  J. — The  words  of  stat.  2  &  3  W.  4,  c.  71,  s.  6,  are  ex- 
plicit ;  and  the  construction  is  assisted  by  sect.  4,  which  enacts,  **  that 
each  of  the  respective  periods  of  years  hereinbefore  mentioned  shall  be 
deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which  such  period  may  relate  shall  have 
been  or  shall  be  brought  into  question  ;'*  thus   making  the  thirty  or 
other  number  of  years  before  spoken  of  entire  periods.     And  there  is 
reason  for  this.     Before  the  passing  of  the  act,  a  prescriptive  claim  was 
a  claim  of  immemorial  right ;  the  evidence  in  support  of  it  was  such  as 
a  party  might  be  able  to  give  in  such  a  case ;  and  the  jury  were  to  draw 
their  inference  from  such  proof  as  could  be  produced.     Now,  the  burden 
of  establishing  an  immemorial  right  is  withdrawn,  and  the  proof  is  lim- 
ited to  thirty  years.     When  that  was  done,  the  legislature  might  reason- 
ably say  that  the  party  prescribing  should  prove  his  right  for  that  whole 
period,  and  that  no  presumption  should  be  drawn  from  evidence  as  to  a 
part.     As  to  the  second  issue,  we  must  take  the  plea  to  be  founded  on 
sect.  2  of  the  act.     That  clearly  distinguishes  between  easements  and 
common  or  profit  a  prendre ;  and  a  different  limitation  is  established  for 
the  first  and  the  latter  cases.     Here  all  the  evidence  went  to  show  that 
the  right  to  be  exercised  was  right  of  pasture.     How,  then,  could  it  be 
said  that  proving  the  right  actually  contended  for  was,  inclusively,  prov- 
ing the  right  claimed  by  the  second  plea  ?     A  party  may  prescribe  for 
less  than  he  proves ;  but  that  implies  that  the  lesser  right  claimed  is 
included  in  the  greater.     The  rule,  therefore,  ought  not  to  be  granted. 

Patteson,  J. — I  am  of  the  same  opinion.  The  act  keeps  up  a  dis- 
tinction between  easements  and  profit  a  prendre.  I  regret  that  such 
pleas  should  have  been  put  on  the  record. 

Rule  refii8ed.(a) 

(a)  See  (as  to  the  point  on  the  first  issue)  Lawson  ▼.  LanffUy,  4  A.  &  E.  890,  )31  E.  C. 
L.  R.)  And,  as  to  the  difference  between  easement  and  profit  a  pendre.  Mannings,  ITiU- 
daU,  5  A.  &  E.  768,  (31  E.  C.  L.  R.)     Also  see  Jonea  v.  Riehard,  6  A.  &  £.  413. 
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[NoTB  on  the  case  of  Bailey  v.  Appleyardy  ante,  161. 

Since  the  publication  of  this  case,  the  following  passage  has  appeared 
in  A  Treatise  on  the  Law  of  basements,  by  C.  J.  Gale,  Esq.,  and  T.  D. 
Whatley,  Esq. 

**  It  is  certainly  by  no  menna  clear  what  the  intention  of  the  legislature  wns"  (in  stat. 
2  &  3  W.  4,  c.  71,  sects.  1 — 4) ;  '*  but  it  appears  hardly  possible  that  it  should  have  been 
intended  to  confer  a  right  by  user  during  the  prescribed  period,  however  *  contentious'  or 
•litigious*  such  user  may  have  been. (a)  In  the  recent  case  oi Bailey  y.  Applet/ard,  3  Nev. 
&  P.  257,  the  erection  of  a  rail  by  the  owner  of  the  servient  tenement  within  the  shorter 
period  of  the  statutory  prescription  was  held  sufficient  to  prevent  the  acquisition  of  the 
right;  and  it  was  decided  that  it  was  incumbent  on  the  plaintiff  to  prove  an  enjoyment 
not  interrupted,  every  interruption  being  presumed  to  be  hostile  until  the  contrary  watf 
shown.  It  does  not  appear  from  the  report  that  in  this  instance  the  interruption  was 
acquiesced  in,  or  even  continued  for  a  year."     (P.  123.) 

(a)  See  Wripht  v.  WiUiamt,  1  M.  &  W.  100. 

The  learned  judge  who  tried  the  cause  of  Bailey  v,  Appleyard  has 
favoured  the  reporters  with  a  note  of  the  facts  proved  before  him,  from 
which  it  appears  that  the  report  of  the  case,  above  referred  to,  and  that 
in  the  present  volume  (page  161,)  are  incorrect  in  representing  that,  on 
the  trial,  any  question  ultimately  turned  upon  an  interruption  within 
thirty  years. 

The  plaintiff  endeavoured  to  show  that  the  tenant  of  Upper-house 
Farm  (in  respect  of  which  the  plaintiff  claimed)  had  for  more  than  thirty 
years  pastured  his  cattle  in  Toadholes  Lane  as  far  as  a  close  called  Pot- 
over  Lane.  But  it  was  proved  that  a  stang,  or  rail,  suflScient  to  prevent 
cattle  from  passing,  had  been  erected  across  Toadholes  Lane,  between 
Upper-house  Farm  and  Potover  Lane.  It  did  not  appear  when  the 
%tang  was  put  up ;  but  it  had  stood  much  more  than  two  years  before 
its  removal  in  1809.  A  neighbouring  proprietor  had  been  accustomed 
to  turn  his  cattle  into  Toadholes  Lane  from  the  Potover  Lane  end ;  and 
the  stang  obstructed  the  passage  of  his  cattle  towards  Upper-house 
Farm,  as  well  as  the  passage  of  cattle  from  Upper-house  Farm  into  the 
part  of  Toadholes  Lane  between  the  stang  and  Potover  Lane.  By  agree- 
ment between  the  two  proprietors  in  1809,  a  gate  was  put  up  at  the  end 
of  Potover  Lane ;  the  stang  was  then  removed ;  and  from  that  time  the 
cattle  of  the  plaintiff's  predecessor  depastured  the  whole  of  Toadholes 
Lane  up  to  the  gate.  The  plaintiff's  counsel  argued  that  the  stang  was 
not  necessarily  an  interruption  of  the  plaintiff's  enjoyment  of  pasture 
over  the  locus  in  quo ;  and  that,  if  it  was  not,  the  evidence  showed  an 
enjoyment  of  many  years  before  1809.  The  learned  judge  left  it  to 
the  jury  to  say  whether  the  stang  had  prevented  the  exercise  of  the  right. 
Verdict  for  the  defendant. 

No  question,  therefore,  at  the  trial,  turned  on  the  effect  of  an  inter- 
ruption; but,  if  the  stang  was  erected  adversely  to  the  right  insisted 
on  by  the  plaintiff,  he  failed  in  proving  a  thirty  years'  enjoyment,  because 
the  evidence,  as  far  as  it  went,  showed  that  the  enjoyment,  as  claimed, 
had  not  begun  till  1809,  and  the  plaintiff  had  been  excluded,  and  not 
interrupted,  during  the  first  two  years  of  the  thirty.  And  even  if  it 
had  appeared  that  the  stang  ought  to  have  been  treated  as  an  "  interrup- 
tion," it  was  plain  that  it  had  existed  and  been  acquiesced  in  for  more 
than  a  year.  On  the  motion,  reported  at  page  161,  ante,  the  term  "  in- 
terruption" ^as  used  ;  but  it  was  evidently  unnecessary,  for  the  purpose 
uf  the  decision,  to  employ  it  in  any  other  sense  than  that  of  obstruction.] 
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The  QUEEN  against  BALDWIN.— p.  168. 

In  moving  for  a  criminal  informjition  for  libel,  n  prosecutor  need  not  adopt  the  ^tatatory 
mode  of  proof,  (see  stnts.  38  0.  8,  c.  78.  6  &  7  W.  4.  c.  76:)  but  it  is  not  sufficient  to 
produce  nn  affidavit,  stating  merely  that  the  defendant,  on,  &c.,  printed  and  published 
a  libel  in  a  newspaper,  called,  &c.,  a  copy  of  which  libel  is  hereunto  annexed;  and  to 
annex  such  copy. 

The  prosecutor  cannot  use  a  statement  in  the  defendant's  affidavits  to  supply  a  defect  in 
his  own,  where  the  latter  are  so  imperfect  that  the  Court,  if  aware  of  their  defectiveness, 
would  not  have  granted  a  rule  nisi. 

A  RULE  nisi  was  obtained  in  a  former  term  for  a  criminal  information 
against  the  defendant  for  an  alleged  libel  on  the  mayor  of  Lichfield. 
The  mayor  made  affidavit  in  support  of  the  rule,  beginning  as  follows : — 
"  Thomas  Rowley/'  &c.,  "  maketh  oath  and  saith  that  Charles  Baldwin 
of,"  &c.,  "the  printer  of  a  certain  newspaper  called  the  Standard,  on 
the  8th  day  of  November  instant,  did  insert  and  print  in  the  said  news- 
paper a  certain  scandalous  and  defamatory  libel  relating  to  this  depo- 
nent in  his  office  of  mayor,*'  &c.,  "and  a  copy  of  which  said  libel  is 
hereunto  annexed  and  stands  near  the  middle  of  the  fifth  column  of  the 
second  page  of  the  said  newspaper,  and  a  copy  of  which  said  libel, 
marked  B.,  is  hereinafter  contained."  The  newspaper,  containing  the 
alleged  libel,  was  annexed  to  the  affidavit.  The  affidavits  filed  in  oppo- 
sition to  the  rule  admitted  that  the  article  complained  of  had  been  in- 
serted in  the  Standard,  and  that  the  defendant  was  then  proprietor  of 
that  paper. 

Sir  W.  W.  FoUett  now  showed  cause. — There  is  no  sufficient  proof 
that  the  defendant  printed  and  published  this  libel.  The  prosecutor  has 
not  given  the  evidence  required  by  statute,(^)  nor  has  he  effectually  sup- 
plied its  place.  He  merely  states  that  the  defendant  inserted  and  printed 
a  libel  in  the  paper;  and  that  a  copy  of  such  libel  is  annexed. 

Sir  J.  Campbell^  Attorney-General,  contra. — This  is  not  the  statutory 
evidence,  but  better.  The  prosecutor  avers  that  the  defendant  insertc«l 
and  printed  a  libel;  and  he  annexes  the  very  libel  to  his  affidavit. 
[Patteson,  J. — At  common  law  is  it  sufficient  to  state  merely  that  a 
person  printed  in  a  paper  something,  of  which  the  annexed  is  a  copy  ?] 
It  is  sufficient  prima  facie  evidence.  At  all  events  the  affidavits  in  op- 
position to  the  rule  supply  the  necessary  facts. 

Lord  Denman,  C.  J. — We  have  decided  before  that  affidavits  on  show- 
ing cause  cannot  assist  the  party  moving,  where  the  affidavits  in  support 
of  the  motion  are  defective ;  because  the  Court,  if  it  had  known  that 
fact,  would  not  have  granted  a  rule.  The  prosecutor's  affidavit  here  is 
not  sufficient.  There  should  be  proof  of  publication  by  the  defendant 
distinctly  given.  If  the  affidavits  offered  here  did  contain  prima  facie 
evidence,  I  do  not  think  we  should  be  satisfied  with  it,  where  conclusive 
evidence  is  so  easily  attainable. 

LiTTLEDALE,  J. — The  affidavits  in  answer  cannot  be  gone  into,  be- 
cause, if  our  attention  had  been  drawn  to  the  defect  now  pointed  out  in 
the  former  affidavits,  we  should  not  have  granted  a  rule.  And,  as  to  the 
evidence  offered  by  the  prosecutor,  if  this  were  received,  affidavits  for  a 
criminal  information  in  cases  of  libel  would  never  be  made  in  any  other 
form. 

Patteson,  J. — There  is  an  express  statutory  provision  as  to  the  proof 

(a)  See  stata.  88  O.  8,  o.  78,  (now  repealed,)  and  6  &  7  W.  4|  aje. 
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in  such  cases.  If  parties  will  not  adopt  that,  they  must  show  publica- 
tion by  some  direct  proof,  as  that  a  party  bought  the  libel  in  the  defend 
ant*s  shop. 

CoLBRiDOE,  J.,  concurred.  Rule  discharged. (a) 

(a)  See  Mnrray  t.  Smter,  cited  in  Cook  t.  Ward,  6  Bing.  414,  (19  E.  C.  L.  R. :)  Rex 
V.  Donniton,  4  B.  &  Ad.  698,  (24  E.  C.  L.  R. ;)  Rex  v.  Fraticeyt,  2  A.  &  E.  49,  (29  E. 
C.  L.  R. ;)   Wattt  ▼.  Frazer,  7  A.  &  £.  228,  (34  £.  G.  L.  R.) 


I 


MERRICK  against  WAKLEY,  Esquire,  M.  P.— p.  170. 

A  register  of  attendances,  &c.,  kept  by  the  medical  officer  of  a  poor-law  union,  and  laid  before 
the  board  of  guanlians  weekly  for  inspection,  in  obedience  to  rules  made  by  the  commissioners 
under  staL  4  &  5  W.  4,  c  76,  s.  15,  is  not  receivable  in  evidence  for  the  party  making  it,  as 
a  public  official  book. 

Case  for  a  libel  imputing  mala  praxis  to  the  plaintiflF  as  a  surgeou 
employed  to  attend  the  poor  of  a  parochial  union  under  stat.  4  &  5  W.  4, 
c.  76.  Tiie  defendant  pleaded  the  general  issue  and  pleas  of  justifica- 
tion, to  which  the  plaintiff  replied  de  injurial,  and  issues  were  joined 
thereupon.  On  the  trial,  before  Alderson,  B.,  at  the  last  Herefordshire 
assizes,  it  appeared  that  the  plaintiff,  at  the  time  in  question,  was  em- 
ployed as  a  medical  officer  of  the  Kington  union,  Herefordshire,  by 
«ippointmentof  the  guardians;  and  that  the  poor-law  commissioners, 
acthig  under  stat.  4  &»5  W.  4,  c.  76,  s.  15,  had  duly  made  rules  and 
•egulations  for  the  government  of  the  workhouse  {a)  of  the  above 
mion,  prescribing  among  other  things,  the  duties  of  the  medical  officer. 
Dne  of  these  was  stated  as  follows  : — "  To  make  a  weekly  return  to 
he  board  of  guardians  in  a  book  prepared  according  to  the  form  I.  {by* 
J  subjoined) ;  '*  in  which  book  he  shall  insert  the  date  of  every  attend- 
/uice  at  the  workhouse,  and  make  any  reports  relative  to  the  sickness 
nrevalent  within  his  district  which  the  board  of  guardians  or  the  poor- 
iaw  conmiissioners  may  require ;  and  shall  attend  the  board  of  guard- 
ians when  summoned  by  them  for  that  purpose."  The  plaintiff  kept 
such  a  book,  which  was  laid  on  the  table  of  the  guardians  at  their 
weekly  meetings,  to  be  inspected  by  them.  The  book  was  produced 
and  identified  at  the  trial ;  and  the  plaintiff's  counsel  proposed  to  read 
some  entries  in  it,  for  the  purpose  of  showing  what  had  been  the  plain- 
tiff's attendance  upon,  and  treatment  of,  a  person  whose  case  was  com- 
mented upon  in  the  libel,  and  whom  the  plaintiflf  was  therein  alleged  to 
have  neglected.  The  learned  Judge  held  this  evidence  inadmissible 
for  the  plaintiff.  A  verdict  was  given  for  one  farthing  damages,  and 
the  learned  Judge  certified  to  deprive  of  costs,  under  stat.  43  Eliz.  c.  6, 
8.  2.     In  this  term,  (c) 

Ludlowy  Serjt.,  moved  for  a  new  trial,  stating,  as  one  ground,  the 

(a)  It  appeared  that  the  pauper,  to  whose  case  the  libel  here  in  question  related,  was  not  in 
the  workhouse  at  the  time  in  question,  but  no  reference  was  made  to  this  fact  on  the  present 
motion. 

(A)  The  form  had  columns  headed,  —  Name.  Age.  In-door.  Out-door.  Nature  of 
disease.  Days  when  attended.  Wine  and  other  necessaries  ordered  to  be  given  to  the  patient. 
Observations. 

(c)  April  23d.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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rejection  of  the  above  evidence.  The  commissioners  are  authorized 
by  Stat.  4  &  5  W.  4,  c.  76, s.  15,  to  make  rules  "for  the  guidance  and 
control  of  all  guardians,  vestries,  and  parisli  otlicers,  so  far  as  relates 
to  the  management  or  relief  of  the  poor ;"  and  the  word  "  officer,''  by- 
sect.  109,  extends  to  any  "  person  duly  licensed  to  practise  as  a  medical 
man,''  who  shall  be  employed  under  the  act.  And  sect,  42  enacts  thai 
all  rules  to  be  made  by  the  conmiissioners  under  this  act  shall  be  binding, 
and  be  observed  as  if  embodied  therein.  The  book  make  uj)  and  left 
for  inspection  at»the  meetings  of  guardians,  in  pursuance  of  sucli  rules, 
was  admissible  in  evidence  as  a  public  book,  kept  under  the  direct 
authority  of  an  act  of  parliament.  It  may  hideed  be  considered  as 
embodied  in  thq  rules,  and  sanctioned  by  the  act  in  the  same  degree  as 
they  are.  The  entries  were* made  before  any  dispute  on  the  matters 
involved  in  this  action. 

Cur,  ndv,  vulL 
Lord  Dexman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  A 
point  of  evidence  which  arose  in  this  case  was,  whether  certain  entries 
could  be  read  from  a  book  kept  by  the  plaintiff'  as  a  medical  oliicer, 
under  rules  of  the  poor-law  commissioners,  which  book  contained  en- 
tries of  professional  visits,  and  was  produced  at  the  weekly  meetings 
of  the  guardians.  The  endeavour  was  to  put  this  document  upon  the 
same  footing  with  the  register  of  the  Navy-otfice,  the  log-book  of  a 
man  of  war,  the  books  of  the  Master's  ollice,  and  other  public  books 
which  are  held  to  be  admissible  in  evidence.  But  in  these  cases  the 
entries  are  made  by  an  officer  in  discharge  of  a  public  duty ;  tliey  are 
accredited  by  those  who  have  to  act  upon  the  statements;  and  they  are 
made  for  the  benefit  of  third  persons.  Here,  it  is  true,  the  book  is  kept 
by  a  public  officer;  but  no  credit  is  given  him  in  respect  of  the  entries: 
they  are  merely  a  check  upon  himself.  If  we  held  tliis  book  admissi- 
ble, we  should  make  the  entries  of  any  public  accountant  evidence  ou, 
a  similar  occasion.     There  will  therefore  be  no  rule. 

Rule  refused. 


The  QUEEN  against  The  Justices  of  SHROPSHIRE— p.  173. 
(TIBBERTON  against  NEWPORT.) 

Where  an  act  is  required  by  statute  to  be  done  so  many  days  at  least  before  a  given  event,  the 
time  must  be  reckoned,  excluding  both  the  day  of  the  act  and  that  of  the  event. 

A  statement  of  grounds  of  appeal  under  stat  4  &  5  W.  4,  c.  76,  h.  81,  is  not  duly  served  unless 
fourteen  days  elapse  between  the  day  of  service  and  the  first  day  of  the  sessions  at  which  the 
appeal  is  to  be  tried. 

«  A  RULE  nisi  was  obtained,  in  Hilary  term,  1837,  for  a  mandamus  to 
the  justices  of  Shropshire  to  enter  continuances,  and  hear  tlie  appeal  of 
the  inhabitants  of  the  parish  of  Tibberton,  Shropshire,  agauist  an  order 
removing  Anne  Bate  to  that  parish  from  the  parish  of  Newj)ort  in  the 
same  county.  The  statement  of  grounds  of  appeal  was  served  upon 
the  parish  officers  of  Newport  on  December  19th,  1836.  The  ensuing 
Quarter  Sessions  began  on  January  2d,  1837.  The  appeal  being  calle(l 
on  for  trial  at  those  sessions,  it  was  objected  that  there  had  not  been 
fourteen  clear  days  between  the  delivery  of  the  statement  and  the  first 
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day  of  the  sessions,  and  therefore  that,  hy  stat.  4  &  5  W.  4,  c.  76,  s.  81, 
the  appellants  could  not  be  heard.  The  sessions,  on  this  ground,  dis- 
missed the  appeal. 

Whateley  now  showed  cause.  Sect.  81  of  stat.  4  &  5  W.  4,  c.  76, 
requires  notice  of  the  grounds  of  appeal  "  fourteen  days  at  least"  before 
the  first  day  of  the  sessions  at  which  the  appeal  is  intended  to  be  tried. 
That  means  fourteen  clear  days'.  Here  either  December  1 9th,  or  Janu- 
ary 2d,  must  be  included  to  make  up  fourteen  days.  By  the  general 
rule  of  practice,  as  stated  in  Hex  v.  The  Justices  of  the  fVest  Ridingy 
{In  re  Bower,)  4  B.  &  Ad.  685,  (24  E.  C.  L.  R.  143,  («),  the  fourteen 
days  would  be  reckoned,  one  inclusive  and  one  exclusive  of  the  day  of 
notice  or  the  first  day  of  the  sessions ;  but  that  is  in  the  absence  of  ex- 
press words  of  regulation  to  a  different  eft'ect.  In  Rex  v.  The  Justices 
of  Herefordshire,  3  B.  &  Aid.  581,  (5  E.  C.  L.  R.  385,)  where  notice 
was  required  by  statute  (49  G.  3,  c.  68,  s.  5)  "  ten  clear  days  before" 
the  sessions,  it  was  held  that  "  ten  perfect  intervening  days"  were  re- 
quired "between  the  act  done  and  the  first  day  of  the  sessioHS."  Even 
in  a  case  aflfecting  liberty,  this  Court  held  (under  the  Lords'  Act,  32  G. 
3,  c.  28,  s.  13,)  that  "  fourteen  days  at  least  must  mean  fourteen  clear 
days ;"  Zouch  v.  Empsey,  4  B.  &  Aid.  522,  (6  E.  C.  L.  R.  506.)  In 
Hardy  v.  Ryle,  9  B.  &  C.  603.  S.  C.  4  Mann.  &  Ry.  295,  (17  E.  C.  L.  R. 
456,)  the  time  limited  by  stat.  24  G.  2,  c.  44,  s.  8,  for  bringing  an  action 
against  a  magistrate,  was  reckoned,  in  a  case  of  false  imprisonment, 
exclusively  of  the  last  day  of  imprisonment,  the  words  of  the  statute 
being  "  within  six  calendar  months  after  the  act  committed."  The  ex- 
pression "at  least"  is  significant,  because  not  always  used  for  defining 
spaces  of  time,  in  stat.  4  &  5  W.  4,  c.  76.  On  applications  in  bastardy, 
sect.  73  requires  only  "  fourteen  days*  notice,"  which  would  bo 
reckoned  one  inclusive,  and  the  other  exclusive. 

Sir  F.  Pollock,  contra.  The  words  "  fourteen  days  at  least"  mean 
only  that  the  shortest  notice  must  be  fourteen  days,  but  that  the  party 
may  give  a  longer  notice  if  he  pleases.  In  the  absence  of  such  an  en- 
actment, the  person  receiving  a  longer  notice  than  that  prescribed  might 
say  that  it  intended  to  mislead,  and  that  he  was  not  bound  to  pay  atten- 
tion to  it.  One  day's  notice  would  mean  a  notice  to  be  given  on  the 
day  before  the  sessions ;  so  fourteen  days'  notice  means  a  notice  on  the 
fourteenth  day  preceding  that  of  the  sessions,  not  a  day  before  the  four- 
teenth. Where  the  words  "  clear  days"  are  used,  the  meaning  evidently 
is  different.  In  Hardy  v.  Ryle,  9  B.  &  C.  603,  (17  E.  C.  L.  R.  456,) 
S.  C.  4  Mann.  &  Ry.  295,  it  is  said  that  where  the  act  from  which  the 
computation  is  made  is  one  to  which  the  party  against  whom  the  time 
runs  is  privy,  the  day  of  the  act  done  may  reasonably  be  included. 
Here  the  act  done  is  giving  notice ;  and  the  party  giving  it,  and  against 
whom  the  time  runs,  i§  privy  to  the  act.  Zouch  v.  Empsey,  4  B.  & 
Aid.  522,  (6  E.  C.  L.  R.  506,)  does  not  appear  to  have  been  nuich  con- 
sidered by  the  Court,  and  no  reason  is  given  for  the  decision.  If  "  four- 
teen days"  would  mean  one  inclusive  and  one  exclusive,  why  should 
"  fourteen  days  at  least"  be  construed  as  requiring  a  day  more  ?  [Pat- 
TEsoN,  J.  Do  you  know  of  any  decision  contrary  to  that  in  Z^uch  v. 
Empsey  ?]  None  has  been  found ;  but  the  construction  there  adopted 
is  not  the  natural  one.  [Coleridoe,  J.  On  the  Rule  of  Court,  Hil.  6 
W.  4,  s.  5,  4  A.  &  E.  747,  as  to  examinations  of  attorneys,  we  deter- 
(a)  And  lee  J2ex  ▼.  Goodenelugh,  2  A.  dc  E.  463,  T^d  E.  C.  L.  R.  144.) 
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mined,  ///  re  Prangley,  4  A.  &  E.  781,  (31  E.  C.  L.  R.  178,)  that  "ihreo 
days  at  Icast'^  should  be  held  to  mean  clear  days.] 

Lord  Denman,  C.  J.  We  may  regret  the  decision  we  have  to  pro- 
noinice  in  the  particular  instance ;  but  it  is  much  best  not  to  shake  a 
rule  settled  by  former  decisions.     The  writ,  therefore,  must  not  go. 

LiTTLEDALE,  J.  We  must  abide  by  what  has  been  already  decided, 
though  it  appears  to  me  that  a  day  is  a  day,  whether  "  at  least"  be 
added  or  left  out. 

Patteson,  J.  In  a  matter  wholy  indifferent,  it  is  best  to  abide  by 
former  decisions :  that  is  the  ground  of  my  judgment, 

Coleridge,  J.  I  think,  for  the  same  reasons,  that  the  rule  must  be 
discharged  :  but,  on  principle,  I  should  be  of  a  different  opinion. 

Rule  discharged. 


The  QUEEN  against  Tlie  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  LI  VERPOOL.— p.  176. 

Stat  5  &  6  W.  4,  c.  76,  e.  08,  directing  that  stipendfl,  which,  for  seven  ywirs  hefiire  June  5th, 
1835,  have  been  usually  paid  to  the  mi/iit^ter  of  any  church  or  chafiel,  nhall  be  secure^!  by 
bond  under  the  corporation  seal  to  the  person  rnfi/ifd  or  accutitomeil  to  receive  'he  same,  ex- 
tends to  a  person  appointed  lecturer  of  a  church  in  such  borough  by  the  cor|»oration,  atsj 
having  read  prayers,  prcachetl,  and  administennl  the  sacrament  of  the  Lonl*s  SupjH»r,  and  oc- 
casionally solemnized  baptisms,  marriages,  and  burials;  although  there  is  an  incunilientof  the 
rame  church  duly  appointed  under  a  local  act  of  parli<inicnt,  which  constitutes  him,  and  not 
such  lecturer,  the  minister  of  that  church. 

It  is  sufficient,  under  stat  6  &  6  W.  4,  c.  76.  s.  68.  that  the  claimant  has  performed  the  dutit's 
of  minister,  according  to  the  general  acceptation  oi  that  term,  and  l>een  accustomed  for  seven 
yeara  to  receive  the  stipend. 

Sir  W.  W.  Follett,  in  Easter  term,  1837,  obtained  a  rule  calling  on 
the  above  parties  to  show  cause  why  a  mandamus  should  not  issue, 
"commanding  them  to  secure  to  Thomas  Moss,  clerk,  by  bond  or  obli- 
gation under  the  common  seal  of  the  said  borough  in  a  sufficient  penalty, 
the  yearly  sum  of  180/.,  being  the  allowance  or  stipend  which,  during 
seven  years  next  before  the  5th  day  of  June,  1835,  has  been  usually 
paid  and  granted  to  the  said  Thomas  Moss  as  minister  or  lecturer  of  the 
church  of  St.  John  in  Liverpool."  The  facts  of  the  case,  stated  on 
affidavit,  were  as  follows. 

By  virtue  of  stat.  2  G.  3,  c.  68,  (public,)  two  new  churches,  St.  Paul's 
and  St.  John's,  were  built  in  the  town  and  parish  of  Liverpool ;  and  it 
was  enacted  by  that  statute  (s.  34)  that  the  right  of  presentation  and 
perpetual  advowson  and  patronage  of  the  two  churches  should  be, 
and  the  same  thereby  was,  vested  in  the  mayor,  bailiffs,  and  burgesses 
of  the  town  of  Liverpool  for  ever ;  and  the  mayor,  aldermen,  bailiffs^, 
and  common  council  of  the  borough  and  corporation  of  Liverpool  and 
their  successors,  or  the  major  part  of  them,  in  common  council  assem- 
bled, were  authorized,  and  empowered,  and  required,  to  appoint  under 
the  common  seal  "  a  proper  person  duly  qualified  to  be  the  minister  and 
ministers  of  each  of  the  said  churches,''  and  also  in  like  manner  to  ap- 
point a  minister  to  and  for  each  of  the  said  churches  on  every  vacancy, 
such  ministers  respectively  to  be  licensed  by  the  Bishop  of  Chester  and 
his  successors. 

The  church  of  St.  John  was  completed  and  consecrated  in  1784 ;  ap.d 
the  corporation  thereupon  nominated  and  appointed  a  minister  or  incum- 
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bent  thereof,  and  presented  such  minister  or  incumbent  to  the  bishop 
under  the  common  seal  of  the  borough  and  corporation ;  they,  at  the 
same  time,  nominated  and  appointed  a  lecturer  of  the  said  church  with 
a  yearly  stipend  or  salary  payable  by  tlie  corporation ;  and  they  pre- 
sented such  lecturer  to  the  bishop  under  the  common  seal.  Such  nomi- 
nations and  appointments  have  been  ever  since  regularly  kept  up  by  the 
corporation,  such  ministers  or  incumbents  and  lecturers  respectively 
having  been  regularly  licensed  by  the  bishop,  and  no  objection  having 
been  made  to  such  appointment  of  lecturers,  either  by  the  rector  for  the 
time  being  of  the  parish  of  Liverpool,  or  the  minister  or  incumbent  for 
the  time  being  of  the  church  of  St.  John,  to  the  knowledge  or  belief  of 
the  party  making  aflSdavit. 

Mr.  Moss  was  appointed  lecturer  of  St.  John's,  February  1st,  1815, 
by  a  resolution  of  the  corporation  in  common  council,  stating  him  to  be 
elected,  nominated,  and  appointed  to  be  lecturer  of  the  said  church  of 
St.  John  in  the  place  of  Mr.  Loxham  appointed  minister.  The  pre- 
sentation of  Mr.  Moss  to  the  bishop  was  under  the  common  soul.  It 
recited  the  clause  of  stat.  2  G.  3,  c.  68,  above  mentioned,  and  that  the 
church  of  St.  John  had  from  time  to  time  been  supplied  with  a  minister 
and  also  with  a  lecturer^to  the  same ;  that  the  oflSce  of  lecturer  was  now 
vacant  by  the  resignation  of  Loxham  ;  that  the  mayor,  bailiffs,  &c.,  had 
elected  and  chosen,  and  did,  by  those  presents,  under  the  common  seal, 
elect  and  choose,  and  present  to  the  bishop,  the  said  Thomas  Moss  (being 
a  minister  of  the  church  of  England  as  by  law  established)  to  be  lecturei 
of  the  said  church  of  St.  John  in  the  place  and  stead  oi  Loxham,  "  tc 
officiate  and  serve  therein  as  lecturer  as  aforesaid  according  to  the  rites 
and  usage  of  the  Church  of  England,  and  to  preach  the  word  of  God, 
and  duly  administer  the  holy  sacraments  therein  ;'*  beseeching  the  bishop 
to  license  the  said  T.  M.  to  officiate  in  the  said  church  as  the  lecturer 
thereof  in  such  manner  as  other  lecturers  within  the  diocese  were  licen- 
sed to  do,  &c.  The  bishop  granted  Mr.  Moss  his  license  accordingly, 
"  to  perform  the  office  of  lecturer  of  the  church  of  St.  John,"  vacant, 
&C-,  of  which  the  mayor,  bailiffs,  &c.,  were  the  patrons,  as  was  asserted, 
*'  in  preaching  the  word  of  God,  and  in  reading  the  common  prayers, 
and  performing  all  other  ecclesiastical  duties  belonging  to  the  said  office 
according  to  the  form  prescribed  in  the  Book  of  Common  Prayer,"  &c., 
(he,  the  said  T.  M.,  having  first,  before  the  bishop's  commissary,  road 
and  subscribed  the  articles  and  taken  the  oaths,  and  made  and  subscribed 
the  declaration  which  in  that  case  were  by  law  required ;)  and  the  license 
authorized  him  "  to  receive  and  enjoy  all  and  singular  stipends,  profits, 
and  advantages  whatsoever  belonging  to  tlie  said  office.  Mr.  Moss  (after 
reajding  and  subscribing  the  articles,  &c.)  entered  upon  and  discharged 
the  duties  of  lecturer,  which  were  described  as  follows. 

*'  That  such  duties  consist  in  the  celebration  of  divine  service  and 
reading  prayers,  and  preaching  morning  and  evening,  and  solemnizing 
the  sacrament  of  the  Lord's  Supper  on  Sundays  and  the  usual  holidays, 
feasts,  and  festivals  of  the  church,  in  conjunction  with  the  incumbent  of 
the  said  church  of  St.  John,  the  occasional  duty  of  weddings,  church- 
iugs,  baptisms,  and  funerals,  having  been  usually  discharged  by  the  in- 
cumbent of  the  said  church  and  his  curate,  though  deponent"  (Mr.  Moss) 
"  and  his  curate"  (Mr.  Moss  being  also  vicar  of  the  vicarage  of  Walton) 
"have  frequently  performed  the  same ;  and  that,  except  as  above-men- 
tioned with  respect  to  the  discharge  of  the  occasional  duty,  the  respective 
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duties  of  the  incumbent  and  lecturer  of  the  said  church  are  in  all  respects 
similar. " 

The  governing  body  of  the  corporation  was  changed  under  stat.  5  &  6 
W.  4,  c.  76 ;  and,  after  December  26,  1835,  payment  of  Mr.  Moss's 
salary  as  lecturer  (which  had  been  regularly  paid  until  that  time)  was 
discontinued.  Mr.  Moss  applied  to  the  corporation  to  secure  his  salary 
by  a  bond,  and  they  refused. 

By  Stat.  2  G.  3,  c.  68,  s.  32,  50Z.  is  to  be  paid  out  of  the  corporate 
stock  to  the  minister  of  St.  Paul's,  and,  by  s.  33,  50L  out  of  the  paro- 
chial levies  to  the  minister  of  St.  John's.  Stat.  7  G.  3,  c.  80,  (pubhc,) 
for  enlarging  the  term  and  powers  granted  by  the  former  act,  &c.,  recites 
(sect.  14)  the  before-mentioned  clauses  of  that  act,  and,  after  stating 
that  the  duty  of  St.  Paul's  is  expected  to  be  too  much  for  one  minister 
to  undertake,  enacts  that  the  mayor,  &c.,  may  nominate  and  present  two 
ministers  to  the  church  of  St.  Paul,  and  supply  vacancies;  and  sect.  15 
provides  for  payment  to  the  second  minister  of  St.  Paul's,  and  also  a  pay- 
ment, by  way  of  addition,  to  the  first. 

Sir  J,  Campbell^  Attorney-General,  Wightman  and  Cromptony  now 
showed  cause. — Stat.  5  &  6  W.  4,  c.  76,  s.  68,  under  which  this  claim 
is  made,  directs  that  "  all  stipends  and  allowaftces  which  during  seven 
years  next  before  the  said  5th  day  of  June"  (1835)  "  have  been  usually 
paid  and  granted  to  the  minister  or  late  minister  of  any  church  or 
chapel,"  "  within  such  borough"  (which  words  include  Liverpool,) ''  shall 
be  secured,  as  soon  as  conveniently  may  be  after  the  passing  of  this  act, 
to  every  person  entitled  or  accustomed  to  have  and  receive  the  same,  by 
bond  or  obligation  under  the  common  seal  of  the  borough  out  of  whose 
funds  the  same  shall  be  payable."  And  it  is  contended  that,  by  the  in- 
terpretation clause,  sect.  142,  the  singular,  "  minister,"  may  be  construetl 
to  mean  more  than  one.  This  is  not  denied :  but  the  party  now  apply- 
ing was  not  a  minister  within  sect.  68.  lie  was  so,  in  the  sense  in  which 
"  the  minister"  is  spoken  of  in  the  Kubrick ;  but  he  was  not  the  minister 
of  the  church  of  St.  John,  mentioned  or  contemplated  by  stat.  2  G.  ^J, 
c.  68.  rrhis  point  was  argued  on  the  sections,  above  referred  to,  of 
stats.  2  G.  3,  c.  68,  and  7  G.  3,  c.  80.  A  more  particular  notice  of  the 
observations  on  these  clauses  is  not  thought  necessary.]  The  lecturer, 
here,  was  appointed  by  a  voluntary  act  of  the  corporation,  like  a  do- 
mestic chaplain ;  the  stipend  might  have  been  withdrawn  at  any  time. 
[Patteson,  J. — That  may  be  so ;  but  the  statute,  5  &  6  W.  4,  c.  76,  ?. 
68,  points  at  a  person  not  having  permanent  title,  when  it  directs  the 
stipend  to  be  secured  to  every  person  "  entitled  or  accustomed  to  havo 
and  receive  the  same."]  He  must  be  a  "minister."  [Coleridge,  J. — 
That  only  shows  the  large  sense  in  which  the  word  "  minister"  is  used.] 
The  lecturer,  properly,  means  only  a  person  who  is  to  deliver  lecturo>, 
and  it  is  so  understood  in  popular  acceptation  ;  here  the  party  has  a«i- 
ministered  the  sacraments  and  solemnized  marriages,  but  not  in  discharge 
of  his  duty  as  lecturer ;  he  assisted  the  incumbent,  but  his  own  function 
was  distinct  in  character  from  that  of  minister ;  and  the  claimant  ought 
to  show  that  he  was  minister  in  respect  of  his  office,  not  of  the  duties 
he  discharged.  The  lectureship,  as  here  described,  is  not,  properly,  aii 
office  at  all.  The  private  appointment  of  lecturers,  and  their  intrusion 
into  churches,  became  matter  of  complaint  at  an  early  period  after  the 
Reformation:  stat.  13  &  14  Car.  2,  c.  4,  s.  19,  which  corrects  the 
practice  in  this  particular,  shows  the  difference,  which  the  legislature 
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recognised,  between  lecturers  and  other  ministers :  and  the  nature  of 
such  an  appointment  is  illustrated  bj  the  argument,  and  judgment  of 
the  Court,  in  Hex  v.  The  Bishop  of  London.{a) 

Sir  W,  W.  Folktty  and  Tomlinaon,  contra,  were  stopped  by  the 
Court. 

Lord  Denman,  C.  J. — I  think  this  rule  ought  to  be  made  absolute. 
The  question  is  not  whether  the  party  was,  correctly  speaking,  the 
*' minister  of  any  church  or  chapel,"  but  whether  he  was  so  under  sect. 
68  of  Stat.  5  &  6  W.  4,  c.  76.  We  have  always  given  a  liberal  con- 
struction to  such  enactments  in  the  statute ;  and  we  are  not  called  upon 
to  say  here  what  the  lecturer  was  entitled  to  as  matter  of  strict  right, 
but  what  he  has  been  "  accustomed  to  have  and  receive"  for  seven  years 
next  before  the  day  mentioned  in  the  act.  Construing  the  clause  in 
the  sfime  spirit  in  which  we  have  before  given  effect  to  these  enact- 
ments, I  think  that  the  applicant  is  a  person  entitled  to  the  relief 
prayed  for. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  provisions  of  this 
act  are  of  general  application ;  and  I  think  that  we  are  bound  to  con- 
strue the  word  *' minister,"  not  merely  according  to  the  sense  which  it 
may  have  in  Liverpool,  but  as  it  is  understood  throughout  the  country. 

Patteson,  J. — The  legislature,  in  using  the  word  '*  minister,"  seems 
to  have  chosen  the  largest  term  possible,  as  suited  to  an  enactment 
which  was  to  have  effect  throughout  the  country.  We  are  not  to  con- 
strue the  word  merely  as  occurring  in  the  local  act.  The  sixty-eighth 
section  would  apply  if  the  lecturer  had  been  appointed  as  he  is  here, 
and  called  a  chaplain. 

Coleridge,  J. — Mr.  Moss  was  not  a  minister  within  the  meaning  of  the 
local  acts ;  but  he  was  so  for  the  purpose  of  stat.  5  &  6  W.  4,  c.  76,  s.  68. 
The  legislature  has  framed  that  clause  for  a  general  purpose,  and  has 
used  the  word  ''minister"  as  the  most  comprehensive.  In  providing  for 
])ensions,  for  stipends,  and  for  charitable  allowances,  the  enactment 
speaks  of  that  which  the  person  has  been  entitled  "  or  accustomed"  to 
receive.  Now,  here,  the  lecturer  had  been  in  the  habit  of  performing 
certain  duties,  had  reason  to  expect  that  his  functions  would  continue 
for  life,  and  had  been  accustomed,  for  more  than  seven  years,  to  receive 
the  salary  which  he  claims  to  have  secured.  The  rule,  therefore,  ought 
to  be  made  absolute.  Rule  absolute, 

(a)  Mr.  Davmey'9  Case,  1  Will.  11. 


The  QUEEN  against  JOSHUA  THOMAS.— p.  183. 

The  borough  of  T.,  until  May  Ist,  l«36,  had  it«  own  quartftr  sessions,  and  W.  held  the  office* 
of  town  clerk  and  clerk  of  the  pnace.  He  resigned,  and  thfreuj)Oii,  by  a  resolution  of  town 
council  on  July  20th,  1836,  S.  was  selected  town  clerk;  but  no  8t**p  wa«  taken  towards 
investing  him  with  the  office..  At  an  adjourned  meeting  of  the  council,  July  2olh,  1836,  a 
resolution  was  passed,  rescinding  that  of  July  20lh,  and,  by  another  resolution,  T.  was  elected 
town  clerk.  In  August  1836,  the  borough  obtained  a  grant  of  quarter  sessiions;  and,  on 
August  l5th,T,  was,  by  reKulution  of  the  council,  electetl  clerk  of  the  peace :  Held,  on  motion 
for  a  quo  warranto  information  against  T.,  at  the  instance  of  S.,  for  claiming  to  exercise  the 
two  offices, 

That  T.  was  legally  appointed  town  clerk  on  July  85th,  and  clerk  of  the  peace  on  August  16th. 

That  the  offices  were  not  full  at  the  times  of  such  respective  elections. 

That  T.  could  not  be  presumed  to  claim  the  office  of  clerk  of  the  peace  as  incidental  to  the 
office  of  town  clerk,  by  the  appointment  of  July  25th,  no  specific  act  appearing  to  have  been 
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done  by  him  in  the  capacity  of  clerk  of  the  pence  bptween  that  time  and  August  I5rh; 
though  it  was  alleged  generally  on  allidavit  that  he  had  acted  aa  clerk  of  the  peace  from  July 
25th. 

That  the  prosecutor  could  not  allege  that  notice  had  not  lieen  given  to  him,  or  to  the  council- 
lors, (according  to  stat  5  &  6  W.  4,  c.  76,  s.  C9,)  of  the  bunincss  to  be  done  at  the  meeting 
of  July  25th,  inasmuch  a*  the  prosecutor  was  bound  to  prove  that  fact  by  his  affidavits,  and 
had  not  done  so.  And,  per  Coleriuoe,  J.,  because  by  analofry  to  the  General  Rule,  Hil.  7 
&  8  G.  4,  the  objection  could  not  be  urged  on  motion  unless  specified  in  the  rule  nisi,  which 
had  not  been  done  here. 

That  the  resolutions  rescinding  that  of  July  20th,  and  appoinUng  T.  town  clerk,  werc,andet 
the  circumstances,  a  sufficient  removal  of  S.  from  that  oiiice, 

A  RULE  nisi  was  obtained,  in  Hilary  term,  1837,  for  a  quo  warranto 
information  against  Joshua  Thomas,  to  show  by  what  authority  he 
claimed  to  be  town  clerk  and  clerk  of  the  peace  of  the  borough  ^f 
Tewksbury,  on  the  following  grounds.  1.  That  he  has  not  been  duly 
elected  to  those  oflSces  or  either  of  them.  2.  That  Thomas  Jelf  Sandi- 
lands  was  duly  elected  to  those  offices,  and  has  never  been  legally 
removed.  3.  That  both  the  said  offices  were  full  at  the  time  of  the 
supposed  election  of  the  said  Joshua  Thomas.  4.  That  the  said  Joshua 
Thomas  has  never  been  elected  or  appointed  to  the  office  of  clerk  of  the 
peace  of  the  said  borough. 

The  affidavits  in  support  of  the  rule  stated  that  Sandilands  wa^^ 
elected  town  clerk  on  July  20th,  1836,  at  an  adjourned  quarterly  meet 
ing  of  the  council,  in  the  room  of  George  Edmunds  Williams,  wh(/ 
resigned  the  offices  of  town  clerk  and  clerk  of  the  peace  in  July,  183G 
Sandilands,  when  elected,  understood  and  still  believed  that  he  was  Ut 
hold  the  office  of  clerk  of  the  peace  with  that  of  town  clerk,  as  Williamji 
had  done;  and  he  cited  entries  in  the  minutes  of  the  town  council 
relating  to  Williams,  as  showing  that  the  two  offices  had  been  looked 
upon  as  conjoint.  On  July  22d,  some  members  of  the  council  urged 
kSandilands  to  relinquish  the  office  of  town  clerk,  several  councillors 
having  threatened  to  resign  if  he  held  it :  and  he  thereupon  said  that  he 
would  put  himself  into  the  hands  of  the  friends  by  whose  favour  he  had 
obtained  the  office,  and  would  give  it  up  if  they  were  of  opinion  that  he 
ought  to  do  so.  An  adjourned  quarterly  meeting  of  the  council  was 
holden,  July  25th,  1836,  (no  official  communication  having  been  made 
to  Sandilands  in  the  meantime  as  to  his  entry  on  the  office  of  town 
clerk,)  and  it  was  there  resolved,  "That  the  resolution  of  the  last 
meeting,  appointing  Mr.  Sandilands  town  clerk,  be  rescinded."  An 
amendment,  to  the  effect  that  Sandilands  should  be  sent  for,  was  nega- 
tived by  ten  votes  to  three.  It  was  then  resolved  (an  amendment  being 
again  negatived  by  ten  votes  to  three)  that  Mr.  Joshua  Thomas  be 
jij)pointe(i  town  clerk :  and  it  was  stated  (on  information  and  belief) 
that  Thomas  had  "  acted  as  town  clerk  and  clerk  of  the  peace  of  th« « 
said  borougli,  under  the  last-mentioned  appointment,  from  that  time  to 
the  present.'*  Of  nine  councillors  who  voted  for  the  election  of  Sandi- 
lands, three  only  voted  against  the  resolution  for  rescinding  his  election  : 
a  fourth  was  stated  to  have  been  absent.  Sandilands  was  never  directly 
called  upon  by  those  friends  in  the  council  to  whom  he  had  referred 
liimself  to  give  up  the  town  clerkship.  The  salary  paid  to  Williams, 
'  while  town  clerk,  had  been  lOOL  ;  but,  at  the  meeting  of  July  20th,  the 
salary  was  reduced  to  50Z.,  which  was  declared  to  be  the  salary  for  all 
the  offices  which  Williams  had  held. 

The  affidavits  against  the  rule  alleged  that  the  election  of  Sandilands 
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had  resulted  from  a  mistake ;  and  they  contained  some  statements,  which 
are  not  here  material,  as  to  the  notice  which  he  had  of  the  intention  to 
move  that  his  appointment  should  be  rescinded.(a)  They  further  stated 
that  neither  on  July  20th,  nor  July  25th,  was  it  intended  to  appoint  to 
the  office  of  clerk  of  the  peace  ;  that  such  office,  though  it  had  usually 
been  held  with  the  town-clerkship,  was  distinct,  and  had  reference  only 
to  the  existence  of  a  separate  Court  of  Quarter  Sessions ;  that  by  stat. 
f)  4;  6  W.  4,  c.  76,  s.  107,  the  sessions  jurisdiction  which  the  borough 
justices  had  under  the  former  corporation  expired  on  May  1st,  1836 ; 
that  Mr.  Williams,  the  late  town-clerk  and  clerk  of  the  peace,  acted  in 
the  latter  capacity  till  May  1st,  but  not  afterwards;  that  the  council  of 
the  new  corporation  applied  for  a  separate  Court  of  Quarter  Sessions, 
under  sect.  103,  but  had  not,  on  the  20th  or  25th  of  July,  any  assurance 
that  it  would  be  granted :  and  it  was  not  till  August  15th,  1836,  that 
the  council  were  informed  that  such  grant  had  issued.  That  on  that 
day,  at  an  adjourned  quarterly  meeting  of  the  council,  it  was  resolved 
that  the  said  Joshua  Thomas,- the  town-clerk,  should  be  elected  clerk  of 
the  peace,  no  opposition  being  made,  though  all  but  two  of  the  persons 
who  had  voted  for  Sandilands  on  July  20th,  were  present.  That  the 
resolution  of  July  20th  as  to  salary  was  not  intended  to  determine  that 
the  offices  of  town-clerk  and  clerk  of  the  peace  should  continue  to  b< 
held  together.  That  Sandilands  did  not  apply  to  the  mayor,  or,  as  fai 
as  the  mayor  was  informed,  to  any  other  person,  to  call  a  council  tc 
invest  him  with  the  office  of  town-clerk  or  clerk  of  the  peace ;  that  he 
never  acted  in  either  office,  or  made  or  offered  to  make  the  declaration 
required  by  the  statute  in  respect  of  either,  but  that  Thomas  had  made 
the  declaration  in  respect  of  each  office,  after  being  appointed,  namely, 
on  July  30th  and  August  19th,  and  had  acted  as  town-clerk,  and  acted 
also  as  clerk  of  the  peace  after  August  19th,  when  he  took  the  oaths  and 
qualified  himself  in  respect  of  the  latter  office. 

Sir  W.  W.  Follett  now  showed  cause. — The  offices  of  town-clerk  and 
clerk  of  the  peace  were  held  together  down  to  1836,  but  in  that  year,  by 
the  operation  of  stat.  5  &  6  W.  4,  c.  76,  the  office  of  clerk  of  the  peace 
expired,  together  with  the  jurisdiction  to  hold  sessions,  on  May  1st,  and 
there  was  no  grant  of  sessions  till  August.  After  the  passing  of  this 
act,  the  two  offices  were  clearly  separate,  and  the  subject  of  distinct 
elections:  and  in  July,  when  Sandilands  was  elected  town-clerk,  there 
could  be  no  election  of  a  clerk  of  the  peace.  He  was  chosen  town-clerk 
on  July  20th ;  but  that  office,  under  sect.  58,  was  determinable  at  plea- 
sure, and  it  was  determined  on  July  25th.  A  quo  warranto  information 
in  respect  of  two  distinct  offices  is  at  least  unusual. 

Sir  J.  Campbell^  Attorney-General,  and  R.  V,  Richards^  contra. — 
There  is  nothing  unusual  in  granting  a  quo  warranto  information  for  two 
offices  (as  alderman  and  justice  of  the  peace(6) )  or  even  more.  It  is 
true  that  the  office  of  town-clerk  is  held  at  the  will  of  the  corporation  ; 
but  the  will  is  not  determined  by  merely  carrying  a  motion  for  rescind- 
ing the  resolution  to  appoint.     There  must  be  some  formal  mode  of  de- 

(a)  Sir  J.  Campbell,  Attorney-Generfil,  in  movinjf  for  the  rule,  admitted  that  hia 
nffidavita  did  not  sufficiently  show  a  want  of  notice  to  Sandilands,  or  two  others,  i^t' 
the  motion  to  be  made  on  July  25tb.  lie  uUo  admitted  that,  under  sect.  68  of  stat. 
5  &  G  W.  4,  c.  76,  the  town  clerk  might  be  dismis*<ed  at  the  will  of  the  council;  but  he 
contended  that  the  mode,  supposed  to  have  been  here  adopted,  of  determining  the  will 
was  irregular. 

(b)  Rex  V.  PiiUeson.  4  B.  &  Ad.  9  (24  E  C,  L.  R.^ 
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termination,  as  in  the  case  of  the  offices  held  under  the  Crown,  that,  for 
instance,  of  Attorney-General,  which  is  determined  under  the  Great 
Seal.  The  meeting  of  July  25th  was  holden  by  adjournment  from  July 
20th  4  but  it  does  not  follow  that  the  resolution  passed  on  the  20th  might 
be  rescinded  on  the  latter  day.  Even  at  the  same  meeting  the  resolu- 
tion could  not  properly  have  been  rescinded,  if  some  of  the  parties  to 
that  resolution  had  gone  away.  [They  also  observed  that  no  regular 
notice  was  given  to  any  person  of  the  intention  to  move  for  this  vote  at 
the  second  meeting,  nor  any  summons  issued,  pursuant  to  stat.  5  &  6  W. 
4,  c.  76,  8.  69 ;  and  they  cited  Rex  v*.  Harris,  1  B.  &  Ad.  936,  (20  E. 
0.  L.  K.,)  and  Rex  v.  l^ie  Mat/or,  ^c,  of  Doncaster,  2  Burr.  738:  but 
the  decision  of  the  Court  renders  any  further  mention  of  the  argument 
on  this  point  unneccssary.(a)]  With  respect  to  the  office  of  clerk  of 
the  peace,  it  is  immaterial  wiiether  that  had  any  legal  existence  or  not 
on  the  25th  of  July :  if  a  party  usurps  an  office  against  the  Crown,  a 
quo  warranto  lies.  [Coleridge,  J. — Thomas  was  duly  elected  in 
August.]  He  might  adopt  whichever  erection  he  chose;  and,  having 
acted  under  the  appointment  of  July,  he  must  be  supposed  to  liave  re- 
cognised that,  and  rested  his  claim  upon  it. 

LiTTLEDALE,  J.(6) — This  rule  must  be  discharged.  With  regard, 
first,  to  the  office  of  clerk  of  the  peace,  on  the  25th  of  July,  when 
Thomas  is  supposed  to  have  been  elected,  there  was  no  such  office ;  but 
still  a  man  may  be  liable  to  a  quo  warranto  information  for  acting  as  if 
he  were  an  officer,  if  the  office,  though  not  existing  in  the.  particular 
instance,  is  one  known  to  the  country  at  large,  and  he  pretends  to 
exercise  it.  But  the  defendant  here  was  legally  elected  clerk  of  the 
peace  in  August,  and  has,  therefore,  a  lawful  cause  for  exercising  the 
office.  lie  is  not  called  upon  to  account  for  having  done  so  from  July 
to  August,  but  for  claiming  to  exercise  the  office  now.  It  is  said  that 
he  ought  to  show  under  which  appointment  he  acted ;  but  there  are  no 
specitic  acts  to  prove  that  he  disclaimed  exercising  the  office  under  the 
second  appointment ;  and,  if  there  are  two  claims  of  right  under  whicli 
a  man  may  be  acting,  a  good  and  an  invalid  one,  we  must  take  it  that 
he  acts  under  the  good  unless  the  contrary  be  shown :  as  a  man  putting 
in  force  execution  against  person  or  goods,  if  he  was  furnished  wiili 
legal  process,  although  he  was  likewise  armed  with  an  illegal  authority, 
may  justify  in  virtue  of  the  good  process,  unless  it  appear  in  point  of 
fact  that  lie  did  not  really  act  under  that :  Lucas  v.  Nockells,  4  Bing. 
729,  (13  E.  C.  L.  R.,)(c')  Groenvelt  v.  Burwell,  1  Ld.  Raym.  454.  As 
to  the  appointment  of  town-clerk,  thiere  is  more  doubt.  It  has  been 
objected  that  there  was  no  notice  of  the  meeting  on  July  25th,  or  sum- 
mons to  the  councillors  for  that  day,  as  required  by  stat.  5  &  6  W.  4,  c. 
.76,  B.  ^>^,  But  the  want  of  notice  was  a  fact  to  be  laid  before  this  Court 
on  affidavit  by  the  prosecutor,  who  insists  that  the  election  was  illegal. 
There  has  been  an  election  in  fact ;  and  the  prosecutor's  affidavits ^re 
defective  in  not  showing  the  irregularity  relied  upon.  The  question 
then  is,  whether  iSandilands  was  ever  properly  displaced.  It  is  true 
that  there  was  no  formal  determination  to  this  efiect,  the  resolution 
having  been  only  that  the  former  resolution,  appointing  Sandilands,  be 
rescinded.     That  is  not  a  displacing  in  so  many  words;  but  he  is  in 

(a)  And  see  p.  185,  note  (a),  ante. 

{h)  Lord  Deiiniau,  (J.  J.,  was  attendiog  the  Privy  Council. 

(o;  Affirmed  iu  Dum.  Proc.  10  Bing.  157,  (i6  E.  C.  L.  R.) 
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fact  displaced  by  the  resolution  being  rescinded,  and  another  party 
elected  in  his  stead.  Thomas,  therefore,  was  properly  elected.  With 
respect  to  costs,  1  think  that,  if  the  application  had  related  to  the  office 
of  town- clerk  only,  there  would  not  have  been  sufficient  reason  to  grant 
them  against  the  prosecutor ;  but,  as  there  was  no  ground  for  calling 
upon  the  defendant  with  respect  to  the  office  of  clerk  of  the  peace,  the 
rule  must  be  discharged  with  costs. 

Patteson,  J. — Four  grounds  for  a  quo  warranto  are  stated  in  the  rule. 
As  to  the  last,  that  Thomas  has  never  been  elected  clerk  of  the  peace, 
he  clearly  w^as  elected  in  last  August,  and  there  is  nothing  to  affect  the 
validity  of  that  election.     It  is  said,  indeed,  that  he  acted  as  clerk  of 
the  peace  on  the  appointment  of  July  2oth ;  but  we  are  not  called  upon 
to  conclude  so  merely  because  the  prosecutor's  affidavit  states  generally 
that  Thomas  acted  in  the  two  offices  from  that  period.     It  was  impos- 
sible in  law  that  he  could  perform  any  functions  as  clerk  of  the  peace 
before  the  grant  of  quarter  sessions ;  and  no  instance  is  given  of  any- 
thing in  fact  so  done  by  him.     The  prosecutor  appears  to  suppose  that 
the  appointment  of  clerk  of  the  peace  is  incidental  to  that  of  town-clerk, 
and  that  the  will  of  the  corporation  might  be  determined  as  to  this  last, 
and  yet  the  incidental  appointment  remain :  but  no  one  looking  at  the 
act  of  parliament  can  reasonably  come  to  that  conclusion.     Tlie  third 
ground  stated  is,  that  both  the  offices  were  full  at  the  time  of  Thomas's 
election.     But  I  think  it  is  clear  that  neither  was  so.     Sect.  58  of  stat. 
6  &  6  W.  4,  c.  76,  requires  that  security  be  taken  from  the  town-clerk 
for  the  due  execution  of  his  office.     That  office,  therefore,  was  not  full 
till  the  security  was  given.     The  first  two  objections  resolve  themselves 
into  one.     As  to  the  want  of  notice  and  summons  to  the  members  of  the 
council,  it  is  observable  that  sect.  69  prohibits,  where  the  meeting  is 
called  by  the  mayor,  the  transacting  of  any  business  not  specified  in  the 
notice  of  meeting,  and  yet  in  directing  such  notice  to  be  given,  it  does 
not  enact  that  the  notice  shall  state  the  business,  though  it  is  required 
that  the  summops,  and  the  notice  when  given  by  members  of  the  council, 
shall  do  so.     Perhaps  the  intention  was  to  enact  that  no  business  not 
stated  in  the  summons  should  be  entered  upon.     It  may  be  necessary, 
not  only  that  a  notice  and  summons  should  be  given  to  the  members  of 
the  council,  but  also  a  smmons  to  the  party  whom  it  is  intended  to  re- 
move.    Still  we  come  to  the  question  whether,  in  fact,  the  notice  and 
summons,  alleged  here  to  have  been  wanting,  were  or  were  not  given ; 
and  the  Attorney  General  admitted,  in  moving  for  the  rule,  that  his 
affidavits  were  not  sufficiently  positive  on  this  point.     I  think  that  ho 
was  correct  in  so  Mating,  and  that,  on  the  statements  before  us,  it  mmt 
be  taken  that  the  notices  were  properly  given.     Then,  was  Sand  Hands 
properly  removed  by  the  resolution  of  July  25th  ?     It  is  difficult  to  say 
that  he  could  have  been  removed  in  any  other  manner.     He  could  noc 
be  formally  removed  till  he  had  been  invested  with  the  office ;  and  there 
was  not  only  a  rescinding  of  his  appointment,  but  a  formal  appointment 
of  another  person.     As  to  costs  I  agree  with  my  brother  Littledale. 

Coleridge,  J. — There  is  no  doubt  as  to  the  office  of  clerk  of  the, 
peace.  It  is  true,  Thomas  does  not  deny  that  he  acted  under  the  ap- 
pointment of  July  2i\t\\;  but  it  was  not  necessary  to  deny  it:  that  could 
not  be  a  valid  appointment  to  the  office  of  clerk  of  the  peace;  and  it  is 
not  shown  tliut  Thomas  did  any  act  in  that  character  between  July  25tU 
and  Auguot  15th,  when  he  was  regularly  appointed.     It  is  idle,  theit- 
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fore,  to  say  that  he  acted  under  the  invalid  appointment.  Then,  as  to 
the  removal  of  Sandilands.  He  was  elected,  but  the  appointment  was 
never  carried  into  effect.  It  would  have  been  difficult  in  explicit  terms 
to  vote  a  removal,  where  it  was  doubtful  if  the  party  had  been  effectually 
appointed.  And  rescinding  the  former  resolution  was  in  substance  a 
removal,  if  there  was  notice.  On  that  point  I  have  had  most  doubt.  If 
it  had  appeared  as  a  fact  on  the  affidavits  that  notice  was  not  given  of 
the  purposes  of  the  adjourned  meeting,  and  this  had  been  stated  as  an 
objection  in  the  rule  nisi,  I  question  if  it  could  have  been  got  over.  But 
))arties  who  take  such  an  objection  must  show  it  by  their  affidavits  and 
on  their  rule ;  and  that  is  not  done  here.  The  rule  of  court,  Ilil.  7  &  8 
(j.  4,  6  B.  &  C.  267,  (13  E.  C.  L.  R.,)  as  to  quo  warranto  informations, 
orders  that  no  objection  to  the  defendant's  title,  not  specified  in  the  rule 
to  show  cause,  shall  be  raised  (without  special  leave)  on  the  pleadings. 
That  being  so,  it  ought  not  to  be  urged  on  the  motion.  The  rule  must 
be  discharged  on  the  grounds  already  stated :  and  I  think  also  that,  as 
the  prosecutor  had  been  distinctly  informed  of  the  proceedings  contem- 
plated, and  had  put  himself  into  the  hands  of  his  friends,  who  did  not 
support  him,  this  must  be  considered  a  vexatious  application. 

Rule  discharged  with  costs. 


The  QUEEN  against  WILLIAM  LLOYD  ROBERTS.— p.  192. 
Tuis  case  is  reported  7  A.  &  E.  433,  (34  E.  C.  L.  R.) 


The  QUEEN  against  The  Inhabitants  of  ST.  JOHN  in  BEDWAR- 

DINE.— p.  192. 

Under  stst.  6  G.  4,  c.  67,  s.  2,  a  settlement  is  acq  aired  by  renting  a  tenement  for  10/., 
though  the  landlord  agree  to  pay,  nnd  do  pay,  tithes  to  an  amount  which,  if  deducted 
from  the  rent,  would  reduce  it  below  10^.  ;  and  though  it  appear  that  the  rent 
demanded  would  have  been  only  9/.  if  the  landlord  had  not  bo  agreed. 

On  appeal  against  an  order  of  two  justices,  thereby  Thomas  Bryan 
was  removed  from  the  parish  of  Upton-upon-Severn  to  the  parish  of  St. 
John  in  Bedwardine,  both  in  the  county  of  Worcester,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  court  on  the  following 
case. 

The  pauper,  being  legally  settled  in  the  parish  of  St.  John  in  Bed- 
wardine, did,  at  Michaelmas,  1829,  take  a  house  and  buildings,  two 
gardens,  and  an  orchard,  in  Upton-upon-Severn,  for  a  year,  of  one  Ed- 
ward Perrins,  at  10?.,  the  landlord  agreeing  to  discharge  all  taxes  and 
payments  for  that  period.  Before  entering  into  this  arrangement,  Per- 
rins had  offered  to  let  the  premises  to  the  pauper  for  9Z.,  the  latter  satis- 
fying the  taxes  and  payments :  but  the  tenant  preferred  to  take  at  10/., 
upon  the  terms  above  stated.  The  premises  were  occupied  for  a  year 
under  that  hiring;  and  lOL  paid  to  the  landlord  in  respect  of  them. 
Under  the  head  of  payments,  the  landlord  satisfied  a  claim  for  tithe 
becoming  due  in  the  course  of  the  year,  to  the  amount  of  Qs. 

If  this  court  should  be  of  opinion  that  the  pauper  obtained  a  settle- 
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mont  in  Upton-upon-Severn,  the  order  of  removal  was  to  be  quashed; 
otherwise  to  be  confirmed. 

Whitmore^  in  support  of  the  order  of  sessions. — It  is  true  that  in  Rex 
V.  Framlinghamj  Bur.  S.  C.  748,  and  Rex  v.  St.  PauVsy  Deptford^  IS 
East,  320,  this  court  held  that,  under  stat.  13  &  14  C.  2,  c.  12,  s.  1,  a 
settlement  is  gained  by  occupying  a  tenement  for  which  lOZ.  rent  is 
paid,  though  the  landlord  pays  the  rates  and  charges  to  an  amount 
which,  if  deducted,  would  reduce  the  rent  below  lOT.  Afterwards,  in 
Rex  V.  Thurmaston,  1  B.  &  Ad.  731,  (20  E.  C.  L.  R.,)  the  same  prin- 
ciple was  held  applicable  to  stat.  59  G.  3,  c.  50,  and  stat.  6  G.  4,  c.  57, 
8.  2.  Here  the  question  arises  under  the  latter  statute.  But  the  pay- 
ment for  tithes  distinguishes  the  present  case  from  those  above  men- 
tioned. The  tithe  is  not,  like  other  charges  and  rates,  simply  on  house 
and  land,  but  is  defined  to  be  "the  tenth  part  of  the  increase,  yearly 
arising  and  renewing  from  the  profits  of  lands,  the  stock  upon  lands^  a7id 
the  personal  industry  of  the  inhabitants;**  2  Bla.  Comm.  24.  Therefore 
the  payment  here  made  by  the  landlord  does  not  merely  represent  the 
value  of  the  land,  but  relieves  the  tenant  from  a  liability  independent 
of  the  laud.  The  rent  is  merely  a  criterion  of  the  value  of  the  land ; 
and  the  value  cannot  be  101,  when  a  part  of  the  101,  is  paid  in  con- 
sideration of  something  quite  independent. 

W,  J.  Alexander^  contra. — The  case  cannot  be  distinguished  from 
Rex  V.  Thurmaston,  It  is  said  that  tithe  arises  partly  from  the  per- 
sonal industry  of  the  tenant :  but  so  do  the  profits  of  the  land.  The 
legislature  has,  in  stat.  6  &  7  W.  4,  c.  96,  s.  1,  recognised,  as  the  cri- 
terion of  rateable  value,  the  rent  at  which  the  hereditaments  will  let, 
"free  of  all  usual  tenant's  rates  and  taxes,  and  tithe  commutation  rent- 
charge."  [Patteson,  J. — Under  stat.  6  G.  4,  c.  67,  s.  2,  and  stat.  1  W. 
4,  c.  18,  s.  1,  the  criterion  for  the  purpose  of  settlement  is  rent,  not 
value.]  That  shows  that  the  amount  bargained  for  is  to  be  looked  to. 
According  to  the  argument  on  the  other  side,  a  settlement  might  be  de- 
stroyed by  the  landlord  agreeing  to  perform  repairs.  [Coleridge,  J. — 
The  question  is,  whether  this  was  a  bona  fide  renting  for  10^.]  In  Rex 
V.  Thurmaston^  Lord  Texterden  said,  "The  cases  put,  of  collateral 
benefit  wholly  unconnected  with  the  occupation  of  the  tenement,  are  not 
in  point.  In  those  instances,  if  they  occurred,  there  might  be  ground 
for  saying  that  the  house  was  not  bona  fide  rented  at  101,  a  year.  But 
here,  the  benefit  conferred  on  the  tenant  was  in  its  nature  connected 
with  the  occupation.  We  cannot  say  that  he  has  not  bona  fide  paid 
101.  rent."     (He  was  then  stopped  by  the  court.) 

LiTTLEDALE,  3,(a) — I  Cannot  distinguish  this  case  from  Rex  v.  Thur- 
maston,  1  B.  &  Ad.  731,  (20  E.  C.  L.  R.)  Tithes  are,  in  this  respect, 
like  other  taxes  and  charges. 

Patteson,  J. — Rex  v.  Thurmaston  is  not  distinguishable.  If  a  party 
were  to  rent  a  tithe-free  farm  at  lOL,  he  would  gain  a  settlement. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  am  always  unwilling 
to  encourage  nice  distinctions;  and  I  think  we  must  adhere  to  Rex  v. 
Thurmaston,  Order  of  sessions  quashed. 

(o)  Lord  DenmaOi  C.  J.,  had  left  the  conri  daring  the  argament 
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THORN  against  LESLIE,  Bart.— p.  195. 

PUintifT  gigned  judgment  against  defendant  in  Michaelmas  terra  1836.  Defendant  rendered 
in  discharge  of  hia  bail  in  the  vacation  after  Michaelmas  term  1837,  and  gave  notice  to 
plaintiff.  He  was  not  charged  in  execution  in  Hilary  term,  1838 :  Held,  that  he  was  super- 
seiicable  under  R.  Hil.  2  W.  4,  I.  85. 

8emlile,  |>cr  Pattesox,  J.,  that,  if  a  trial  be  had,  and  judgment  entered,  in  vacation,  and 
afterwards  the  defendant  render  in  the  same  vacation,  the  plaintiff  has  the  two  folKiwing 
terms  for  charging  the  defendant  in  execution. 

The  plaintiff*  obtained  a  verdict  against  the  defendant  at  the  third 
sitting  in  Michaelmas  term,  1836.  Judgment  was  entered  up  in  the 
same  term.  On  .5th  December,  IS3*I,  tlie  defendant  rendered  in  dis- 
charge of  his  bail,  and  gave  notice  thereof  to  the  plaintiff*,  (a)  The 
defendant  not  having  been  charged  in  execution,  lie  was  brought  into 
Court  to  be  discharged  on  a  former  day  in  this  term.  Wonisworlh 
then  opposed  the  discliarge  on  affidavit  of  tlie  above  facts ;  and  time 
was  given  to  defendants  to  answer  tlie  affidavit.  The  defendant  being 
now  brought  up, 

Humfrey  was  heard  in  support  of  the  appHcation.  The  defendant, 
liaving  been  rendered  in  Michaelmas  vacation,  1837,  must  be  con- 
sidered as  havuig  been  in  custody  during  Michaelmas  term,'  1837,  and 
Hilary  term,  1838,  the  judgment  having  preceded  both  these  terms ;  for 
the  render  in  the  vacation  has  relation  back  to  the  preceding  term,  in 
which  judgment  was  signed;  Neill  v.  Lovelc/ss,  3  B.  Moore,  8.  [Pat- 
TEsoN,  J.  Certainly  that  was  the  practice  before  tlie  new  rules.]  It  is 
true,  that  under  the  rules  Hil.  4  W.  4,  General  Rules  and  Regvla- 
tions,  3,  5  B.  &  Ad.  ii.,  the  judgment  has  no  relation  back  :  but  that  is 
immaterial  here,  the  judgment  having  been  entered  up  four  terms 
before  the  render.  And  the  practice,  since  R.  Hill.  2  W.  4,  I.  S5y  3  B.  &. 
Ad.  386,  is,  in  this  respect,  the  same  as  under  R.  (Excheq.)  Trin.  26  & 
21  G.  2,  which  entitles  the  prisoner  to  his  discharge  unless  he  has  been 
charged  within  two  terms  next  after  the  surrender,  of  which  the  term 
of  the  surrender  is  one,  1  Tidd's  Pr.  302,  (9th  ed,)  as  was  stated  by 
Farke,  B.  in  Baxter  v.  Bailey  3  M.  &  W.  415. 

fFordsworth,  contra.  In  Smith  v.  Jefferys,  6  T.  R.  776,  it  was  held, 
under  R.  (K.  B.)  Hil.  26  G.  3,  1  Tidd,  360;  (9th  ed.,)  that  a  surrender  in 
the  vacation  after  verdict  did  not  relate  back.  [Patteson,  J.  That 
applied  to  the  case  where  the  trial  was  in  the  vacation  in  which  the 
render  took  place.  The  render  was  not  allowed  to  relate  back  to  a 
term  preceding  the  trial.  Here  the  judgment  is  signed  of  a  term  earlier 
than  that  preceding  the  vacation  in  which  the  render  is  made.  Must 
not  the  surrender  be  considered  to  be  as  of  Michaelmas  term,  1837?] 
Judgments  are  now  to  be  dated  of  the  day  on  which  they  are  signed: 
the  same  rule,  by  analogy,  must  apply  to  a  render. 

Littledale,  J.  (6)  The  judgment  was  signed  a  year  before  the 
render.  Then  has  the  prisoner  been  in  custody  for  two  terms  ?  That 
depends  upon  the  question,  whether  the  render  relates  back  to  the  term 
preceding  the  vacation  in  which  it  is  made.     By  the  practice,  it  does  so 

(a)  Some  diacuiwion  took  place  as  to  the  service  of  the  notice :  but,  as  the  Court  were  of 
opinion  that  the  particular  circumstances  of  (he  caae  precluded  the  party  from  taking  the  objec- 
tion, the  argument!*  op  thia  point  are  not  reported. 

(5)  Lord  Denman,  C.  J.,  was  abaeuL 
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relate,  when  the  judgment  is  of  an  earlier  term.  We  cannot  extend 
the  rule,  as  to  dating  judgments  from  the  day  on  which  they  are  signed, 
to  the  render. 

Patteson,  J.  The  rule  as  to  the  relation  of  the  render  is  decisive, 
unless  the  new  rules  have  made  any  alteration.  Mr.  fVords worth 
cites  no  authority  to  show  that  they  have :  but  he  relies  on  the  analogy 
of  the  judgment  being  no  longer  allowed  to  liave  relation.  That  ar- 
giunent  I  cannot  exccde  to.  Smith  v.  Jefferys,  shows  mtTely  that,  if 
the  trial  be  in  a  vacation  and  the  render  afterwards  in  the  same  vaca- 
tion, the  plaintiff  has  the  two  following  terms.  It  do^s  not  apply  here. 
There  is  indeed  a  case,  Borer  v.  Baktr,  1  A.  &  E.  8(50,  (28  E.  C.  L.  R. 
225,)  in  which  it  was  held  that,  in  a  case  of  a  surrender  after  trial,  both 
being  in  the  same  vacation,  the  plaintiiis  had  only  one  term.  \  cannot 
accede  to  that  decision,  except  upon  the  ground  that  the  judgment 
there,  from  what  cause  does  not  appear,  was  entered  up  as  of  the  term 
preceding  the  trial ;  so  that  perhaps,  by  the  same  fiction,  the  verdict 
also  may  be  considered  as  having  taken  place  in  that  term. 

Coleridge,  J.,  concurred. 

Defendant  superseded. 


BRISCO  against  LOMAX  and  Another.i-p.  198. 

In  trespafn  for  breakint^  plaintifT^s  close,  issues  were  joined  on  two  pleas.  1.  That  the  cioso 
wa«  not  the  plaintilV'ti :  2.  'I'hat  the  close  was  parcel  of  ihc  manor  of  O.,  and  tho  close  of  the 
lord  of  the  «aid  manor.  PlaintitT  was  owner  of  an  estate  conterminous  with  the  manor  of 
W..  in  Yorkshire.  Manor  O.  was  In  Lancashire ;  the  boundary  hiHween  manors  W.  and  O, 
was  the  boundary  between  Yorkshire  and  lianca^hirc :  another  manor,  I.,  was  in  Yorkshire, 
next  adjoining  to  W.,  and  also  abutting  on  O. ;  and  the  boundary  betvveen  manors  I.  and  O. 
was  also  the  boundary  between  Yorkshire  atid  Lancashire. 

Plaintiff's  case  was,  that  the  boundary  l>etween  manors  W.  and  O.  was  the  ridge  of  a  mountain, 
from  which  the  waters  descended  in  opposiU»  directions.     Held, 

1.  That  he  might  show,  in  RU|>port  of  this,  that  the  boundary  I'etween  manors  O.  and  L  was  tho 
rid^  of  the  same  line  of  mountain  from  which  the  waters  descended  in  opposite  directions. 

2.  That  he  mi^ht  prove  this  fact  by  the  finding  of  a  jury  summoned  under  a  commission 
from  the  Duchy  Court  of  Lancaster,  for  the  purpose  of  determining  the  boundary  between 
manors  I.  and  O.,  on  the  petition  of  former  owners  of  L  and  0.,  who  had  represented  that 
the  boundary  was  uncertain,  and  that  suits  were  lik*»ly  to  grow  between  them.  And  thin, 
though  it  did  not  appear  that  any  steps  had  been  taken  after  the  return  of  the  verdict  to  the 
Duchy  Court,  and  though  another  commission  had  iasueil  in  the  next  year  to  ascertain  the 
boundary  of  O.  For  that  on  a  question  oi  boundary  reputation  was  evidence ;  and,  wherd 
reputation  is  evidence,  a  verdict  between  third  parties  is  evidence;  and  the  Duchy  C«)urt 
iiiu»t  be  taken  to  have  had  authority  to  issue  the  commission. 

Trespass  for  breaking  and  entering  the  plaintifl's close,  in  the  parish 
of  Hahfax,  in  the  county  of  York,  abutthig,  towards  tlie  west,  partly 
on  laud  in  the  parish  of  Rochdale  in  the  county  of  Lancaster,  and 
partly,  &c. 

First  plea.  That  the  close  in  which,  &c.,  is  not,  nor  at  the  said  seve- 
ral times  when,  &c.,  was,  the  close  of  the  plaiiUitf.  Conclusion  to  the 
country 

Third  plea.  As  to  all  the  trespasses  except,  &c.,  (certain  trespasses 
not  mentioned  here  :)  That  the  close  in  which,  &c.  now  is,  and  at  th*- 
said  several  times  when,  &c.  was,  and  from  time  immeuiorial  hath 
been,  within  and  parcel  of  the  manor  of  Rochdale  in  the  county  of 
JLancaster ;  and  that  the  said  close  in  which,  &c.  now  is,  and  at  the  said 
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several  times  when,  &c.  was,  the  close,  soil,  and  freehold  of  James 
Dearden,  lord  of  the  said  manor  of  Rochdale  :  with  justification  by  the 
defendants  as  servants  of  Dearden.  Replication,  that  the  close  in  wliich, 
&c.  was  not,  at  the  time  of  pleading  the  plea,  or  at  the  said  several  times 
wlien,  &c.,  or  any  of  them,  nor  from  time  immemorial,  within  or  par- 
cel of  the  said  manor  of  Rochdale,  nor  was,  at  the  time  of  pleading, 
&c.,  or  the  said  several,  &c.,  the  close,  soil,  or  freehold  of  Dearden,  in 
manner,  &c.     Conclusion  to  the  country.     Similiter. 

On  the  trial  before  Parke,  B.,  at  the  Yorkshire  Summer  assizes,  1836, 
it  appeared  that  the  plaintiff'  was  a  copyhold  tenant  of  the  manor  of 
Wakefield,  and  that  the  boundary  of  his  property  towards  the  west  was 
identical  with  that  of  the  manor  of  Wakefield,  which  was  bounded  on 
the  west  by  the  manor  of  Rochdale ;  and  that  the  common  boundary 
of  Rochdale  and  Wakefield  manors  formed  the  common  boundary  of 
Lancashire  and  Yorkshire.  The  dispute  at  the  trial,  on  the  issues 
above  mentioned,  was  as  to  the  exact  line  of  boundary  between  Roch- 
dale and  Wakefield  manors,  the  plaint ifl'  contending  that  it  lay  more  to 
the  west  than  the  defendants  admitted.  It  was  agreed  that  this  bound- 
ary was  the  boundary  between  the  property  of  the  plaintifi'  and  that 
of  Dearden,  as  well  as  between  the  two  counties.  The  boundary  ran, 
upon  the  supposition  of  either  party,  nearly  north  and  south,  over  a 
mountain  district.  ^  The  plaintiff  produced  parol  evidence  of  acts  of 
user  up  to  the  present  time,  and  that  the  boundary  had  been  always 
understood  to  be  the  highest  line  of  the  ridge,  separating  the  land 
whence  the  water  descended  westward  from  that  whence  the  water 
descended  eastward.  It  was  further  proved  that  the  manor  of  Rish- 
worth,  which  had  been  a  subinfeudation  from  the  lord  of  the  manor  of 
Wakefield,  and  anciently  part  of  the  said  manor,  lay  immediately  to  the 
south  of  Wakefield  manor,  in  Yorkshire,  and  that  its  western  boundary 
was  identical  with  the  western  boundary  of  Yorkshire,  and  also  with 
the  eastern  boundary  common  to  the  county  of  Lancaster  and  the  manor 
of  Rochdale.  The  eastern  boundary  of  Rochdale  manor,  therefore, 
was  first,  and  northward,  the  manor  of  Wakefield,  and  next,  immedi- 
ately southward,  the  manor  of  Rishworth.  The  plaintiff  oflbred  parol 
evidence  that  the  boundary  between  Rishworth  and  Rochdale  manors 
liad  been  always  understood  to  be  the  ridge  parting  tlie  waters  which 
descended  eastward  from  those  which  descended  westward.  This  was 
Dbjected  to  as  irrelevant,  but  admitted  by  the  learned  Judge, 

The  plaintiff  then  proved  that  Rishworth,  Wakefield,  and  Rochdale 
manors  were  held  of  the  Duchy  of  Lancaster ;  and  he  then  offered  in 
evidence  the  following  documents,  which  were  proved  to  have  been 
duly  received  from  the  I'ccords  of  the  Duchy. 

First,  a  document  under  the  seal  of  the  Duchy  of  Lancaster,  dated 
1st  July,  13  Car.  1,  entitled  a  commission  to  set  out  the  manors  of 
Rishworth,  Rochdale,  and  Butterworth,  in  the  counties  of  York  and 
Lancaster,  with  metes  and  bounds.  It  was  directed  to  seven  commis- 
sioners :  and  recited  that  Sir  William  Saville  and  Sir  John  Byron  had 
petitioned  the  Chancellor  of  the  Duchy,  showing  that  Sir  William  Sa- 
vile's  manor  of  Rishworth,  and  the  lands,  wastes,  and  commons  thereof, 
were  adjacent  to  and  bordering  upon  Sir  John  Byron's  manor  of  Roch- 
dale and  Butterworth,  (a)  and  upon  divers  of  the  lands,  &c,,  of  Sir 

J  a)  Butterworth  is  a  township  in  the  pariah  of  Rochdale ;  Rochdale  parish  ia  conterminoua 
1  Rochdale  manor. 
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John  Byron  within  his  manor  and  parish  of  Rochdale,  "  the  bounda- 
ries whereof  being  uncertain,  suits  are  likely  to  grow  between  the  said 
parties  and  their  tenants;  for  prevention  whereof  the  chancellor, 
willing  that  the  boundaries  thereof  should  be  discovered  and  made 
known,  assigned  and  appointed  the  commissioners,  or  any  two  or  more 
of  them,  to  repair  to  the  said  manors,  &c.,  or  to  any  other  place,  &c., 
and  to  call  before  them  the  parties  interested  in  the  said  manors,  &c., 
and  all  such  persons  as  they  should  think  meet,  diligently,  &c.,  "  to  in- 
quire, search,  try,  and  find  out,  as  well  by  survey,  view,  oath,  evidence, 
perambulation,  admeasurement,  examination  of  witnesses,  inipannellhig 
and  swearing  of  a  substantial  jury  or  juries,  as  by  all  other  good 
ways,*'  &c.,  "  the  true  metes  and  boundaries  of  the  said  manors  and 
lands  above  mentioned,  and  the  same  to  set  forth  with  meeres,  stones, 
and  other  mounds  and  notorious  marks  irl  such  manner  and  sort  as  the 
same  may  evidently  be  known,  distinguished,  and  severed  one  from 
the  other  for  the  time  to  come ;"  and  the  sheriff  of  Yorkshire  was 
commanded,  at  the  time  and  place  to  be  notified  by  the  commissioners, 
to  cause  to  come  before  them  such  and  so  many  lawful  men  of  his 
bailiwick  as  would  make  up  a  substantial  jury  or  juries :  "  and  of 
your  fails,  doings,  and  proceedings  herein,  with  these  our  letters,  and 
all  surveys,  interrogatories,  examinations,  and  depositions  hereby.taken, 
fair  ingrossed  into  parchment,  we  will  and  require  ye,  or  any  two  or 
more  of  ye,  to  certify  our  Chancellor  and  Coimcil  of  our  said  Duchy  in 
our  Duchy  chamber,"  &c.  , 

Secondly,  the  certificate  (dated  16th  October,  1637)  of  three  of  the 
commissioners,  that,  for  the  execution  of  the  commission,  they  had  as- 
•.«mbled  themselves  at  Baytinge's  in  the  parish  of  Halifax  in  the 
•  ounty  of  York,  to  which  place  "  the  parties  interested  came,*'  &c.,  and 
rhe  sheriff  returned  and  caused  to  come  before  them  a  jury  of  free- 
liolders  of  Yorkshire,  who  "  being  elected,  impannelled,  and  solemnly 
•worn  to  inquire,  and  true  verdict  give,  concerning  the  boundaries  be- 
twixt the  manors  in  the  said  commission  specified,"  witnesses  were 
,iroduced,  sworn,  and  examined,  and  the  place  viewed  by  the  jurors,  and 
the  jury  gave  their  verdict,  which  the  commissioners  caused  to  be  put 
in  writing,  subscribed  by  the  jurors,  &c. :  and  the  commissioners  certi- 
fied that  they  had  caused  the  said  commons,  wastes,  and  moors,  bor- 
dering betwixt  either  of  the  manors,  to  be  set  forth,  &c.,  and  returned 
and  certified  the  commission,  verdict,  interrogatories,  &c.,  "  unto  your 
good  lordship  (a)  into  this  honorable  Court,  referring  the  same  to  your 
grave  consideration."     This  was  signed  by  the  three  commissioners. 

Thirdly,  tlie  above  mentioned  verdict  of  the  jury,  as  follows.  "  The 
jury,  upon  full  evidence  on  both  parts,  and  view  of  the  commons  and 
wastes  in  question,  do  find  and  say  upon  their  oaths,  that  the  rain 
water  falling  upon  the  mountains,  wastes,  and  hills  betwixt  the  manor 
of  Rishworth  and  the  manors  of  Rochdale  and  Butterworth  is  or 
causeth  the  bounder,  and  divideth  betwixt  the  said  manors,  that  is  to 
say,  for  so  much  of  the  said  commons  as  through  which  the  said  rain 
water  descendeth  towards  the  West  Sea,  the  same  wastes  are  parcel  of 
the  manor  of  Rochdale  and  Butterworth,  and  for  such  part  of  the  said 
wastes  as  the  said  rain  water  descendeth  and  passeth  through  towards 
the  East  Sea,  the  same  wastes  are  parcel  of  the  manor  of  Rishworth  : 
and  also  find  that  one  heap  of  stones  at  the  upper  end  of  Blagegate  is 
a  bounder  betwixt  the  said  manors." 

(a)  Apparently  the  Chancellor  of  the  Duchy.  /^  j 
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The  defendants'  counsel  objected  that,  even  supposing  evidence  of 
the  boundary  between  Rishworth  and  Rochdale  to  be  admissible,  these 
documents  could  not  be  received.     His  lordship  received  the  evidence. 

The  defendants  gave  parol  evidence  to  show  that  the  boundary  be- 
tween Wakefield  and  Rochdale  lay  to  the  east  of  the  ridge  separating 
the  eastward  and  westward  drainages ;  and  also  put  in  another  com 
mission  duly  proved,  from  the  Duchy  Court  of  Lancaster,  14  Car.  1, 
reciting  the  grant  of  the  manor  and  lordship  of  Roclidale  to  Edward 
Ramsey  and  Robert  Ramsey  in  fee  farm,  and  that  doubts  and  questions 
had  arisen  and  were  likely  to  arise  touching  its  bomidarics,  by  the 
neighbouring  lords,  who  pretended  parcel  of  the  wastes  of  the  said 
manor  to  belong  to  their  manors  adjoining ;  and  that  there  was  no  per- 
fect and  exact  survey  extant,  whereby  the  boundaries  were  not  known, 
for  want  whereof  inconveniences  were  likely  to  ensue ;  and  directing 
commissioners  to  make  a  survey  of  Rochdale  manor,  &c.,  call  witnesses, 
impannel  juries,  &c. :  and  the  sheriff  was  directed  to  summon  a  jury. 
The  defendants  also  produced  the  return  to  the  commission  last  men- 
tioned, with  the  verdict  of  the  jury,  describing  the  boundary,  which, 
as  the  defendants  contended,  supported  their  case.  Tliese  documents 
were  duly  authenticated  as  records  of  the  Duchy  coming  from  the 
proper  custody. 

Verdict  for  the  plaintiff  on  the  above  and  other  issues. 

In  Michaelmas  term,  1836,  Coltman  obtained  a  rule  for  a  new  trial, 
on  the  ground  of  the  reception  of  improper  evidence. 

Cresswill  now  showed  cause. — There  are  two  questions :  first,  whether 
any  evidence  of  the  boundary  between  Rishworth  and  Rochdale  was 
admissible ;  secondly,  whether  the  commission,  certificate,  and  inquisi- 
tion of  13  C.  1  were  proper  evidence  of  such  boundary.     First,  the  fact, 
that  the  division  of  the  drainage  formed  the  boundary  between  Rochdale 
and  Rishworth,  was  strong  ♦evidence  of  the  probability  that  the  same 
division  constituted  the   boundary  between  Rochdale  and  Wakefield, 
Wakefield  and  Rishworth  being  contiguous  manors,  both  lyin;^  to  the 
east  of  Rochdale.     The  case  resembles  Jones  v.  Williams,  2  M.  &  W. 
826.     But,  further,  the  question  being  as  to  the  limits  of   Rochdale 
manor,  a  perambulation  of  that  manor  might  be  given  in  evidence ;  and 
it  could  not  be  contended  that  so  much  only  of  the  perambulation  as 
applied  to  the  boundary  between  Rochdale  and  Wakefield  could  be  shown. 
Then  any  evidence  of  the  boundary  must  be  subject  to  the  same  rule  as 
a  perambulation.     It  is  clear  that  the  defendants,  who  were  to  s^how 
aflBrmatively  that  Rochdale  included  the  locus  in  quo,  might  have  prove<l 
the  whole  boundary  of  Rochdale :  the  plaintiff,  therefore,  was  entitled 
to  do  the  same.     Further,  if  Rishworth  be  considered  as  part  of  Wake- 
field manor,  the  boundary  to  which  the  evidence  related  is  in  fact  part 
of  the  boundary  between  Wakefield  and  Rochdale.     Secondly,  consi- 
dering the  question  as  between  the  manors  of  Rochdale  and  Rishworth, 
the  commission  and  proceedings  under  it  were  evidence  of  the  boundary. 
In  a  suit  for  tithes,(rt)  the  question  being  as  to  the  existence  of  a  modus, 
it  was  held  that  interrogatories  and  answers  in  an  ecclesiastical  suit 
for  tithes,  between  a  former  rector  and  a  former  owner  of  the  same 
hinds,  might  be  given  in  evidence,  the  libel  and  answer  in  that  suit  being 
lost.     Here  the  former  owners  of  Rochdale  and  Rishworth  appear  to 
have  been  parties  to  the  proceeding.     Richards  v.  Bassett^  10  B.  &  C. 

(a)  Perhaps  Miller  t.  Jacluon,  1  Y.  &  J.  66.     See  pp.  74,  98.     See  Byam  v.  Booth,  2 
Price,  231,  and  note  at  p.  284.    lUhiaworth  v.  Leiah,  4  Gwil.  1616.       ^^  t 
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657,  (21  E.  C.  L.  B.,)  will  be  cited  on  the  other  side.  There  a  present- 
ment of  the  homage  of  a  manor,  that  certain  land  was  common  within 
the  manor,  and  that  a  tenant  of  a  farm  in  the  manor  had  no  exclusive 
right  to  the  land,  as  he  claimed,  was  held  not  to  be  evidence  against  a 
subsequent  tenant  of  the  same  farm  now  claiming  such  exclusive  right. 
The  issue  there  was  not  on  a  question  of  boundary,  but  on  a  claim  to  a 
definite  piece  of  land.  And  the  question  as  to  the  right  claimed  was 
not  public,  as  that  between  the  two  manors  in  this  case :  neither  was  the 
former  tenant  a  party  to  the  proceeding,  as  here  the  former  owners  of 
the  two  manors  were;  so  that  it  could  not  be  considered  as  an  award, 
for  want  of  mutuality.  Reputation  is  evidence  of  the  boundary  of  a 
manor,  though  there  may  have  been  disputes  on  the  matter  for  a  long 
time ;  NicholU  v.  Parker ^  14  East,  331,  note ;  and,  had  the  question 
in  Richards  v.  Basaett  been  a  public  one,  or  relating  to  a  boundary,  the 
evidence  might  have  been  receivable  as  of  reputation.  [Coleridge,  J. 
— =-The  objection  to  evidence  of  reputation  was,  that  it  appeared  to  be 
post  litem  motam.]  Here  the  question  seems  to  have  been  amicably 
raised :  if  there  was  any  lis  mota,  it  was  not  that  now  before  the  Court ; 
so  that  the  case  falls  within  the  principle  of  Freeman  v.  PhilUppSy 
4  M.  &  S.  486,  (30  E.  C.  L.  R.)  The  doctrine  as  to  lis  mota  may  per- 
haps, upon  the  authority  of  the  case  last  cited,  be  considered  to  have 
been  carried  too  far  in  Richards  v.  Rassett.  Verdicts  are  evidence  in 
the  nature  of  reputation  ;  they  are  post  litem  motam ;  but  it  is  not  the 
same  lis  as  that  in  which  they  are  made  evidence.  Further,  the  homage, 
in  Richards  v.  Rassett,  had  no  power  to  try  the  right  of  the  individual 
to  the  land ;  but  the  Crown  was  undoubtedly  competent  to  issue  this 
commission  to  ascertain  the  boundaries  of  its  own  manors  upon  petition. 
l^The  Court  expressed  a  doubt  whether  the  evidence  showed  that  the 
manors  had  been  held  under  the  Duchy  at  the  time  of  the  commission 
issuing.]  The  case  may  be  put  upon  the  general  power  of  the  Duchy 
Court  to  issue  such  commissions.  The  verdict,  therefore,  goes  farther 
than  reputation ;  Reed  v.  JacksoUj  1  East,  355.     In  Rogers  v.  Woody  2 

B.  &  Ad.  245,  (22  E.  C.  L.  R.,)  a  document  offered  as  a  decree  was  held 
not  admissible,  as  not  proceeding  from  a  Court  known  to  the  law :  here 
the  commission  acted  under  the  recognised  authority  of  the  Duchy  Court. 
[Coleridge,  J. — The  power  of  a  Court  of  Equity  to  issue  commissions 
for  ascertaining  boundaries,  is  shown  in  Haddock's  Practice  of  the  Court 
of  Chancery,  Vol.  I.  p.  38,  Book  II.  ch,  i.  (3d  ed.).]  There  was  good 
ground  here  for  exercising  that  power,  as  the  owners  of  the  contiguous 
manors  both  petitioned  on  account  of  the  difficulty  of  ascertaining  the 
boundary.  {Starkie  and  Joseph  Addison^  on  the  same  side,  were  stopped 
by  the  Court.) 

Alexander  and  Tomlinsonj  contra. — First,  the  question  was  not  as  to 
the  boundary  of  Rochdale  manor  generally,  but  as  to  the  boundary 
between  it  and  Wakefield.  The  evidence  should  have  been  confined  to 
the  locus  in  quo.  To  infer  the  physical  nature  of  the  boundary  of 
Wakefield  from  that  of  the  boundary  of  Rishworth  would  be  as  incorrect 
as  to  infer  the  existence  of  a  custom  in  one  manor  from  its  existence  in 
a  manor  adjoining,  which  cannot  be  done ;  Roe  dem.  Foster  v.  Sisson^ 
12  East,  62.     Secondly,  the  proceedings  under  the  commission  of  13 

C.  1  were  not  evidence,  either  as  an  award,  or  as  being  in  the  nature 
of  a  decree  or  verdict,  or  as  reputation.  They  could  not  be  evidence  as 
an  award^  for  want  of  mutuality  between  the  present  litigants,  even 
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admitting  the  parties  to  the  proceedings  to  have  mutually  submitted  to 
the  decision  of  the  Duchy  Court.  The  defendants  here  could  not  have 
treated  t*lie  proceedings  as  an  award ;  for  the  lord  of  the  manor  of 
Wakefield  was  not  a  party  to  them.  Neither,  therefore,  could  the  lord 
of  the  manor  of  Wakefield  have  used  them  against  the  lord  of  the 
manor  of  Rochdale.  It  is  not  enough  that  the  claim  of  the  present 
plaintiff  may  be  analogous  to  that  of  the  former  owners  of  Rishworth. 
In  Doe  dem.  Foster  v.  The  Earl  of  Derby,  1  A.  &  E.  783,  (28  E.  C.  L. 
R.,)  the  party,  against  whom  the  evidence  taken  on  the  former  ejectment 
was  offered,  was  much  more  neg^rly  privy  to  the  party  who  gained  the 
former  verdict  than  these  defendants  are  to  the  former  owners  of  Rish- 
worth, even  taking  into  consideration  the  fact  of  Rishworth  having 
formerly  been  a  subinfeudation  of  Wakefield.  The  fact  that  the  party 
oflfering  the  evidence  had  had  no  power  to  cross-examine  on  the  first 
occasion  was  relied  on  as  showing  it  to  be  inadmissible  on  the  second. 
[Patteson,  J. — On  the  assumption  that  evidence  as  to  the  boundary 
between  Rishworth  and  Rochdale  was  admisbible,  must  we  not  allow  all 
that  would  be  evidence  in  a  dispute  as  to  that  boundary  V]  The  objec- 
tion arises  at  this  step  not  simply  from  the  question  being  varied,  but 
from  the  parties  not  being  privy  to  the  former  proceedings.  Doe  dem. 
Foster  v.  The  Earl  of  Derby  shows  that  the  same  objection  exists  to 
a  verdict  as  to  depositions ;  for  in  that  case  the  question  as  to  the  admis- 
sibility of  the  evidence  was  treated  as  if  the  former  verdict  itself  had 
been  offered ;  and  in  1  Phil,  on  Ev.  327,(a)  where  the  admissibility  of  a 
verdict  with  reference  to  the  parties  is  discussed,  it  is  said,  "  The  same 
rule  applies  to  depositions  as  well  as  to  verdicts.**  And,  further,  a  ver- 
dict is  admissible  only  where  judgment  has  followed :  in  the  case  of  a 
feigned  issue  there  must  be  a  decree ;  Bull.  N.  P.  234,  and  Montgomerie 
V.  Clarke,  Bull.  N.  P.  234,  there  cited :  and  depositions  are  admissible 
only  where  they  have  been  followed  by  a  decree :  but  here  nothing  has 
been  done  since  the  return  of  the  verdict.  The  certificate  of  the  com- 
missioners concludes  with  referring  the  matter  to  the  Chancellor  of  the 
Duchy :  and  the  defendants  proved  that  a  commission  issued  the  nex. 
year  to  ascertain  the  boundary  of  Rochdale  manor,  which  shows  thai 
the  previous  proceedings  were  incomplete.  In  Reed  v.  Jackson,  1  East, 
355,  the  record  seems  to  have  been  completed.  Next,  the  proceedings, 
if  not  admissible  as  a  verdict  simply,  were  not  admissible  as  reputation. 
The  verdict  is  a  finding  on  evidence :  the  depositions  therefore  are  the 
evidence  of  reputation :  the  verdict  is  only  the  inference  which  a  jury, 
taken  from  the  whole  county,  draw  from  evidence  of  reputation  given 
to  them.  This  was  the  view  taken  in  Rogers  v.  Wood,  2  B.  &  Ad.  245, 
(22  E.  C.  L.  R.)  [Coleridge,  J. — In  cases  where  a  verdict  has  been 
held  to  be  evidence,  was  it  ever  inquired  whether  the  jurors  had  per- 
sonal knowledge  of  the  matter  ?]  A  verdict  is  given  in  evidence  as  part 
of  proceedings  followed  by  judgment.  [Coleridge,  J, — Was  such 
inquiry  ever  made  as  to  the  knowledge  of  the  judges  ?]  A  verdict  and 
judgment  are  not  received  as  evidence  of  reputation  at  all :  if  they  were, 
such  an  inquiry  would  be  necessary.  They  are  received  as  substantive 
proof  of  a  fact :  but  here  the  proceedings  cannot  be  so  received,  from  their 
incompleteness.  Further,  there  was,  on  the  face  of  the  former  proceed- 
ings, a  lis  mota ;  therefore  Richards  v.  Bassett,  10  B.  &  C.  657,  (21  E. 
C.  L.  R.,)  applies ;  and  Rex  v.  Cotton,  8  Campb.  444,  is  to  the  same 
effect.     It  is  questionable  whether  the  case  of  NicholU  v.  Parker^  14 
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East,  331,  note,(a)  would  now  be  supported  to  the  full  extent  of  the 
inference  sought  to  be  drawn  from  it.  Lawrence,  J.,  in  the  Berkeley 
Peerage  Oase^  objects  to  "  declarations  po8t  litam  motam,  not  merely 
after  the  commencement  of  the  law  suit,  but  after  the  dispute  has 
ari8en:\b)  In  Freeman  v.  PhilUpps,  4  M.  &  S.  486,  (30  B.  C.  L.  R.,) 
the  custom  litigated  was  different  from  the  custom  in  dispute  in  the  former 
case.  Again,  this  was  not  a  matter  of  public  interest,  but  merely  a 
question  between  the  owners  of  two  adjacent  manors :  reputation  there- 
fore was  not  evidence.  In  Weeks  v.  Sparke,  1  M.  &  S.  686,  (28  E.  C. 
L.  R.,)  Lord  Ellenborough  questioned  the  principle  on  which  evidence 
of  reputation  had  been  admitted  even  in  cases  of  public  right :  the  line 
ought,  at  least,  not  to  be  extended.  [Littledale,  J.,  referred  to  Tooker 
v.  Duke  of  Beaufort^  1  Bur.  146.]  There  the  Crown  was  interested  : 
and  inquisitions  returned,  where  the  Crown  is  party,  are  held  to  be  con- 
clusive if  not  traversed.((?) 

Littledale,  S.{d)  The  question  is  not  as  to  the  effect  of  the  evi- 
dence, but  whetlier  it  was  admissible.  I  think  it  was.  The  case  is 
very  like  Tooker  v.  Duke  of  Beaufort,  \\\  Chancery  it  has  always  - 
been  customary  to  issue  commissions  for  ascertaining  boundaries :  it 
was  therefore  competent  to  the  Duchy  Court  to  do  so,  the  proceedings 
there  being  in  the  same  nature  with  those  in  Chancery.  The  commis- 
sion, then,  went  down,  directing  the  sheriff  to  issue  his  precept  to 
return  a  jury,  who  were  to  hear  the  evidence  and  determine  the  fact. 
It  is  true  that  their  verdict,  when  found,  was  not  followed  up  by  any 
decree:  and,  perhaps,  to  make  the  proceeding  conclusive  between  the 
parlies,  there  should  be  a  decree.  But,  without  being  conclusive,  it  is 
evidence  between  the  owners  of  the  manors  of  Rishworth  and  Roch- 
dale. On  a  question  of  boundary,  mere  reputation  is  evidence.  But 
I  put  this  as  a  verdict,  not  as  reputation.  It  is  a  trial  by  witnesses 
competent  to  speak  to  the  fact.  Now,  reputation  being  evidence,  the 
verdict  must  be  evidence,  as  was  said  in  Reed\,  Jackson,  1  East,  355;('') 
and  this,  though  the  former  proceeding  was  between  different  parties. 
It  is  not  reputation  ;  but  it  is  as  good  evidence  as  reputation.  But  then 
it  is  contended  that  the  verdict  was  found  after  the  dispute  had  arisen, 
and  is  therefore  objectionable  by  analogy  to  the  rule  as  to  reputation, 
because  the  jury  or  witnesses  were  liable  to  prejudice.  This  might  be 
objected  in  all  cases  where  a  verdict  is  given  in  evidence.  But  here, 
in  fact,  it  does  not  appear  that  any  dispute  was  actually  depending, 
only  that  the  parties  wished  to  prevent  disputes  which  were  likely  to 
arise.  That  is  not  an  uncommon  case :  parties  often  resort  to  Chancery 
in  a  similar  manner  to  prevent  disputes.  Here  then  was  not  a  lis 
mota ;  consequently,  I  think  this  verdict  is  evidence  between  tho 
owniTS  of  the  manors  of  Wakefield  and  Rochdale.  We  know  that, 
when  ihere  is  a  dispute  whether  a  piece  of  land  belongs  to  a  waste  or 
to  the  owner  of  the  land  adjoining,  evidence  is  allowed  respecting  the 
lard  to  a  great  distance.  This  was  lately  carried  very  far  in  the  Com- 
mon Pleas. (^r)     Evidence  that  the  boundary  between  Rishworth  and 

{a)  See  liarraclough  v.  Johnson^  p.  99,  ante. 

(b)  I  Phil.  Ev.  245,  (7th  ed.) ;  p.  275,  (SUi  ed.)     4  Camp.  411. 

(c)  1  Stark.  Ev.  261  (2d  ed.) 

(<f)   Isord  Den  man,  C.  J.,  was  absent 
(?)  See  the  judgment  of  Lawrence,  J. 

(g)  The  learned  Judge  probably  alluded  to  Doe  dem.  Bnrreft  v.  K*mp,  7  Bing.  332,  (20  E. 
C.  L.  R.  150.)     8.  C.  in  error,  on  a  bill  of  exceptions  at  tlic  second  trbl,  2  New  (^ases,  102. 
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Rochdale  is  continuous  with  that  which  the  plaintiff  asserts  to  be  the 
boundary  between  Wakefield  and  Rochdale  was  evidence  for  the 
jury  in  support  of  the  plaintiff's  claim,  resting  upon  the  extreme  im- 
probability of  the  boundary  being  varied.  The  rule  must  therefore  be 
discharged. 

Patteson,  J.  The  first  question  is,  whether  evidence  of  the  bound- 
ary between  Rishworth  and  Rochdale  was  admissible.  Tliis  cannot 
be  decided  on  the  ground  of  Rishworth  manor  having  been  a  subinfeu- 
datim  of  Wakefield,  without  more  distinct  proof  whether  Wakefield 
and  Rishworth  were  separated  at  the  time  to  which  the  evidence  as  to 
the  boundary  of  Rochdale  relates.  Had  there  been  evidence  clearly 
applicable  to  a  time  before  the  separation,  there  could  have  been  no 
doubt  that  it  would  have  been  admissible.  But  still  we  have  this 
strong  circumstance  :  that  the  line  to  which  the  evidence  applies  dots 
abut  on  the  boundary  of  Rochdale ;  and  certainly  the  dispute  here  is 
as  to  the  boundary  of  Rochdale.  1  feel  great  difficulty  in  rejecting 
evidence  of  any  part  of  the  boundary  of  Rochdale.  For,  as  w^as  urged 
by  Mr.  Cressweil,  a  perambulation  of  Rochdale  might  be  proved ;  and 
the  proo(  might  begin  at  any  point ;  it  would  not  be  necessary  to  begin 
at  the  particular  spot  in  dispute.  I  think,  therefore,  that  evidence 
might  be  given  of  a  line  forming  tl:e  boundary  between  Rishworth  and 
Rochdale,  pursued  up  to  the  spot  in  question  here.  The  second  ques- 
tion is,  how  this  boundary  between  Rishworth  and  Rochdale  may  be 
proved.  On  this  I  have  felt  more  dithcuhy.  Is  it  not  easy  to  distin- 
guish Tooker  v.  The  Duke  of  Beaufort^  1  Bur.  146,  from  the  present 
case.  There  the  inquisition  was  not  between  the  parties  to  the  sul se- 
quent ligitation ;  and  the  evidence  was  objected  to  on  that  ground,  but 
admitted.  Now  it  is  ccrt?.inly  ditticult  to  say  that  a  verdict  can  be 
received  merely  as  evidence  of  reputation;  for  a  jury  are  summoned 
from  the  body  of  the  county  at  large,  and  are  not  iliemselves  likely  lo 
know  the  matter.  But  that  argument,  if  it  were  to  prevail,  would  eA- 
clude  all  evidence  of  verdicts ;  for  a  jury  do  not  find  upon  knowledge 
of  their  own,  so  that  the  verdict  never  could  be  repiUalion,  nor  quiic 
analogous  to  it.  Yet,  where  a  matter  lias  been  before  a  jury,  the  ver- 
dict is  generally  given  in  evidence  as  a  sort  of  reputation,  if  I  may  ^o 
term  it.  I  confess  that  it  does  not  stand  on  the  footing  of  a  verdict 
between  the  parties,  and  conclusive  upon  them,  where  U  is  not  followed 
by  a  decree.  But  I  do  not  think  that,  in  order  to  make  the  verdict 
admissible  between  the  owners  of  Rishworth  and  Rochdale,  it  wijs 
iiecessaiy  that  tliere  should  be  a  decree.  Then,  as  between  the  owners 
of  Wakefield  and  Rochdale,  whatever  is  admissible  must  no  doubt  be 
mutually  admissible :  so  that,  if  the  evidence  would  not  be  admissible 
against  the  plahitiff,  it  is  not  evidence  for  him.  But  the  verdict  here 
would  he,  though  not  on  the  same  footing  as  a  verdict  inter  partes, 
admissible  evidence  on  either  side. 

Coleridge,  J.  I  think  that,  as  between  the  owners  of  Rochdale  and 
Wakefield,  evidence  might  be  given  of  the  boundary  between  Rocltdale 
and  Rishworth.  The  objection  confounds  the  question,  what  the  issue 
is,  with  the  question,  what  is  applicable  to  it :  whereas  evidence  is  not 
strictly  confined  to  the  direct  issue.  Some  facts  prove  an  issue  directly, 
some  incidentally.  But  whatever  throws  light  on  the  question  at  issue 
is  evidence,  if  properly  proved.  Thus  here,  tl;e  question  is,  what  is  the 
boiHidary  of  the  plaintiff's  property  ?  And  it  was  proved  that  his  pro- 
l)erty  was  conterminous  with  the  manor  of  Wakefield:  thus  the  bound- 
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aiy  of  the  manor  of  Wakefield  became  evidence.      TJirn  did  the  evi- 
dence of  the  boundary  between  Rishworth  and  Rochdale  throw  liglit 
on  the  question  at  issue  ?     Clearly  it  did.     In  nunienius  cases  a  natural 
houndarv  between  two  estates  is  also  the  natural  boundary  between 
the  next  adjoining  estates,  as  iii  ui^:  i.kn.di.iC.  oi  an  arm  ol  the  sea,  or  a 
navigable  river.     So  iiere,  the  evidence  tiiat  tiio  riilge  separating  ihe 
fall  of  the  water  was  the  boundary  between  Rishworth  and  Rochdale 
was  also  evidence  that  it  was  tlie  boundary  between  Wakefield  and 
Rochdale.     Mr.  Cressioell  urged  that  the  defendants  might  have  shown 
the  whole  boundary  of  Rochdale,  and  that  therefore  tlie  plaintiff  was 
eiiliilud  to  give  opposite  evidence  to  the  same  extent;  and  this  argu- 
ment was  not  answered.    Then  comes  the  question,  wiielher  tliis  doeu- 
nientary  evidence  was  admissible.     That  nuist  be  tried  exactly  as  if  the 
collateral  matter  of  inquiry  were  the  actual  issue.     Now  it  appears  that 
the  owners  of  Rishworth  and  Rochdale  applied  to  the  Duchy  Court, 
whi<*h  has  the  same  authority  as  the  Crown,  and  stated  that  disputes 
had  arist»n,  and  that,  upon  their  petition,  a  commission  issued  directing 
the  s'leriff  to  summon  jurors,  who  attended,  and  found  t  le  verdict.  • 
Then,  first,  did  the  question  admit  of  such  proof?     Aiid,  secondly,  was 
tlie  proof  given  in  an  authentic  way  ?  First,  on  the  cpiostion  of  a  bound- 
ary between  two  owners,  no  doubt  rej>utation  is  admissible.      And 
verdicts  are  evidence  whfn-e  reputation  is  admissible,  as  between  third 
parties.     This  distiiiffuishes  t!i»  case  from  Doe  cL'm,  Foster  v.  The  Earl 
of  Drby,  1  A.  &  £."^78:3,  (28  E.  C.  L.  R.  20f).)     For,  tlioucrh  here  the 
(iefi'jidants  had  no  power  of  cross-examining  the  witnesses  on  the  former 
proeeo'lins:,  that  is  no  more  than  occurs,  for  instance,  i:i  (juestions  as  to 
tolls,  where  payment  of  tolls  by  third  parties  is  evidence.     Then,  se- 
condly, as  to  the  necessity  of  a  decree  or  judiim«Mit  to  render  the  ver- 
dict admissible.     That  necessity  exists  only  where  it  is  sou'/ht  to  bind 
parties  conclusively  by  the  finding.    But  here  the  verdict  is  not  orl'jrv'd 
as  conclusive  evident^e,  but  as  evidence  in  the  n  iture  of  reputation.    It 
is  not  precisely  evidence  of  reputation  :  but  it  hius  always  1).mmi  hcild 
that,  in  questions  where  reputation  is  admissible*,  verdicts  may  be  given 
in  evidtMice  against  third  parties;  and  mutualily  is  then  not  essentinl. 
Then  is  this  hi  the  nature  of  a  verdict  ?      If  it  were  merely  a  verdict 
f  >und  by  a  jury  summoned  by  the  parties,  it  would  amount  to  nothing. 
Jiut  here  we  must  assume  that  the  Duchy  Court  liad  power  to  issue 
the  commission.      If  so,  the  verdict  is  as  complete  as  if  it  were  givtMi 
at  Nisi  Prius.     Therefore  the  inquiry  was  relevant :  and,  this  being  a 
question  upon  wliich  reputation  was  admissible,  a  verdict,  found  under 
competent  authority,  was  good  evidence. 

Rule  discharfi:ed. 
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KNIGHT  against  CLEiMENTS  and  Another.— p.  215. 

Whcr«-a'hill  of  exchanjje,  produml  on  a  trial,  appears  to  have  lxH»n  alt«'red.  th«  jury  cannot,  on 
ins})ect(on  of  such  hill,  without  other  proof,  decide  whether  it  wan  altered  at4hc  time  of  making 
or  at  a  Kuhsequent  {x?riod. 

Where  a  bill  wan  drawn  upon  a  two  months'  Rtamp,  and  had  bo^jun  with  the  words  •♦  Three 
months  after  date,"  but  the  word  "  three"  had  been  defaced  (as  if  blotted  while  the  ink  wa« 
wet,)  and  "two"  written  upon  it,  and  two  written  attain  underneath,  and  the  plaintitf,  who 
put  in  the  bill  at  nm  priu.«i,  oO'ered  no  evidence  to  account  for  these  alterations :  Hold,  that  the 
document,  by  itself,  was  no  evidence  to  go  to  the  jury  of  the  alterations  havini^  been  made  at 
the  orifpnal  writing  of  the  bill.  And  (issue  having  been  joined  on  a  plea  of  iion  accepit) 
thit  the  plaintiiTmusl  be  uoDKuitaL  f-^  j 
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Assumpsit  by  indorsee,  against  defendants  as  acceptors,  of  a  bill  of 
exchange,  payable  two  months  after  date.  Plea,  that  defendants  did 
not  accept.  Issue  thereon.  At  the  trial,  before  Colebidge,  J.,  at  tho 
Liverpool  Summer  assizes,  1836,  the  bill  was  produced.  The  accept- 
ance appeared  to  have  been  written  before  the  bill.  The  bill  began, 
"Two  months  after  date,  pay,"  &c.;  but  it  appeared,  on  inspection, 
that  the  first  word  had  originally  been  "  three ;"  traces  of  that  word 
were  visible,  as  if  blurred  while  the  ink  was  wet,  and  upon  them  the 
word  "  two"  was  written  ;  and  "  two"  was  again  written  underneath. 
The  stamp  was  sufficient  only  for  a  bill  at  two  months.  The  defend- 
ants' counsel  insisted  that  the  plaintiff  must  show,  by  extrinsic  evidence, 
tliat  the  bill  was  altered  before  it  was  negotiated.  For  the  plaintift*  it 
was  contended  that  the  jury  might  form -an  opinion  on  this  point  from 
an  inspection  of  the  bill  itself,  without  other  proof;  and  no  further  evi- 
dence was  given.  The  learned  Judge  placed  the  bill  in  the  hands  of 
the  jury,  and  desired  them  to  say  whether  the  alteration  had  been  made 
before  or  after  the  instrument  was  negotiated,  giving  leave  to  move  for 
a  nonsuit  if  the  Court  should  be  of  opinion  that  there  was  no  evidence 
to  go  to  the  jury  on  this  point.  The  jury  found  that  the  bill  was  altered 
in  time  ;  and  the  plaintiff  had  a  verdict. 

Cresswell^  in  the  next  term,  moved  for  a  nonsuit,  on  the  ground 
taken  at  the  trial.  He  admitted  that  the  appearances  on  tlie  bill,  if 
there  had  been  other  evidence,  could  not  have  been  withdrawn  from 
the  attention  of  the  jury  ;  but  he  contended  that  those  appearances,  by 
tliemselves,  though  they  might  entitle  the  jury  to  say  that  an  aheratioii 
had  taken  place,  could  not  be  evidence  of  the  time  at  which  it  way 
made.     A  rule  nisi  was  granted. 

Tomlinson  now  showed  cause. — ^It  must  be  admitted  that  the  questioa 
as  to  the  time  of  altering  might  be  raised  under  a  plea  of  non-accept- 
ance, according  to  Oocky.  Coxwell,  2  Cro.  M.  &  R.  291,  S.  C.  5  Tyr.  1077, 
and  consistently  with  Sibley  v.  Fisher,  7  A.  &  E.  444,  (34  E.  C.  L.  R.,)  i^. 
C.  2  Nev.  &  P.  430.  Then,  is  it  an  invariable  rule  that,  if  an  instrament  l»o 
produced  for  the  plaintiflf  with  an  apparent  alteration,  he  must  account  for 
it  by  extrinsic  evidence,  or  be  nonsuited  ?  Or,  where  the  appearances 
are  such  as  on  the  present  bill,  may  not  the  jury  form  a  judgment,  by 
their  own  inspection,  as  to  the  circumstances  under  which  it  was  altered  ? 
There  is  much  difference  between  the  case  in  which  an  instrument  has 
evidently  been  complete  once,  and  then  altered,  and  that  in  which  it 
may  reasonably  be  inferred  that  the  writing  never  was  complete  except 
in  its  present  form,  as  where  the  party  writing  the  document  has  drawn 
his  pen  through  a  word  and  substituted  another,  currenffe  calamo.  [Lord 
Denman,  C.  J. — Here  the  bill  may  have  been  altered  when  wet,  or  cInc 
after  it  was  complete.  That  is  the  difficulty  of  going  into  any  spocuhi- 
tion  on  the  mere  appearance.]  The  latter  supposition  is  very  improba- 
ble here.  The  probability  is  that  the  drawer  first  wrote  "three,"  and 
then,  observing  that  the  stamp  was  insufficient,  blotted  the  word  and 
wrote  "  two"  upon  it,  and  then,  thinking  that  not  plain  enough,  wrote 
"  two"  again  -underneath.  The  first  "  two"  is  perfectly  legible.  It 
was  competent  to  the  jury  to  say,  on  these  appearances,  whether  tlic 
alteration  was  made  at  once  in  the  course  of  writing,  or  whether  the  bill 
had  ever  had  complete  existence  in  a  form  differing  from  its  present  one. 
In  Johnson  v.  The  Duke  of  Marlborough,  2  Stark.  N.  P.  C.  313  (3  E. 
C.  L.  R.,)  where  the  plaintiffs,  suing  as  endorseesj  produced  a  bill  which 
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had  apparently  been  altered  in  date,  Abbott,  J.,  required  them  to  prove 
that  the  alteration  had  been  made  before  acceptance ;  but  he  laid  down 
no  inflexible  rule.  In  Henman  v.  Dickinson,  6  Bing.  183,  (15  E.  C.  L. 
R.,)  it  was  held  that  the  party  producing  an  altered  bill  must  account 
for  the  alteration ;  but  there  it  seems  to  have  been  clear  that  the  bill, 
when  produced,  was  in  a.  state  different  from  that  in  which  it  had  once 
existed.  In  Bishop  v.  Chambre,  M.  &  M.  116,  (22  B.  C.  L.  R.,)  there 
was  some  doubt  whether  or  not  the  note  had  been  altered  after  comple- 
tion ;  and  Lord  Tenterden  left  it  to  the  jury  to  judge  of  this  point 
from  inspection.  Had  there  been  no  doubt,  a  nonsuit  must  have  been 
directed.  The  question,  whether  a  bill  had  been  altered  or  not,  and 
whether  certain  words  had  been  added  before  or  after  acceptance,  was 
left  to  the  jury  on  inspection,  in  Taylor  v.  Mosely,  6  Car.  &  P.  273,  (25 
E.  C.  L.  R.) 

Cresswell  and  Orompton,  contra. — There  was  no  evidence  for  the  jury 
that  the  alteration  of  this  bill  was  made  before  it  was  negotiated.  In 
Bishop  V.  Chambre  the  note  was  submitted  to  the  jury ;  but  that  was  to 
ascertain  whether  there  had,  in  fact,  been  an  alteration  or  not.  If  it 
appears  that  the  bill  was  altered,  the  party  relying  on  the  instrument 
must  account  for  the  alteration.  Every  person  who  takes  such  a  bill 
must  know  the  burden  with  which  he  takes  it,  and  should  be  prepared 
to  account  for  anything  suspicious  in  its  appearance.  The  acceptor  may 
not  have  it  in  his  power  to  do  so ;  for  he  may  have  had  no  reason  ta 
expect  that  it  would  be  produced  in  the  altered  form.  Conjectures  may 
be  made  variously  on  each  side  ;  and  a  jury  should  not  be  asked  to  foru: 
them  without  evidence.  If  they  may  be  resorted  to,  the  defendant  here 
may  suggest  that,  after  the  bill  was  made,  the  word  "  three"  was  smeared 
intentionally,  to  create  the  appearance  of  a  contemporary  alteration. 
The  time  when  the  blot  was  made  requires  proof  as  much  as  any  other 
fact.  There  is  no  instance  where  a  jury  has  been  called  upon  in  such 
a  case  to  decide  anything  by  eye-sight,  except  whether  the  instrument 
was  or  was  not  altered.  In  Johnson  v,  The  Duke  of  Marlborough  it 
might  have  been  conjectured  that  the  alteration  was  made  uno  flatu  with 
the  drawing  of  the  bill ;  but  Abbott,  J.,  required  evidence  to  Be  given 
that  the^alteration  took  place  before  the  acceptance.  [Coleridge,  J. — 
Suppose  here,  the  word  "  three**  had  been  written,  and  a  pen  drawn 
through  it,  and  then  the  word  "  two"  written  continuously  after  it.]  It 
would  appear  there  that  the  word  "  three"  had  never  formed  part  of  the 
instrument.  The  words,  if  both  wore  read,  would  be  "  three  two  months." 
It  would  be  evident,  on  inspection,  that  the  instrument  had  not,  at  any 
time,  been  a  three  months*  bill.  But  to  allow  inspection  by  a  jury,  for 
the  purpose  of  ascertaining  when  an  alteration  was  made,  is,  in  effect, 
shifting  the  onus  of  proof  to  a  dangerous  extent.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (May  10th,)  delivered  the  judg- 
ment of  the  Court.  This  was  an  action  on  a  bill  of  exchange  at  two 
months :  plea,  non  accepit.  The  plaintiff  produced  the  bill,  which  had 
the  word  (wo  (before  7nonihs  ;)  but  the  letters  of  that  word  were  written 
over  those  of  tlie  word  three,  and  the  strokes  composing  the  letters  of 
tlie  latter  word  appeared  to  have  been  blotted.  The  stamp  was  good 
for  a  two  months'  bill,  bad  for  one  at  three  months.  The  defendants- 
counsel  objected  that  the  party  producing  a  document  is  bound  to  ex- 
plain such  an  ambiguity  appearing  on  the  face  of  it,  and  to  show  dis- 
tinctly that  the  alteration  was  made  before  the  bill  was  negotiated.   The 
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plaintiff's  counsel,  not  disputing  this  rule,  argiied  that  the  inspection  of 
the  bill  was  alone  sufficient  to  prove  the  alteration  so  made,  inasmuch 
as  the  word  three  plainly  appeared  to  have  been  blotted  out  while  wet 
and  in  the  course  of  the  writing :  and  my  learned  brother  who  tried  the 
cause  placed  the  bill  in  the  hands  of  the  jury,  and  asked  their  opinion 
whether  they  thought  so,  directing  a  verdict  for  the  plaintiff  if  they  did. 
They  found  that  the  alteration  was  completed  in  time ;  and  their  ver- 
dict was  entered  for  the  plaintiff,  subject  to  a  motion  for  a  nonsuit  if 
the  question  was  improperly  submitted  to  them.  This  point  was  argued 
and  has  been  considered  by  us.  We  think  the  rule  for  a  nonsuit  must 
be  made  absolute. 

The  plaintiff  was  bound  to  prove  a  bill  accepted  payable  at  two 
months:  that  which  he  produced  was  accepted,  payable  either  at  two 
or  three  months,  with  no  evidence  whether  it  was  the  one  or  the  other. 
The  mode  of  obliteration  might  have  furnished  arguments  in  favour  of 
one  or  the  other  supposition,  and  material  confirmation  to  any  proof 
adduced  as  to  that  fact.  But,  standing  by  itself,  it  was  obviously  no 
better  than  a  conjecture  ;  for  tlie  alteration  might  have  been  too  late, 
and  accompanied  with  a  fresh  marking  by  wet  ink  rubbed  over  on  the 
instan't.  The  case  of  Bishop  v.  Chamdre,  (a)  was  cited  on  the  trial  for 
the  plaintiff,  and  the  marginal  note  appears  favourable  to  him.  But 
Lord  Tenterden's  proceeding  on  that  occasion  was,  in  truth,  the  other 
way  :  he  permitted  the  jury  to  inspect  the  bill,  to  see  if  there  had  been 
any  alteration,  which  there  manifestly  had,  and  then  decided  against 
the  party  producing  it  for  want  of  proof  that  it  was  made  before  the 
instrument  was  complete. 

Rule  absolute. 

(«)  M.  &  M.  116.  Lord  Denman,  C.  J.,  in  the  counie  of  the  argument,  referred  to  S.  C.  at 
Nisi  Prius,  3  Car.  &  P.  66,  (14  E.  C.  L.  R,  207,)  and  in  Banc,  Danaon  &  Lloyd,  83;  in 
which  latter  case  the  fioint  taken  in  Knight  v.  Clements^  iiuprA,  as  to  the  question  to  be  con- 
sidered by  the  jury,  does  not  appear  to  have  come  under  discussion. 


ROUTLEDGE  against  RAMSAY.— p.  221. 

• 

J.  R.,  a  debtor,  having  sums  due  to  him,  handed  the  accounts  to  his  creditor,  and  wrote  '  I  give 
the  above  accounts  to  you,  so  you  must  collect  them  and  pay  yourself,  and  you  and  I  will  then 
be  clear.  J.  R.**  Held,  that  this  acknowledgment  did  not  imply  a  promise  to  pay,  and  was 
no  answer,  under  staL  9  G.  4,  c  14,  to  a  plea  of  the  Statute  of  Limitations. 

Per  Lord  Dknman,  C.  J.  Whether  such  a  written  acknowledgment  be  conditional  or  uncon- 
ditional is  a  question  for  the  Court,  not  the  jury,  except  where  the  document  is  connected  wiib 
other  evidence  affecting  the  construction. 

Assumpsit  on  a  promissory  note  for  40/.,  and  for  goods  sold  and  de- 
livered to  the  same  amount.  Plea,  that  the  causes  of  action  did  not 
accrue  within  six  years.  Issue  thereon.  On  the  trial  before  Coleridge, 
J.,  at  the  Carlisle  Summer  assizes,  1836,  the  plaintiff  put  in  a  paper 
dated  less  than  six  years  before  the  commencement  of  this  action,  ad- 
dressed to  the  plaintiff  and  signed  by  the  defendant.  It  contained  a 
list  of  names,  opposite  to  which  various  sums  were  set  down,  and  below 
was  written, 

"  Aldstone,  I  June,  1830.  Mr.  Jas.  Routledge,  I  give  the  above  ac- 
counts to  you,  so  you  must  collect  them  and  pay  yourself,  and  you  and 
me  will  then  be  clear.     John  Ramsay  J^ 
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The  plaintiff  had  a  verdict ;  but  leave  was  given  to  move  to  enter  a 
nonsuit,  if  the  Court  should  think  the  above  document  no  evidence  in 
bar  of  the  statute.  In  Michaehnas  temi,  1836,  PV,  H,  Watson  moved 
for  a  rule  to  show  cause  why  a  nonsuit  sliould  not  be  entered  or  a  new 
trial  had,  on  the  groiuid  that  the  document  produced  was  no  answer  lo 
the  plea,  {a)  and  he  cited  Tanner  v.  Smart,  6  B.  &  C.  603,  (13  E.  C 
L.  R.  273;)  and  Whippy  v.  Hillary ^  3  B.  &  Ad.  399,  (23  E.  C.  L.  R. 
103.)     A  rule  nisi  was  granted. 

Knowlc9  now  showed  cause. — The  plaintiff  was  entitled  to  recover, 
having  proved  an  unqualified  acknowledgment  of  the  debt  within  six 
years.  The  question  whether  this  was  a  conditional  or  an  unconditional 
acknowledgment  was  for  the  jury.  [Lord  Dexman,  C.  J. — It  is  for  the 
Court  to  construe  a  written  document.]  Tlie  meaning  is  sometimes  a 
question  for  the  jury.  [Lord  Denman,  C.  J. — That  is  where  the  docu- 
ment is  connected  with  other  evidence  affecting  the  construction. (^) 
Then,  the  effect  of  the  writing  was  an  absolute  engagement  to  pay.  An 
acknowledgment  by  one  of  two  joint  acceptors  in  these  terms,  '*  I  beg 
leave  to  refer  you  to  my  trustee"  "on  this  complicated  business,"  "I 
should  be  glad  to  be  informed  how  you  have  settled  it  with  Lord.  Cork" 
(the  other  acceptor),  was  held  sufficient,  in  Baillie  v.  Lord  Incldquin^ 
1  Esp.  N.  P.  C.  435,  to  take  the  case  out  of  the  statute.  The  rule  is, 
that,  if  there  be  an  unqualified  acknowledgment  of  the  debt,  the  law 
will  imply  a  promise  to  pay ;  at  least  if  the  admission  be  not  accompa- 
nied by  a  specific  promise  different  from  the  implied  one  which  the 
plaintiff  seeks  to  set  up.  Tanner  v.  Smart  was  decided  on  the  princi- 
ple that  an  acknowledgment  is  only  evidence  of  a  promise  to  pay,  and 
that  a  declaration  stating  an  absolute  and  unconditional  promise  is  not 
supported  by  proof  of  a  qualified  one,  as  "  I  will  pay  as  soon  as  I  can." 
The  ground  of  decision  in  Whippy  v.  Hillary  was,  that  the  promise  was 
not  contained  in  a  writing  signed  "  by  the  party  chargeable  thereby," 
according  to  stat.  9  G.  4,  c.  14,  s.  1 ;  the  defendant  did  not  undertake 
on  his  own  behalf,  but  referred  the  plaintiffs  to  his  trustees.  [Lord 
Dbnman,  C.  J. — Here  the  defendant  makes  the  plaintiff  himself  his 
trustee.  Patteson,  J. — The  letter  may  be  construed,  "  Here  are  the 
accounts,  you  may  pay  yourself  out  of  the  proceeds ;  I  will  not  under- 
take it."]  That  appears  a  forced  construction.  The  meaning  is,  "I 
have  a  sum  due  to  me;  go  and  take  it,  and  we  shall  be  clear."  No 
condition  is  annexed.  In  Dodson  v.  Mackey,  4  Nev.  &  M.  327,((?)  an  ac- 
knowledgment not  less  qualified  than  the  present  was  held  to  be  uncon- 
ditional. 

W.  H.  WatBoUy  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  Whippy  v.  Hillary  is  quite  in  point.  In  caso^^ 
like  the  present  there  is  clearly  an  acknowledgment,  but  the  question  is 
whether  the  party  charges  himself.  Here  the  effect  of  the  letter  was 
only,  "  there  are  certain  amounts  due  to  me ;  get  them  in  if  you  can." 
In  Baillie  v.  Lord  Inchiquin,  it  was  certainly  held  by  Lord  Kenyon 
that  a  letter  from  the  defendant,  referring  the  creditor  to  his  trustee, 
was  a  sufficient  acknowledgment.  But  Whippy  v.  Hillary  decides 
that   a   letter  containing  such  words  is  not  an  acknowledgment  in 

(a)  He  also  contended,  that  the  paper  (which  bore  no  stampj  should  have  been  stampep 
is  an  assignment ;  bat  no  rule  was  granted  on  this  point. 

(h)  See  MorreU  t.  FrUh,  8  M.  &  W.  402.  Bird  t.  Oammon,  3  New  Ca.  883.  Power  t. 
Barham,  4  A.  &  E.  478,  (81  £.  G.  L.  R.)     Dodaon  y.  Mackey,  p.  225,  note  (b),  post. 

(c)  See  the  end  of  this  case. 
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writing  signed  by  the  party  chargeable  thereby,  within  stat.  9  G.  4,  c. 
14,  s.  1 :  and  that  case  governs  the  present. 

LiTTLEDALE,  J.  Thcrc  is  so  far  an  acknowledgment  here  that  the 
defendant  does  not  deny  the  debt ;  but,  whether  or  not  such  an  ac- 
knowledgment implies  a  promise,  depends  upon  the  words  used.  In 
the  present  instance  the  defendant  only  makes  an  admission  of  the  debt, 
pointing  out  to  the  plaintiff  a  mode  in  which  to  get  paid. 

Patteson,  J.  An  acknowledgment  without  any  thing  more  may 
raise  an  implied  promise  since  stat.  9  G.  4,  c.  14,  as  it  did  before.  Bui, 
where  something  else  is  added,  the  effect  of  that  must  be  taken  into 
consideration.  In  this  case  there  is  matter  added  to  the  acknowledg- 
ment, namely,  "  Take  these  accounts  and  pay  yourself"  The  effect 
of  that  is  to  enable  the  plaintiff  to  use  the  rights  of  the  defendant ;  but 
the  defendant  does  not  bind  himself  The  case  falls  within  the  princi- 
ple of  Whippy  V.  Hillary,  I  do  not  know  whether,  in  the  discussion 
on  that  case,  Bnillie  v.  Lord  Inchiquin  was  brought  before  the  Court ; 
but  the  ruling  there  was  before  stat.  9  G.  4,  c,  14. 

CoLERiDOE,  J.  An  acknowledgment  is  only  evidence  from  which  a 
promise  may  be  inferred ;  we  must  look  at  all  that  is  said,  to  ascertain 
whether  a  promise  is  implied  or  not.  In  Whippy  v.  Hillary  there  was 
a  clear  acknowledgment,  but  the  defendant  pointed  to  a  particular  fund 
in  the  hands  of  trustees.  This  is  a  similar  case.  We  cannot  infer, 
from  the  defendant's  words,  a  promise  that  if  the  fund  referred  to  failed 
he  would  himself  be  liable.  On  principle  and  authority  I  think  that 
the  verdict  for  the  plaintiff  in  this  cas3  was  wrong. 

Rule  absolute.(^'i 

(a)  ANNE  DODSON  against  MACKEY.— p.  225. 

In  assumpsit  on  a  bill  of  exchange,  a  letter  wa^  produced,  to  take  the  cnse  out  of  the  statute  ol 
limitations,  from  defendant  to  plaintiff,  stating^  that  plaintiff  should  be  informed  immediatel}! 
it  was  settled  how  defendant's  affairs  should  be  arranged ;  and  adding,  "  Your  account  is 
quite  correct;  and  0  !  that  I  were  now  going  to  inclose  the  amount."  No  am<»unt  of  debt 
was  stated  ;  and  no  proof  was  given,  from  the  letter  or  otherwise,  to  what  amount  the  letter 
referred,  nor  whether  the  letter  applied  to  the  bill. 

It  lieing  left  to  the  jury  whether  this  was  an  unconditional  arknowIedgiAent  of  the  debt,  and 
they  having  found  that  it  was :  Held  that  there  was  no  ground  for  a  nonsuit ;  for  that  th« 
acknowledgment  was  unconditional,  and  that  the  jury,  if  it  was  a  question  for  them,  had  de- 
cided it  rightly. 

Qitasre^  whether  the  plaintiff  was  entitled  to  more  than  nominal  damages:  And  whether  the 
effect  of  the  acknowledgment  was  a  question  for  the  Court  or  jury. 

DFCLATiATiojr  (April  12th,  1834)  in  assumpsit,  by  drawer  against  acceptor  of  two  bills  of 
exchange,  dated  respectively  1st  July,  1826,  and  1 5th  September,  1826.  payable  at  six  and  three 
months.  The  declaration  stated  promises,  on  April  20th,  1828.  to  pay  the  bills  rcrtppriiveiy. 
Pleas,  1.  Non  assumpsit  2.  The  statute  of  limitations.  Replication,  that  the  causes  ilid  ac- 
crue within,  A;c.  On  the  trial  before  Lord  Dexmax,  C.  J.,  at  the  London  sittings  after  Mi«'ha«'I- 
mas  term,  1834,  the  plaintiff  put  in  a  letter  from  the  defendant  to  herself,  dated  21st  April,  1828. 
part  of  which  waa  as  follows. 

"  I  am  deputed  by  my  brother,  who  is  gone  to  London,  to  answer  yours." — *♦  I  never  can  be 
happy  until  I  have  not  only  paid  you  every  thing,  but  all  to  whom  I  owe  money ;  and  whatever 
privations  I  suffer  in  endeavouring  to  liquidate  my  debts,  they  will  be  borne  patiently." — "  It  is 
impossible  to  state  to  you  what  will  be  done  in  my  affairs  at  present ;  it  is  difficult  to  know  what 
will  be  best,  but  immediately  it  is  settled  you  shall  be  informeil.  It  will  give  me  much  plea-^ure 
to  see  you  when  you  visit  Bath.  Your  account  is  quite  correct ;  and  0  !  that  I  were  now  going 
to  inclose  you  the  amount  of  it !" — "  As  my  brother  will  write  to  or  see  you  when  something  is 
settletl,  I  shall  now  only  beg  you  still  to  retain  that  friendship,"  &c. 

The  account  referred  to  was  not  in  evidence ;  and  the  letter  contained  no  expreas  reference 
to  the  bills.  Another  letter,  from  the  defendant  to  a  third  person,  was  also  put  in ;  but  counsel, 
on  making  the  motion  after  mentioned,  stated  that  it  carried  the  case  no  further.    The  Luid 
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Cliirf  Justice  \e(i  it  to  the  jury  to  say  whether  the  letter  amountod  to  an  unconditional  acknow- 
It'(l(rinent  as  to  the  hills.  The  plaintiff  had  a  verdict  for  the  amount  of  l)oth  bills :  and  the  Lord 
Chief  Justice  reserved  leave  to  move  for  a  nontsuit  or  a  reduction  of  damages.  In  Hilary 
terni.  1835. 

Wordsworth  moved  accordingly.  To  take  a  case  out  of  the  statute,  an  acknowledgment  must 
be  unqualified ;  Feame  v,  Lfwii^  6  Bing.  349 :  or,  jf  it  is  conditional,  the  performance  of  the 
condition  must  he  proved  ;  Huyrton  v.  WiWntTut^  7  Bing.  163  :  there  ought  to  lie  a  promise  im- 
plie.1 ;  HnfTffiocke  v.  Smith,  I  Cr.  &  M.  483 ;  S.  U.  3  Tyrwh.  445  :  and  the  amount  payable 
out;ht  to  he  specified  ;  Kennttt  v.  Milbank,  8  Bing.  38.  All  these  requisites  are  here  wanting  ; 
and  the  case  ought  nut  t)  have  gone  to  the  jury.  At  any  rate,  as  there  is  no  reference  to  the 
bills,  and  as  the  amount  is  not  specified,  the  damages  can  lie  only  nominal;  D'ekensttn  v.  Hai- 
Jirld,  5  C.  &  P.  46.  In  that  case  the  acknowledgment  was  connected  by  evidence  with  the 
note  on  which  the  action  was  brought :  here  was  no  such  evidence. 

Lord  Dkxxak,  C.  J.  It  seemed  to  me  that  the  point  made,  whether  the  acknowledgment  in 
the  letter  to  the  defendant  was  absolute  or  conditional,  rained  a  fair  argument  That  question 
was  put  to  the  jury,  and  they  found  that  it  was  not  conditional.  My  learned  brothers  think 
tli:it  it  was  not  conditional.  If  it  was  proper  to  leave  that  to  the  jury,  no  doubt  they  decided 
rightly.  The  other  letter  may  be  laid  out  of  the  question,  'i'here  will,  therefore,  l«  no  rule  on 
that  point  But,  as  to  the  other,  it  seems  to  me  that  Dickenmn  v.  Hatfield,  goes  the  length  of 
showing  that  when  a  written  acknowledgment  does  not  state  the  amount  due,  there  can  only  be 
nominal  damages :  for,  in  that  case,  there  was  proof  aliunde  of  the  amount  I  should  have 
thought  the  acknowledgment  evidence  which  the  jury  might  take  into  consideration,  to  determine 
what  was  due;  but  us  Lord  Tgntkrdxiv  entertained  a  difi*erent  opinion,  we  will  take  time  to 
consider  whether  a  rule  should  be  granted. 

LiTTLKiiALK,  J.  The  jury  came  to  the  right  conclusion :  there  was  nothing  like  a  condi* 
tion. 

Williams,  J.,  concurred.  * 

(Patteson,  J.,  was  in  the  Bail  Court;  and  no  successor  had  been  appointed  to  the  late  Mr. 
Justice  Taunton.) 

Rule  on  first  point  refused :  as  to  the  other. 

Cur,  adv.  rult. 

Afterwards,  (January  28,  1835,)  a  rule  nisi  was  granted  on  the  other  point  for  a  new  trial 
(ir  reduction  of  damages.  No  cause  was  ever  shown,  the  parties  having  agreed  to  a  stay  of 
proceedings. 

8ec,  as  to  the  second  point,  Leehmere  v.  Ffefeher,  1  Cro.  <fc  M.  623  ;  S.  C.  Tyr.  450 ;  Dabbs 
r.  HumphrieM,  10  Bing.  446,  (25  E.  C.  L.  R.  190.)  And,  generally,  as  to  the  points  in  thit 
»sc'  and  that  in  the  text  LinJtfU  v.  Bmvor,  2  New  Ca.  241,  (29  E.  C.  L.  R.  319  ;)  Bird  v. 
Gatunion,  3  New  Ca.  883.  (32  E.  C.  L.  R.  366 ;)  Ednundi  v.  Djtvnes,  2  Cro.  <St  .M.  459 ;  S. 
0.  4  Tyr.  » 73.     And  p.  380,  ante. 


The  QUEEN  against  TOKE,  Clerk,  and  Another.— p.  227. 

Under  stats.  43  Eliz.  c.  2,  s.  7,  and  59  G.  3,  c.   12,  s.  26,  which   authorize  the   making   &f 

orders  on  children,  having  sufficiency,  to  maintain  their  parents,  such  maintenance  to  In* 

assessed  by  justices  of  the  county  where  the  sufficient  parties  dwell,  an  order  describing  the 

'      party  as  T.  G.  **  of"  the  parish  of  M.,  in  the  county,  &c.,  (for  which  the  justices  act,)  shows. 

distinctly  enough,  that  he  dwells  within  that  county. 

And,  where  the  order  recited  a  complaint  madt;  by  the  parish  oiTicers  against  T.  G.,  descriln'd 
as  above,  a  summons  issued  against  the  said  T.  G..  and  his  appearance  l)efore  the  justices, 
Slt.  ;  and  then  went  on  to  adjudge  that  the  said  T.  G.  is  of  sufficient  ability,  and  shall  forth- 
with pay,  6lc.  ;  Held,  that  the  dwelling  of  T.  G.  in  the  county  was  suiiicicntly  stated,  by 
reference,  in  the  adjudication. 

Absente  Lord  Dcnman,  C.  J. ;  dubitante  Littledale,  J. 

Perry,  in  Hilary  term  last,  obtained  a  rule  calling  on  the  Reverend 
Nicholas  Toke  and  another,  justices  of  the  county  of  Kent,  to  show 
cause  why  a  certiorari  should  not  issue,  directed  to  them,  to  remove  into 
this  Court  an  order  made  by  them  in  petty  sessions.  The  order  was  as 
follows : 

'*  County  of  Kent,  to  wit.  The  order  of  the  Reverend  Nicholas 
Toke,  clerk,  and  George  Edward  Sayer,  Esq.,  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  county,  one  whereof  is  of  tho 
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Juoriim,  made  at  a  phttj  sessions  held  at  the  Saracen's  Head  Inn,  Ash- 
or<l,  in  the  said  county,  on  Saturday,  the  2d  day  of  December,  A.  D. 
1837.  Upon  an  application  to  us,  the  said  justices,  at  the  said  petty 
Hess  ions,  by  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Mershara,  in  the  county  of  Kent,  to  have  an  order  made  on  Thomas 
Gilbert,  of  the  parish  of  Mersham,  in  the  said  county,  woolsorter,  for 
him  to  maintain  his  father  James  Gilbert,  who  is  poor  and  unable  to 
work  so  as  to  maintain  and  support  himself,  and  chargeable  to  the  said 
parish  of  Mersham,  he  the  said  Thomas  Gilbert  being  a  person  of  suffi- 
cient ability  to  maintain  and  provide  for  his  said  father,  and  the  said 
Thomas  Gilbert  having  been  duly  summoned  to  appear  before  us  the 
said  justices  at  the  said  petty  sessions,  to  the  end  that  we  might  examine 
into  the  cause  and  circumstances  of  the  premises,  and  now  appearing 
before  us  the  said  justices  in  pursuance  of  the  seid  summons,  but  he  has 
not  shown  any  sufficient  cause  why  such  order  should  not  be  made ;  and 
we,  having  heard  the  parties  so  complaining,  and  duly  considering  the 
circumstances  of  the  said  complaint,  as  well  as  the  want  of  any  ade- 
quate defence  on  the  part  of  the  said  Thomas  Gilbert,  do  adjudge  and 
determine  that  the  said  James  Gilbert  is  poor  and  unable  to  work  so  as 
to  maintain  and  support  himself,  and  actually  chargeable  to  the  said 
parish  of  Mersham,  and  that  the  said  Thomas  Gilbert  is  a  person 
of  sufficient  ability  to  maintain  and  provide  for  his  said  father :  And 
therefore  we  order  that  the  said  Thomas  Gilbert  shall  and  do  forthwith, 
upon  notice  of  this  our  order,  pay,  or  cause  to  be  paid,  to  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Mersham  for 
the  time  being,  or  to  some  or  one  of  them,  weekly  and  every  week  from 
this  present  time,  the  sum  of  2«.  6d,  for  and  towards  the  sustentation, 
relief,  maintenance,  and  support  of  the  said  James  Gilbert,  for  and 
during  so  long  time  as  the  said  James  Gilbert  shall  bo  chargeable  to  the 
said  parish  of  Mersham,  or  until  the  said  Thomas  Gilbert  shall  be  legally 
directed  to  the  contrary.  Given  under  our  hands  and  seals  the  day  and 
year  first  above  written. 

N.  ToKE.  George  Edward  Sayer. 

Deedea  now  showed  cause. — The  only  question  will  be,  whether  or  not 
this  order  be  on  the  face  of  it  informal.  Stat.  43  Eliz.  c.  2,  s.  7,  directs 
that  the  maintenance  of  parents  by  children  having  sufficiency  shall  be 
"  according  to  that  rat^,  as  by  the  justices  of  peace  of  that  county 
where  such  sufficient  persons  dwell,"  shall  be  assessed.  Stat.  59  G.  3, 
c.  12,  s.  26,  gives  to  justices  ''for  the  county  or  other  jurisdiction  in 
which  any  such  sufficient  person  shall  dwell*'  the  power  of  making  such 
a<*se3sment  in  petty  sessions  as,  by  the  former  act,  might  be  made  by 
the  justices  in  quarter  sessions.  The  objection  taken  to  this  order  is, 
that  it  does  not  anywhere  show  that  Thomas  Gilbert  dwells  within  the 
county  of  Kent,  or  therefore,  that  he  is  within  the  jurisdiction  of  the 
justices.(a)  But,  in  stating  the  appliqation  made  by  the  parish  officers, 
he  is  described  as  "  Thomas  Gilbert  of  the  parish  of  Mersham,  in  the 
said  county;"  and  that  description  is  carried  on  by  reference  through 
the  order,  the  party  being  always  termed  "  the  saia  Thomas  Gilbert." 
In  affidavits  it  is  necessary  to  state  the  party's  residence ;  but  "  of" 

{a)  It  was  also  objected,  in  moving  for  this,  rule,  (before  Patteson,  J.,  in  the  Bail  court,) 
that  the  niAgistrates  did  not  appear  by  the  order  to  be  justices  usually  acting  for  the 
division  in  which  Mersham  was  situate ;  but  the  learned  Judge  refused  to  grant  a  rule  on 
this  ground,  sajing,  that  they  appeared  to  be  justices  for  the  county,  and  divi^iLotui  were 
mere  matter  of  arrangement. 
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guch  a  place  is  held  a  sufficient  description.  [Coleridge,  J. — The 
order  does  not  adjudge  that  he  is  resident  within  the  jurisdiction.] 
That  need  not  appear  in  the  adjudication  :  Rex  v.  Fox,{a)  [Littledale, 
J. — The  description  recited  here  is  merely  that  given  by  the  parish  offi- 
cers.] The  whole  must  be  taken  as  the  order  of  the  justices ;  and  the 
Court  will  make  intendment  in  favour  of  such  orders.  They  are  not 
construed  as  rigidly  as  convictions  or  indictments ;  Rex  v.  BisseXj  1 
Chitt.  Burn,  (28th  ed.,)  1129,  note  (a) :  Dintressfor  Rent,  s.  V.  1  D'Oyl. 
k  Wms.  Burn,  969 :  Dktre^B,  V.  S.  C.  Sayer^s  Rep.  304,  Rex  v.  Mid- 
cUehurst,  1  Burr.  399,  Rex  y.  Lloyd,.  2  Stra.  996.  The  forms  of  an 
order  of  maintenance  upon  a  parent  or  child,  given  in  4  Chit.  Burn, 
1067,  Poor,  Appendix,  (28th  ed.,)  and  in  4  D'Oyl.  &  Wms.  Burn,  238, 
Poor,  iii.  (1),  do  not  materially  differ  from  the  present.  Rex  v.  Wood- 
ford, 1  Bott,  400,  pi.  434,  6th  ed.,  and  Rex  v.  Reve,  2  Bulst.  344,  were 
cited  in  moving  for  the  rule ;  but  it  does  not  appear,  in  the  first  case, 
what  the  form  of  the  order  was,  or,  in  the  second,  that  the  warrant  was 
considered  bad  on  the  face  of  it. 

Perjry,  contra. — By  sect.  59  6.  8,  c.  12,  s.  26,  a  jurisdiction  is  taken 
from  the  court  of  quarter  sessions,  and  given  to  the  less  public  one  of 
the  justices  in  petty  session,  with  special  words  limiting  the  jurisdiction. 
That  limitation  ought  to  be  strictly  observed.  There  is  no  ground  for 
saying  that  intendments  are  to  be  made  in  favour  of  an  order  more  than 
of  a  conviction.  It  is  often  difficult  to  draw  any  distinction  between 
them.  Whether  the  present  be  an  order  or  a  conviction,  the  jurisdiction 
does  not  appear.  In  Rex  v.  Fox  the  words  in  the  title  of  the  order, 
which  described  the  child  as  born  in  the  parish,  were  words  of  the 
justices  themselves :  here,  the  words  which  it  is  attempted  to  incorporate 
in  the  adjudication  are  those  of  the  parish  officers.  And,  even  if  the 
adjudication  mentioned  "Thomas  Gilbert  of  the  parish  of  Mersham," 
that  would  not  be  sufficient.  "Late  of  is  a  proper  description  in  an 
indictment,  because,  for  the  purpose  of  such  description,  it  is  sufficient 
if  the  party  has  ever  been  in  the  parish.  So  in  the  direction  of  a  writ 
of  summons,  under  stat.  2  W.  4,  c.  39,  s.  1,  it  is  sufficient  to  style  the 
party  "  of,"  &c.,  though  he  may  not,  in  the  ordinary  sense,  reside  in 
the  place;  actual  dwelling,  in  that  case,  not  being  material,  as  the  sta- 
tutes make  it  in  this.  Rex  v.  Reve  shows  the  strictness  maintained  on 
this  point  in  the  application  of  stat.  43  Eliz.  c.  2,  s.  7.  A  person  who, 
in  an  affidavit,  has  styled  himself  "of,"  &c.,  cannot  afterwards  deny 
what  he  has  so  stated  on  his  oath.  But,  in  an  adjudication  by  justices, 
anything  in  the  description  of  a  party  which  is  essential  to  the  proceed- 
ing must  be  expressly  found.  In  Day  v.  King,  5  A.  &  E.  359,  (31  E. 
C.  L.  R.,)  it  was  held  that  an  order  of  justices  for  payments  to  a  member 
of  a  friendly  society  must  find,  by  way  of  adjudication,  that  he  is  a 
member ;  the  statement  of  it  in  reciting  the  party's  complaint  not  being 
Fufficient.  So  in  Rex  v.  Pennoyer,  1  Bott,  400,  pi.  483,  6th  ed.,  an 
order  on  defendant  to  maintain  his  daughter  in  law  was  held  insufficient, 
because  it  did  not  adjudge  her  to  be  poor  and  impotent,  but  stated  the 
fiict  by  way  of  recital  only.  In  2  Nol.  P.  L.  263,  c.  30,  s.  4,  4tli  ed., 
it  is  said  that  an  order  for  maintenance  of  relations  "  must  state"  several 
particulars,  and  "  1st,  that  the  person  upon  whom  it  is  made  lives  within 
the  jurisdiction  of  the  justices."  Intendment  will  be  made  in  favoui 
of  an  order  of  justices  if  the  jurisdiction  be  shown,  not  otherwise.  And 
formerly  there  was  a  laxity  on  this  subject  which  would  not  prevail  now. 
(a)  Cited  in  Eex  y.  Price,  6  T.  R.  148.     -  y  -  -  -^  ^  OOglC 
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Thus  in  Rex  v.  Vennbles,  2  Lil.  Ray.  1405,  S.  C.  1  Stra.  630,  where 
justices  had  made  an  order  of  commitment  fcrt*  keeping  open  an  alehouse 
contrary  to  former  orders,  the  Court  said  they  would  intend  fthough  it 
was  not  stated  in  the  order  of  commitment)  that  the  party  had  been 
summoned. 

LiTTLEDALE,  J.(a) — This  is  an  order  made  by  justices  in  petty  sessions 
under  the  authority  given  to  them  by  stat.  59  G.  3,  c.  12,  s.  26.  That 
clause  extends  the  provisions  of  stat.  43  Eiiz.  c.  2,  s.  7,  as  to  the  per- 
sons by  whom  the  powers  are  to  be  exercised ;  hut  the  powers  themselves 
are  the  same  under  both  enactments.  The  objection  here  taken  is,  that 
the  party  is  not  sufficiently  shown  by  the  order  to  '*  dwell"  in  the  county 
for  which  the  justices  act.  I  have  great  doubt  whether  it  is  sufficiently 
averred  that  he  dwells  there ;  but  my  brothers  Patteson  and  Coleridge 
think  the  allegation  sufficient,  and  I  cannot  say  that  my  own  doubt  goes 
BO  far  as  to  induce  me  to  pronounce  the  order  bad.  The  order  recites 
an  application  by  the  churchwardens  and  overseers  of  Mersham  in  Kent, 
against  Thomas  Gilbert,  "  of  the  parish  of  Mersham  in  the  said  county." 
"  Of"  does  not  necessarily  imply  that  the  party  dwells  in  the  place  of 
which  he  is  described  to  be,  according  to  several  instances  in  Com.  Dig. 
Abatement,  (F.  25.)  The  order  next  states  that  the  justices  summon 
the  said  Thomas  Gilbert ;  which  they  may  have  done,  though  he  was 
not  resident  in  the  county  ;  and  it  then  states  an  adjudication  that  the 
said  Thomas  Gilbert  is  a  person  of  sufficient  ability,  and  that  he  do  pay, 
&c.  If  that  adopts  what  the  parish  officers  say  as  to  the  party's  descrip- 
tion, the  order  is  good ;  and  it  is  contended  that,  when  Thomas  Gilbert 
Js  described  as  "  of"  a  parish  in  Kent,  and  a  statement  then  comes,  that 
'*  the  said"  Thomas  Gilbert  is  summoned,  and  an  adjudication  follows 
igainst  ^^the  said''  Thomas  Gilbert,  he  is  sufficiently  identified  in  all 
respects.  I  must  say  that,  according  to  the  rule  stated  in  2  Nol.  P.  L. 
'263,  c.  30,  8.  4,  4th  ed.,  I  think  it  should  be  distinctly  adjudged  that 
';he  party  lives  within  the  jurisdiction.  In  Hex  v.  Woodford^  1  Bott, 
400,  pi.  434,  6th  ed.,  however,  which  is  there  cited,  the  form  of  the 
order  does  not  appear.  Upon  the  whole,  I  think  that  the  sufficiency 
of  this  order  may  be  questioned ;  but,  as  my  brothers  consider  it  main- 
tainable, the  rule  will  be  discharged. 

Patteson,  J. — I  have  had  doubts  on  this  point;  but  the  word  "of" 
very  generally  does  import  dwelling,  and  I  think  it  may  be  taken  prima 
facie  to  do  so  here.  Then,  in  the  present  case,  do  the  justices  by  their 
order  merely  recite  a  description  given  them  by  some  one  else  ?  If  so, 
it  would  be  carrying  intendment  to  a  length  hitherto  unknown  to  say 
that  the  justices,  by  their  order,  ascertain  the  place  of  dwelling.  But  I 
think  that,  in  their  adjudication,  they  adopt  the  statement  given  in  the 
recital;  and,  if  they  do  so,  the  only  question  is  whether  "of"  imports 
dwelling,  which  I  think  it  may  be  considered  to  do  here. 

Coleridge,  J. — The  rule  of  intendment  is  correctly  stated  by  Mr. 
Perry,  The  Court  must  see,  beyond  dispute,  that  the  magistrates  have 
jurisdiction ;  they  must  not  give  it  to  themselves  by  doubtful  words ; 
but,  when  the  jurisdiction  once  appears,  reasonable  intendment  will  be 
made  in  favour  of  the  order,  as  to  the  facts  stated.  It  will  be  construed 
candidly  and  liberally.  The  question  here,  however,  is  not  one  of  in- 
tendment, but  turns  on  the  meaning  of  the  word  "of."  Now  that,  in 
ordinary  cases,  is  taken  to  mean  that  the  party  dwells  in  the  place 
Jiamed.  If  then,  in  the  present  case,  Thomas  Gilbert,  of  the  parish  of 
(a)  Lord  Denman,  C.  J.,  was  attending  the  PnY^Counoil. ^qq{^ 
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Mersham,  in  the  recital,  means  that  he  dwells  at  Mersham,  who  is  '^  the 
(iaid  Thomas  Gilbert"  mentioned  in  the  adjudication  ?  I  thinlc  that  the 
justices  adopt  there  in  effect  the  words  used  in  the  recital,  and  may  be 
taken  to  mean  "the  said  Thomas  Gilbert  of  the  parish  of  Mersham.'* 
Bay  V.  King  is  a  distinguishable  case.  There  the  order  set  out  the  di- 
rection and  recital  of  the  information,  which  stated,  among  other  facts, 
that  John  Day  and  Matthew  Diver  were  the  stewards  of  the  Friendly 
society  ;  and  in  the  adjudication  they  were  mentioned  as  "  the  said  John 
Day  and  Matthew  Diver,"  without  any  other  reference  to  the  preceding 
statement.  That  did  not  show  that  the  parties  were  stewards,  whicli 
was  one  of  the  very  facts  the  justices  had  to  decide  upon.  Day  v.  King 
was  rightly  decided ;  and  our  present  determination  will  not  trench  upon 
it.  Rule  discharged  without  costs. 


DOE  on  the  several  demises  of  MADKINS  and  LONG,  agamst 
HORNER  and  ROUPELL.— p.  235. 

On  motion  to  aet  aside  a  judgment  on  an  award,  advantage  may  be  taken  of  objections  appa- 
rent on  the  face  of  the  award  but  of  none  other. 

Ejectment  being  brought  on  two  demises,  all  matters  in  diflerence  in  the  cause  were  referred 
by  m  Judge's  order,  which  directed  that  the  costs  of  the  suit  and  of  the  reference  and  award 
should  abide  the  event  of  the  award ;  that  the  party  in  whose  favour  the  award  should  be 
might  sign  judgment  in  the  same  manner  as  if  the  cause  had  been  tried  at  Nisi  Prius ;  and 
that,  if  it  was  in  plaintifTs  favour,  he  might  issue  a  writ  of  possession  thereon  and  proceeil 
in  the  usual  way  for  costs  on  such  judgment. 

The  arbitrator  awarded  that  the  plaintilf  was  entitled  to  the  possession  "  of  a  certain  part  of  the 
lands  sought  to  be  recovered,"  which  he  set  out  by  boundaries.  The  award  stated  nothing 
as  to  the  residue ;  did  not  say  on  which  demise  the  plaintilf  was  entitlixl ;  and  gave  no 
damages.     Held, 

I.  That  the  award  was  bad  for  not  stating  on  which -demise  the  plaintiflf  was  entitled. 

k.  Also  for  not  expressly  deciding  as  to  the  residue.  Per  Littledale  and  Pattcson,  Js.,  dubi- 
tantc  Coleridge,  J. 

.1.  But  not  for  giving  no  damages.    Per  Coleridge,  J. 

The  plaintiff  declared  against  the  defendants  on  the  above  demises, 
ill  Easter  term,  5  W.  4.  Issue  was  joined;  and  the  plaintiff  deUvered 
particulars  describing  the  premises  claimed  by  abuttals.  After  issue 
joined,  all  niatters  in  diflerence  in  the  cause  were  referred  to  arbitra- 
tion by  a  Judge's  order,  which  directed  that  the  costs  of  the  suit  and 
of  the  reference  and  award  should  abide  the  event  of  the  said  award ; 
tliat,  if  the  award  should  be  in  favour  of  the  plaintiff,  he  should  be  at 
liberty  to  sign  judgment  against  the  defendants  in  the  same  manner  as 
if  the  cause  had  been  tried  at  Nisi  Prius,  and  to  issue  a  writ  or  writs 
of  possession  thereon,  and  also  to  proceed  in  the  usual  way  for  costs 
on  such  judgment ;  and  that,  if  the  award  should  be  in  favour  of  the 
defendants,  they  should  be  at  liberty  to  sign  judgment  as  if  the  cause 
had  been  tried  at  Nisi  Prius.  The  order  contained  the  usual  clause 
prohibiting  either  party  from  bringing  error. 

The  arbitrator,  on  the  26th  August,  1837,  made  and  published  his 
award,  in  which,  after  reciting  in  part  the  order  of  reference,  he  pro 
needed : — '^  I,"  &c.,  "  do  make  and  publish  this  my  award  in  writing 
of  and  concerning  the  matters  referred  to  me  as  follows,  that  is  to  say, 
I  do  award  and  adjudge  that  the  said  plaintiff  was,  on  the  1st  day  of 
March,  a.  d.  1834,  and  still  is,  entitled  to  the  possession  of  a  certain 
part  of  the  lands  sought  to  be  recovered  in  the  said  action,  that  is  to 
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say,"  &c. :  he  then  set  out  the  part  so  adjudged  to  the  plaintiff  by 
boundaries,  referring  to  a  map  annexed  to  the  award ;  and  concluded 
his  award  without  any  further  adjudication. 

Ogle,  in  Hilary  term,  1838,  obtained  a  rule  to  show  cause  why  the 
judgment,  which  had  been  signed  for  the  plaintiff,  should  not  be  set 
aside,  and  why  the  lessors  of  the  plaintiff'  sliould  not  be  restrained  from 
issuing  execution,  on  the  grounds,  "  That  the  arbitrator  has  not  finally 
decided  the  matters  in  difference  referred  to  him;  that  he  has  not 
awarded  any  damages  to  the  lessors  of  the  plaintiff;  and  that  the 
award  purporting  to  have  been  made  by  the  said  arbitrator  is  not  in 
favour  of  the  said  lessors  of  the  plaintiff,  so  as  to  entitle  them  to  enter 
up  judgment  pursuant  to  the  terms  of  the  order  of  reference."  The 
rule  directed  that  proceedings  should  be  stayed  in  the  mean  time,  but 
that  the  lessors  of  the  plaintiff  should,  nevertheless,  be  at  liberty  to 
move  for  an  attachment  if  they  should  think  fit. 

Cresstvell  and  Armstrong  now  showed  cause. — The  present  application 
would  be  too  late  if  it  were  for  setting  aside  the  award ;  but  it  will  be 
said  that  the  defendants  may  still  take  advantage  of  any  defect  on  the 
face  of  it :  Manser  v.  Jleaver,  3  B.  &  Ad.  295,  (23  E.  C.  L.  R.)     This 
award,  however,  shows  no  such  defect.     It  professes  to  be  made  "  of  and 
concerning  the  matters  referred."     Those  matters  are  certain  lands 
which  are  set  out  by  metes  and  bounds,  and  the  right  to  which  is  dis- 
puted between  the  parties.      Then  the  arbitrator  adjudges  that   the 
plaintiff  is  entitled  to  a  certain  part  of  those  lands,  which  he  marks  out 
by  boundaries.     That  means  that  the  plaintiff  is  entitled  to  so  much  and 
no  more :  the  defendants  are  entitled,  under  the  award,  to  retain  pos- 
session of  the  rest.     It  is  as  if  assumpsit  were  brought  for  lOOZ.,  and  an 
arbitrator  awarded  101,  to  the   plaintiff.     No  adjudication  would  be 
necessary  as  to  the  residue.     In  ejectment,  a  verdict  as  to  any  part  of 
the  premises  claimed  entitles  the  lessor  of  the  plaintiff  to  enter  up  judg- 
ment generally.     The  Court  will  not  institute  a  comparison  between 
what  was  claimed  and  what  is  to  be  recovered,  Doe  dem.  Drapers'  Com- 
pany V.  Wilson,  2  Stark.  N.  P.  C.  477,  (3  E.  C.  L.  R. ;)  it  is  for  the 
lessor  of  the  plaintiff  to  see  that  he  does  not  take  out  execution  for  more 
than  he  is  entitled  to.     The  award,  therefore,  is  final  in  this  respect. 
As  to  damages,  it  was  not  necessary  that  the  award  should  give  them. 
The  object  of  an  action  of  ejectment  is  not  damages  but  possession. 
An  award  of  damages  was  not  necessary  here  to  give  costs.     The  costs 
were  to  abide  the  event  of  the  award ;  and  that  is  substantially  for  the 
plaintiff.     [Littledale,  J. — Can  you  enter  up  judgment  for  costs,  unless 
there  are  nominal  damages  at  least  to  warrrant  taxing  them  ?(a)]     The 
title  to  costs  here  does  not  depend  upon  the  statute  of  Gloucester,  but 
on  the  order  of  reference ;  and  that  directs  that,  if  the  award  shall  be 
in  favour  of  the  plaintiff,  he  shall  be  at  liberty  to  sign  judgment  in  the 
same  manner  as  if  the  cause  had  been  tried  at  Nisi  Prius,  and  to  issue 
a  writ  of  possession  thereon.     Suppose  the  lessors  of  the  plaintiff  entered 
up  a  judgment,  simply,  that  the  plaintiff  should  recover  his  term ;  by 
the  order  of  reference  no  writ  of  error  could  be  brought :  nor  would  it 
he  error ;  for  he  is  not  bound  to  enter  up  judgment  for  damages  and 
costs.     And,  further,  the  order  of  reference  directs  that  he  shall  be  at 
liberty  *'to  proceed  in  the  usual  way  for  costs  on  such  judgment;"  that 
clause  gives  him  power  to  enter  up  judgment  for  nominal  damages, 
(a)  See  etat.  Gloucost.  6  £.  1,  c.  1,  s.  2 ;  2  Inst  288. 
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assuming  that  it  were  necessary.  The  arbitrator  had  no  express  autho- 
rity, by  the  order  of  reference,  to  direct  a  verdict  to  be  entered  ;  and 
there  was  none  on  the  record.  ITutchinson  v.  BlacktveU^  8  Bing.  331, 
(21  E.  C.  L.  R.,)  shows  that  he  could  not,  under  the  submission,  order 
a  verdict  for  damages.  In  Wykes  v.  Shipton^  3  Nev.  &  M.  240,  (28  E. 
C.  L.  R.,(a)  which  may  be  cited,  the  plaintiff  was  entitled  to  damages 
on  the  new  assignment ;  and,  the  arbitrator  not  having  given  them,  there 
were  no  means  of  supplying  the  defect :  the  Court  could  not  do  so.  But 
the  present  case  is  more  like  the  Anonymous  case  there  cited  from  1 
Smith's  Reports,  page  426,  where  the  costs  of  a  cause  referred  were  to 
abide  the  event  of  the  award,  and,  the  arbitrator  having  ordered  some- 
thing to  be  done  which  showed  the  event  to  be  in  favour  of  the  plain- 
tiff, the  latter  was  held  entitled  to  costs,  though  the  award  did  not  direct 
a  verdict  to  be  entered. 

It  will  be  further  objected  to  the  present  award,  that  the  arbitrator 
does  not  say  on  whioh  demise  the  plaintiff  is  entitled.  But  he  virtually 
finds  for  him  on  both.  Intendment  will  be  made  in  favour  of  this  award, 
as  it  was  of  the  judgment  in  ejectment  after  verdict  in  Morris  v.  Barry ^ 
1  Wils.  1,  2  Stra.  1180. 

Sir  W.  W.  Follett  and  Ogle^  contra. — First,  the  award  does  not  in- 
clude all  the  matters  in  difference.  According  to  the  argument  on  the 
other  side,  an  award  would  be  good  which  decided  the  title  as  to  a  single 
inch  of  land  only,  though  the  submission  was  of  a  dispute  as  to  a  thou- 
sand acres.  [Coleridge,  J. — Suppose  no  evidence  had  been  offered  as 
to  any  part,  but  that  respecting  which  the  arbitrator  has  decided.]  The 
arbitrator  should  then  have  awarded  that  the  defendant  was  entitled  to 
the  possession  of  the  remainder.  [Coleridge,  J. — The  only  effect  of  such 
an  award  would  be  that  the  plaintiff's  right  to  possess  that  part  would  be 
negatived.  Is  not  that  substantially  done  by  this  award  ?]  Suppose 
the  claim  referred  were  partly  on  account  of  goods  sold  and  delivered, 
and  partly  for  some  other  cause  perfectly  distinct :  would  it  be  sufficient 
to  confine  the  award  to  the  latter  cause,  on  the  ground  that  the  claim  on 
account  of  goods  sold  and  delivered  was  impliedly  negatived  ?  [Patte- 
SON,  J. — If  assumpsit  were  brought  in  respect  of  a  great  many  articles, 
and  the  arbitrator  simply  ordered  a  verdict  for  50?.,  that  would  be  final.] 
That  might  perhaps  be,  where  the  award  did  not  show  that  there  was  a 
part  as  to  which  no  decision  was  given ;  for  it  might  be  intended  that 
the  50?.  applied  to  the  whole.  But  here  it  appears,  on  the  face  of  the 
award,  that  it  omits  to  decide  at  all  as  to  one  part  of  the  claim.  In  the 
matter  of  Rohson  and  Railston,  1  B.  &  Ad.  723,  (20  E.  C.  L.  R.,)  and 
Samuel  v.  Cooper,  2  A.  &  E.  752,  (29  E.  C.  L.  R.,)  (6)  show  that  this 
defect  is  fatal ;  and  that,  even  if  the  plaintiff  had  expressly  abandoned 
his  claim  as  to  the  residue  of  the  land  here,  the  award  ought  to  contain 
a  decision  upon  that  part  of  the  claim.  As  it  now  stands,  it  is  not  final. 
The  defendants  might  still  be  sued  in  ejectment  for  the  residue,  on  tho 
demise  of  tho  same  lessors.  It  is  attempted  on  the  other  side  to  put  the 
aword,  in  this  respect,  on  the  footing  of  a  verdict  at  Nisi  Prius :  but  a 
verdict  is  often  good  where  an  award  would  be  bad ;  the  object  of  a 
reference  is  to  place  parties  in  a  situation  different  from  that  in  which  a 
verdict  could  place  them.     The  reference  is,  not  of  the  cause,  but  of  all 

{a)  See  the  end  of  this  case. 

(6)  See  la  the  Matter  of  Oillon  Y.  The  Mersey  and  Clyde  Navigation  Company^  8  B.  & 
Ad.  493,  (23  E.  C.  L.  R.) 
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•■nattera  in  difference  in  the  cause.  The  award,  if  properly  made,  would 
be  conclusive  as  to  the  whole ;  Doe  dem.  Morris  v.  RoBser^  3  East,  11. 
Secondly,  the  award  ought  to  have  shown  on  which  demise  the  plaintiff 
ia  to  recover.  Both  lessors  cannot  be  entitled ;  but  this  award  is  con- 
clusive against  the  defendants  as  to  both  demises.  If  one  lessor  were 
to  convey  his  interest  to  the  defendants,  would  they  have  a  title  or  not  ? 
Or,  if,  instead  of  execution  issuing,  two  separate  actions  of  ejectment, 
on  the  respective  demises,  were  brought  against  the  defendants,  would 
this  award  be  conclusive  evidence  on  each :  Besides,  the  taxation  of 
costs  must  be  guided  by  the  event  of  the  evi<lence  on  each  demise  ;  Doe 
dem.  Smith  v.  Webber,  2  A.  &  E.  448,  (29  E.  C.  L.  R.)  Thirdly,  damages 
ought  to  have  been  awarded.  On  what  can  the  costs  be  taxed  ?  They 
were  to  abide  the  event  of  the  award :  but  what  is  the  event  of  the 
award  ?  Wykes  v.  Shipton,  post,  p.  246,  note  (a),  is  in  point.  [Patte- 
SON,  J.,  referred  to  Steeple  v.  Bonaall,  4  A.  &  E.  950,  (31  E.  C.  L.  R.)] 
In  the  matter  of  Deeming  and  Fearnleij,  o  B.  k  Ad.  403,  (27  E.  C.  L.  R.,) 
shows  that  this  award  determines  nothing  as  to  costs.  It  is  contended 
that  there  was  no  power  here  to  award  a  verdict :  but  damages  might 
have  been  awarded :  in  contemplation  of  law  every  ejectment  implies 
damage ;  every  verdict  is  for  damages :  and  the  parties,  by  the  submis- 
sion, were  to  be  at  liberty  to  sign  judgment  as  upon  a  verdict  at  Nisi 
Prius.  These  objections  are  all  on  the  face  of  the  award  :  the  judgment 
therefore  must  be  set  aside.  In  Wrightson  v.  Bywater^  3  M.  &  W.  199, 
on  a  motion  to  set  aside  a  judgment  entered  upon  an  award,  the  Court 
discussed  the  validity  of  the  award. 

LiTTLEDALE,  J.  (a)  Although  the  time  for  setting  aside  the  award 
be  expired,  yet  on  motion  for  an  attachment  cause  might  have  been 
shown  on  the  ground  that  the  awar.l  was  bad  on  the  face  of  it.  (6)  It 
is  true  that  the  defendants  here  are  not  showing  cause  against  a  rule 
by  which  it  is  sought  to  enforce  the  award,  but  endeavouring  to  get  rid 
of  the  judgment  founded  upon  it.  I  think,  however,  that  under  such 
circumstances  advantage  may  be  taken  of  any  objection  on  tlie  face  of 
the. award.  Then  as  to  the  objections.  The  order  of  reference  does 
not  give  any  description  of  the  premises:  it  refers  "matters  in  difference 
in  the  cause."  But  the  award  shows,  with  the  aid  of  the  map,  what 
was  in  difference  in  the  cause  ;  and  it  professes  to  be  "  of  and  concern- 
ing the  matters  referred,'*  that  is,  the  matters  in  diflerence  in  the  cause. 
Now  the  arbitrator  does  not  profess  to  make  his  award  of  all  these 
matters,  but  distinctly  confines  it  to  a  "part  of  the  land  sought  to  be 
recovered."  The  counsel  for  the  plaintiff  say  that  this  is,  in  effect,  an 
award  of  the  rest  to  the  defendants. ;  or,  at  least,  an  award  that  the 
plaintiff  has  no  title  to  the  rest.  That  may  be  the  arbitrator's  meaning: 
but  is  such  meaning  expressed  ?  Suppose  assumpsit  were  brought  for 
50/.,  for  the  price  of  a  horse,  and  50/.  more  for  the  price  of  a  bale  of 
cloth ;  and  that  the  award  showed  this,  and  then  gave  the  first  50/.  to 
the  plaintiff:  it  may  possibly  be  said  that  this  would  be  awarding  for 
the  defendant  as  to  the  other  50/.  But  I  think  that,  when,  in  eject- 
ment, all  matters  in  difference  in  the  cause  are  referred,  the  arbitrator, 
after  deciding  as  to  one  part,  and  so  expressing  himself,  should  do 
something  as  to  the  other.  I  do  not  say  what  he  ought  to  do :  whether 
he  should  set  out  the  residue  by  metes  and  bounds,  or  may  describe 

{lf\  Lord  Denman,  C.  J.,  was  attending  the  Privy  Council. 

(a )  Soe  Maearlhur  ▼.  Campbell,  2  A.  dc  E.  52,  (29  £.  C.  L.  R.  27.) 
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one  part  specifically,  and  then  award  as  to  the  remainder  in  general 
terms.  But  I  tliink  his  omitting  of  all  mention  of  the  remainder  is  not 
tantamomit  to  deciding  that  the  plaintitT  has  no  title  to  it.  On  this 
ground,  therefore,  the  rule  must  be  made  absokite.*  I  think  also  that 
the  arbitrator  ought  to  have  said  on  which  of  the  two  demises  the 
plaintiff  was  entitled  to  recover.  It  is  indeed  possible  that  part  of  the 
land  which  is  awarded  to  the  plaintiff  might  be  recoverable  under  one 
demise,  and  part  under  the  other.  Still  the  arbitrator  should  state  how 
the  right  is.  I  own  that  it  is  not  usual  to  take  a  verdict  so :  but  a  ver- 
dict may  find  that  as  to  100  acres  the  plaintiff  is  entitled  on  the  demise 
of  A.,  and  as  to  another  100  acres  on  the  demise  of  B.  It  may  make 
a  difference  in  the  taxation  of  costs.  A  verdict  might  be  set  'right  in 
this  respect  by  the  Judge's  notes:  here  there  is  nothing  upon  which  to 
proceed. 

Patteson,  J.  This  is  an  application  to  set  aside  a  judgment  on  an 
award  :  it  would  be  too  late  to  set  aside  the  award  itself  No  objec- 
tion can  now  be  taken  which  does  not  arise  on  the  face  of  the  award. 
JVrightson  v.  By  water  ^  3  M.  &  W.  199,  does  not  sliow  that  any  other 
objection  can  be  noticed.  Then,  as  to  what  is  on  the  face  of  the  award. 
To  make  this  award  good,  we  must  import  what  the  Court  never  does 
import.  We  cannot  say  that  the  plaintiff  is  to  recover  costs  as  to  one 
part,  and  the  defendants  as  to  another.  The  ejectment  is  for  certain 
premises;  and  thes3  appeared  on  the  particulars  of  demand.  The  re- 
ference is  of  all  matters  in  difference  in  the  cause ;  and  the  parties  are 
to  be  at  liberty  to  sign  judgment  as  if  the  cause  had  been  tried  at  Nisf. 
Prius.  The  arbitrator  professes  to  decide  only  as  to  a  part  of  the  pre- 
mises  in  dispute,  which  he  sets  out  by  metes' and  bounds :  he  says  no- 
thing of  the  residue :  he  does  not  even  add,  after  stating  to  what  the 
plaintiff  is  entitled,  that  he  is  entitled  to  no  more.  If  this,  by  implica- 
tion,  be  an  award  for  the  defendants  as  to  the  residue,  the  Master  will 
be  at  liberty  to  tax  costs  for  the  defendant  as  to  all  that  the  award  dons 
not  mention ;  and  the  defendants  may  set  up  the  award  in  a  future 
action  brought  for  the  residue  on  the  same  demises;  for  it  is  conceded 
that  an  award  for  a  defendant  in  ejectment  is  a  bar.  Now  it  is  dilfi- 
cult  to  say  that  the  defendants  can  do  so  horn.  There  should  have 
been  an  express  decision  as  to  the  residue.  Whether  it  was  nect.'j-sary 
to  set  it  out  by  metes  and  bounds  we  need  not  determine :  I  should  suy 
that  this  ought  to  have  been  done.  But  We  cannot  see  that  llie  arbi- 
trator has  determined  at  all  as  to  the  residue.  At  any  rate,  the  defend- 
ants are  entitled  to  a  determination  of  their  right  under  the  arbitrator's 
hand.  Otherwise  this  awkwardness  arises:  if  the  defendants  bring 
ejectment  for  the  part  to  which  the  award  declares  the  plaintilf  eutitlod, 
they  are  at  once  concluded  by  the  award;  if  they  are  sued  for  the 
residue,  then,  to  avail  themselves  of  the  award,  they  must  show,  first, 
that  there  was  a  residue  in  difference;  secondly,  wiiat  tlip  residue  is. 
I  do  not,  however,  say  that  this  last  suggestion  is  quite  conclusive.  I 
also  tliink  the  award  bad  for  not  showing  on  which  title  the  plaintiff 
has  a  right  to  the  part  named.  The  costs  are  to  abide  the  event.  But 
tiie  award  does  not  say  on  which  demise  the  event  is  in  favour  of  the 
j)laintiff :  it  can  hardly  be  so  on  both.  It  may  be  that  some  of  this 
part  is  recoverable  under  one  demise,  some  under  the  other;  but,  if  so, 
that  should  be  said :  if  the  plaintiff  recovers  on  one  demise  only,  the 
defendants  are  entitled  to  costs  on  the  other.      We  must  tiierefore  set 
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this  award  aside,  or  at  least  do  that  which  is  tantamount  to  setting  it 
aside.  I  agree  that  the  Court  ought  not  to  be  astute  in  finding  objec- 
tions to  an  award.. 

Coleridge,  J.  The  defendants  can  be  in  no  better  position  thaii 
they  would  be  in  upon  motion  for  an  attachment ;  and  it  has  been  long 
settled  that,  on  such  motion,  no  objections  can  be  taken  which  are  not 
on  the  face  of  the  award.  After  an  award  has  been  left  unquestioned 
for  a  long  time,  a  party  who  lies  by  is  not  to  be  in  a  more  favourable 
situation  than  if  the  opposite  party  had  attempted  to  enforce  it  by  at- 
tachment. I  agree  that  fVrightson  v.  By  water  ^  3  M.  &  W.  199,  de- 
termines nothing  here,  because  in  that  case  the  point  was  not  decided, 
and  the  Court  sustained  the  award.  If  the  fate  of  this  award  had  de- 
pended upon  the  pohit  which  has  been  principally  discussed,  I  should 
have  wished  to  take  time  before  I  decided  that  it  was  bad.  For,  though 
I  assent  to  the  general  principle  that  there  must  be  a  decision  on  all 
that  is  referred,  yet,  taking  into  consideration  the  anxiety  which  the 
Courts  feel  to  uphold  awards,  I  should  doubt  whetlier  the  arbitrator, 
though  he  has  not  expressly  decided  on  all  the  matters,  has  not  done 
all  that  is  necessary.  If  he  had  expressly  said  that  the  plaintiff  was 
not  entitled  to  the  residue  of  the  premises  claimed,  the  defendants 
would  have  had  the  full  benefit  of  the  award :  yet  then  they  woidd 
have  been  as  much  compelled  to  resort  to  parol  evidence  in  a  future 
proceeding  as  now.  I  agree,  however,  that,  as  the  arbitrator  does  not 
profess  to  go  into  the  question  as  to  more  than  one  part  of  the  premises 
'Claimed,  that  may  constitute  a  material  distinction :  and  if  I  were  bound 
to  decide  upon  this  part  of  the  case,  I  should  perhaps  agree  with  the 
rest  of  the  Court.  As  to  the  other  point,  here  is  an  award  respecting 
a  portion  of  land  claimed  on  two  demises.  But  the  arbitrator  does  not 
say  on  which  demise  the  plaintiff  is  to  recover.  That  is,  in  substance, 
lie  does  not  say  which  party  is  to  recover  the  land.  The  award  is 
therefore  uncertain.  Besides,  the  costs  cannot  be  taxed  upon  such  an 
award.  As  to  the  arbitrator  having  awarded  no  damages,  I  think  the 
award  is  nevertheless  good :  because,  with  the  disposition  which  I  have 
already  expressed  to  uphold  awards,  I  think  the  plaintiff  would  be  en- 
titled to  all  costs  which  a  verdict  at  the  assizes  would  have  given  him. 
And,  though  I  have  some  doubt  whether  the  arbitrator  could  expressly 
award  damages  upon  this  reference,  I  think  the  plaintiff  in  signing 
judgment  might  enter  it  for  Is.  damages. 

Rule  absolute,  (a) 

(a)  WYKES  against  SHIPTON  and  Another.— p.  246 

In  trespass,  qoare  clausum  fregit,  &c.,  defendant  pleaded  aevenil  pleas,  to  some  of  which  plaintiff 
replied,  and  issue  was  joined  on  the  replication ;  as  to  others,  the  plaintiff  new  assigned,  and 
signed  judgment  for  want  of  a  plea.  The  cause  went  to  the  assizes  for  an  assessmenf  nf 
damegps  on  the  new  assignment,  and  for  trial  on  ttie  issues  joined.  A  verdict  was  taken  fot 
the  plaintiff,  subject  to  a  reference  of  the  caut^e  and  all  matters  in  difference ;  the  costs  to  abid« 
the  event  of  the  award.  The  arbitrator  awarded  in  defendants  favour  as  to  the  matter  di^ 
puted  on  the  issues,  and  directed  a  verdict  to  lie  entered  for  him,  instead  of  the  former  veidii-t ; 
but  he  took  no  notice  of  the  new  assignment. 

HeKi,  (nat  'the  award  waa  therefore  bad,  and  that  the  Court  could  not  remedy  the  defect 

TikKspASfl  for  breaking  and  entering  plaintiff's  dwelling-house,  and  pulling  down  a  flue  therein, 
and  fixing  a  plate  across  an  opening  through  which  smoke  from  the  said  dwelling-house  wan 
accustomed  to  pass  through  the  said  flue,  dtc.  There  were  several  counts,  to  which  special 
pleas  were  pleatled.  The  plaintiff  new  assigned  as  to  some  of  the  pleas,  and  signed  judgment 
on  the  new  assignment  for  want  of  a  plea.    Issues  were  joined  on  the  replication  as  to  other 
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pleas.  Notice  of  tnal  was  given  as  to  the  issues  in  fact,  and  for  an  assessment  in  ilamages  on 
tlie  new  assignment  On  the  trial  before  Parkk,  J.,  at  the  Eesex  Summer  atipizes,  1834,  it  was 
ordered  that  a  verdict  should  be  entered  for  the  plaintiff  for  the  damages  in  the  declaration,  sub- 
ject to  the  award  of  a  barrister,  to  whom  the  cause,  and  an  indictment  against  the  plaintifl'  for 
an  assault,  and  all  matters  in  difference  between  the  parties,  were  referred,  and  who  was  to  order 
that  verdicts  should  be  entered  therein  as  he,  the  arbitrator,  should  think  proper,  and  to  direct 
what  should  be  done  between  the  parties  to  secure  to  both  the  enjoyment  of  an  exit  for  the 
smoke,  Sec  :  and  that  the  plaintifT should  pay  such  compensation,  ifany,  as  the  arbitratir  should 
think  fit  to  award  to  the  proACculor  ot  the  indictment;  the  arbitrator  to  order  what  should  be 
done  respecting  the, matter  in  dispute ;  the  costs  of  the  first-mentioned  cause  to  abide  the  event 
of  the  award,  and  the  costs  of  the  reference  and  all  other  costs  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  made  his  award  "of  and  concerning  the  several  matters  so  as  aforesaid 
referred."  as  follows: — ^That  the  plaintiff  had  no  right  to  use  the  flue,  in  respect  of  a  disturliance 
of  which  use  the  action  was  brought;  and  that  therefore  the  verdict  entered  in  the  cause  should 
he  set  aside  and  a  verdict  entered  for  the  defendants;  that  the  plaintifl*  should  lie  at  lil)erty  fo 
place  an  iron  pipe  as  descrilied  in  the  award;  Uiat  he  should  pay  to  8hipton  10/. as  a  compensa- 
tion for  the  assault;  and  that  each  party  should  pay  his  own  co8ts  of  the  reference,  and  a  moiety 
of  the  costs  of  the  award.  The  award  did  not  notice  the  new  asMignment,  or  the  Judtrment 
thereon.  Before  any  judgment  was  entered  on  this  award,  ui  Michaelmas  term,  1 833,  Chunotil 
obtained  a  rule  to  show  cause  why  the  award  should  not  be  set  aside,  on  the  ground  that  it  did 
not  put  a  final  end  to  the  cause,  but,  at  most,  only  disposed  of  the  issues  in  fuct ;  that  it  as6e<7sed 
no  damages,  and  did  not  adjudicate  upon,  or  put  an  end  to,  the  residue,  viz.,  the  damages  to 
which  platntifi*  might  be  entitled  on  the  judgment  on  the  new  assignment,  or  the  phiintiff 's  rights 
ms  regarded  that  judgment :  that  it  appeared  that  the  only  reason  why  the  arbitrator  ordered  a 
verdict  for  the  defendant  was,  that  he  found  that  plaintiff  had  no  right  to  use  the  flue  as  in  the 
awanl  mentioned,  whereas,  as  appeared  by  the  pleadings,  the  obstruction  thereto  was  not  the 
(loint  in  dispute  in  the  cause,  nor  one  of  the  points  in  dispute  l)etween  the  parties,  nor  a  matter 
the  determination  of  which  for  the  defendant  entitled  him  to  a  verdict. 

On  behalf  of  the  defendants  it  was  swora  that  the  action  was  brought  for  obf>tructing  the  fluo 
which  plaintiff  claimed  to  use,  and  that  the  whole  of  plaintiff's  evidence  applied  thereto  :  and 
that  the  judgment  on  the  new  assignment  was  not  brought  before,  nor  mentioned  to,  the  arbi- 
trator. 

Thesi^  now  showed  cause.  The  statement  that  this  action  was  brought  for  obstructing  the 
flue  is  merely  the  arbilrator*s  mode  of  describing  the  gravamen,  and  is  sufficient,  being  subsian- 
tially  correct  [Taukton,  J.  He  has  described  it  according  to  the  substance.]  As  to  the  omis- 
sion to  give  damages  on  the  new  assignment,  it  is  clear  that,  in  effect,  all  matters  in  dispute  be- 
tween the  parties  have  been  settled.  Cross  v.  Johnmn^  9  B.  &  C.  613,  shows  that  a  recovery 
of  damages  on  the  new  assignment  was  not  necessary  to  give  the  dcfemlants  their  costs  of  the 
trial.  Broadbent  v.  ShaWt  2  B.  &  Ad.  940,  also  bears  upon  this  point  [Pattehun,  J.  The 
difficulty  LB  in  saying  whether  or  not  the  defendants  can  have  their  costs  taxed  on  the  new  assign- 
ment, no  damages  having  been  assessed  upon  it]  That  diHiculty  m»y  be  removed,  the  appli- 
cation here  being  to  the  discretion  of  the  Court  In  a  case.  Anofiymuus,  1  Smith's  Rep.  426, 
where  the  costs  of  a  cause  were  ordered  to  abide  the  event  of  an  award,  and  the  arbitrator 
awarded  in  favour  of  the  plaintiff  as  to  the  enjoyments  of  rights,  but  omitted  to  give  him  costs, 
or  direct  a  verdict  to  be  entered,  this  Court  made  a  rule  absolute  to  tax  the  plaintiff  his  costs. 

Channeiiy  contra.  Assuming  that  the  plaintiff  here  was  entitled  only  to  one  shilling  on  the 
new  assignment,  that  cannot  be  given  without  an  inquiry.  It  is  true  that  the  Court,  where  it 
has  power,  will  endeavour  to  supply  the  defects  of  an  award  ;  but  here  no  such  power  exists. 
The  present  is  not  an  application  to  its  discretion.  The  award  ought  to  have  been  such  that 
the  Court  could  give  final  judgment ;  but  as  to  the  new  assignment  that  cannot  be  done. 

Lord  Dk^tman,  C.  J.  A  goo<l  objection  has  been  taken,  namely,  that  the  arbitrator  has 
awarded  nothing  on  the  new  assignment ;  and  we  find  no  means  of  getting  over  that  ubjectio!t. 
l*he  rule  must  therefore  be  absolute. 

LiTTLKiiALE,  J.  I  am  of  the  same  opinion.  In  Com.  Dig.  Pleader,  Z.  1,  it  is  laid  down 
mat  '*  If  there  be  judgment  by  default  or  confession,  and  the  certainty  of  the  demand  appears 
Qpon  record,  the  Court  may  a.ss4\ss  damages  without  awarding  a  writ  oi  niquiry.  it  they  will,'* 
**  with  the  consent  of  the  plaintiff:"  but  it  is  said  afterwards,  that,  *'  where  issue  is  joined,  a  writ 
of  inquiry  never  issues ;  for  the  jury,  which  tries  the  issue,  must  assess  the  datnages,  and  the 
omission  cannot  be  supplied  by  a  writ  of  inquiry."     That  applies  to  the  present  cane. 

Tauxton,  J.  We  entertain  no  doubt  as  to  the  existence  of  the  defect;  tiie  only  question  is, 
whether  there  be  any  mode  of  curing  it ;  and  I  can  find  none. 

FATTKaoir,  J.,  concurred. 

Rule  absolute. 
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MARY  LANT  against  PEACE.— p.  248. 

P.  raortgftged  land  to  L.  for  4001.  Afterwnrds  P.  borrowed  1000/.  more  from  L.,  and  mort- 
gaged other  land  to  him  as  a  security  for  the  whole  HOG/.  Held,  that,  under  etat.  55 
Q.  3,  c.  184,  the  last  mortgage  required  an  ad  valorem  mortgage  stamp,  with  pro- 
gressive duty,  on  the  10002.,  and  also  a  deed  stamp  on  the  fresh  security  upon  the  400/., 
as  a  deed  not  otherwise  charged  for. 

Debt  oh  an  indenture  under  seal  of  the  defendant,  dated  5th  April, 
1837,  whereby  he  covenanted  to  pay  the  plaintiff,  on  5th  October,  1837, 
1000^.  with  interest  at  5  per  cent. ;  plea,  non  est  factum. 

On  the  trial  before  P-\RK,  J.,  at  the  last  Warwickshire  assizes,  the 
plaintiff  put  in  a  deed  of  the  date  alleged  in  the  declaration,  under  the 
defendant's  seal.  This  deed  recited  two  deeds,  one  of  November  1834, 
the  other  of  December  1836.  By  the  recital  it  appeared  that  the  deed 
of  1834  was  a  mortgage  deed,  by  the  defendant  and  a  person  named 
Nicklin,  to  secure  the  payment  of  400L  then  lent  to  the  defendant  and 
Nicklin  by  one  W.  Lant,  each  of  the  borrowers  covenanting  for  himself 
to  pay  the  whole,  and  each  having  power  to  redeem ;  and  that  the  deed 
of  1836  was  a  transfer  of  that  mortgage  by  W.  Lant  to  the  plaintiff, 
Mary  Lant.  By  the  deed  on  which  the  action  was  brought,  the  defend- 
ant, having  borrowed  lOOOZ.  more  from  the  plain tiflF,  mortgaged  certain 
property,  not  included  in  the  former  mortgage,  to  the  plaintiff  as  a  secu- 
rity for  the  lOOOZ.  newly  borrowed,  and  also  as  an  additional  security 
for  the  400/.  previously  lent.  This  deed  had  four  skins.  The  first 
skin  had  two  stamps,  one  of  5Z.,  the  other  of  1/.  15s. ;  the  second,  third, 
and  fourth  skin  had  each  a  stamp  of  IL  But  the  four  together  con- 
tained 5430  words.  It  was  admitted  that  the  recited  deeds  were  duly 
stamped  with  the  ad  valorem  and  other  stamps  required :  but  it  was  con- 
tended that  the  stamps  on  the  deed  in  question  were  insufficient.  The 
learned  judge  received  the  deed  in  evidence,  and  the  plaintiff  had  a  ver- 
dict, leave  being  reserved  to  move  for  a  nonsuit.  In  this  term,  White- 
hurst  obtained  a  rule  accordingly. 

Humfrey  now  showed  cause. — Considering  the  deed  simply  as  a  mort- 
gage deed  for  1000/.,  the  stamp  required  by  stat.  55  G.  3,  c.  184,  sched. 
part  1,  Mortgage,(a)  would  be  5/.  for  the  first  1080  words,  and  1/.  more 
for  every  1080  words  in  addition.     The  51,  stamp,  and  the  three  1/. 

(a)  *•  Where  the  same  respectively  shall  be  made,  as  a  security  for  the  payment  of  any 
definite  and  certtdn  sum  of  money,  advanced  or  lent  at  the  time,  or  previously  due  and 
owing,  or  forborne  to  be  paid,  being  payable,"  &c.,  *«  Exceeding  800/.  and  not  exceeding 
500/.,  —  4/.  Exceeding  500/.  and  not  exceeding  1000/.,  — 5/."  **  And  where  any  such 
mortgage  or  wadset,  or  other  in.strument  hereby  charged  with  the  same  duty  as  a  mort- 
gage or  wadset,  together  with  any  schedule,  receipt,  or  other  matter,  put  or  endorsed 
thereon,  or  annexed  thereto,  shall  contain  2160  word.s  or  upwards,  then  for  every  entire 
quantity  of  lOHO  words  contained  therein,  over  and  above  the  first  1080  words,  a  further 
progressiva  duty  of  1/."  "Exemptions  from  the  said  ad  valorem  duty  on  mortg-nge;!,  ^^c,, 
but  not  from  nny  other  duty  to  which  the  same  may  be  liable."  **  Any  deed  or  other 
instrument,  made  as  an  additional  or  further  security  for  any  sum  or  sums  of  money." 
*'  already  secured  by  any  deed  or  in.strument,  which  shall  have  paid  the  said  ad  rulorent 
duty  hereby  charged,"  **to  be  exempt  from  the  said  ad  valorem  duty  hereby  charged,  so 
far  as  regards  such  sum  or  sums  of  monej',"  "before  secured,  in  case  such  additional  or 
further  security  shall  be  made  by  the  same  person  or  persons  who  made  the  originnl 
security ;  but  if  any  further  sum  of  money"  ••  shall  be  added  to  the  principal  money" 
••already  secured,  or  shall  be  thereby  secured  to  any  other  person,"  "  the  said  ad  vtdorfm 
duty  shnll  be  charged  in  respect  of  such  further  sum  of  money."  **  Where  any  docd 
or  writing  shall  operate  as  a  mortgage  or  other  instrument  hereby  charged  with  the  ad 
valorem  duty  on  mortgages,  and  also  as  a  conveyance  of  the  equity  or  right  of  redemption 
or  reversion  of  any  lauds,  estate,  or  property  therein  comprised,  to,  or  in  trust  for,  or 
according  to  the  direction  of  a  purchaser,  such  deed  or  writing  shall  be  charged  not 
only  with  the  said  ad  valorem  duty  on  mortgages,  but  also  with  the  ad  valorem  d\xtj 
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Htamps,  would  therefore  cover  only  a  mortgage  in  which  there  were 
fewer  words  than  5400,  whereas  here  there  are  6430.  It  must  therefore 
be  admitted  that  the  stamps  are  insufficient,  unless  the  IZ.  15«.  stamp 
can  be  applied  to  the  progressive  duty.  It  can  be  so  applied,  utiless 
wanted  for  some  other  purpose.  The  question,  therefore,  is  whether 
the  deed,  as  a  further  security  for  the  400/.,  requires  the  IL  lbs,  stamp. 
Now,  as  far  as  regards  the  400Z.,  the  deed  operates  simply  as  an  addi- 
tional security  for  money  already  secured  by  the  deeds  of  1834,  1836, 
which  have  paid  the  ad  valorem  duty.  The  defendant,  who  makes  the 
additional  security,  is  the  same  person  who  made  the  original  security : 
it  is  immaterial  that  another  party  joined  in  the  first  security,  no  new 
party  being  added  by  the  last.  The  case  therefore  falls  within  the 
express  words  of  the  exemption.  If  the  deed  had  contained  simply  the 
additional  security  on  the  400/.,  the  ad  valorem  stamp  would  not  have 
been  necessary  at  all.  This  view  is  confirmed  by  stat.  3  6.  4,  c.  117, 
ss.  1,  2 ;  those  sections  exempt  from  the  ad  valorem  duty  transfers  of 
mortgages  which  have  already  paid  such  duty :  their  intention  was  clearly 
to  put  transfers  on  the  same  footing  as  fresh  securities  on  debts  formerly 
secured ;  and  this  furnishes  an  inference  as  to  the  regulations  which  the 
legislature  considered  to  be  already  imposed  on  the  latter.  Upon  any 
view  but  that  now  taken,  it  is  impossible  to  suppose  that  fresh  securities 
would  not  have  been  expressly  protected  as  well  as  transfers.  The  duty 
regards  the  sum  secured,  not  the  security.  If  a  transfer  of  the  400/. 
mortgage  had  been  made  to  a  person  who  at  the  same  time  advanced  the 
additional  1000/.  on  the  new  security,  no  ad  valorem  duty  would  have 
been  payable  on  the  400/. ;  Doe  dem.  Bartley  v.  Qray^  3  A.  &  E.  89. 
(30  E.  C.  L.  R.)  Doe  dem.  Brame  v.  Maple,  3  New  Ca.  832,  (32  E! 
C.  L.  R.,)  assumes  the  same  principle.  Therefore  the  1/.  15^.  was  not 
payable  in  respect  of  the  400/.,  and  may  be  applied  to  the  progressive 
duty. 

Whitehursty  contra. — The  argument  for  the  plaintiff  establishes  that 
no  ad  valorem  duty  is  payable  in  respect  of  the  new  security  for  the 
400/.  The  defendant  admits  this,  but  contends  that,  in  respect  of  the 
400/.,  a  deed  stamp  was  necessary,  under  stat.  55  G.  3,  c.  184,  sched. 
part  1,  Deed,(a)  the  new  security  on  the  400/.  being  a  deed  "  not  other- 
wise charged."  The  exemption  from  the  ad  valorem  duty,  in  stat.  55 
G.  3,  c.  184,  sched.  part  1,  Mortgage,  is  expressly  declared  not  to  extend 
to  other  duties  to  which  the  deed  may  be  liable.  If  this  instrument  had 
simply  contained  the  additional  security  upon  the  original  debt  of  400/., 
there  must  have  been  a  deed  stamp :  this  liability  is  not  removed  by  its 
containing  a  security  for  the  1000/.,  requiring  distinct  stamps.     By  stat. 

hereinbefore  charged  on  a  conTcyanc^  upon  the  sale  of  any  property ;  but  where  tho 
equity  or  right  of  redemption  or  reversion  shall  be  thereby  conveyed  or  limited  in  any 
other  manner,  such  deed  or  writing  shall  be  charged  only  as  a  mortgage ;  and  in  all  other 
cases  where  a  mortgage  or  other  instrument  hereby  charged  with  the  ad  valorem  duly  on 
mortgages  shall  be  contained  in  one  and  the  same  deed  or  writing  with  any  other  mattf  r 
or  thing  (except  what  shall  be  incident  to  such  mortgage  or  other  instrument),  such  deed  or 
writing  shall  be  charged  with  the  same  duties  (except  the  progressiTe  duty)  as  such 
mortgage  or  other  instrument  and  such  other  matter  or  thing  would  have  been  separately 
charged  with  if  contained  in  separate  deeds  or  writings.  And  where  any  such  deed  ur 
writing,  as  is  mentioned  in  the  two  preceding  clauses,  together  with  any  schedule,  receipt 
or  other  matter,  put  or  endorsed  thereon,  or  annexed  thereto,  shall  contain  2160  wordb  or 
upwards,  then  for  every  entire  quantity  of  1080  words  contained  therein,  over  and  abuvu 
the  first  1080  words,  a  f artUer  jtrogrensire  duty  of  1/." 

(a)  *•  Deed  of  any  kind  whatever,  not  otherwise  charged  in  this  schedule,  nor  expressly 
exempted  from  all  stamp  duty — \l.  ld«."  (with  a  progressive  duty). 

VOL.  XXXV.— 37  Cr^n^nU 
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55  G.  3,  c.  184,  sched.  part  1,  Mortgage^  if  the  deed  in  question  con- 
tains a  conveyance  of  the  equity  of  redemption  of  the  land  mortgaged 
previously  as  a  security  for  the  400/.,  the  ad  valorem  duty  on  "  convey- 
ances" is  expressly  made  requisite,  which  is  another  ground  of  objection; 
and,  if  the  equity  of  redemption  is  not  conveyed,  then  this  is  clearly, 
as  to  the  lOOOZ.,  "  a  mortgage,  or  other  instrument"  "  charged  with  the 
ad  valorem  duty  on  mortgages,' '  and  contained  in  a  deed  with  other 
matter,  viz.  the  additional  security  for  the  400/.,  and  liable,  therefore, 
to  be  charged  as  if  the  further  security  had  been  by  a  separate  deed. 
There  are  also  strong  grounds  for  presuming  that  the  legislature  intended 
such  a  deed  to  be  stamped  with  a  deed  stamp,  from  analogy  to  the  pro- 
visions of  Stat.  3  G.  4,  c.  117,  which,  by  sect.  3,  exempts  additional 
securities,  where  a  bond  has  paid  the  ad  valorem  duty,  from  a  new  ad 
valorem  duty,  but  expressly  provides  that  they  shall  be  liable  to  the 
ordinary  deed  stamps :  the  intention  of  this  is,  to  put  additional  securi- 
ties for  money  advanced  on  bondSy  upon  which  the  ad  valorem  duty  has 
been  paid,  on  precisely  the  same  footing  as  additional  securities  fur 
money  advanced  on  indentures  upon  which  the  ad  valorem  duty  has  been 
paid ;  and  the  obvious  inference  is,  that  the  legislature  understood  that 
in  the  latter  case  a  deed  stamp  was  necessary  on  the  new  security. 
Doe  dem,  Bartley  v.  Gray  is  inapplicable,  for  there  the  Court  expressly 
abstained  from  deciding  whether  a  deed  stamp  was  necessary,  and  con- 
fined themselves  to  the  question  of  the  ad  valorem  duty.  In  Doe  dem. 
Brame  v.  Maple  there  was  a  deed  stamp  :  the  decision  was  only  that  an 
ad  valorem  stamp  was  not  required.  Here,  therefore,  the  1/.  15«.  stamp 
was  required  on  the  new  security  for  400/.,  as  a  deed ;  and  therefore 
there  is  not  a  stamp  suflScient  to  cover  the  progressive  duty  on  the  mort- 
gage for  the  1000/. 

Lord  Denman,  C.  J. — The  stamps  are  sufficient,  if  the  1/.  15«.  be 
not  required  as  a  duty  on  the  new  security  for  the  400/. ;  if  it  be,  then 
the  progressive  duty  on  the  security  for  1000/.  is  not  satisfied :  and  I 
think  that  it  is  required.  Stat.  55  G.  3,  c.  184,  expressly  provides  that 
the  exemptions  from  the  ad  valorem  stamp  on  mortgages  shall  not 
exempt  from  any  other  duty  to  which  the  instrument  shall  be  liable. 
Hero  the  instrument  was  liable  as  a  deed  creating  an  additional  security 
for  the  400/. ;  and,  as  to  this,  the  exemption  does  not  apply. 

LiTTLEDALE,  J. — I  think  this  instrument  is  not  protected  from  duty 
as  a  new  security  for  the  400/.,  by  the  part  of  the  schedule  which  is 
relied  on  for  the  plaintiff.  The  deed  is  properly  stamped,  so  far  as 
regards  the  1000/.,  but  for  the  odd  words.  That  deficiency  cannot  be 
supplied  by  the  1/.  15«.,  which  is  required  for  the  instrument  in  the 
character  of  a  deed  creating  a  new  security  for  the  400/. 

Pattesox,  J. — I  feel  no  doubt  on  this  point.  Looking  at  th6  heading 
of  tlie  exemptions,  we  find  them  refer  only  to  the  ad  valorem  duty.  If 
this  instrument  contained  only  the  additional  security  on  the  400/.,  there 
would  be  nothing  to  exempt  it  from  a  deed  stamp.  Then  the  other 
security  which  it  contains,  for  the  1000/.,  does  not  swallow  up  the 
security  as  to  the  400/.  In  Doe  dem,  Bartley  v.  Qray^  the  question 
was,  whether  the  transfer  duty  was  swallowed  up  by  an  additional 
advance  having  been  made;  and  we  held  that  it  was  so,  under  the 
express  words  of  stat.  3  G.  4,  c.  117,  s.  2.  Here  there  are  no  such 
words. 

Coleridge,  J.,  concurred.  Rule  absolute. 
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DOE  on  the  several  Demises  of  ANNE  WRIftHT  and  ELIZABETH 
WRIGHT,  against  SxMITH.— p.  255. 

8.  being  in  poHsession  of  lands,  B.  brought  ejectment  against  him,  and  recovered ;  but,  at  S.*t 
request,  forbore  taking  possession.  It  was  proposed  that  8.  should  take  a  lease ;  but  before 
this  was  done  B.  died,  having  devised  the  lands  to  T.  S.  then  signed  a  paper,  reciting  the 
above  facta,  stating  that  he  thereby  attorned  tenant  to  T.  of  the  said  lands,  then  in  his,  S.*8 
possession,  and  adding:  **  And  I  do  become  tenant  thereof  to  T.,  from,"  &c.  **  last  past.'* 
Held,  that  this  instrument  did  not  require  to  be  stamped  as  an  agreement,  though  it  was  not 
■trictly  an  attornment,  no  attornment  being  necessary  where  the  new  landlord  comes  in  as 
devisee  of  the  old. 

PlaintifT  gave  defendant  notice,  under  Reg.  Gen.  Hil.  4  W.  4,  20,  that  he  might  inspect,  and 
would  be  required  to  admit,  on  trial,  a  **  counterpart  of  lease*'  from  T.  to  8.,  dated,  «&c. ;  and 
I  a  judge,  on  summons,  made  an  order,  by  consent,  for  admitting  the  same.  The  instrument 
produced  on  the  trial  was  in  the  form  of  a  demise  from  T.  to  8.  of  tlie  date  specified,  and 
was  indorsed  "  counterpart,*'  but  was  executed  by  landlord  as  well  as  tenant.  No  proof  wns 
given  that  any  original  or  duplicate  lease  had  or  had  not  existed.  The  sump  was  sufficient 
for  a  counterpart,  but  not  for  a  lease. 

Held,  that  the  defendant,  having  consented  to  admit  a  counterpart  of  lease  corresponding  in 
date  and  parties  with  that  produced,  could  not  now  contend  that  the  instrument  produced  was 
a  lease,  and  therefore  improperly  stamped. 

And  this,  whether  before  such  consent  he  had  actually  inspected  the  document  mentioned  in  the 
notice,  or  noL 

On  motion  to  enter  a  nonsuit,  the  plaintiff  is  not  entitled  to  show  cause  in  the  first  instance  as 
a  matter  of  right,  even  on  giving  notice  of  his  intention  to  the  defendant. 

Ejectment  for  messuages,  &c.,  in  Middlesex.  On  the  trial  before 
Lord  Denman,  C.  J.,  at  the  sittings  at  Westminster  after  Hilary  term 
1837,  it  appeared  that  the  ejectm.ent  was  brought  on  a  forfeiture  alleged 
to  have  be6n  incurred  by  breach  of  covenants  in  a  lease.  The  parties 
had  attended  before  Patteson,  J.,  on  a  summons  taken  out  by  the  les- 
sors of  the  plaintiff  (under  Reg.  Gen.  Ilil.  4  W.  4,  s.  20(a),  requiring 
the  defendant  to  show  cause  why  he  should  not  admit  certain  documents. 
The  notice  of  intention  to  produce  such  documents  was  in  the  form  given 
by  the  rule ;  and  one  of  them  was  described  as  follows  :  "  Counterpart 
of  lease  from  Elizabeth  Taylor  of  Pailton,  in  the  parish  of  Monks  Kirby, 
in  the  county  of  Warwick,  to  the  defendant,  date  26th  December,  1829." 
Patteson,  J.,  made  the  following  endorsement  on  the  summons : — "  Take 
order  by  consent  for  admitting  all  but  the  three  wills  and  probates,  a3  to 
which  I  do  not  think  it  reasonable  to  require  the  admission.**  The  les- 
sors of  the  plaintiff,  at  the  trial,  produced,  as  the  counterpart  in  ques- 
tion, an  instrument  in  the  form  of  an  indenture  of  lease  from,  and  exe- 
cuted by,  Elizabeth  Taylor,  and  also  executed  by  the  defendant,  en- 
dorsed "  counterpart,**  and  having  a  IZ.  lOs.  stamp,  which  was  suflScient, 
assuming  the  instrument  to  be  a  counterpart,  but  not  so  if  it  was  a  lease.(A) 
It  did  not  appear  whether  or  not  any  corresponding  document  had  been 
executed.  It  was  objected,  for  the  defendant,  that  the  instrument  was 
produced  was  a  lease,  not  a  counterpart,  and  was  therefore  not  receivable 
in  evidence.  The  plaintiff's  counsel  answered  that  the  admissions  ex- 
cluded this  objection.  The  Lord  Chief  Justice  admitted  the  evidence,(c) 
reserving  the  point. 

The  lessors  of  the  plaintiff  claimed  as  devisees  of  Elizabeth  Taylor, 
who  was  devisee  of  the  Rev.  John  Banks.  In  1829,  Mr.  Banks  had 
brought  an  action  of  ejectment  against  the  defendant  for  the  premises 
now  in  question,  and  recovered,  but  did  not  take  possession,  it  being 

(a)  6  B.  &  Ad.  xvii. 

(6)  Stat.  5o  G.  8,  c.  1S4,  Sched.  Part  1,  Leate. 

(c)  See  Uoe  dem.  Wright  v.  Smith,  2  M.  &  Rob.  7. 
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proposed  that  the  defendant  should  accept  a  lease.  In  the  same  year, 
Bunks  having  in  the  meantime  died,  before  any  lease  was  executed,  the 
defendant  signed  the  following  paper. 

"  In  the  ]^ing*s  Bench. — Between  John  Doe  on  the  demise  of  John 
Banks,  clerk,  plaintiff,  and  Richard  Roe,  defendant.— Whereas  a  judg- 
ment against  the  casual  ejector  in  this  action  of  ejectment  was  obtained 
in  Easter  term  last  past,  and  I  the  undersigned,  being  tenant  of  the 
several  messuages,  &c.,  situate,  &c.,  do  hereby  admit  that  possession 
thereof  hath  been  stJiyed  and  not  taken,  under  the  said  judgment,  at  my 
rcMjuest :"  the  document  then  recited  that  Banks  had  since  died,  and  had 
devised  the  premises  to Taylor  of  Pailton,  spinster :  and  it  pro- 
ceeded :  ''  Now  know  all  men,  by  these  presents,  that,  in  consideration 

of  the  premises,  I  do  hereby  attorn  tenant  to  the  said  Taylor  for 

the  said  messuages,"  &c.,  "  which  are  now  in  my  possession,  and  have 

this  day  paid  to"  F.  R.,  of,  &c.,  "  the  agent  of  the  said  Taylor, 

the  sum  of  one  shilling  upon  that  attornment,  on  account  and  in  part 
of  the  rent  due  and  to  become  due  from  me  for  and  in  respect  of  the 
said  premises.  And  I  do  become  tenant  thereof  to  the  said  — —  Tay- 
lor from  the  29th  day  of  September  last  past.  As  witness  my  hand, 
this  4th  day  of  December,  1829.  Wm.  Smith.'V  Miss  Taylor  after- 
wards executed  the  instrument  before  mentioned  of  the  date  of  Decem- 
ber 26th,  1829.  The  writing  of  December  4th  was  produced  as  an  at- 
tornment. It  was  unstamped ;  and  the  defendant's  counsel  therefore 
contended  that  it  was  inadmissible.  The  Lord  Chief  Justice  received 
the  evidence,  and  the  plaintiff  had  a  verdict :  but  leave  was  reserved  to 
move  to  enter  a  nonsuit,  on  the  last  as  well  aiS  on  the  first  point. 

Sir  W.  W.  Follett,  in  Easter  term,  1837,  moved  accordingly.(a) — As 
to  the  first  objection,  the  documents  were  admitted,  under  the  judge's 
order,  "saving  all  just  exceptions."  The  want  of  a  proper  stamp  is 
one.  The  defendant  agreed  to  admit  that  the  instrument  mentioned  in 
the  notice  was  executed,  but  not  that  it  was  a  counterpart  and  therefore 
rightly  stamped.  The  lessors  of  the  plaintiff  could  not  require  him  to 
admit  that  which  might  be  contrary  to  the  fact,  that  the  lease  had  been 
executed  with  a  counterpart  or  duplicate.  They  failed  to  identify  the 
document  produced  at  the  trial  with  that  described  in  their  notice  and 
admitted  by  the  defendant.  As  to  the  second  point,  the  writing  of  De- 
cember 4th,  1829,  if  it  was  a  mere  attornment,  required  no  stamp.  Now 
an  attornment,  according  to  the  definition  by  Holroyd,  J.,  in  Cornish  v. 
Searall,  8  B.  &  C.  476,  (15  E.  C.  L.  R.,)  "  is  the  act  of  the  tenant's 
putting  one  person  in  the  place  of  another  as  his  landlord."  *'  Where 
the  original  landlord  parts  with  his  estate,  and  transfers  it  to  another, 
and  the  tenant  consents  to  hold  of  that  other,  the  tenant  is  said  to  attorn 
to  the  new  landlord."(6)  But,  where  the  party  becomes  tenant  for  the 
first  time,  the  instrument  creating  that  relation  is  a  lease,  not  an  attorn- 
ment. The  provision  of  stat.  4  Ann.  c.  16,  s.  9,  is  consistent  with  this 
view  of  the  subject.  Attornment  does  not  mean  merely  that^the  party 
confesses  himself  to  be  tenant  to  a  particular  person.  It  implies  a  change 
of  tenancy.  The  mere  acknowledgment  of  a  tenancy  is  a  creation  of  a 
tenancy.  By  attornment  no  interest  is  created.  This  is  the  effect  of 
the  decision  in  Cornish  v.  Searell^  8  B.  &  C.  471,  (15  E.  C.  L.  11.,)  as 
stated  in  the  marginal  note.     In  the  present  case  there  was  judgment' 

(a)  April  15th.     Before  Lord  DenmaD,  C.  J.,  LittledaU,  Pstteson,  and  Coleridg«,  Ja. 
(6)  8  B  &  C.  476. 
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in  ejectment  against  the  defendant ;  he  therefore  had,  at  that  time,  no 
interest  in  the  premises ;  he  was  there  as  a  wrong-doer,  and  liable  to  be 
turned  out ;  but  he  consented  to  become  tenant'  to  the  party  recovering 
in  the  ejectment.  That  was,  not  an  attornment,  but  an  agreement  to 
hold  as  tenant,  which,  being  reduced  to  writing,  required  a  stamp.  [J/an- 
wi«^,  for  the  plaintiff,  mentioned  Doe  dem.  Linscy  v.  JEdwardSy  6  A.  & 
E.  i>5,  (31  E.  C.  L.  R.)(^)]  T'*^^  ^^  *  ^^^^  ^^  P^^^  attornment.  The 
landlord  had  entered,  as  devisee,  upon  premises  held  by  the  parties  at- 
torning. [Patteson,  J. — The  form  of  the  instrument  was.  We  "  do 
hereby  severally  attorn  and  become  tenants"  of  the  premises  in  our  re- 
spective occupations,  "  at  and  under  the  several  yearly  rent  and  rents 
now  paid  by  us,  and  under  which  we  now  hire  and  occupy  the  same." 
The  parties  there  appeared  to  be  already  tenants  to  some  one.  Here 
the  defendant  was  in  the  situation  of  a  wrong-doer,  judgment  having 
been  recovered  against  him  in  ejectment.] 

Manning^  for  the  plaintiff,  proposed  to  show  cause  in  the  first  in- 
8tance,(&)  alleging,  as  a  reason,  the  injury  to  the  lessors  of  the  plaintiff 
from  the  delay  which  must  ensue  if  the  case  went  into  the  new  trial 
paper.  And  he  cited  1  Tidd's  Practice,  499,  (9th  ed.),  where  it  is  said 
that,  "  when  a  rule  nisi  is  moved  for,  the  party  called  upon  may  either 
show  cause  against  it  in  the  first  instance,  or  on  a  subsequent  day." 
[Lord  Dexman,  C.  J. — It  is  only  said  that  he  may^  not  that  he  has  the 
right ;  and,*  that  being  so,  the  Court  will  adhere  to  its  course,  without 
looking  to  the  consequences  suggested.  We  will  consider  whether  or 
not  a  rule  nisi  should  be  granted.]  Cur,  adv,  vult. 

Lord  Denman,  C.  J.,  in  the  same  term,  (April  25th,)  delivered  the 
judgment  of  the  Court  as  follows. — On  the  first  point  made  in  this  case 
we  think  there  should  be  a  rule  to  show  cause.  On  the  second  question, 
whether  the  instrument  produced  was  an  attornment  or  an  agreement 
for  a  lease.  Doe  dem  Lindsey  v.  Edwards  was  referred  to,  where  an 
instrument  of  a  similar  kind  was  considered  to  be  an  attornmenj;  merely. 
And  we  think  that  is  the  character  of  the  writing  in  question  here. 
One  circumstance  only  raised  some  doubt.  The  landlord  who  devised 
to  Elizabeth  Taylor  had  recovered  in  ejectment  against  Smith,  the  now 
defendant,  so  that  his  attornment  to  Miss  Taylor  had  the  appearance  of 
accepting  a  new  title  under  a  new  party.  But,  taking  the  view  which 
common  sense  points  out,  I  think  that  is  not  so.  The  former  landlord 
had  claimed  a  right  to  eject  Smith,  but  had  not  availed  himself  of  that 
right.  He  afterwards  died,  having  devised  to  Elizabeth  Taylor ;  and 
to  her  Smith  made  the  acknowledgment  now  in  question.  The  term 
^' acknowledgment"  is  more  suitable  to  this  transaction  than  '^  attorn- 
ment," which  relates  to  cases  of  transfer,  and  not  to  those  of  devise  or 
descent.  To  an  heir  or  devisee  attornment  is  unnecessary.  This  agrees 
with  the  language  of  IIolroyd,  J.,  in  CornUh  v.  Searell,  and  with  the 
law  of   attornment   as   stated  by  Littleton,(c)  who  expressly  lays  it 

(a)  See  Doe  dem.  Chawner  t.  Boulter,  6  A.  &  E.  675,  688,  (83  E.  C.  L.  R.) 

\b)  Notice  bad  been  given  tu  tbe  defendant's  attorney  of  the  intention  to  show  cause 
imraediately  in  case  of  a  motion  being  made. 

(c)  See,  as  to  a  devisee,  sect.  586.  Also  Mr.  Butler*s  note  (1)  to  Co.  Litt.  809  a,  as  to 
tbe  effect  of  tbe  statute  of  wills,  8*2  H.  8,  c.  1 ;  34  &  85  H.  8,  o.  5. 

In  2  Shepp.  Toucbst.  c.  18,  p.  256,  (7th,  Preston's  ed  ,)  it  is  said  that  '*an  attornment 
is  not  necessary  in  these  cases  following,  viz.  Where  one  doth  grant  a  rent,  reversion, 
remainder,  service,  or  seigniory  to  another  by  way  of  devise  by  a  last  will  and  testament  :** 
and  Fitz.  N.  U.  121,  M.  (N.)  is  cited.  In  2  Shepp.  T.,  same  chapter,  p.  257,  it  is 
added:  .**  So  where  one  doth  come  to  any  such  thing  by  title  or  seigniory  paramouDt|  as  by 
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down  that  attornment  to  the  devisee  of  a  reversion  is  not  requisite.  It 
may,  however,  be  desirable  to  such  a  devisee  to  obtain  an  acknowledg- 
ment from  the  tenant's ;  and  that  appears  to  have  been  done  here. 
There  will,  therefore,  be  no  rule  on  this  point.  The  first  raises  %  mere 
question  of  practice. 

Urle  and  Manning  now  showed  cause. — The  document  was  described 
as  a  counterpart  in  the  notice  to  admit ;  and  the  defendant,  by  his  con- 
sent, referred  to  in  the  order  of  Patteson,  J.,  admitted  it  to  be  a  coun- 
terpart, having  previously  had  an  opportunity  of  inspecting  it  if  he 
thought  proper.  The  document  itself  was  endorsed  "  counterpart,"  and 
agreed  in  other  respects  with  the  description  given  in  the  notice.  Where 
a  deed  is  executed  between  several  persons,  it  is  to  be  supposed  that  as 
many  parts  are  made  as  there  are  parties,  and  that  each  is  executed  by 
those  only  who  are  to  be  bound  by  that  part.  That  the  part  here  pro- 
duced by  the  lessors  of  the  plaintiff  was  only  a  duplicate  or  a  counter- 
part must  be  presumed  from  its  being  in  their  custody.  "  That  part 
of  the  indenture  which  belonged  to  the  lessee,  doth  after  the  term  ended 
belong  to  the  lessor ;"  Co.  Litt.  47  b :  during  tlie  term,  therefore,  the 
lessor  holds  the  counterpart  only.  To  give  him  the  original  during  that 
period  would  tend  to  frustrate  the  grant.  The  lessee  would  not  have 
the  lease  to  assign,  if  he  wished  to  do  so.  And,  if  the  part  iu  question 
was  merely  that  belonging  to  the  lessor,  the  execution  of  it  by  her  was 
mere  surplusage :  it  was  not  the  less  a  counterpart  by  rea&on  of  that 
circumstance. 

Sir  W.  W.  Follett  and  R.  S.  Richards,  contra. — An  instrument  may 
be  stamped  as  a  counterpart  with  a  11.  10s.  stamp,  if  there  be  an  origi- 
nal lease  bearing  a  stamp  exceeding  11. ;  but  this  must  be  proved,  to 
make  the  11. 10s,  stamp  suflScient.  [^Mannirig  referred  to  Quin  v.  King^ 
1  Mee.  &  W.  42,  S.  C.  Tyr.  &  (Jr.  407.  Patteson,  J.— There  it  ap- 
peared by  the  document  produced  that  there  was  another  deed,  upon 
which  the  ad  valorem  duty  in  question  would  have  been  charged.]  In 
this  case  there  appears  a  complete  lease,  executed  by  landlord  and 
tenant,  and  there  is  no  evidence,  or  ground  for  presuming,  that  any 
counterpart  or  duplicate  ever  existed.  It  is  true  that  the  word  "  coun- 
terpart" is  written  on  the  outside  of  this  document ;  but  it  does  not 
appear  when  that  endorsement  was  made  ;  it  is  not  part  of  the  deed; 
and  an  original  lease  might  be  so  endorsed  to  defraud  the  revenue.  As 
to  the  admission,  the  defendant  might  undertake,  if  the  instrument  de- 
scribed were  produced,  to  admit  its  execution ;  but  he  was  not  therefore 
bound  to  admit  that  the  instrument  to  be  produced  answered  the  descrip- 
tion given.  He  might  admit  the  execution  of  a  counterpart,  if  pro- 
duced, but  not  that  anything  to  be  tendered  in  evidence  was  a  regular 
counterpart,  which  would  involve  the  admission  that  an  original  had  been 
executed  and  duly  stamped.  If  such  an  acknowledgment  was  required, 
the  defendant's  attention  should  have  been  called  to  it  by  the  notice. 

escheat,  surrender,  or  forfeiture,  or  by  descent,  [under  a  title  which  did  not  require 
attornment  to  its  perfection;]  in  all  these  cases,  and  the  rest  before,  the  attornment 
of  the  tenant  is  to  no  purpose,  neither  to  pass  the  thing  as  to  the  estate ;  nor  to  make 
a  privity  to  distrain  or  bring  action  of  debt."  *»  If  a  reversion  descend  to  an  heir  from 
his  ancestor;  in  this  case  it  will  vest  iu  the  heir  without  attornment,  and  attornment 
in  this  case  is  not  necessary,  [even  to  entitle  the  heir  to  distrain ;  for  the  law  gives  a 
perfect  title  to  the  heir,  and  he  is  in  under  the  ol<l  title,  and  a  continuance  of  the  same 
seisin;  and  if  attornment  were  necessary,  it  would  give  the  tenant  the  option  of  repu- 
diating the  heir.  And  there  is  the  continuance  of  the  same  seisin,  and  a  change  of  per- 
son only,  and  not  of  estate]." 
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Suppose  he  consented  to  admit  a  probate,  and  a  plain  paper  were  pro- 
duced, which  was  manifestly  a  mere  copy,  would  he  be  precluded  from 
objecting  to  this  as  evidence  ?  It  is  said  that  the  defendant  had  au 
opportunity  of  inspecting  the  documents;  but,  if  he  did  so,  (and  of  that 
there  is  no  evidence,)  it  was  only  with  a  view  to  admitting  that  such 
documents,  whatever  might  be  their  character,  had  in  fact  been  exe- 
cuted. 

LiTTLEDALE,  J. — I  am  of  Opinion  that  this  rule  must  be  discharged. 
Supposing  the  Stamp  Act  to  be  out  of  the  question,  it  would  have  been 
sufiicient  here  if  the  landlord  had  put  in  a  lease  under  the  defendant's 
seal,  whether  any  other  instrument  had  been  executed  or  not.  But  the 
question  now  arises  on  the  stamp.  I  think  that  the  document  would 
not,  independently  of  the  judge's  order,  be  admissible  as  properly 
stamped,  for  that  the  defendant  could  not  call  it  a  counterpart.  The 
subjects  of  duty  mentioned  in  the  schedule  (part  1)  to  stat.  55  G.  3,  c. 
184,  are  "Lease,*'  "Counterpart,"  and  "Duplicate."  This  is  not  a 
counterpart,  because  it  bears  the  seal  of  the  lessor.  A  counterpart  is, 
properly,  executed  by  the  grantee  only.  If  the  instrument  is  executed 
by  both  parties^  it  is  either  the  only  document  that  exists,  or  a  dupli- 
cate :  but,  to  use  it  as  a  duplicate,  you  must  show  that  there  was  an 
original,  properly  stamped.  This,  at  least,  would  be  the  course  of  ob- 
servation, if  no  admission  had  been  made.  But  then,  in  the  present 
case,  notice  has  been  given  to  the  defendant  to  inspect  certain  instru- 
ments with  a  view  to  admission,  and,  among  them,  what  is  termed  a 
counterpart.  Suppose  it  had  been  called  a  duplicate.  The  defendant 
in  such  a  case  may  inspect  if  he  chooses.  If  he  consents  to  the  order 
for  admission  without  looking  at  the  document,  he  must  take  the  conse- 
quence, and  be  considered  as  admitting  that  it  is  a  duplicate ;  for,  by 
not  objecting,  he  prevents  the  landlord  from  giving  notice  to  produce 
the  original.  The  term  used  here  is  "counterpart;"  and  a  counterpart 
is  not  strictly  the  same  as  a  duplicate ;  but  the  stamp  which  is  proper 
for  one  is  so  for  the  other,  and  both  are  under  the  seal  of  the  lessee.  I 
think,  therefore,  that  it  would  be  too  great  a  formality  in  this  case  to 
insist  upon  the  difference. 

Patteson,  J. — There  appeared  some  difficulty  in  this  case  at  first. 
Without  the  admission,  we  must  have  considered  this  instrument  as  a 
lease.  But  here  the  defendant  has  received  a  notice  that  he  will  be 
required  to  admit  that  certain  documents,  and  among  them  a  "  counter- 
part of  lease,"  were  "respectively  written,  signed,  or  executed  as  they 
purport  respectively  to  have  been ;"  and  he  has  consented  to  make  ttie 
admission  as  required ;  that  is,  that  the  particular  instrument  in  ques- 
tion was  written,  signed,  and  executed  as  it  purports  to  have  been.  It 
is  true  that  this  instrument  does  not  purport  to  have  been  executed  as  a 
counterpart;  for  the  term  "counterpart"  endorsed  is  no  part  of  it,  and 
cannot  be  taken  into  consideration.  But  the  consent  given  by  the  de- 
fendant, after  the  notice,  must  be  taken  as  an  admission  that  there  is 
such  a  document  as  the  notice  describes,  and  properly  executed.  If  the 
defendant  examined  it,  and  found  that  it  differed  from  the  description, 
he  should  have  objected  then ;  if  he  did  not  examine,  it  is  his  own  fault. 
It  is  very  necessary  that  a  party,  who  has  an  opportunity  of  inspecting 
documents  and  does  not  trouble  himself  to  do  so,  should  be  in  the  same 
situation  as  if  he  had.  A  counterpart  and  a  duplicate,  though  not  the 
8ame,.are  stamped  alike ;  and  the  effect  of  the  admission  is,  that  a  docu* 
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irient  was  executed  of  the  same  character  with  that  described  in  the 
notice. 

CoLeridge,  J. — It  is  urged  that  the  defendant  was  not  proved  to 
have  inspected  the  particular  document  produced  at  the  trial ;  but  who 
ever  heard  that  it  was  necessary  to  prove,  on  such  an  occasion,  that  the 
document  in  Court  was  the  same  with  that  seen  at  the  Judge's  Cham- 
bers ?  To  require  such  evidence  would  be  multiplying  proofs  so  as  to 
defeat  the  rule  of  Court.  It  is  also  said  that  the  defendant  is  not 
proved  to  have  inspected  any  document  at  all ;  but  he  is  not  competent 
to  allege  this.  If,  having  opportunity  given,  he  did  not  inspect,  he 
stands  in  the  same  situation  us  if  he  had.  The  instrutnent  in  question 
was  endorsed  "counterpart;'*  if  he  looked  at  it,  that  word  would  stare 
him  in  the  face ;  and  at  any  rate  he  must  have  seen  the  paper  described 
as  a  counterpart  in  the  plaintiff's  notice.  Then  was  he  not  bound  to 
make  his  objection  at  the  time  when  inspection  was  offered?  If  he 
had  then  said,  "  I  cjlnnot  admit  this  as  a  counterpart,"  he  would  there- 
by have  given  the  opposite  party  notice  to  prove  that  there  was  an 
original  properly  stamped.  By  the  conduct  now  pursued  he  has  lulled 
asleep  the  caution  of  that  party;  and  he  must  be  taken  to  have  said, 
"  I  agree  to  admit  the  instrument  in  the  manner  in  which  you  have 
described  it."  It  is  asked  what  would  be  the  case  if  a  probate  were 
mentioned  in  the  notice,  and  nothing  produced  but  a  plain  paper.  Such 
a  paper  could  never  have  been  a  probate  at  all ;  it  manifestly  wants  the 
legal  authority ;  but  the  instrument  here  produced  may  have  been  a 
counterpart,  and  would  not  cease  to  be  so  because  the  landlord  signed 
it.  There  is  no  similitude  between  the  case  supposed  and  the  present. 
This  is  a  case  in  which  we  may  say  that  a  party,  having  consented  to 
admit  the  execution  of  an  instrument  in  a  particular  character,  shall 
not  afterwards  object  that  the  instrument  has  not  that  character. 

Lord  Denman,  C.  J. — I  never  doubted  on  this  point.  The  defendant 
agreed  to  admit  the  document  described  as  a  counterpart ;  and  it  was 
properly  stamped  for  a  counterpart.  I  agree  that  persons  might,  as  has 
been  suggested,  attempt  to  defraud  the  revenue  by  calling  that  a  counter- 
part which  was  really  an  original  lease ;  but,  if  that  were  done,  the  party 
opposing  its  production  would  have  his  opportunity  of  stating  in  Court  the 
fact  as  it  really  occurred,  and  so  far  defeating  the  fraud. 

Rule  discharged. 


The  QUEEN  against  The  Mayor  and  Town  Clerk  of  EVESHAM.— 

p.  266. 

Under  stat.  5  &  6  W.  4.  c.  76,  s.  69,  the  minutes  of  proceedings  in  town-council  should 
be  entered  and  signed  bj  the  chairman  at  the  meeting,  and  not  afterwards. 

Talfourd,  Serjt.,  in  Easter  term,  1837,  obtained  a  rule  nisi  for  a 
mandamus  to  the  mayor  and  town-clerk  of  the  borough  of  Evesham, 
"  to  enter  in  the  minute  book  of  the  Court  of  the  said  borough  the  reso- 
lution passed  at  a  meeting  of  the  council  of  the  said  borough,  held  on 
the  3d  day  of  December,"  1836.  The  following  facts  were  stated, 
among  others,  as  grounds  for  the  rule. 

Evesham  is  an  ancient  borough,  governed  by  a  mayor,  aldermen,  and 
burgesses,  and  subject  to  the  regulations  of  stat.  6  &  6  W.  4,  c.  76.    In 
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July,  1836,  a  committee,  appointed  by  the  town  council  to  inquire  into 
ihe  charitable  and  other  trusts  with  which  the  corporation  was  charged 
under  the  statute,  made  a  report  to  the  council,  which  was  duly  entered  in 
the  minute-book  of  the  council  by  the  town-clerk.  The  report  contained 
certain  statements  respecting  a  charity  founded  by  John  Deacle ;  and, 
in  consequence  of  these,  seven  councillors  sent  a  requisition  to  the 
mayor  to  convene  a  special  meeting  of  the,  council  on  a  day  stated,  for 
the  purpose  of  taking  the  report  into  consideration.  The  mayor,  for 
reasons  which  he  gave,  declined  to  call  a  meeting  at  that  time ;  where- 
upon five  of  the  rcquisitionists,  by  notice,  under  sect.  69  of  the  act, 
convened  a  meeting  of  the  council  on  December  3d,  1836,  to  consider 
the  report  on  Deacle's  charity,  and  the  right  of  nominating  persons  who 
should  partake  of  it,  and  to  make  such  resolutions  and  orders  thereon 
as  should  seem  proper.  Eight  of  the  council  (the  whole  number  being 
fifteen)  attended  the  meeting,  Edward  Rudge,  alderman,  taking  the  chair. 
They  passed  certain  resolutions,  and  appointed  a  committee  to  report  at  an 
adjourned  meeting,  which  was  ordered  for  April  5th ;  and  it  was  also 
ordered,  at  the  meeting  of  December  3d,  that  the  resolutions  then 
passed  should  be  entered  on  the  minutes  of  the  corporation.  The  afiS- 
davits  stated  '^  that  the  town-clerk,  at  such  meeting,  caused  a  draft  to 
be  made  in  writing  of  such  resolutions  and  orders,  and  of  the  exhibits, 
which  the  chairman  took  home  to  revise  before  entering;  and,  the 
chairman  having  so  revised  such  draft,  he  caused  a  fair  copy  thereof, 
signed  by  himself,  to  be  delivered  to  the  town-clerk  on  the  day  after 
the  meeting."  The  town-clerk,  on  that  day,  gave  a  memorandum  in 
the  following  words:  "Evesham,  4th  December,  1836.  Received  of 
Edward  Rudge,  Esq.,  the  chairman  of  the  special  meeting  of  council 
yesterday,  the  minutes  of  that  meeting  signed  by  him  as  chairman,  for 
the  purpose  of  the  same  being  regularly  entered  by  me  in  the  minute- 
book  of  the  corporation.  James  Taylor,  town  clerk."  He  did  not, 
tiowever,  so  enter  them,  having  (as  he  stated  at  the  next  quarterly 
meeting  of  the  town  council,  February  8th)  been  warned  by  the  mayor 
not  to  do  so ;  nor  did  he  issue  summonses  for  the  meeting  of  April  5th, 
in  consequence  of  which  it  was  not  held.  At  the  said  quarterly  meeting 
of  February  8th,  it  was  voted  that  the  proceedings  of  December  3d 
were  illegal,  and  the  town-clerk  was  ordered  not  to  enter  any  minute 
of  them  in  the  minute-book  ;  and  an  order,  made  by  the  town  council, 
November  23d,  1836,  that  the  book  should  remain  in  the  town-clerk's 
possession,  was  rescinded,  and  the  book  ordered  to  be  thereafter  kept  in 
the  muniment  chest. 

In  opposition  to  the  rule,  an  afiSdavit  was  made,  among  others,  by 
the  towD-clerk,  who  stated  that  he,  in  that  capacity,  attended  the  meet- 
ing of  December  3d,  where  divers  matters  were  aiscussed  and  resolu- 
tions come  to,  respecting  Deacle 's  charity ;  "  and  a  draft  of  the  minutes 
of  such  proceedings  was  made  in  writing,  partly  by  this  deponent  and 
partly  by  one  of  the  members  of  the  council ;  but  such  minutes  w*ere 
not,  as  this  deponent  verily  believes,  signed  by  the  chairman ;  and  when 
the  meeting  was  over,  such  minutes  were  taken  away  by  one  of  the 
council  present,  and,  this  deponent  believes,  the  said  John  Mosley  Gil- 
bert Cheek,"  (a  councillor  and  one  of  the  above-mentioned  rcquisitionists,) 
"  for  the  purpose  of  being  revised  by  him ;  and  that  several  papers  and 
exhibits,  referred  to  in  such  minutes,  were  taken  away  at  the  same  time, 
apd  never  returned  to  this  deponent ;  and,  on  the  aay  following  such 
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meeting,  a  paper,  purporting  to  be  a  copy  of  the  said  minutes,  (which 
paper  Was,  as  deponent  believes,  in  the  handwriting  of  Thomas  White, 
a  clerk  of  the  said  J.  M.  G.  Cheek,  and  Oswald  Cheek,  his  son  and  co- 
partner, and  which  said  Oswald  Cheek  is  the  attorney  employed  by  tho 
persons  applying  for  the  mandamus  against  the  said  Thomas  Bcale 
Cooper,'*  the  mayor,  "  and  this  deponent,  and  was  signed  Edward 
Rudge,  chairman,)  was  brought  to  him,  this  deponent,  by  the  said  clerk, 
Thomas  White ;  and  this  deponent  saith  that  he  asked  the  said  clerk 
for  the  original  minutes,  when  the  said  clerk  said  that  he  had  not  got 
them ;  and  this  deponent  hath  never  received  the  same."  The  town 
(*lerk  further  stated  that,  having  doubts  as  to  the  legality  of  the  meeting 
of  December  3d,  and  having  received  a  protest  from  the  mayor,  and 
moreover  not  having  the  original  minutes,  he  delayed  entering  the 
minutes  until  the  quarterly  meeting  of  February  8th,  when  he  asked 
the  directions  of  the  council  as  to  the  course  he  should  pursue ;  and 
that,  in  obedience  to  the  resolution  then  passed,  he  refrained  from  en- 
tering the  minutes  in  the  minute-book.     In  this  term,(a) 

Sir  W.  W.  Follett  and  (7.  Cooper  showed  cause. — The  mayor  and  town- 
clerk  are  called  upon  to  enter  resolutions  which  have  been  rescinded. 
[Lord  Denman,  C.  J. — Although  that  be  so,  why  should  not  the  minutes 
be  entered  ?]  There  are  no  minutes  which  can  be  relied  upon  as  genuine. 
The  draft  is  made  up  by  one  of  the  councillors  at  his  own  house  after 
the  meeting.  There  is  no  evidence  that  it  contains  the  actual  resolutions 
and  proceedings.  The  town-clerk,  it  is  true,  acknowledged  the  receipt  of 
**the  minutes;"  but  that  does  not  ascertain  their  genuineness.  [Cole- 
ridge, J. — In  all  cases,  some  person  reduces  the  rough  minutes  into 
form,  though  they  ought  then  to  be  read  over  at  the  next  meeting.] 
Stat.  5  &  6  W.  4,  c.  76,  s.  69,  directs  that  minutes  of  the  proceedings 
in  town  council  "  shall  be  drawn  up  and  fairly  entered  into  a  book  to  be 
kept  for  that  purpose,  and  shall  be  signed  by  the  mayor,  alderman,  or 
councillor  presiding  at  such  meeting."  It  does  not  say  who  shall  make 
the  entry;  but  the  legal  mode  evidently  is,  that  it  should  be  made  at 
the  meeting,  and  signed  by  the  councillor  who  presides.  There  was  no 
reason  for  including  the  mayor  in  this  rule ;  he  has  no  peculiar  control 
over  the  books.  And  it  does  not  appear  that  the  town-clerk  has  ever 
been  requested  to  make  the  entry. 

Talfourdj  Serjt.,  contra. — There  is  nothing  to  show  that  thiB  meeting 
of  December  3d  was  not  legally  held.  The  minutes  were  taken  away 
to  be  revised  by  the  chairman  with  the  town-clerk*8  consent,  and  re- 
turned to  him  on  the  following  day ;  and  he  gave  a  receipt  for  them  as 
**the  minutes"  of  the  meeting.  There  is,  therefore,  no  ground  for  sup- 
posing them  not  genuine ;  and  the  town-clerk*s  reason  for  not  entering 
them  when  received  appears  to  hav6  been  merely  that  he  was  desired 
not  to  do  so  by  the  mnyor. 

Lord  Denman,  C.  J. — The  parties  making  this  application  are  them- 
selves in  fault.  The  act  says  that  "  minutes  of  the  proceedings  of  all 
such  meetings  shall  be  drawn  up  and  fairly  entered  into  a  book  to  be 
kept  for  that  purpose,"  and  that  they  "  shall  be  signed  by  the  mayor, 
alderman,  or  councillor  presiding  at  such  meeting."  That  has  not  been 
complied  with  here.  The  receipt  given  by  the  town-clerk  for  the 
minutes  admits  merely  that  he  has  received  the  paper,  not  that  its  con- 
tents are  correct.  If  the  admission  were  sufficient  for  that  purpose,  it 
(a)  The  case  wftB  heard|  May  8th  and  May  9th. 
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vculd  conclude  the  meeting  in  a  manner  which  the  act  did  not  contem- 
plate.    The  rale  must  therefore  be  discharged. 

LiTTLEDALE,  J.,  Concurred. 

Patteson,  J. — The  words  of  the  act  imply  that  the  minutes  shall  be 
drawn  up  at  the  time  of  the  meeting,  and  signed  at  that  time.  It  may 
be  inconvenient;  and  perhaps,  if  the  town-clerk  had  drawn  up  the 
minutes,  and  had  them  signed,  after  the  meeting,  we  might  not  say  that 
the  thing  was  incorrect  when  so  done.  But  we  cannot  order  a  thing  to 
be  done  in  an  irregular  manner. 

Coleridge,  J. — We  are  called  upon  here  to  give  a  direction.  I  do 
not  see  that  we  have  a  right  to  give  it,  as  to  the  mayor.  And,  if  it  was 
the  duty  of  the  town-clerk  to  make  this  entry,  he  should  have  done  it  at 
the  time  of  the  meeting.  However  important  it  may  be  that  what  is  done 
at  such  meetings  should  appear  in  the  minute-book,  it  is  still  more  im- 
portant that  nothing  should  find  its  way  there  but  what  actually  did 
pass.  If  we  once  allow  that  a  party  may  take  away  the  minutes,  and 
send  back  afterwards  what  appears  to  be  an  account  of  the  proceedings, 
we  can  never  be  sure  that  there  will  be  a  statement  of  that  which  really 
occurred.  Rule  discharged. 


BAYLEY  against  POTTS.r-p.  272. 

plaintiff  haTing  signed  judgment  for  23/.  debt  and  costs,  took  ont  a  fi.  fa.  for' 24/.,  the 
XL  being  claimed  for  costs  of  execution,  under  stat.  43  G.  3,  o.  46,  s.  6.  An  attempt 
was  made  to  levy,  which  failed,  defendant  having  no  goods.  Defendant  then  tendered 
23/.,  which  plaintiff  refused,  and  issued  an  elegit  for  the  24/. 

Held,  that  the  tender  was  insufficient,  the  plaintiff  being  entitled,  under  the  statute,  to 
the  costs  claimed  above  23/. :  and  the  Court  refused  to  set  aside  the  elegit. 

The  plaintiff  signed  final  judgment  for  21. 10«.  damages  and  202.  10«. 
costs,  and  issued  a  fi.  fa.  for  24Z.,  including  the  costs  of  the  writ,  war- 
rant, &c. ;  but  the  defendant  (who  lived  with  his  father]  had  no  goods 
on  which  the  sheriff  could  levy.  The  sheriff  was  rulea  to  return  the 
writ.  Afterwards,  and  after  it  had  been  found  that  no  levy  could  be 
made,  the  defendant's  attorneys  tendered  2SL  to  the  plaintiff's  attor- 
neys; but  they  declined  receiving  it  unless  11.  was  also  paid  for  the 
costs  of  the  fi.  fa.  This  was  refused,  it  being  alleged  that  the  plaintiff 
was  not  entitled  to  such  costs,*  as  no  levy  could  be  made.  The  plaintiff's 
attorneys  then  issued  an  elegit  for  the  debt  and  costs.  A  rule  was 
obtained  in  this  term,  calling  on  the  plaintiff  to  show  cause  why,  on  the 
defendant's  undertaking  to  pay  into  court,  or  as  the  court  should  direct, 
2SL^  the  amount  of  damages  and  costs  recovered,  the  elegit  should  not 
be  set  aside  with  costs,  and  satisfaction  entered  on  the  roll. 

Bayley  now  showed  cause. — Although  no  effectual  levy  has  been 
made,  the  defendant  is  bound  to  pay  the  costs  of  the  execution,  and 
these  include  the  costs  of  the  levy,  under  stat.  43  G.  8,  c.  46,  s.  5,  which 
enacts  that  "  in  every  action  in  which  the  plaintiff  or  plaintiffs  shall  be 
entitled  to  levy  under  an  execution  against  the  goods  of  any  defendant, 
such  plaintiff  or  plaintiffs  may  also  levy  the  poundage  fees  and  expenses 
of  the  execution  over  and  above  the  sum  recovered  by  the  judgment." 
The  object  of  this  clause  was  that  where  a  party  could  pay,  and  did  not 
until  levy  made,  the  costs  thereby  incurred  should  fall  on  him.  In 
Rum^ey  v.  Tuffnell,  2  Bing.  256,  (9  E^  C.  L.  R.,)  Best,  C.  J.,  said,  "I 
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cannot  think  that  *  expenses  of  execution'  means  only  the  costs  of  the 
writ.*'  And  in  2  Tidd's  Practice,  997,  (9th  ed.,)  it  is  said,  referring  to 
that  case,  "It  seems  that,  under  this  act,  the  expenses  of  execution 
include  the  expenses  of  levying."  [Patteson,  J. — Could  you,  under 
the  elegit,  recover  the  costs  of  a  fi.  fa.  which  had  been  abortive? 
Would  you  be  entitled  to  levy  more  than  the  judgment  money  ?]  The 
process  issued  bona  fide,  and  the  sheriff  was  entitled  to  enforce.it  for  all 
the  costs  of  the  fi.  fa.  and  rule  to  return  the  writ ;  those  costs,  there- 
fore, may  be  recovered  under  the  elegit. 

Piatt,  contra. — It  was  clear  that  the  defendant  had  no  goods  to  be 
levied  upon  ;  the  proceeding,  therefore,  was  a  trick  to  charge  him  with 
the  costs  of  a  levy.  [Colkridgb,  J. — Do  you  show  that  the  plaintiff" 
knew  the  issuing  of  a  fi.  fa.  to  be  useless  ?]  He  ought  to  have  ascer- 
tained that  it  was  likely  to  be  effectual,  and  should  now  show  some 
grounds  on  which  he  resorted  to  it.  The  costs  in  question  cannot  be  re- 
covered under  the  elegit;  it  is  only  by  the  express  provision  of  stat.  43 
G.  3,  c.  46,  s.  6,  that  the  costs  of  execution  can  be  levied  under  a  fi.  fa. 

Lord  Denman,  C.  J. — The  rule  must  be  discharged.  A  fi.  fa.  issued, 
under  which  the  plaintiff  had  endeavoured  to  levy.  The  debtor  then 
asks  him  to  accept  the  debt  without  the  costs  of  the  fi.  fa.  He  refuses 
to  do  so ;  and  he  had  a  right  to  refuse ;  for  he  might,  by  law,  recover 
the  whole  under  the  writ.  Then,  the  tender  being  insufficient,  he  was 
at  liberty  to  issue  any  other  writ  that  would  give  him  what  he  was  en- 
titled to. 

LiTTLEDALE,  J.,  concurred. 

Patteson,  J. — The  tender  was  insufficient  under  the  statute,  though 
it  would  have  been  otherwise  at  common  law. 

Coleridge,  J. — The  plaintiff  has  not  shown  that  the  defendant  was 
bound  to  accept  the  2SL  without  the  11.  The  plaintiff  had  issued  his  fi. 
fa.,  and  was  entitled  to  try  whether  he  could  not  levy. 

Piatt  then  proposed  that  the  elegit  should  be  set  aside  on  the  payment 
)f  24Z.,  but 

The  Court  refused  to  make  such  order.  Bule  discharged. 


The  QUEEN  against  BURGESS.— p.  275. 

Where  a  party  has  been  arrested  on  February  3d,  it  is  too  late  to  move  for  his  discharge,  hy 
reason  of  irregularity,  on  April  18th,  (the  eleventh  day  of  the  ensuing  term;)  though  thie 
process  is  an  attachment  for  non-payment  of  costs  on  final  judgment,  and  the  irrei^uisrity 
complained  of  is  that  the  party  was  arrested  redeundo  after  his  diacoarge  from  custody  on  s 
former  attachment  for  the  same  costs. 

The  Court  will  not  refuse  to  entertain  such  motion  because  the  attorney  whose  name  is  used  in 
the  proceeding  deposes  that  he  never  acted,  or  sanctioned  the  use  of  his  name,  in  it. 

BuBOEss  was  taken  into  custody  by  the  sheriff  of  SufFolk,  on  an 
pttachmeiit  for  non-payment  of  costs  taxed  on  setting  aside  a  judgiiieut 
obtained  by  him  in  a  cause,  Burgess  v.  Baker.  On  31st  January,  183S, 
a  rule  was  made  absolute  for  his  discharge,  on  the  ground  of  irregu- 
larity ;  and  on  February  3d  he  was  discharged  from  prison.  Shortly 
afterwards,  on  the  same  day,  he  was  again  taken  on  an  attachment  for 
the  same  contempt,  and  recommitted  to  prison.  A  rule  nisi  for  his 
discharge  was  moved  for  and  granted  in  the  ensumg  term,  April  2Sth 
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on  the  ground  that  he  was  taken  the  second  time  while  going  from  tho 
jail  to  his  home  on  being  discharged  by  order  of  the  Court,  and  that, 
on  such  occasion,  he  was  privileged  from  arrest.  The  affidavit  was 
sworn  on  the  20th  of  February. 

Knowles  now  showed  cause,  on  an  affidavit  by  the  person  rcpre- 
siMitM  as  Burgess'  solicitor  in  obtaining  the  rule  nisi,  and  in  other 
proceedings  referred  to  upon  this  application,  who  stated  that  he  had 
never  been  employed,  or  acted,  as  the  solicitor,  or  permitted  his  name 
to  be  used,  on  the  motion  or  in  any  part  of  the  proceedings. 

•^rchboieJj  contri.  The  party  who  had  used  the  name  may  be  liable 
to  punishment ;  but  the  misconduct  cannot  prejudice  the  client,  who 
might  have  applied  without  employing  any  attorney.  [Lord  Den- 
man,  C.  J.     I  think  that  is  the  rule  we  have  acted  upon.] 

Knowles  then  contended  that  the  application,  though  made  by  a 
prisoner,  came  too  late,  the  rule  nisi  not  having  been  moved  for  till  tliti 
eleventh  day  of  the  term  following  the  arrest;  that  event  having  taken 
place  on  the  3d  of  February,  and  the  affidavit  being  sworn  on  the  20th. 
And  he  cited  Primrose  v.  Baddeley,  2  Cro.  &  M.  468 ;  S.  C.  Tyrwh. 

jJrchbold,  contri.  .There  the  arrest  was  on  mesne  process :  here  the 
process  is  in  its  nature  final ;  and  in  such  a  case  there  is  no  authority 
for  restricting  a  prisoner  as  to  time.  [Patteson,  J.  I  discharged  a 
rule  last  term,  where  the  irregularity  complained  of  was  in  a  capias  ad 
satisfaciendum,  thinking,  on  the  authority  of  one  or  two  former  cases, 
that  it  was  applied  for  too  late.]  The  party  here  has  been  arrested  in 
violation  of  his  privilege  redeundo,  after  a  discharge  from  prison. 

Lord  Denman,  C.  J.     That  is  the   very  thing,  of  all   others,  that 
8l\ould  be  complained  of  in  good  time.     The  rule  must  be  discharged. 
LiTTLEDALE,  Patteson,  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 

(a)  See  Fmceil  v.  Petre,  5  A.  &  E.  818. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THX 

COURT  OF  QUEEN'S  BENCH, 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO    THI 

EXCHEQUER  CHAMBER, 


First  Year  of  the  Reign  of  Victoria. 


The  Judges  who  usually  sat  in  Banc  in  this  temi  were, 
Lord  Denman,  C.  J.  Patteson,  J. 

LiTTLEDALE,  J.  WiLLIAMS,  J. 


REGUL^  GENERALES, 

(Read  in  Court,  Saturday,  May  26th.) 

Trinity  Term,  1  Vict. 

It  is  ordered,  that,  in  future,  in  any  action  against  an  acceptor  of  a 
bill  of  exchange  or  the  maker  of  a  promissory  note,  the  defendant  shall 
be  at  liberty  to  stay  proceedings  on  payment  of  the  debt  and  costs  it 
that  action  only.  (Signed  by  the  fifteen  judges.) 

Trinity  Term,  Ist  Vict. 

Whereas  it  is  expedient  that  certain  of  the  rules  and  regulations 
made  in  Hilary  term  in  the  fourth  year  of  his  late  Majesty  King  William 
the  Fourth,  pursuant  to  the  statute  of  the  8  &  4  W.  4,  c.  42,  s.  1,  shouM 
be  amended,  and  some  further  rules  and  regulations  made  pursuant  to 
the  said  statute : 

It  is  therefore  ordered,  that,  from  and^after  the  first  day  of 
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Michaelmas  term  next  inclusive,  unless  parliament  shall  in  the  mean 
time  otherwise  enact,  the  following  rules  and  regulations  made  pursuant 
to  the  said  statute  shall  be  in  force. 

1st.  It  is  ordered,  that  the  seventeenth  and  nineteenth  of  the  gene- 
ral rules  and  regulations  made  pursuant  to  the  statute  3  &  4  W.  4,  c.  42, 
8.  l,(a)  be  repealed,  and  that  in  the  place  thereof  the  two  following 
amended  rules  be  substituted,  viz. 

For  the  seventeenth  rule. 

When  money  is  paid  into  Court,  such  payment  shall  be  pleaded  in  all 
cases  and  as  near  as  may  be  in  the  following  form,  mutatis  mutandis. 
C.  D.  1  The  •  day  ,  the  defendant  by  his 

ttis.  V  attorney  (or  in  person,  &c.),  says  (or  in  ca^e  it  be  pleaded  as  to 
A.  B.  j  part  only,  add  as  to  <£  ,  being  part  of  the  sum  in  the 

declaration  or  count  mentioned ;  or  as  to  the  residue  of  the  sum 

of  <£  )  that  the  plaintiff  ought  not  further  to  maintain  his  action, 
because  tne  defendant  now  brings  into  Court  the  sum  of  £  ready  to 
be  paid  to  the  plaintiff :  and  that  the  defendant  further  says  that  the 
plaintiff  has  not  sustained  damages  (or,  in  actions  of  debt,  that  he  never 
was  indebted  to  the  plaintiff)  to  a  greater  amount  than  the  said  sum, 
&c.,  in  respect  of  the  cause  of  action  in  the  declaration  mentioned  {or  in 
the  introductory  part  of  this  plea  mentioned) :  and  this  he  is  ready  to 
verify :  wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to 
maintain  his  action  thereof. 

For  the  nineteenth  rule. 

The  plaintiff,  after  delivery  of  a  plea  of  payment  of  money  into  Court, 
shall  be  at  liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid 
into  Court  in  full  satisfaction  and  discharge  of  the  cause  of  action  in 
respect  of  which  it  has  been  paid  in,  and  he  shall  be  at  liberty  in  that 
case  to  tax  his  costs  of  suit ;  and,  in  case  of  nonpayment  thereof  within 
forty-eight  hours,  to  sign  judgment  for  his  costs  of  suit  so  taxed ;  or  the 
plaintiff  may  reply  that  he  has  sustained  damages  (or  that  the  defendant 
was  and  is  indebted  to  him,  as  the  case  may  be)  to  a  greater  amount 
than  the  said  sum  ;  and,  in  the  event  of  an  issue  thereon  being  found  for 
the  defendant,  the  defendant  shall  be  entitled  to  judgment  and  his  costs 
of  suit. 

It  is  further  ordered,  that,  in  every  case  in  which  a  defendant 
shall  plead  the  general  issue,  intending  to  give  the  special  matter  in 
evidence  by  virtue  of  any  act  of  parliament,  he  shall  insert  in  the  margin 
of  such  plea  the  words  "  By  Statute  ;*'  otherwise  such  plea  shall  be  taken 
not  to  have  been  pleaded  by  virtue  of  any  act  of  parliament.  And  such 
memorandum  shall  be  inserted  in  the  margin  of  the  issue  and  of  the 
Nisi  Prius  record. 

In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  a 
plea  of  payment)  shall  have  given  credit  in  the  particulars  of  his  demand 
for  any  sum  or  sums  of  money  therein  admitted  to  have  been  paid  to  the 
plaintiff,  it  shall  not  be  necessary  for  the  defendant  to  plead  the  pay- 
ment of  such  sum  or  sums  of  money. 

But  this  rule  is  not  to  apply  to  cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain 
balance,  without  givid^  credit  for  any  particular  sum  or  sums. 
{a)  Qeneral  Rules  and  Regulations,  5  B.  &  Ad.  tL,  (27  £.  C.  L.  R.) 
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Payment  shall  not  in  any  case  be  allowed  to  be  given  in  evidence  in 
reduction  of  damages  or  debt,  but  shall  be  pleaded  in  bar. 

(Signed  by  the  fifteen  Judges.) 


The  QUEEN  against  ARCIIDALL,  D.  D.— p.  281. 

On  a  motion  for  a  quo  warranto  information,  calling  on  the  Vice-Chancellor  of  the 
University  of  Cambridge  to  show  by  what  authority  he  granted  ale-house  licenses 
within  the  borough  of  Cambridge,  it  appeared  that  the  firHt  exercise  and  origin  of 
the  franchise  were  too  remote  to  be  traced  ;  that  it  had  been  exercised  both  witbia 
the  borough  of  Cambridge  and  without  it  to  the  extent  of  the  University  liberties, 
but  not  in  pursuance  of  statutory  authority,  or  according  to  the  statutable  form 
of  granting  licenses ;  that  the  franchise  was  recognised  in  stat.  9  Ann.  c.  28, 
8.  50,  and  later  statutes,  though  not  in  stat.  6  &  6  Ed.  6,  o.  25;  that,  till  very 
recently,  no  serious  dispute  had  arisen  on  the  subject  between  the  borough  and  the 
University,  nor  had  any  licenses  been  granted  by  the  charter  justices  of  the  borough, 
or  those  of  the  county  at  large;  that  in  early  times  the  assize  of  bread  and  ale  was  in 
the  borough,  not  the  University ;  that  the  Vice-Chancellor,  in  licensing,  bad  always 
acted  with  another  head  of  a  house,  both  being  styled  justices  of  peace,  but  the  license 
being  under  the  single  seal  and  signature  of  the  Vice-Chancellor;  and  that  his  course 
of  proceeding  had  not  been  in  all  respects  uniform. 

Held  that,  sufficient  doubt  not  being  thrown  on  the  legality  of  the  franchise  by  these 
circumstances,  the  Court  would  not  assist  in  questioning  it  by  granting  an  information. 

Amos,  in  Hilary  term,  1837,  obtained  a  rule  calling  on  the  Rev. 
George  Archdall,  Doctor  of  Divinity,  to  show  cause  why  an  information 
in  the  nature  of  a  quo  warranto  should  not  be  exhibited  against  him,  to 
show  by  what  authority  he  did,  as  Vice-Chancellor  of  the  University  of 
Cambridge,  together  with  one  William  Webb,  Doctor  of  Divinity,  as 
his  assistant,  grant  licenses(a)  to  divers  persons  to  keep  common  inns, 

(a)  The  following  is  the  form  of  the  license. 

To  all  Christian  people  to  whom  these  presents  shall  come  to  be  read.  George  Arch- 
dall, Doctor  of  Divinity,  and  Vice-Chancellor  of  the  University  of  Cambridge,  sendt^th 
greeting :  Know  ye  that  I,  the  said  Vice-Chancellor,  with  mine  assistant  the  worshipful 
C.  D.,  two  of  his  Majesty's  justices  of  the  peace  within  the  University  and  town  of  Cam- 
bridge  and  the  precincts  thereof,  have  admitted  and  allowed  E.  F.  of  Cambridge,  in  the 
county  of  Cambridge,  to  keep  a  common  inn,  alehouse,  or  victualling  bouse,  and  to  utter 
and  sell,  in  the  house  in  which  he  now  dwelleth,  and  in  the  premises  thereunto  belonging, 
and  not  elsewhere,  victuals  and  all  such  exciseable  liquors  as  he  shall  be  licensed  and 
empowered  to  sell  under  the  authority  aud  permission  of  any  excise  license  which  shtill 
be  duly  granted  by  the  Commissioners  of  Excise,  or  persons  to  be  employed  by  them  for 
that  purpose,  or  by  any  collector  and  supervisor  of  excise  respectively ;  I  having  before 
taken  bond  by  recognisance  (as  in  ordinary  licenses),  in 'the  name  of  our  Sovereign  Lord 
the  King's  Majesty,  that  now  is,  for  the  due  observation  of  all  and  singular  the  statutes 
and  acts  of  parliament  in  that  behalf  heretofore  made  and  provided  for  the  good 
ordering  of  common  alehouses,  and  also  for  the  observing  and  keeping  the  clauses  and 
articles  hereunder  written.  In  witness  whereof  I  have  unto  these  presents  set  my  seal  of 
office,  to  continue  during  the  good  will  and  pleasure  of  me  and  my  successors.  Given  at 
rambriiljrc,  the  day  of  ,  in  the  year  of  our  Lord 

1.  That  you  take  no  horse  belonging  to  any  scholar  of  this  University  to  stand  at  livery 
in  your  stables,  without  the  permission  of  the  master  of  the  college.  2.  That  you  suffer 
no  scholar,  no  neighbour's  children,  nor  servants,  nor  any  dwelling  in  your  parish,  to 
tipple  in  your  house.  3.  That  you  suffer  none  to  tipple  in  your  house  on  Sundays, 
holy-days,  or  thanksgivings  days,  in  the  time  of  sermon  or  service,  or  at  any  time  after 
nine  of  the  clock  at  night.  4.  That  you  suffer  no  carding,  dicing,  or  other  gaming  in  your 
liouse.  6.  That,  if  any  vagabonds  or  suspicious  persons  come  to  your  house,  you  shall 
acquaint  the  officers  therewith,  and  so  shall  you  likewise  do  if  any  goods  be  offered  in 
your  house  to  be  sold  by  any.  6.  That  you  suffer  no  drunkenness  nor  dissolute  disorder 
in  your  house ;  and,  if  any  happen  to  be,  to  acquaint  the  constables  of  your  town  and 
parish  with  it,  that  the  offender  may  be  punished.  7.  That  you  draw  your  beer  by 
ale  quart,  or  pint,  and  not  by  jugs  or  cups. — N.B.  No  licei^e  will  be  granted  for  the 
future,  except  the  party  it  is  to  be  granted  to  attend  in  person,  to  enter  into  a  recognisaDce 
fur  keeping  an  orderly  house. 

•  George  Archdall.     (Seal  of  Office  ) 
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alehouses,  and  victualling  houses,  within  the  borough  of  Cambridge; 
and  by  what  warrant  he  did  then  take  bond  by  recognisance  of  such  per'- 
Bons  respectively,  and  of  their  respective  sureties,  for  the  due  observa- 
tion of  all  and  singular  the  statutes  in  that  behalf  theretofore  made  and 
provided  for  the  good  ordering  of  common  alehouses,,  and  for  the  ob- 
serving and  keeping  of  the  clauses  and  articles  under  the  said  licenses 
respectively  written;  and  by  what  warrant  he  granted  such  licenses 
respectively,  under  his  seal  of  office  as  Vice-Chancellor  of  the  University 
of  Cambridge,  to  continue  during  the  good  will  of  him  and  his  succes- 
sors ;  and  by  what  warrant  he  took  upon  himself,  as  such  Vice-Chancel- 
lor, to  transfer  such  licenses  as  aforesaid  from  persons  to  whom  the 
same  had  been  granted,  to  other  person8(a)  being  desirous  to  keep  inns, 
&c.,  within  the  said  borough ;  and  particularly  (specifying  two  transfers 
of  licenses ;)  and  by  what  warrant  he,  as  such  Vice-Chancellor,  did,  at 
each  of  the  days  and  times  aforesaid,  take  upon  himself  to  charge  and 
receive  a  fee  or  sum  of  money  upon  each  of  such  licenses  and  transfers. 
The  grounds  stated  for  an  information  were,  that  the  said  Vice-Chan- 
cellor was  not  a  justice  of  the  peace  when  he  granted  such  transfers  and 
took  such  recognisances ;  that,  when  he  granted  such  licenses,  and  took 
such  recognisances  upon  such  grants,  he  had  no  power  to  act  as  a  justice 
of  the  peace  out  of  Special  Sessions ;  that  he  had  no  power  to  receive 
any  fees  upon  the  occasions  aforesaid ;  and  that  there  is  no  valid  custom 
for  the  said  Vice-Chancellor  to  do  the  acts  aforesaid.  In  Easter  term 
last,(6) 

Sir  W.  W.  Follett,  Starhie^  and  Cowling^  showed  cause  against  the 
rule,  whicli  was  supported  by  Sir  John  Oawpbell,  Attorney- General, 
Kelly y  and  Waddington,  The  material  points  are  so  fully  discussed  in 
the  judgment  of  the  Court  that  a  detail  of  the  arguments  at  the  bar  is 
unnecessary. 

Cur,  adv.  vult 

LiTTLEDALE,  J.,  in  this  term,  (June.  14th,)  delivered  judgment  as 
follows. 

This  was  a  rule  for  a  quo  warranto  information  to  be  filed  against  the 
Reverend  Doctor  Archdall,  Master  of  Emmanuel  College  in,  and  lately 
Vice-Chancellor  of,  the  University  of  Cambridge,  to  show  by  what  autho- 
rity he  had  taken  on  himself  to  grant  alehouse  licenses.  It  was  moved 
on  the  part  of  the  justices  of  the  borough  of  Cambridge,  for  the  pur- 
pose of  contesting  the  right,  claimed  by  the  Vice-Chancellor,  of  grant- 
ing such  licenses  within  the  liberties  and  precincts  of  the  University.  It 
was  argued  in  the  last  term,  before  my  brothers  Patteson,  Coleiudg  i:, 
and  myself,  at  great  length,  and  with  great  ability  and  research :  we 
have  taken  time  to  look  into  the  affidavits ;  and  I  am  now  to  pronounce 
our  judgment. 

In  the  course  of  the  argument,  principally  in  consequence  of  a  doubt 
thrown  out  by  the  Court,  the  question,  whether  this  was  a  proper  subject 

(a)  The  form  of  transfer  was  as  foUows. 

CamMdge,  27th  June,  1886. 
I  do  hereby  allow  M.  N.  to  keep  a  common  public  hoase  at  the  sign  of  .  in 

the  parish  of  ,  to  which  E.  F.  was  licensed  the        daj  of  last,  having  first 

taken  bond  by  recognisance  of  the  said  M.  N.,  &c.t  for  his  keeping  a  regular  and  orderly 
bouse,  during  the  good  will  of  me  and  my  successors.  , 

Oeorqb  Archdall,  Vice-Chancellor. 
(6)  April  80th  and  May  2d,  1838.    Before  Littledale,  Patteson,  and  Coleridge,  Js. 
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for  a  quo  warranto,  was  much  considered  by  the  counsel  who  argued  in 
support  of  the  rule  ;(a)  but  it  is  unnecessary  for  us  to  pronounce  auy 
opinion  on  that  question,  as  our  judgment  will  not  proceed  upon  it  ;  and 
we  decline  to  do  so  the  rather  because  the  counsel  who  showed  cause 
against  the  rule  scarcely  noticed  the  point  in  argument,  relying  entirely 
upon  the  facts. 

Turning  then  to  the  affidavits,  it  appears  to  be  unquestionable  that  the 
Vice- Chancellor  of  Cambridge  has  exercised  this  franchise  from  »  very 
remote  period,  from  a  period,  indeed,  so  remote,  that  the  first  exercise 
of  it  cannot  be  distinctly  traced,  nor  the  origin  to  which  it  is  referable 
at  all  certainly  assigned ;  that  he  has  exercised  it,  not  merely  within  the 
borough  of  Cambridge  but  without  it,  and  in  the  county,  to  the  extent 
of   the  known  liberties  of   the  University.     The  history  of  alehou-«* 
licenses,  as  granted  by  justices  of  the  peace,  is  well  known  ;  it  takes  its 
commencement  from  stat.  5  &  6  Ed.  6,  c.  25 ;  but  the  mode  of  proeecnl- 
ing  by  the  Vice-Chancellor  has  never  borne  express  reference    to  any 
authority  given  by  the  statute,  nor  squared  with  its  provisions  in  foi  m 
or  substance.     He  has  describe*!  himself  indeed  as  a  justice    of  the 
peace,  and  he  has  acted  with  another  head  of  a  house  described  in  the 
same  way ;  but  the  latter  is  called  his  assistant  only ;  the  license  i:3 
stated  to  proceed  from  himself,  and  is  under  his  single  seal  and  signa- 
ture ;  it  is  granted  during  good  pleasure,  is  subject  to  other  conditioDS 
than  those  of  a  magistrate's  license ;  and  the  recognisance  has   never 
been  certified  to  the  quarter  sessions.     It  further  appears  that  this   pri- 
vilege has  been  recognised,  with  more  or  less  distinctness,  in  a  grea; 
number  of  public  statutes,  some  of  them  going  back  to  a  distant  period ; 
one,  Stat.  9  Ann.  c.  23,  s.  50,  passed  considerably  more  than  a  century 
since,  in  very  clear  language  recognising  and  confirming  it.     Lastly,  it 
appears  that,  during  the  whole  of  this  period,  the  University  has   becu 
placed  side  by  side,  as  it  were,  with  a  municipal  body  of  considerable 
power,  and  that  between  the  two  difibrences  have  from  time  to  time  pre-        ' 
vailed,  and  much  jealousy  been  manifested  as  to  the  conflicting  privi-        i 
leges ;  yet,  until  very  modern  times,  no  resistance  entitled  to  serious        i 
consideration  has  been  made  by  the  borough  to  the  exercise  of  thii* 
franchise ;  and  no  licenses  have  been  granted  by  the  charter  justices  ;        ' 
and  it  may  be  collected  from  the  silence  of  the  affidavits  for  the  rule        i 
that  the  same  acquiescence  and  abstinence  have  been  disolayed  by  the        | 
justices  of  the  county  at  large.  I 

(a)  The  following  nuthoritiefl  were  cited  on  this  point.  Case  of  the  Arehbishap  of  York, 
2  lust.  407;  AW  v.  Breton,  4  Bur.  22ii0;  Rex  v.  mUianu,  1  Bur.  402  ;  Hex  t.  The  Ai^r^ 
men  of  New  Radnor,  2  Ld.  Keuyon*8  Cases,  498 ;  Rex  ▼.  The  Mat/or  and  Aldermen  of  H-rr- 
/onl,'i  JSalk.  374;  S.  C.  1  Ld.  Kaym.  426;  Rexj.  Sfanton,  Cro.Jao.  259;  RexT.  Badro^k, 
cited  in  R'Z  v.  The  Corporation  of  lit d ford  Level,  6  East,  359 ;  Rex  v.  XichoUon,  1  Sir.  2*J1* ; 
R^x.  V.  H-rdlf,  3  A.  &  E.  467,  (80  B.'C.  L.  R.  ;)  Rex  ▼.  Ranuden,  8  A.  &  £.  456;  R^x  t. 
Jla/l,  1  U.  k  C    125,  2.J7,  (8  E.  0.   L.  R. ;)  Rex  ▼.  Boyle^,  2  Str.  836 ;  8  C.  2  Ld.  Rajm. 

15511 :  Rex  v. .  2  Chit.  Rep.  368,  (18  E.  C  L  R.  ;)  Rex  v.  IluhbaU,  6  B.  &  C.  l:Jtf,  ( 13 

E  C.  L.  R. ;)  R^x  v.  J*ufte.ion,  4  B  &  Ad  9 ;  Rrx  t.  Mashiter,  6  A.  &  £.  163,  (33  E.  C  L. 
Jl. ;)  Stat.  12  K  4.  c.  8:  4  lu^t.  261  ;  The  Onunt  of  Shrewsbury's  Cate,  17  Tin.  Abr.  2«3, 
264,  Prescription.  (E),  pi.  3,  4;  Jacob's  Law  Diet,  art  Prisage;  Rex  y.  Mein,  3  T.  R.  o9<i ; 
Rex  V.  The  Duke  of  Bedford,  1  Barnard.  (K.  B.)  280.  Co.  Ent.  537  ».  pi.  5.  {Reg.  t.  The  In- 
habitants  of  Denbigh)-,  Cora.  Dig.  Qtio  Warranto  (k.)  \  R^x  t.  Gregory,  4  T.*  R.  240, 
note  (a)  to  Rex  v.  The  Master  and  Ftllows  of  St.  Catherine**  Mali ;  Rex.  t.  Bingham^  2  Ea«t, 
808;  Rex  t.  Uighmore,  6  B.  &  Aid.  771,  (7  B.  C.  L.  R.  :)  Rex  v.  Harrison,  8  Mod.  135 ; 
Rex  V.  Mayor  ^e.  of  London,  8  How.  St.  Tr.  1039 ;  Rex  t.  Holland,  1  T  R.  692 ;  Rtx  r. 
FUewood,  2  T.  R.  145. 
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We  purposely  abstain  from  noticing  many  smaller  circumstances  of 
detail,  which  appear  in  the  affidavits,  and  would  not  be  without  their 
weight  in  a  balance  of  conflicting  testimony,  because  in  our  judgment 
we  shall  not  rely  upon  them.  We  have  noticed  only  the  great  and  un<lis- 
puted  features  of  the  evidence  in  support  of  this  franchise ;  and,  before 
we  pass  to  our  conclusion,  we  observe  that  wliat  we  here  find  is  exactly 
what  we  might  have  expected  to  find.  In  early  times,  it  is  well  known 
that  the  number  of  students  at  the  University,  as  at  our  Inns  of  Court, 
was  much  greater  than  at  present ;  they  were  also  younger  in  age,  arjl 
yet  for  the  most  part  lived,  not  within  the  restraint  of  college  walls,  nor 
under  that  discipline,  almost  of  a  domestic  character,  which  now  pre- 
vails in  our  universities,  but  in  lodging-houses,  inns,  or  hostelries,  scat- 
tered through  the  town.  In  those  times,  too,  the  ordinary  beverage, 
even  for  the  educated  classes,  especially  of  the  moderate  means  of  the 
majority  of  students,  was  ale  and  beer,  not  wine  or  spirits.  A  control 
over  the  houses  of  resort  in  which  these  articles  were  sold,  a  control  of 
the  most  absolute  kind,  was  in  some  sort  necessary  for  the  preservation 
of  discipline  and  morals,  and  for  the  prevention  of  those  brawls  and 
street  riots,  and  fierce  contentions  with  the  inhabitants  of  the  town, 
which  the  age  and  dispositions  of  the  parties,  and  the  manners  of  the 
times,  would  otherwise  have  made  inevitable.  Such  a  control,  therefore, 
was  highly  expedient,  if  not  necessary ;  the  University,  generally  a 
favoured  body,  was  not  unlikely  to  procure  from  the  Crown  what  might 
be  so  reasonably  asked  for ;  and,  being  a  learned  body,  was  likely  to 
procure  it  in  such  form  and  with  such  sanction  as  would  render  the  grant 
valid.  And,  if  granted,  there  was  no  officer  in  whom  it  would  so 
reasonably  be  vested  as^  in  the  yice-Chancellor,  the  great  resident 
governor  of  the  whole  body. 

We  are  now  called  upon,  however,  to  subject  this  franchise  to  inquiry 
as  an  usurpation  upon  the  Crown ;  not  because  any  of  the  facts  above 
stated  are  disputed,  but  because  the  University  cannot  show^  the  precise 
charter  or  statute  to  which  the  grant  of  the  franchise  can  be  expressly 
referred ;  because  at  an  early  period  the  assize  of  bread  and  ale  was  in 
the  borough,  and  not  in  the  University;  because  the  first  licensing 
statute  5  &  6  Ed.  6,  c.  25,  does  not  notice  the  franchise  as  existing  iu 
the  University,  nor  save  it ;  because  the  Vice-Chancellor  appears  always 
to  have  styled  himself  and  his  assistant  justices  of  the  peace ;  because 
the  course  of  proceeding  by  the  Vice-Chancellor  has  not  always  been 
uniform ;  and,  generally  and  principally,  because  ingenious  objections, 
objections  at  this  day  difficult  to  answer,  may  be  raised  against  the  evi- 
dence in  support  of  any  legal  origin,  whether  prescriptive,  by  lost 
charter,  or  lost  statute,  which  may  be  theoretically  assigned  for  the 
franchise. 

By  stating  these  objections  thus  generally,  we  do  not  intend  to  take 
from  their  legitimate  force ;  still  le^s  do  we  intend  to  be  influenced  iu 
our  decision  upon  them  by  the  consideration  that  they  are  urged  against 
a  great  and  venerable  body  like  the  University.  But,  equally  in  this  as 
in  the  case  of  any  individual  lord  of  a  manor,  we  would  ask  any  lawyer, 
whether  he  has  ever  known  a  franchise  of  equal  antiquity  in  its  exercise, 
though  most  undoubted  in  right,  against  which  ingenious  minds  might 
not  raise  similar  objections.  It  follows  almost  necessarily,  from  the  im- 
perfection and  uTegularity  of  human  nature,  that  a  uniform  coursfi  ia 
• 
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not  preserved  during  a  long  period  :  a  little  advance  is  made  at  one  time, 
a  retreat  at  another ;  something  is  added,  or  taken  away,  from  indiscre- 
tion, or  ignorance,  or  through  other  causes :  and,  when  by  the  lapse  of 
years  the  evidence  is  lost  which  would  explain  these  irregularities,  they 
are  easily  made  the  foundation  of  cavils  against  the  legality  of  the  whole 
practice.  So  also  with  regard  to  title :  If  that  which  has  existed  from 
time  immemorial  be  scrutinized  with, the  same  severity  which  may  pro- 
perly be  employed  in  canvassing  a  modern  grant,  without  making  allow- 
ance for  the  changes  and  accidents  of  time,  no  ancient  title  will  be  found 
free  from  objection :  that,  indeed,  will  become  a  source  of  weakness, 
which  ought  to  give  security  and  strength.  It  has  therefore  always  been 
the  well-established  principle  of  our  law  to  presume  every  thing  in 
favour  of  long  possession ;  and  it  is  every  day's  practice  to  rest  upon 
this  foundation  the  title  to  the  most  valuable  properties. 

We  should  be  departing  from  this  principle  and  practice  if  we  were 
now  to  institute  the  inquiry  prayed  for,  and  call  upon  the  Vice-Chan- 
eellor  to  justify  the  exercise  of  this  ancient  franchise.  It  is  possible 
that  it  may  rest  upon  no  legal  foundation,  and  that,  upon  a  full  exami- 
nation, it  may  turn  out  to  be  incapable  of  being  supported.  By  refusing 
this  rule,  we  do  not  prevent  the  parties  from  raising  the  question,  if  they 
shall  be  so  advised,  nor  prejudice  its  determination ;  we  decline  only  to 
render  any  assistance  in  originating  the  proceeding,  which  may  imply  a 
suspicion  in  our  minds  that  what  has  existed  unquestioned  for  centuries 
is  referable  only  to  usurpation  on  the  Crown. ' 

Upon  these  grounds,  we  do  not  examine  minutely  the  several  objec- 
tions above  enumerated.  They  are  of  more  or  less  weight,  and  have 
received  answers  more  or  less  satisfactory ;  the  principle  of  our  decision 
would  lead  us  to  the  same  conclusion,  even  if  we  should  think  that  many 
of  them  remained  entirely  unanswered. 

We  were  pressed  with  the  anomalous  nature  and  inconvenience  of  this 
jurisdiction  under  the  altered  circumstances  of  the  times ;  especially 
that  the  power  claimed  was  irresponsible  in  its  exercise  and  liable  to  no 
appeal.  This,  however,  is  a  matter  with  which  we  have  no  concern.  If 
abuses  are  found  to  exist  for  which  the  law  gives  no  remedy,  or  if  the 
franchise  be  found  objectionable  in  theory,  or  unsuited  to  the  present 
times,  application  must  be  made  elsewhere.  The  only  question  for  us  is, 
whether,  under  the  circumstances,  suflBcient  doubt  has  been  raised  in  our 
minds,  as  to  the  lawfulness  of  its  present  title,  to  make  it  proper  for  ua 
to  direct  the  information  to  be  filed.  That  has  not  been  done ;  and  this 
rule  will  therefore  be  discharged.  Rule  discharged. (a) 

(a)  See  The  Mayor  of  Leicester  v.  Burgest,  6  B.  &  Ad.  246  (27  E.  C.  L.  R.) 
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ROSS  against  BOARDS.— p.  290. 


A  agreed  to  purchase  land  of  B.,  the  title  to  be  made  out  to  the  satufaction  of  B.*8  attorney 
The  agreement  lieing  uncompleted,  and  disputes  arising,  all  matters  in  diflerence  between  the 
partieti,  and  the  settlement  uf  all  questions  on  the  agreement,  were  referred  to  arbitration. 
'J*be  arbitratur  awarded  that  B.  should  convey  to  A.  the  title  to  the  above  land,  contained  in 
two  abKtracto  given  in  evidence  on  the  arbitration  ;  he  also  precicribed  the  boundary^  of  the  land 
sato  be  conveyed,  and  ordered  that  B.  should  execute  an  indemnity  bond  to  A.,  tf>  be  forfeited 
if  A.  should  be  evicted  by  reason  of  defect  in  the  title ;  and  that,  on  execution  of  the  premises, 
A.  should  pay  the  purchase-money.  Nothing  further  was  awarded  as  to  the  validity  of  the 
title.     The  goodness  of  the  title  had  been  a  matter  of  diinpute  before  the  arbitrator. 

Held,  that  the  award  was  Iwd,  as  not  finally  determining  the  qUestioos  referred.  • 

Issues  being  joined  between  these  parties  in  an  action  of  trespass 
Lord  Denman,  C.  J.,  made  an  order  "  that  all  matters  hi  difference  in 
this  action,  and  all  other  matters  in  difference  between  the  parties,  and 
the  settlement  of  all  questions  on  an  agreement  existnig  between  them, 
including,  &c.,  (subjects  of  dispute  not  material  here,)  "  be  referred  to 
the  award,"  &c.,  of,  &c.,  barrister  at  law  ;  and  "  that  the  said  arbitrator 
shall  have  the  power  of  inspecting  the  premises  at  Edmonton  of  both 
parties,  and  of  laying  down  the  boundary-line  between  the  property  of 
tlie  plaintiff  and  the  lands  of  which  the  defendant  is  the  owner  or  oc- 
cupier, and  to  award  such  damages  and  costs  to  either  party  as  he  shall 
think  fit,  &c.  By  the  agreement  referred  to,  it  was  recited  that  de- 
fendant, behig  the  proprietor  of  certain  ground  at  Edmonton,  had 
agreed,  and  did  thereby  agree,  with  plaintiff  for  the  sale  to  him  of  u 
part  of  tiie  said  ground  afterwards  described,  for  100/. ;  the  title  to  be 
made  out  to  the  satisfaction  of  Mr.  Blunt :  and  plaintiff',  in  pursuance 
:)f  the  said  agreement,  did  thereby  agree  to  pay  defendant  the  100/.,  at 
)r  before  th6  time  of  executing  the  conveyance. 

Tiie  arbitrator  made  his  award,  the  material  parts  of  which  were 
these.  "  I  do  award,  of  and  concerning  the  matters  to  me  referred,  as 
follows,  that  is  to  say :  Touching  an  agreement,  the  subject  of  evidence 
before  me,  I  do  award  that  the  said  William  Boards  do,  at  the  expense 
of  tlie  said  Robert  Ross,  convey  to  the  said  Robert  Ross  the  title,  con- 
tained in  the  two  abstracts  which  have  been  given  in  evidence  before 
me,  to  the  parcel  of  ground  particularly  specified  in  such  agreement , 
and,  pursuant  to  the  intention  X)f  the  parties  to  the  said  agreement, 
such  parcel  is  to  extend  unto  a  certain  brook,  the  subject  of  evidence 
before  me,  so  that  the  boundary-line  between  the  respective  properties 
of  Robert  Ross  and  William  Boards  shall  be  the  line  marked  A  B  in 
the  accompanying  plan.'*  "  And  I  do  hereby  further  award  that  the 
said  William  Boards  shall,  at  the  expense  of  the  said  Robert  Ross,  ex- 
ecute a  bond  to  the  said  Robert  Ross  in  the  penal  sum  of  200/.,  to  be 
forfeited  hi  case  of  the  eviction  of  the  said  Robert  Ross  from  any  part 
of  the  premises  so  conveyed  as  aforesaid  by  reason  of  any  defect  of  the 
title  so  to  be  conveyed  as  aforesaid :  And  I  do  further  award  that,  upon 
execution  of  the  premises,  the  said  Robert  Ross  do  pay  to  the  said 
William  Boards  100/.,  as  mentioned  in  the  said  agreement.'*  "  And  I 
do  further  award  that  the  said  William  Boards  do  pay  to  the  said  Ro- 
bert Ross  his  costs  incurred  in  the  investigation  of  the  title  to  the  piece 
of  ground  specified  in  the  said  agreement,  as  far  as  the  same  may 
exceed  the  sum  of  10/.  10*." 

In  Hilary  tern;,  1837,  a  nUe  nisi  was  obtained  for  setting  aside  the 
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award,  on  the  grounds :  1.  That  the  arbitrator  has  exceeded  his  author- 
ity with  respect  to  the  agreement  mentioned  in  his  award,  and  to  the 
estate  the  subject  of  the  agreement.  2.  That  the  arbitrator  has  not 
decided  whether  the  title  to  the  said  estate  be  good  or  bad,  or  such  as 
the  plaintiff  was  bound  to  accept.  3.  That  the  award  is  not  final  with 
respect  to  the  questions  on  the  said  agreement.  4.  Tliat  the  arbitrator 
has  directed  a  bond  of  indemnity  to  be  accepted  by  the  plaintiff,  with- 
out deci'ding  as  to  the  title  to  the  said  estate.  5.  Tiiat,  if  the  plaintiff 
should  be  evicted  from  the  said  estate,  another  suit  would  arise,  and  no 
sufficient  security  is  given  to  the  plaintiff  as  purchaser  of  the  said 
estate. 

The  affidavit  in  support  of  the  rule  stated  that,  before  the  parties 
agreed  to  refer,  it  had  been  a  matter  of  dispute  between  Mr.  Blunt,  as 
the  plaintiff's  attorney,  and  the  defendant,  whether  the  defendant  could 
make  a  good  title  to  the  land  in  question,  and  whether  the  title  to  such 
land,  set  forth  in  certain  abstracts  furnished  by  the  defendant  to  Mi 
Blunt,  was  such  as  he  could  properly  accept  on  the  plaintiff's  behalf; 
that  the  principal  matter  in  difference  before  the  arbitrator  was  whether 
the  title,  as  set  forth  on  such  abstracts,  was  good,  and  such  as  the 
plaintiff  and  Blunt  ought  to  be  satisfied  with ;  and  that  evidence  was 
given  of  the  insufficiency  of  such  title.  The  affidavit  further  stated 
that  the  defendant,  as  the  plaintiff's  attorneys  were  advised,  could  not 
make  a  good  title.  The  affidavit  in  opposition  represented  tliat,  al- 
though, upon  the  arbitration,  a  question  of  identity  arose,  namely, 
whether  the  land  in  dispute  was  parcel  of  certain  lands  formerly  pur- 
chased by  and  allotted  to  the  defendant,  or  of  adjoining  lands  purchased 
by  and  allotted  to  the  plaintiff,  yet  no  real  question  existed  as  to  the 
power  to  make  a  good  title,  on  a  conveyance  by  defendant  to  plaintiff 
of  the  land  in  question ;  that  defendant  had,  as  the  deponent  (his  attor- 
ney) believed,  made  out  a  good  title ;  and  that  the  direction  as  to  a 
bond  of  indemnity  was  given,  as  the  deponent  believed,  not  because 
the  arbitrator  thought  the  title  defective,  but  in  consequence  of  an  at- 
tempt by  plaintiff  to  prove  an  adverse  holding  of  part  of  the  land 
thirty-five  or  forty  years  ago  by  one  Davies  ;  and  that  the  case,  as  to 
such  holding,  had  been  satisfactorily  answered  before  the  arbitrator  by 
evidence,  which  the  affidavit  stated. 

Sir  IV,  W.  Folletty  with  whom  was  Halcombe,  now  showed  cause. 
The  real  dispute  on  the  reference  was  on  the  subject  of  identity.  The 
arbitrator  has,  in  effect,  found  that  the  land  to  be  conveyed  is  the  pro- 
perty of  the  defendant;  and  the  award  is  final,  though  an  indemnity 
is  directed.  It  appears  from  Fisher  v.  Pimblei/,  11  East,  188,  that  aii 
award  is  not  vitiated  by  an  indemnity  bond  being  ordered,  between 
parties  to  the  reference,  against  claims  to  be  made  on  account  of  mat- 
ters submitted  to  the  arbitrator.  It  is  very  common  to  award  a'  con- 
veyance with  a  covenant  for  title. 

Sir  J,  Campbell,  Attorney-General,  and  Shee,  contra.  The  arbitra- 
tor has  not  decided  whetlier  the  defendant's  title  is  good  or  bad.  He 
calls  upon  the  plaintiff  to  take  a  title  which  is  not  marketable.  Tlie 
order  of  reference  empowered  him  to  decide  certain  matters  in  dispute, 
not  generally  to  direct  what  should  be  done  between  the  parties.  The 
matters  brought  before  him  as  the  subject  of  dispute  were,  whether  the 
defendant  could  make  a  good  title,  and  whether  the  title,  as  shown  on 
the  abstracts,  was  such  as  Mr.  Blunt  ought  to  be  satisfied  with,    bistead 


Digitized  by  LjOOQIC 


294]  8  Adolphus  &  Ellis.  599 

ot  dolennining  these  points,  he  has  made  an  order  which  shows  that  he 
doubted  whether  or  not  the  title  was  one*  which  Mr.  Blunt  ought  to 
have  approved.  This  deviation  from  the  Une  prescribed  to  the  arbi- 
trator vitiates  the  award,  as  in  Bonner  v.  Liddell^  1  Brod.  &  B.  80, 
(5  E.  C.  L.  R.  20.)  A  covenant  for  title  occurs  in  all  conveyances,  and 
does  not  throw  a  suspicion  on  the  title,  as  a  bond  of  indemnity  does. 

Lord  Denman,  C.  J.  The  objection  insisted  upon  must  prevail. 
The  agreement  between  these  parties  was,  that  the  defendant^  should 
sell  the  land  to  the  plaintiff,  the  title  to  be  made  out  to  the  satisfaction 
of  Mr.  Blunt.  It  was  referred  to  the  arbitrator  to  settle  all  questions 
between  the  parties,  on  the  agreement.  He  does  not  decide  the  ques- 
tions arising  on  the  agreement,  but  awards,  of  and  concerning  the  mat- 
ters referred,  that  the  defendant  shall  convey  to  the  plaintitf  the  title, 
contained  in  the  abstracts,  to  the  parcel  of  groimd  specified  in  the 
agreement,  such  parcel  to  extend,  and  be  bounded,  as  the  award  points 
out.  He  leaves  it  in  doubt  whether  the  title  is  good  or  bad,  and,  in 
f»ftect,  orders  that  it  shall  be  taken  with  all  faults.  The  doubt  is  ren- 
dered stronger  by  the  direction  that  an  indemnity  bond  shall  be  executed, 
which  is  more  than  the  arbitrator  had  a  right  to  order.  The  award  is 
not  final,  because,  instead  of  deciding  the  questions  referred,  it  sets  on 
foot  new  ones ;  and,  instead  of  ascertaining  a  right  for  the  plaintiff, 
gives  him  a  new  action  for  the  recovery  of  damages. 

LiTTLEDALE,  J.  Tlic  arbitrator  should  have  stated  in  his  award 
whether  the  title  was  good  or  bad.  It  is  said  that  he  has  in  effect  done 
so.  I  have  had  some  doubt ;  but  I  am  of  opinion  that  he  ought  to  have 
proceeded  in  a  direct  way  to  determine  the  question  as  it  arose  out  of 
the  agreement.    He  should  have  said  whether  the  title  was  good  or  not. 

Patteson,  J.  The  plaintiff  agreed  to  purchase  land,  the  title  to  be 
made  out  to  Mr.  Blunt's  satisfaction ;  that  is,  he  agreed  to  take  a  good 
title,  not  a  doubtful  title  with  an  indemnity.  Then  a  reference  is  made 
of  all  questions  on  the  agreement.  Upon  the  arbitration,  a  question  is 
raised  on  the  sufficiency  of  the  title.  If  no  such  point  had  arisen,  the 
case  would  have  been  different.  Then  the  arbitrator  awards,  not  that 
the  title  is  good  or  bad,  but  that  there  shall  be  a  conveyance  of  the 
title,  and  a  bond  executed ;  in  effect,  that  the  plaintiff  shall  take  a 
doubtful  title,  with  an  idemnity.  The  award,  therefore,  is  bad.  The 
arbitrator  was  not  empowered  to  order  what  should  be  done  between 
tlie  parties. 

Williams,  J.  The  language  of  the  order  of  reference  decides  this 
case.  The  arbitrator  has  not  settled  the  question  between  the  parties 
according  to  the  terms  of  their  submission  to  arbitration.  He  has 
merely  directed  a  conveyance,  and  stated  what  shall  be  done  in  case  of 
its  proving  ineffectual. 

Rule  absolute. 
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EMPSON  agaiust  FAIRFAX  and  WEAVER.— p.  296. 

Case  for  publishing  a  libel.  Pleas:  1.  Not  gfuilty.  2.  Justification,  that  the  supposed  libel 
was  true ;  refdication,  de  injurid.  The  publication  was  proved,  and  defendant  offei'cd  no  evi 
dence.  The  jury  found  for  the  defendant  on  the  first  is^ue:  Held,  that  (at  any  rate,  in  de- 
fault of  directions  to  the  contrary  from  the  Judge)  the  verdict  should  be  entered  on  the  postea 
for  the  defendant  on  the  first  issue,  and  the  plaintiff  on  the  second  ;  such  entries  not  being 
necessarily  inconsistent ;  and  that  the  plaintiff  should  have  his  costs  of  the  second  Lssue. 

Case  for  publishing  a  libel.  Pleas :  1.  Not  guilty ;  and  issue  there- 
on. 2.  A  justification,  averring  the  truth  of  the  alleged  libel.  Repli- 
cation, de  mjuria ;  and  issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1836,  a  verdict  was  found  for  the  defendants  on  the 
first  issue,  and  for  the  plaintiff  on  the  second. 

On  the  27th  January,  1837,  the  defendants  not  having  brought  in  the 
postea,  the  plaintiff  obtained  a  Judge's  order  that  the  defendants'  at- 
torney, &c.,  should  attend  the  Master  with  the  postea,  to  tax  the  plain- 
tiff's costs  on  the  issue  found  for  him.  The  parties  attended  accord- 
ingly, when  the  plaintiff's  costs  on  the  second  issue  were  taxed  at 
188/.  2*.  The  defendants  withholding  the  postea,  and  taking  no  steps 
to  have  the  defendants'  costs  on  the  first  issue  taxed,  the  plaintiff,  on 
20th  February,  1837,  obtained  a  Judge's  order  that  the  defendants 
should  attend  with  the  postea  before  the  Master,  and  that  the  Master 
should  be  at  liberty  to  tax  their  costs,  and  decide  for  whom  the  judg- 
ment ought  to  be  given.  The  Master,  on  such  attendance,  taxed  the 
defendants'  costs  on  the  first  issue  at  47/.  8s.  Ad. ;  but,  on  the  defend- 
ants' agent  producing  the  postea,  it  appeared  that  the  entry  thereon 
was  that,  as  to  the  second  issue,  the  jurors  were,  by  consent  of  the  par- 
ties on  both  sides,  disciiarged  from  giving  any  verdict,  [a)  The  Mas- 
ter declared  his  inability  to  proceed  further.  The  plaintiff  then  obtained 
a  summons  from  Lord  Dekman,  C.  J.,  to  show  cause  at  chambers  why 
the  postea  should  not  be  delivered  to  the  plaintiff  to  be  amended,  and 
why  he  should  not  be  at  liberty  to  enter  up  judgment  thereon,  and  to 
retain  the  same  until  payment  by  the  defendants  of  the  taxed  costs  due 
to  the  plaintiff ;  but,  on  the  parties  attending  the  summons,  his  lord- 
ship referred  them  to  the  full  Court.  In  last  Easter  term,  Bompas 
Serjt.,  on  affidavit  of  the  above  facts,  {b)  obtained  a  rule  to  show  cause 
why  the  Nisi  Prius  record,  with  the  marshal's  indorsement,  on  the 
panel,  should  not  be  delivered  up  to  the  plaintiff,  to  enable  him  to  pre- 
pare the  postea  and  enter  up  final  judgment  thereon,  and  why  the 
Master  should  not  tax  the  plaintiff's  costs  of  this  application  to  be 
added  to  his  costs  of  the  second  issue. 

(a)  The  entry  was  as  follows.  "  The  jurors,"  &c.»  "  as  to  the  first  issue  herein  joined  be- 
tween the  parties  aforesaid,  upon  their  oath  say  that  the  defendants  are  not  guilty  of  the  griev- 
ances  within  laid  to  their  charge,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and 
form  as  the  plaintiflT  hath  within  complained  against  them ;  artd  therefore  the  jurors  aforesaid, 
although  no  evidence  whatever  was  given  by  the  within  named  defendants  in  support  of  the  issue 
secondly  within  joined  between  the  parties  aforesaid,  cannot  find,  return,  or  say  that  the  defend- 
ants, at  the  said  time  when,  &c,  of  their  own  wrongs  did  commit  the  grievance  in  the  said  se- 
cond plea  mentioned  ;  wherefore  the  jurors  aforesaid,  by  the  consent  of  the  said  parties  respect- 
ively, are  discharged  from  giving  any  verdict  whatever  on  the  last  issue  herein  joined  between 
the  parties  aforesaid.     Therefore,"  &c 

(6)  The  affidavit  did  not  state  the  form  of  the  poatea,  otherwise  than  as  in  the  text ;  and  it 
was  asitumed,  in  argument,  that  the  plaintiff  proved  the  publication,  and  that  the  defendaots* 
counsel  offered  no  evidence,  but  contended  that  the  publication  was  not  a  libel. 
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Sir  J.  C«m/?Af//,  Attorney-General,  and  IF.  H.  fFaison,  now  showed 
taiise.  Spencer  v.  Hamerton,  4  A.  &  E.  413,  (31  E.  C.  L.  R.  101,)  (a) 
may  be  cited  as  an  authority  to  show  that,  if  the  postea  can  be  amend- 
ed as  prayed,  the  plaintiflf  is  entitled  to  the  costs  of  the  Issue  found  for 
him.  But  the  amendment  would  introduce  an  absurdity.  Tlie  find- 
ing as  to  the  consent  of  the  parties  perhaps  ought  not  to  have  been  in- 
troduced. But  the  Judge  at  Nisi  Prius  had*  power  to  discharge  the 
jury  on  the  second  issue.  If  a  verdict  be  entered  for  the  plaintiff  on 
that  issue,  the  finding  will  be,  first,  that  the  defendants  have  not  pub- 
lished the  libel  complained  of;  secondly,  that  they  have  pubhshed  it 
without  the  cause  alleged  in  justification.  Where  an  issue  becomes 
immaterial,  the  Judge  may  discharge  the  j  ury  from  finding  on  it ;  Cossey  v: 
Diggons,  2  B.  &  Aid.  546 ;  Coo/cv.  Caldccot.A  C.&P.  315,  (19  E.  C.  L.  R. 
403 ;)  Dibben  v.  The  Marquess  ofJlnglesey^  10  Bing.  568 ;  (25  E.  C.  L.  R. 
244;)  (A)  Powell  Y.  Sonuelty  3  Bing.  381,  (13  E.  C.  L.  R.  15;)  S.  C.  hi 
D.  P.  1  Bligh,  N.  S.  545;  Rex  v.  Johnson^  5  A.  &  E.  488,  (31  E.  C.  L.  R. 
381.)  [Patteson,  J.  Where  there  is  only  an  affirmative  plea  on  the 
record,  and  the  defendant  does  not  appear,  the  plaintiff  must  have  judg- 
ment.] That  is  different  from  this  case,  where  there  is  also  a  plea  of 
Not  Guilty,  by  which  the  burden  of  proof  is  thrown  on  the  plaintiff, 
and  the  defendant  merely  undertakes  to  prove  the  affirmative  plea  ui 
the  event  of  its  becoming  necessary  by  the  plaintiff  succeeding  on  the 
first  issue.  [Patteson,  J.  Then  the  issues  would  have  to  be  tried 
separately.  In  Dibben  v.  The  Marquess  of  Jlnglesey,  the  case  seems 
no  have  turned  on  the  parties  not  having  insisted  upon  a  finding  on  the 
ssues  in  question.]  The  question,  however,  was  whether  they  were 
)r  were  not  immaterial.  Suppose  there  were  a  plea  of  non  assumpsit; 
uid  a  plea  of  set-off.  If  the  defendant  succeeded  on  the  first,  he  would 
»ffer  no  evidence  on  the  set-off:  then,  if  the  plaintiff  had  a  verdict  on 
'  he  second,  the  defendant  would  be  barred  of  his  cross  action,  although 
le  had  no  benefit  from  his  claim.  This  Court  indeed  said,  in  Spencer 
I,  Hamerton^  (adverting  to  the  case  of  Hart  v.  Bushy  2  Dowl.  P.  C. 
156:)  "  It  has  been  objected,  that  the  consequence  of  holding  that  de- 
cision to  be  right  will  be,  that  issues,  which  have  become  immaterial 
by  the  decision  of  some  one,  will  always  be  tried  out  for  the  mere  sake 
of  costs,  and  that  great  waste  of  time  and  inconvenience  and  delay  to 
other  suitors  will  be  occasioned.  We  do  not  think  these  consequences 
at  all  necessary ;  but,  even  if  they  were,  they  are  not  sufficient  to  pre- 
vent the  statute  of  Aime,"  4  Ann.  c.  16,  ss.  4,  5,  "from  having  that 
construction  which  appears  most  consonant  to  the  intention  of  the 
legislature  and  to  reason  and  justice."  The  objection  there  noticed  is 
not  met.  [Lord  Denman,  C.  J.  Suppose,  in  such  a  case  as  the  pre 
sent,  the  result  of  the  first  issue  is  doubtful,  and  the  plaintiff  is  prepared 
with  a  great  number  of  witnesses  on  the  second,  and  the  jury  find  that 
tlie  publication,  is  not  a  libel,  but  that  the  justification  is  a  mass  of 
falsehood,  is  not  the  plaintiff  to  have  the  costs  of  disproving  the  justifi- 
cation?] 

BompaSy  SerjUy  Hum/reyy  and  Hughes^  contri,  were  stopped  by  the 
Court. 

Lord  Denman,  C.  J.     The  argument  in  support  of  the  nile  must  go 
the  length  of  showing  that  the  Judge,  not  only  may,  but  must,  dis- 

(a)  8ee  Btrd  v.  Wfrgifison,  6  A.  &  E.  83.  (31  E.  C.  L.  R.  281.) 
(6)  See  NorrU  v.  Darnel,  10  Bing.  507,  (25  £.  C.  L.  R.  220.) 
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charge  the  jury.  Therefore  the  only  question  is,  whether  there  be  an 
apparent  incongruity  in  enteruig  one  issue  for  the  defendant  and  an- 
other for  the  plaintiff,  there  being  an  affirmative  and  a  negative. 
Now,  when  we  see  that  the  alleged  contradiction  may  be  satisfactorily 
explained  on  one  supposition,  we  must  assume  that  the  jury  acted  as 
supposed  :  that  is,  that  they  found,  not  that  there  was  no  publication, 
but  that  there  was  no  libel.  And,  as  we  know  that  really  was  the  fact 
here,  we  must  construe  the  finding,  so  as  to  make  it  consistent ;  as  if 
they  had  said  that  the  defendant  was  not  guilty  of  reflecting  on  tho 
cliaracter  of  the  plaintiff,  but  that  the  imputation  of  the  trutli  of  the 
charges  was  unfounded.  There  is  no  great  violence  done  to  llie  Ian 
guage  of  the  finding  by  so  uiterpreting  it. 

LiTTLEDALE,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  absolute. 


WHITWILL  against  SCHEER.— p.  301. 

Declaration  in  assuroptsit,  set  out  a  charter-party,  between  plaintiff,  owner  and  maiiter  of  a  ship,  an^ 
defendant,wbereby  it  was  agreed  that  the  ship  should  proceed  to  Constantinople  for  orders  whether 
she  should  load  at  Odessa  or  the  Crimea  from  defendant's  factors,  and  that  she  should  then 
proceed  with  the  cargo  to  Falmouth.  Ace,  at  the  master^s  option :  and  that,  by  a  memorandum 
endorsed  on  the  charter-party,  the  ship  was  to  be  addressed  to  S.  at  Odessa,  and.  should  she 
not  arrive  at  Constantinople  before  15th  Novemlter,  defendant's  agents  should  have  the  opiiou 
of  annulling  the  contract :  that  defendant  promised  to  perform  the  charter-party,  and  thsit 
tliere  should  he  some  agent  of  S.,  or  of  defendant,  at  Constantinople  to  give  orders  to  plain- 
tiff whether  the  ship  was  to  load  at  Odessa  or  the  Crimea,  or,  in  the  event  of  her  not  arriv- 
ing at  Constantinople  before  Idth  November,  to  exercise  the  option  of  annulling  the  contract, 
and  that  the  option  should  be  exercised  in  a  reasonable  time  after  the  ship*s  arriving  at  Con- 
stantinople and  notice  thereof  to  the  agents  of  8.  or  defendant  there :  Averment,  that  nhe 
arrived  after  15th  November  at  Constantinople,  and  was  ready  to  pnxreed  to  OdeA^a  or  the 
Crimea,  as  plaintiff  should  be  ordered  by  S.,  or  defendants,  or  their  agents :  that  pliiintiff,  on 
the  ship's  arriving  at  Constantinople,  made  due  search  to  find,  but  could  not  find  >.,  »r  any 
agent  of  8.,  or  defendant,  nor  could  discover  any  ordera,  or  information  whether  the  option 
would  be  exerci:<ed  :  that  the  ship  remained  at  Constantinople,  waiting  for  ordent  or  notice, 
for  a  long  and  reasonable  time,  after  which  plaintiff  received  notice  from  8.  that  he  cnnceiled 
the  contract :  that  this  notice  was  not  given  in  a  reasonable  time  after  the  ship's  arrival  at 
Constantinople,  and  the  {leriod  at  which  plaintiff  would  and  could  have  given  notice  of  the 
arrival  had  S.,  or  any  agent  of  S.,  or  defendant,  been  at  Constantinople,  or  could  plaintiff 
have  discovered  them :  thftt  plaintiff  was  ready  to  receive  a  cargo,  but  by  reanon  of  defend- 
ant's neglect  in  not  having  S.  or  an  agent  at  Constantinople,  and  of  the  option  not  being 
exercised  by  reason  thereof  in  a  reasonable  time,  plaintiff  was  prevented  from  proceeding  to 
Odessa,  or  the  Crimea,  and  there  receiving  such  a  cargo  as  aforesaid,  or  seeking  a  cargo 
elxcwhere. 

Pleas,  1.  Non  assumpsit  2.  That  notice  was  given  by  S.  in  reasonable  time  after  the  ship's 
arrival  at  Constantinople.  3.  That  she  did  not  remain  at  (Constantinople  wailing  for  such 
orders  or  notice,  from  the  time  of  her  arrival,  for  a  reasonable  time.     Is.»ues  thereon. 

On  the  trial,  no  evi<lence  was  given  of  any  express  promise  that  8.,  or  any  agent,  should  he  at 
Constantinople,  or  that  the  oplitm  should  be  exercised  in  a  reasonable  time  at>er  the  vessel's 
arrival.  Defendant  objected,' that  such  promise  did  not  arine  from  the  charter-party,  and 
applied  for  a  nonsuit  The  Judge  left  it  to  the  jury,  whether  the  notice  of  the  exercise  of 
option  was  reasonable  ;  and,  upon  their  finding  in  the  net;ative,  direi'tfd  a  verdict  for  plain- 
tiff, and  allowed  him  to  amend  the  declaration  by  substituting  a  promise  tliat  defendant  or 
8.,  in  a  reasonable  time  after  the  ship's  arrival  at  Constantinople  and  notice  thereof,  would 
give  orders  whether  she  was  to  load  at  Odessa  or  Crimea,  or,  if  she  arrived  after  15th  N-t 
vrmber,  woultl,  in  a  reasonable  thne  after  her  arrival  and  notice  thereof,  communicate  to 
plaintiff  the  exercise  of  the  option:  and  the  Judge  reaen-ed  to  the  full  Court  the'questiou 
whether  he  had  the  power  to  alhiw  the  amendment  and  on  what  terms  it  should  be  made. 

Held,  that  the  allegation  of  the  promise  being  intended  only  as  a  statement  of  the  legal  eflert 
of  the  charter-party,  the  Judge  had  power,  under  stat  3  &  4  W.  4,  c.  4S,  s.  23,  to  amend, 
by  either  striking  out  the  allegation,  or  substituting  a  correct  statement  of  the  legal  tSed , 
that  the  promise,  as  amended,  was  such  a  correct  statement ;  and  that  the  amendment  should 
be  allowed,  without  any  terms  as  to  costs. 
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Although  affidftTit  Wfts  made  that  defendRnt  had  gone  to  trial  with  the  intention  and 
expectation  (groanded  on  oircumBtaocea  which  were  stated)  of  contesting  the  allega- 
tion as  it  stood  originally. 

Assumpsit.  The  declaration  stated  that,  by  a  charter-party  made 
between  the  plaintiff,  therein  described  as  owner  of  a  ship  called  The 
City  of  Genoa,  whereof  he  was  master,  then  lying  at  Gravesend,  and 
the  defendant,  it  was  mutually  agreed  between  plaintiff  and  defendant 
that  the  ship  should,  with  all  convenient  speed  after  delivering  her  then 
present  cargo  at  Alexandria,  in  Egypt,  proceed,  either  in  ballast  or  with 
goods  (provided  there  should  be  no  unnecessary  detention  thereby),  to  Con- 
stantinople, for  orders  whether  she  should  load  at  Odessa^  or  a  safe  port 
in  the  Crimea^  or  so  near  thereto  as  she  might  safely  gety  and  there  load 
from  the  factors  of  the  defendant  a  full  and  complete  cargo  of  tallow, 
&c.,  and  that,  being  so  loaded,  she  should  therewith  proceed  to  Fal- 
mouth or  Cork,  at  the  master's  option,  for  orders  to  discharge  at  a  safe 
port  in  Great  Britain,  upon  being  paid  for  freight,  &c. ;  cash  for  ship's 
use  to  be  advanced  to  the  master  at  Odessa,  or  at  the  port  of  loading, 
by  defendant's  agents,  against  his  draft  on  the  owners  or  brokers  in 
London ;  that  forty  running  days  should  be  allowed  defendant  for  load- 
ing at  Odessa  or  at  the  other  port,  and  unloading  at  the  port  of  dis- 
charge ;  and  ten  days  on  demurrage,  over  and  above  the  said  laying 
days,  at  4?.  per  day.  There  was  also  an  agreement  for  an  intermeaiate 
voyage  at  the  defendant's  option ;  but  no  question  arose  on  this.  There 
was  also  a  penalty  of  600Z.  for  non-performance  of  the  agreement.  The 
declaration  then  set  out  several  memoranda  on  the  charter-party ; 
amongst  others,  one  by  which  it  was  declared  that  the  ship  was  to  be 
addressed  to  L.  Stieglitz  and  Co.,  Odessa ;  and  another  by  which  it  was 
declared  that  the  defendant  was  not  to  be  responsible  for  detention  by 
frost,  unless  his  agent  had  twenty  clear  days  for  loading,  after  the  arri- 
val of  the  vessel,  before  the  frost  set  in ;  and  that,  should  the  vessel  not 
arrive  at  Constantinople  before  15th  November  then  next^  the  defendant's 
agents  were  to  have  the  option  of  annulling  the  contract.  Then  followed 
an  averment  that,  in  consideration  that  plaintiff  had  promised  defendant 
to  perform  the  charter-party  on  his  part,  defendant  promised  to  perform 
it  on  his  part ;  and  that  there  should  be  some  factor^  agent^  or  assign  of 
L.  Stieglitz  and  Co..,  or  of  the  defendant,  at  Constantinople,  to  give  orders 
to  the  plaint^  whether  the  vessel  was  to  load  at  Odessa  or  at  some  safe 
port  in  the  Vrimea;  or,  in  the  event  of  the  vessel  not  arriving  at  Con- 
stantinople until  after  15th  November  in  the  charter-party  mentioned,  to 
exercise  the  option  given  by  the  charter-party  to  annul  the  contract;  and 
that  such  option  should  be  exercised  within  a  reasonable  time  after  the 
arrival  of  the  vessel  at  Constantinople,  and  notice  thereof  to  the  agents, 
factors,  or  assigns  of  L.  Stieglitz  and  Co.,  or  the  defendant,  at  Constan- 
tinople, in  the  event  of  the  vessel  not  arriving  at  Constantinople  until 
after  15th  November,  in  the  charter-party  mentioned, 
*  Averment,  that  the  vessel,  with  all  convenient  speed,  set  sail  from 
Gravesend  for  Alexandria,  but  was  prevented  from  arriving  there  until 
24th  October ;  that  she,  with  all  convenient  speed,  delivered  her  cargo 
and  proceeded  in  ballast  to  Constantinople,  but  was  prevented  by  the 
dangers  and  accidents  of  the  seas  from  arriving  there  until  after  the  said 
15th  day  of  November,  to  wit,  until  and  on  10th  December  in  the  year 
aforesaid,  on  which  last-mentioned  day  she  arrived  at  Constantinople : 
and  that  the  plaintiff  was  then  ready  to  proceed  either  to  Odessa,  or  to 
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a  safe  port  in  the  Crimea,  a8  he  should  be  ordered  by  L.  Stieglitz  and 
Co.,  their  factors,  agents,  or  assigns  at  Constantinople,  or  the  defendant, 
or  his  factors,  agents,  or  assigns  at  Constantinople,  according  to  the 
true  intent  of  the  charter-party,  and  there,  to  wit,  at  Odessa  as  afore- 
said, or  such  safe  port  in  the  Crimea  as  aforesaid,  to  receive  on  board 
the  ship  a  full  and  complete  cargo,  according  to  the  terms  of  the  charter- 
party.  Averment,  that  the  plaintiff  forthwith  upon  and  after  arrival 
of  the  ship  at  Constantinople  made  due  and  diligent  search  and  inquiry 
for,  and  took  all  due  and  proper  means  to  find  out  and  discover,  L. 
Stieglitz  and  Co.,  or  the  agents,  factors,  or  assigns,  at  Constantinople, 
of  L.  Stieglitz  and  Co.,  and  of  the  defendant,  for  the  purpose  of 
receiving  orders,  whether  the  said  ship  should  be  loaded  at  Odessa,  or 
at  a  safe  port  in  the  Crimea,  or  learning  and  being  informed  whether 
the  agents,  factors,  or  assigns  of  the  defendant  would  exercise  the 
option  given  by  the  charter-party  of  annulling  the  contract  by  reason 
of  the  vessel  not  arriving  at  Constantinople  until  after  loth  November ; 
but  that,  notwithstanding  such  diligent  search,  &c.,  he  could  not  find  out 
or  discover  at  Constantinople  the  said  L.  Stieglitz  and  Co.,  or  any  factor, 
agent,  or  assign  of  L.  Stieglitz  and  Co.,  or  any  factor,  &c.,  of  the 
defendant,  or  any  person  or  persons  who  could  give  him  orders  as  to 
whether  the  ship  was  to  load  at  Odessa,  or  at  a  safe  port  in  the  Crimea, 
or  any  orders  or  directions  whatever  touching  or  relating  to  the  ship,  or 
any  notice  or  information  whether  the  said  L.  Stieglitz  and  Co.,  or  any 
agent,  factor,  or  assign  of  L.  Stieglitz  and  Co.,  or  the  defendant,  or 
any  agent,  &c.,  of  the  defendant,  at  Constantinople  or  elsewhere,  would 
jxercise  the  option  given  by  the  charter-party  to  annul  the  contract  in 
consequence  of  the  vessel  not  arriving  at  Constantinople  before  loth 
N^ovember.  Averment,  that  the  ship  remained  at  Constantinople  wait- 
ing for  such  orders,  or  notice  of  the  exercising  such  option,  for  a  long 
and  reasonable  time,  to  wit,  until  1st  February,  1833,  when  the  plaintiff 
•eceived  a  notice  from  L.  Stieglitz  and  Co.  that,  in  consequence  of  the 
irrival  of  the  ship  at  Constantinople  after  loth  November,  they  cancelled 
jhe  charter-party,  and  would  not  make  use  of  the  ship.  Averment,  that 
the  said  notice  was  not  given  in  a  reasonable  time  after  the  arrival  of 
the  vessel  at  Constantinople,  and  the  period  at  which  plaintiff  would  and 
could  have  given  notice  of  such  arrival  of  the  vessel  at  Constantinople, 
had  L.  Stieglitz  and  Co.,  or  any  agent,  factor,  or  assign  of  L.  Stieglitz 
and  Co.,  or  of  the  defendant,  been  at  Constantinople,  or  could  he  have 
found  or  discovered  the  said  L.  Stieglitz  and  Co.,  or  such  agent,  factor, 
or  assign  as  aforesaid,  on  such  diligent  search  and  inquiry  as  aforesaid. 
The  plaintiff  then  averred  his  readiness  to  receive  a  cargo,  &c.,  but  that, 
by  reason  of  the  neglect  and  default  of  defendant,  in  not  having  at 
Constantinople  L.  Stieglitz  &  Co.,  or  some  of  them,  or  some  factor, 
agent,  or  assign  of  L.  Stieglitz  and  Co.,  or  of  himself,  the  defendant, 
or  some  proper  person  or  persons  to  give  plaintiff  orders  as  to  the  port 
to  which  the  vessel  was  to  proceed  from  Constantinople  for  orders,  and. 
of  the  said  refusal  of  L.  Stieglitz  and  Co.  as  aforesaid,  and  of  such 
option  as  aforesaid  not  being  exercised  by  reason  thereof  within  such 
reasonable  time  as  aforesaid,  the  plaintiff  was  prevented  from  proceeding 
from  Constantinople  to  Odessa,  or  such  other  port  in  the  Crimea  as 
aforesaid,  and  there  receiving  such  cargo  as  aforesaid,  or  seeking  a 
cargo  elsewhere,  &c. 
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There  was  a  second  count  for  money  paid. 

Pleas.  1.  Non  assumpsit.  2.  To  the  first  count,  that  the  notice  in 
the  declaration  mentioned  to  have  been  received  by  the  plaintiff  from 
L.  Sticglitz  and  Co.  was  given  in  a  reasonable  time  after  the  arrival  of 
the  vessel  at  Constantinople.  To  the  first  count,  that  the  ship  did  not 
remain  at  Constantinople,  waiting  for  such  orders  as  aforesaid,  or  notice 
of  the  exercising  such  option  as  aforesaid,  from  the  time  of  her  arrival 
Ht  Constantinople  aforesaid,  for  a  reasonable  time  in  that  behalf,  in 
manner  and  form,  &c.     On  these  pleas  issue  was  joined. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Hilary  term,  1836,  the  plaintiff  gave  no  proof  of  an  express  promise 
that  there  should  be  some  factory  agent^  or  assign  of  L,  Stieglitz  and  Co.^ 
or  of  the  defendant^  at  Constantinople^  to  give  orders  as  to  loading,  or 
as  to  exercising  the  option  reserved  by  the  charter-party.  The  defend- 
ant's counsel  objected  that  there  was  a  variance,  inasmuch  as  no  auch 
promise  was  implied  by  law.  For  the  plaintiff  it  was  insisted  that  such 
a  promise  was  implied  by  the  charter-party,  but  leave  was  prayed  to 
amend,  if  the  Lord  Chief  Justice  should  take  a  different  view.  His 
Lordship  gave  the  plaintiff  leave  to  alter  the  declaration  in  such  manner 
as  his  counsel  should  think  necessary,  so  as  to  make  it  consistent  with 
the  proof,  subject  to  the  opinion  of  this  Court  as  to  the  power  of  amend- 
ment under  stat.  8  &  4  W.  4,  c.  42,  s.  23,  and  as  to  the  terms  on  which 
it  ought  to  be  made ;  and  reserving  to  defendant  leave  to  move  for  a 
nonsuit.  His  Lordship  then  directed  the  jury  to  find  for  the  plaintiff, 
if  they  thought  that  reasonable  notice  of  the  exercise  of  option  had  not 
been  given.     Verdict  for  the  plaintiff. 

The  plaintiff  afterwards  altered  the  declaration,  by  striking  out  the 
allegation  of  the  defendant's  promise  to  have  an  agent  of  L.  Stieglitz 
and  Co.  or  himself  at  Constantinople ;  and  also  of  his  promise  that  the 
option  should  be  exercised  in  a  reasonable  time,  and  stating,  instead, 
a  promise,  merely,  that  the  defendant  or  L.  Stieglitz  and  Co,  should, 
within  a  reasonable  time  after  the  arrival  of  the  vessel  at  Constantinople^ 
and  notice  thereof  given^  give  or  cause  to  be  given  orders  to  the  plaintiff 
whether  the  vessel  was  to  load  at  Odessa  aforesaid^  or  some  safe  port  in 
the  Crimea,  or,  in  the  event  of  the  said  vessel  not  arriving  at  Constanti- 
nople until  after  l^th  November,  should,  within  a  reasonable  time  after 
such  arrival  and  notice,  communicate  to  the  plaintiff  the  exerciseof  the 
option  given  by  the  charter-party  to  annul  the  contract. 

Kelly,  in  Easter  term,  1837,  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  why  the  Court 
should  not  make  such  rule  or  order  in  the  cause  as  they  should  think 
fit.  This  rule  was  obtained  on  an  aflSdavit  of  the  defendant's  attorney, 
which  stated,  in  substance,  that  the  plaintiff  had  twice  before  amended 
the  declaration,  so  as  to  make  it  necessary  for  the  defendant  to  plead 
anew,  and  that  the  last  amendment  was  made  for  the  very  purpose  of 
inserting  the  promise  which  it  was  now  sought  to  alter.  And  the  depo- 
nt»nt  stated  that  he  always  understood  from  his  client  that  a  principal 
ground  of  complaint  to  be  insisted  on  by  the  plaintiff  was,  that  there 
was  no  agent  of  the  defendant  at  Constantinople,  at  the  time  of  the  ar- 
rival there  of  the  said  vessel,  to  whom  the  plaintiff  could  cause  Notice  to 
be  given  of  such  arrival:  and  that  the  deponent  was  induced  to  believe 
that  such,  in  fact,  was  the  ground  of  complaint  which  the  plaintiff  meant 
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to  insist  on,  as  well  because  the  plaintiff  would  not  go  to  trial  on  an 
issue  which  had  been  joined  upon  an  allegation  that  Stieglitz  and  Co. 
had,  within  a  reasonable  time,  elected  to  cancel  the  contract  and  given 
notice  thereof  to  the  plaintiff  as  by  the  nature  of  the  several  amend- 
ments made  by  the  plaintiff  in  his  declaration.  That  the  defendant 
always  insisted  that  he  was  not  bound  to  have  an  agent  at  Constantino- 
ple, at  the  time  of  the  vessel  *s  arrival  there.  That  the  counsel  before 
whom  the  declaration  was  laid  to  advise  on  the  pleas  was  instructed 
accordingly,  and  had  given  it  as  his  opinion  that  the  general  issue  was 
the  most  important  plea,  inasmuch  as  it  raised  the  question  whether  a 
promise  could  be  implied  on  the  defendant's  part  to  have  an  agent  at 
Constantinople  to  give  orders  as  to  loading  the  vessel,  or  to  exercise  the 
option  of  annulling  the  contract ;  and  that  the  counsel  further  expressed 
his  opinion  that  such  promise  was  stated  too  loosely.  And  that  the 
defendant's  attorney  accordingly  went  to  trial  in  the  full  expectation 
that  the  defendant's  liability  to  have  an  agent  at  Constantinople,  for  the 
purposes  mentioned  in  the  declaration,  would  be  a  material  and  principal 
question  on  the  trial. 

Sir  W.  W.  Follett  and  Petersdorff  now  showed  cause.(a) — There  can 
be  no  doubt  that  both  parties  meant  to  try  the  question  whether  the 
vessel  had  or  had  not  been  improperly  detained ;  that  is,  whether  notice 
of  abandonment  of  the  contract  was  given  in  reasonable  time.  Before 
the  new  rules,  the  pleader  would  have  shaped  the  complaint  in  several 
ways  :  the  question  now  is,  whether  the  plaintiff  is  to  suffer  from  the 
restrictions  imposed  by  the  rules,  without  having  the  benefit  of  amend- 
ment. If  the  judge  had  power  to  amend,  there  is  no  question  before 
the  Court;  for  he  has  already  exercised  his  discretion  by  amending:. 
The  first  question  is,  whether  the  amendment  be  necessary  at  all; 
whether  the  charter-party  does  not  imply  a  contract  on  the  part  of  the 
defendant  to  have  some  person  to  act  for  him  at  Constantinople  on  the 
arrival  of  the  vessel,  and  whether  the  mutual  promises  be  not  sufficient 
without  more  ?  But,  secondly,  supposing  this  not  to  be  so,  the  amend- 
ment is  correct.  Stat.  9  G.  4,  c.  15,  applies  only  to  variances  between 
written  or  printed  evidence  and  the  record.  But  stat.  3  &  4  W.  4,  c. 
42,  s.  23,  gives  the  judge  power,  if  he  ^^  shall  see  fit  so  to  do,"  to  make 
the  amendment  ^^  when  any  variance  shall  appear  between  the  proof  and 
the  recital  or  setting  forth  on  the  record"  "  of  any  contract,"  &c.,  if 
the  variance,  in  the  judgment  of  the  judge,  be  one  ^'not  material  to  the 
merits  of  the  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,"  defence,  &c.  Here  the  vari- 
ance cannot  be  material,  nor  could  the  defendant  be  prejudiced ;  the 
whole  of  the  charter-party,  from  which  the  promise  is  implied,  is  set  out. 
The  amendment  affects  merely  the  statement  by  the  pleader  of  the  legal 
effect  of  the  instrument.  Similar  cases  have  occurred  at  Nisi  Prius 
though  such  questions  can  rarely  be  discussed  in  banc.  [Patteson,  J. 
— You  might  find  such  authorities  in  banc,  where  the  question  has  been 
whether  the  judge  was  entitled  to  make  an  amendment  which  he 
actually  has  made.  Where  he  refuses,  the  statute  gives  no  power  to 
apply  in  banc,  but  leaves  the  party  to  his  motion  for  a  new  trial  in  the 
ordinary  way.]  In  Moilliet  v.  Powell,  6  C.  &  P.  233,  (25  E.  C.  L.  B.,) 
an  instrument  was  declared  on  as  a  bill  of  exchange,  which  turned  out 
(a)  Before  Lord  DenmaD,  C.  J.,  Littledale,  Patteson,  and  WiUiams,  Ja. 
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to  be  a  promissory  note ;  and  Alderson,  J.,  amended  the  record.  In 
Hemming  v.  Farry^  6  C.  &  P.  580,  (25  E.  C.  L.  11.,)  the  same  learned 
judge  amended  a  count  stating  an  abdolute  warranty  of  a  horse,  by  sub- 
stituting an  allegation  of  a  qualified  warranty ;  and  he  referred  to  the 
case  of  Jones  v.  Cowley^  4  B.  &  C.  4i5,(a)  (10  E.  C.  L.  11.,)  which, 
he  said,  "was  a  great  disgrace  to  the  i^ugi:sh  law."  In  Parry  v. 
Fairhurst,  2  C.  M.  &  R.  190,  S.  C.  5  Tyrwh.  (385,  the  declaration 
was  on  a  duty  arising  from  an  undertaking  to  carry,  convey,  and  deliver 
goods :  the  jury  found  that  the  undertaking  was  to  forward ;  and,  the 
judge  having  endorsed  the  special  finding,  under  sect.  24  of  stat.  3  &  4 
W.  4,  c.  42,  the  Court  ordered  the  amendment,  PAUKii,  B.,  saying  that  ho 
would  have  allowoil  the  amendmyat  at  N.si  Pxius.  in  Farks  v.  JEige,  1 
C.  &  M.  429,  S.  C.  3  Tyrwh.  3(i4,  under  stat.  9  G.  4,  c.  15',  a  count  stating 
a  bill  to  have  been  drawn  payable  to  order  of  the  drawer  was  amended,  and 
a  statement  substituted  that  it  was  payable  to  order  of  the  defendant,  au 
endorser.  In  Hanbury  v.  Ella,  1  A.  &  E.  (Jl,  (28  E.  0.  L.  R.,)  '^gua- 
rantee'* was  substituted  for  "pay  ;**  that  was,  like  the  present,  a  mistake, 
if  any,  of  the  pleader  as  to  the  legal  effect.  [Pattejjon,  J.,  referred  to 
Lamey  v.  BUhop,  4  B.  &  Ad.  479,  (24  E.  C.  L.  R.,)  under  stat.  9  G.  4,  c. 
15.]  Guest  v.  JElwes,  5  A.  &  E.  118,  (31  E.  C.  L.  R.,)  was  a  case  under 
8.  Z\  of  stat.  3  &  4  W.  4,  c.  42.  There  the  declaration  was  for  an  escape : 
the  proof  was  of  a  neglect  to  arrest ;  and,  the  verdict  being  endorsed,  the 
Court  gave  judgment  for  the  plaintiff.  There  Pattkson,  J.,  said  that 
sect.  24  was  not  intended  to  apply  to  cases  where  the  judge  at  Nisi 
Prius  thought  there  ought  not  to  be  an  amentl^neut.  The  case  is  there- 
fore an  authority  as  to  amendments  at  Nisi  Prius  under  sect.  23.  The 
breach  here  applies  equally  well  to  each  form  of  the  declaration.  Fur- 
ther, the  Court  will  impose  no  terms  for  the  amendment.  Formerly  the 
practice  was  for  a  party  to  swear  he  had  defended  with  a  view  to  the 
particular  allegation ;  and  then,  if  he  submitted  to  a  verdict,  he  hud 
costs ;  but  here  the  defendant  did  not  submit. 

Cooper^  contra. — First,  if  the  amendment  be  not  allowed,  the  plaintiff 
must  be  nonsuited.  The  promise  alleged  was  not  proved  to  have  bum 
expressly  made :  the  only  question,  tuerefore,  is  wnether  it  be  impliuil 
by  Uie  charter-party  and  the  promise  to  perform  the  terms.  The  uhip 
was  to  be  addressed  to  L.  Stieglitz  aud  Co.,  Odessa.  How  could  a  duty 
arise  of  providing  an  agent  at  Constantinople  'i  It  is  said  that  this  al- 
legation may  be  neglected,  and  the  breach  still  be  good.  But  the  breach, 
admitting  that  notice  of  the  option  was  given,  alleges  that  it  was  noc 
given  in  a  reasonable  time  from  the  period  of  the  arrival  at  Constanti- 
nople, and  the  period  at  which  the  plaintiff  could  have  given  notice  of  the 
arrival  had  there  been  an  agent  at  Oonstantinople,  The  complaint,  tiiere- 
fore,  essentially  depends  upon  the  promise  in  question.  It  is  not  a  com- 
plaint of  unreasouable  notice  generally,  but  of  an  infraction  of  the  contract, 
as  laid  in  an  allegation  which  was  not  proved.  {Secondly,  tiiere  can  be 
no  amendment.  The  case  is  not  like  that  of  misdescription  of  an  in- 
strument, as  where  a  promissory  note  is  called  a  bill  of  exchange.  It 
is  a  statement  of  a  contract  which  never  existed,  and  which  the  defend- 
ant went  to  trial  with  the  intention  of  disputing.  In  sect.  23  of  stiit. 
8  A  4  W.  4,  c.  42,  the  amendable  variance  is  in  the  setting  forth  *'  of 

{a)  See  Second  Reourt  of  ComoiiBtiioners  on  Courts  of  Common  Law,  p.  88,  et  eeq.,  and 
p.  ^, 
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any  contract,  custom,  prescription,  name,  or  other  matter."  Here  "  other 
matter'*  must  be  ejusdem  generis  with  the  particular  instances  before 
specified.  This  is  not  a  misdescription  of  an  actual  contract,  but  an 
unfounded  allegation  of  a  contract :  the  case  differs  from  Parry  v.  Fair- 
hurst,  where  there  was  an  undertaking  to  forward,  but  it  was  misdescribed 
as  an  undertaking  to  carry,  convey,  and  deliver.  In  Doe  dem.  Poole  v. 
Errlngton,  1  Mo.  &  Rob.  343,  S,  C,  in  banc,  1  A.  &  E.  750,  (28  E.  C. 
L.  R.,)  Taunton,  J.,  would  not  allow  several  demises  to  be  inserted 
instead  of  a  joint  demise,  the  lessors  being  tenants  in  common,  nor  one 
of  the  lessors'  names  to  be  struck  out,  saying  that  the  lessors'  title  affected 
the  merits  of  the  case.  Under  sect.  24  of  stat.  3  &  4  W.  4,  c.  42,  it 
was  decided,  in  Frankum  v.  The  Earl  of  Falmouth^  2  A.  &  E.  452,  (29 
E.  C.  L.  R.,)  that,  the  allegation  being  of  a  right  to  water  by  reason  of 
the  possession  of  a  mill,  and  the  proof  being 'of  a  right  enjoyed  before 
the  mill  existed,  the  variance  was  material  and  fatal.  Even  if  the  Court 
think  this  a  case  for  amendment,  the  affidavits  show  that  the  defendant 
will  be  put  to  great  hardship  by  its  allowance,  the  whole  defence  having 
been  prepared  with  a  view  to  the  allegation  in  question.  The  amend- 
ment must,  at  all  events,  be  on  payment  of  costs. 

Our,  adiK  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — 
This  is  a  question,  under  stat.  3  &  4  W.  4,  c.  42,  s.  23,  as  to  the  power 
of  the  judge,  and  the  exercise  of  that  power.  We  are  of  opinion  that 
the  power  existed  and  was  properly  exercised. 

The  declaration  set  out  the  charter-party  on  which  the  action  is  brought, 
with  certain  memoranda  endorsed :  it  then  alleged  mutual  promises,  and, 
perhaps  unnecessarily,  added  a  promise  on  the  part  of  the  defendant  to 
have  an  agent  at  Constantinople  in  order  to  exercise  the  option  given 
by  the  charter-party  and  memoranda.  The  defendant  pleaded,  amongst 
other  things,  npn  aesumpsit. 

Tlie  proof  of  the  contract  consisted  of  the  charter-party  and  memo- 
randa only.  If  the  added  promise,  as  to  having  an  agent,  was  intended 
by  the  declaration  to  apply  to  some  contract  not  contained  in,  but  beyond 
and  in  addition  to,  the  charter-party,  here  was  plainly  a  variance  wjiich 
could  only  be  cured  by  striking  out  the  added  promise  altogether ;  which, 
however,  could  hardly  have  been  done,  inasmuch  as  the  added  promise 
would  then  have  been  material  to  the  merits  of  the  case. 

But  if,  as  was  evidently  the  case,  the  added  promise  was  intended 
merely  as  a  formal  statement  of  the  legal  effect  of  that  which  is  con- 
tained in  the  charter-party  and  memoranda,  and  that  statement  is  wrong, 
there  is  still  equally  a  variance  in  the  statement  of  the  contract,  which 
might  be  cured,  either  by  striking  out  the  added  promise  altogether,  or 
by  stating  the  legal  effect  properly. 

The  latter  course  was  adopted,  and  we  think  rightly.  The  merits  of 
the  case  were  not  affected  by  the  alteration ;  and  the  statement  of  the 
legal  effect,  although  it  may  not  be  necessary  after  setting  out  the  whole 
written  contract  and  alleging  mutual  promises,  is  nevertheless  correct. 
If  not,  the  defendant  has  the  opportunity  of  trying  that  point  upon  a 
writ  of  error,  after  having  attempted  a  defence  upon  the  merits  on  the 
other  pleas;  Rule  discharged. 

Afterwards,  in  this  term,  (June  6th,)  Kelly  applied  for  costs  to  be 
made  part  of  the  terms  of  the  amendment.    The  Court,  (Lord  Denman, 
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e.  J.,  LiTTLEDALK,  Patteson,  and  Williams,  Js.)  took  time  to  consider ; 
and,  in  the  same  term,  (June  12,)  refused  the  rule. 


WILLIAMS  against  WILCOX  and  Another.— p.  314. 

A  weir  appurtenant  to  a  fishery^  obstructing  the  whole  or  part  of  a  navigable  river,  is  legal,  if 
granted  by  the  crown  before  the  commencement  of  the  reign  of  Edward  the  First. 

8uch  a  grant  may  be  inferred  from  evidence  of  its  having  existed  before  that  time. 

If  the  weir,  when  so  first  granted,  obstruct  the  navigation  of  only  a  part  of  the  river,  it  does 
not  become  illegal  by  the  stream  changing  its  bed,  so  that  the  weir  obstructs  the  only  naviga- 
ble passage  remaining. 

Tie8(iast»  for  breaking  down  a  weir  appurtenant  to  a  fishery.  Justification,  that  the  weir  was 
wrongfully  erected  across  part  of  a  public  and  navigable  river,  the  Severn,  where  the  king's 
suijects  had  a  right  to  navigate,  and  that  the  rest  of  the  river  was  choked  up  so  that  defend- 
ants could  not  navigate  without  breaking  down  the  weir.  Replication,  that  the  part  where  the 
weir  stood  was  distinct  from  the  channel  where  the  right  of  navigation  existed,  and  was  not  a 
public  navigable  river.  Rejoinder,  that  the  part  was  a  part  of  the  Severn,  and  the  king's 
subjects  had  a  right  to  navigate  there  when  the  rest  was  choked  up,  and  that  the  rest  waa 
choked  up.  Surrejoinder,  traversing  the  right.  Held,  that  in  support  of  this  traverse  plain- 
tiff might  show  user  to  raise  presumption  of  such  a  grant  as  above,  and  was  not  bound,  fir 
the  pu'^vse  of  introducing  such  proof,  to  set.out  hi»  right  more  specifically  on  the  record. 

Where  uie  crown  had  no  right  to  oI)struct  the  whole  passage  of  a  navigable  river,  it  had  w 
right  to  erect  a  weir  obstructing  a  part,  except  subject  to  the  rights  of  the  public  ;  and  there 
fore  in  such  a  case,  the  weir  would  become  illegal  ujion  the  rest  of  the  river  being  so  choke* 
that  there  could  be  no  passage  elsewhere. 

A  party  objecting  to  the  production  of  a  copy,  on  account  of  due  search  not  having  been  mad 
tor  the  origmal,  must  make  the  objection,  at  the  time  of  the  trial,  distinctly  on  that  ground 
if  he  does  nut,  the  Court  will  not  afterwards  entertain  iL 

Trespass  for  throwing  down  a  weir  of  plaintiff,  appurtenant  to  hi 
fishery,  and  seizing,  taking,  and  carrying  away  the  materials  thereof 
to  wit,  1000  stakes  and  1000  yards  of  pleaching  work  of  wood  oi 
])laintilf,  and  converting,  &c.,  and  thereby  hindering  plaintitf  tiow 
liaving  the  benefit  and  enjoyment  of  the  weir,  &c. 

Pleas,  1.  Not  guiUy. 

2.  Tliat  the  said  weir,  stakes,  and  pleaching  work  of  wood  of  the 
plaintiff,  before  the  said  times  when,  &r.,  had  been  wrongfully  erected, 
and  pfeced  and  set  up,  in  and  across  part  of  a  public  navigable  river 
*alled  the  Severn ;  that  the  said  part  of  the  said  river  in  which,  kc, 
was  a  part  of  the  said  river  situate  between  Worcester  and  Shrewsbury, 
and  that  the  said  river  now  is,  and  at  the  said  several  times  when,  &<:. 
was,  a  public  and  common  navigable  river  for  all  the  liege,  &c.  t« 
navigate  and  pass  with  barges  on  the  said  river  between  Worcester 
and  Shrewsbury,  and  that  all  the  liego,  &c.,  before  and  at  the  said 
limes  when,  &c.,  of  right  ought  to  have  navigated  and  passed,  and  still 
of  right,  &c.,  with  barges  in  and  along  the  said  river  from  Worcester 
to  Shrewsbury  at  all  times  of  the  year,  at  their  free  will  and  plea- 
sure ;  that  defendants,  being  liege,  &c.,  at  the  said  times  when,  &c.,  had 
occasion  to  use  the  said  river,  and  to  navigate  and  pass  in  and  along 
the  said  river  between  W^orcester  and  Shrewsbury,  with  a  certain 
barge  of  defendants,  in  going  and  passing  from  W^orcester  to  Shrews- 
bur}',  and  had  navigated  and  passed  with  the  said  barge  in  and  along 
the  said  river  from  Worcester  to  the  said  part  of  the  said  river  in  which, 
&.C. ;  and,  because  the  said  weir,  &c.,  had,  before  the  said  several  times 
M'hen,  &c.,  been  wrongfully  erected,  &c.,  and  were  then  wrongfully 
r:inainlt:g  and  standing  in  and  across  the  said  part  of  the  said  river  in 
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wliich,  &c.,  and  obstructing  the  same,  and  because  a  certain  ither  part 
of  the  said  river,  near  and  adjoining  to  the  said  part  of  the  said  river 
in  wliich,  &c.  was,  at  tlie  said  times  when,  &c.,  choked  and  stopped 
up,  so  tliat,  without  breaking  down,  throwing  down,  prostrating,  and 
destroying  the  said  weir,  &c.,  defendants  could  not  then  navigate  or 
pass  with  their  said  barge  through,  over,  and  along  the  said  river  from 
Worcester  to  Slirewsbury  as  they  ought  to  have  done,  and  because  de- 
fendants could  not  then  remove  the  obstructions  in,  or  open,  the  said 
other  part  of  the  said  river  which  was  so  choked  and  stopped  up,  or 
pass  over  or  navigate  the  said  part  of  the  said  river  in  which,  &c.,  the 
defendants,  at  the  said  several  times  when,  &c.,  in  order  to  remove  the 
said  obstruction  in  the  said  part  of  the  said  river  in  which,  &c.,  and  to 
enable  tliemselves  to  pass  with  and  navigate  their  said  barge  in  and 
upon  the  said  part  of  the  said  river  in  which,  &c.  broke  down,  &c.  the 
weir  and  the  materials  thereof,  to  wit,  &c.,  and  took  and  carried  away  the 
same  to  a  small  and  convenient  distance,  &.c.,  which  are  the  same,  &c. 

Replication.  That  true  it  is  that  the  river  Severn  was  and  is  a  pub- 
lic navigable  river,  as  in  the  plea  mentioned,  and  that  the  said  weir, 
&c.,  before  the  said  times  when,  &c.,  had  been  erected,  &c.,  in  and 
across  a  part  of  the  said  river,  as  in  the  plea  mentioned ;  but  the  plain- 
tiff in  fact  says  that  the  said  part  of  the  said  river,  in  and  across  which 
the  said  weir,  &c.,had  been  so  erected,  &c.,  was  a  part  of  the  said  river 
other  than,  and  wholly  distinct  from,  the  channel  of  the  same  in  which 
the  lie^e,  &c.  had  navigated  and  passed  and  of  right  ought,  &c.,  as  in 
the  plea  in  that  behalf  mentioned,  and  lying  between  the  said  channel 
of  the  said  river  and  the  northeastern  bank  thereof:  and  that  the  said 
part  of  the  said  river  in  and  across  which  the  said  weir,  &c.,  had  been  so 
erected,  &c.  is  not,  and  at  the  said  several  times  when,  &c.  was  not  a  pub- 
lic common  navigable  river  for  all  the  liege,  &c.  to  navigate,  &c.  on  the 
said  part  of  the  said  river,  in  which,  &c.,  from  Worcester,  &c.,  nor  ought 
the  liege,  &c.,  before  or  at  the  said  times  when,  &c.,  of  right  to  have 
navigated,  &c.,  nor  still  of  right,  &c.,  in  and  along  the  said  part  of  the 
said  river  in  which,  &c.,  from  Worcester,  &c.,  at  all  times,  &c.,  in  man- 
ner and  form,  &c. 

Rejoinder.  That  the  said  part  of  the  said  river,  in  and  across  which 
the  said  weir,  &c.,  had  been  so  erected  and  placed,  is,  and  at  the  said 
several  timas  when,  &c.,  was,  part  of  the  said  river  Severn ;  and  that 
the  liege,  &c.,  before  and  at  the  said  times  when,  &c.,  ought  of  right  to 
have  navigated  and  passed  with  barges  in  and  along  the  said  part  of 
the  said  river  in  which,  &c.,  from  Worcester  to  Slirewsbury,  at  all  times 
of  the  year,  at  their  free,  &c.,  when  and  so  often  as  the  channel  of  tlie 
said  river  had  been  or  was  choked  or  stopped  up  so  as  to  prevent  the 
liege,  &c.,  from  navigating  and  passing  v/ith  barges  in,  through,  over, 
or  along  the  said  river  except  by  navigating:  and  passing  in,  throui^h, 
or  along  the  said  part  of  the  said  river  hi  which,  &:c. ;  and  that  tlie  said 
channel  of  the  said  river,  being  the  said  pnrt  of  the  said  river  in  the 
plea  mentioned  to  have  been  near  to  the  said  i)art  of  the  said  river  in 
which,  &c.,  and  to  have  been  so  choked  up  as  aforesriid,  was,  at  tlie 
said  tim  *s  when,  &c.,  choked  and  stopped  up  so  as  to  prevent  the  liego, 
&c.,  from  navigating  and  passing  with  barges  in,  over,  through,  or  alonj? 
the  said  river  except  by  navigating  and  passing  hi,  over,  through,  and 
along  the  said  part  of  the  said  river,  in  which,  &c.     Verification. 

Surrejoinder.     That  the  liege,  &c.,  before  and  at  the  said  times  when 
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&c.,  ought  not  of  right  to  have  navigated  and  passed  with  barges  in 
and  along  tlie  said  part  of  tlie  said  river  in  which,  &.C.,  from  Wor- 
cester, &c.,  at  ail  times,  &c.,  when  and  so  often  as  the  channel,  &c.,  hi 
manner  and  form,  &c.     Conclusion  to  the  country :  and  issue  thereon. 
On  the   trial  before  Williams,  J.,  at  the  Shropshire  Spring  assizes, 
1836,  the  plaintiff  proved  the  trespass,  and,  in  suj)port  of  his  issue  on 
the  second  plea,  produced  evidence  to  show  the  antiquity  of  tlie  weir 
and  fishery,  begimiing  with  an  extract  front  Domesday  book,  in  which 
the  fishery  is  mentioned.     A  great  nimiber  of  documents  were  put  in 
by  him  :  among  others,  an  extract  from  the  chartulary  of  Haghmon 
Abbey,  containing  copies  of  grants  of  the  fishery  to  the  church,  and 
of  a  way  to  the  fishery ;  the  earliest  appearing  to  have  been  made  in 
the  year  1172-3.     This  chartulary  appeared  to  contain  copies  of  the 
deeds  and  charters  relating  to  the  property  of  the  abbey :  but  no  evi- 
dence was  given  of  search  for  the  originals*     A  judgment  was  also 
put  in  of  Mich.  T.  1  H.  6,  in  a  cause  wherein  the  Abbot  of  Haglmion 
was  indicted  for  obstructing  the  navigation  of  the  Severn,  and  pleaded 
an  immemorial  right  of  taking  fish  in  the  weir,  that  the  navigation  was 
not  obstructed,  and  that  the  weir  was  not  made  since'  3  Ed.  1 ;  all 
which  was  found  in  his  favour.     The  counsel  for  the  defendants  ol)- 
jected  that  no  ancient  right  could  be  paramount  to  the  right  of  naviga- 
tion ;  and  that,  at  any  rate,  the  antiquity  of  such  a  special  right  could 
not  be  given  in  evidence  under  this  issue,  but  its  nature  or  origin,  by 
grant  or  otlierwise,  should  have  been  expressly  pleaded.     The  learned 
Judge  received  the  evidence,  and  left  it  to  the  jury  to  say  whether  th(»re 
had  been  an  immemorial  right,  under  a  grant  from  the  crown,  of  ob- 
structing the  navigation  by  the  weir,  even  when  the  rest  of  the  channel 
was  obstructed.     The  jury  found  for  the  plaintiff.     In  Easter  term, 
1836,  Matile,  on  the  objections  urged  at  the  trial,  and  for  misdirection, 
and  also  on  the  ground  that  no  search  for  the  originals  of  the  deeds  in 
the  chartulaTv  had  been  shown,  obtained  a  rule  rn'si  for  arresting  the 
judgment,  or  for  a  new  trial,     hi  Michaelmas  term  last,  (f/) 

Tulfoard,  Serjt.,  and  iJ.  V,  Richards^  showed  cause. — The  first  ques- 
tion is,  whether  the  Crown  had,  before  Magna  Chjirta,  power  to  grant 
the  ri^htof  erecting  a  weir  for  a  fishery  which  might  afterwards  obstruct 
the  navigation  of  a  river.  It  is  not  absolutely  necessary  to  contend  that 
a  weir  could  have  been  granted  which  created  an  obstruction  at  the  time 
of  the  grant.  Then,  could  there  be  a  legal  grant  to  erect  a  weir  obstruct- 
ing any  part  of  a  navigable  river?  If  there  could,  would  the  weir  bo- 
come  illegal  by  an  alteration  of  circumstances,  as  by  such  a  change  iu 
the  bed  of  the  river  that  the  obstruction  entirely  prevented  the  passage  ? 
It  is  impossible  to  decide  this  point  by  the  analogy  of  a  right  of  high- 
way. Before  Magna  Charta,  the  king  was  understood  to  be  owner  of 
the  soil  of  navigable  rivers,  as  high  as  the  tide  flows;  Com.  Dig.  Naci- 
gation^  (A),  (B);  but  he  never  had  such  a  right  as  to  highways.  In  tho 
case  of  highways,  as  of  rivers  not  navigable,  the  presumption  is  that  the 
soil  belongs  to  the  owners  of  the  adjoining  land.  The  right  of  passage 
along  navigable  rivers,  like  that  of  fishery  in  them,  so  far  as  the  tide 
rises,  was  originally  subject  to  the  right  of  the  Crown  to  obstruct, (/») 
The  right  of  passing  along  a  highway  arises  from  a  presumed  dedicu- 

(ff)  NovemVer  16tb,  1837.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  aod  Cole- 
ridge, Js. 

(6)  ToJIfyatd,  Seijt.,  referred  to  the  case  of  the  Minsterworth  fisheries  in  the  Severa 
(ipent>oned  io  Evaiu  ▼.  Taylor^  7  A.  &  £.  017,  (34  E.  C.  L.  R.,))  a«  illustratiog  the  rigbu 
in  Qatigiblo  riyew.  C^OO^X^ 
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tion  to  the  public  by  a  private  proprietor ;  nothing  of  this  kind  is  appli- 
cable to  a  navigable  river.  It  will  be  said  that  the  langu.ige  of  Magna 
Charta  (9  H.  3,  c.  23)  is  in  favour  of  the  defendants :  "  Omnes  kidelli 
deponantur  de  cetero  penitus  per  Tamisiam  et  Medweyam  et  per  totam 
Angliam  nisi  per  costeram  maris."  But  it  cannot  be  inferred  from  this 
that  weirs  were  illegal  before  the  statute.  Indeed  it  may  be  rather  in- 
ferred that  until  that  time  such  erections  were  legal ;  and  this  inference 
is  strengthened  by  4  stat.  25  Ed.  3,  c.  4,  which  recites  that  the  passage 
of  boats  and  ships  in  the  great  rivers  of  England  is  annoyed  by  the 
onhancing  [le  lever)  of,  among  other  obstructions,  weirs  and  kiddles,  and 
enacts  that  all  set  up  in  the  time  of  Ed.  1,  and  since,  whereby  ships  and 
])oats  were  impeded  from  passing  the  river,  should  be  out  and  utterly 
pulled  down,  without  being  renewed.  This  statute  is  confirmed  and  en- 
forced by  Stat.  45  E.  3,  c.  2,  and  by  stat.  1  H.  4,  c.  12.  This  last  sta- 
tute, 8.  10,  directs  that  such  weirs  and  kiddles  as  are  too  much  enhanced 
or  straitened  should  be  corrected,  pulled  down,  and  amended :  but  it 
contains  a  saving  of  a  reasonable  substance  of  weirs,  kiddles,  Ac,  so  in 
(»ld  times  (before  Ed.  1)  made  and  levied.  The  statute  of  sewers,  23 
H.  8,  c.  5,  does  not  authorize  the  abatement  of  any  erection  which  has 
not  been  made  or  enhanced  since  the  commencement  of  the  reign  of 
Edward  the  First ;  The  Case  of  Chester  Mill  upon  the  River  of  Dee^  K 
Rep.  137,  b.  So  in  Callis  on  Sewers,  p.  266,(a)  it  is  said  (speaking  of 
the  same  statute), "  All  mills,  mill-dams,  flood-gates,  weres,  stanks,  stakes, 
kiddels,  and  such  like,  are  not  to  be  put  down  and  overthrown :  but  such 
as  are  ancient  and  are  thereby  grown  to  be  the  proper  inheritances  of 
men,  and  such  also  which  are  useful  and  necessary  are  to  be  maintained, 
kept,  and  repaired;'*  and,  at  p.  267,  the  power  of  the  Commissioners 
of  Sewers  is  limited  as  follows :  "  If  one  do  erect  and  build  a  were,  mill, 
mill  dam,  or  other  thing  on  a  river  navigable,  to  the  hindrance  of  navi- 
gation ;  or  if  there  was  an  ancient  were  which  was  enhanced  of  late 
years."  In  Hale  de  Jure  Maris(ft)  it  is  said,  **  A  subject  may  by  pre- 
scription have  the  interest  of  fishing  in  an  arm  of  the  sea,  in  a  creek  or 
port  of  the  sea,  or  in  a  certain  precinct  or  extent  lying  within  the  sea : 
and  these  not  only  free  fishing,  but  several  fishing.  Fishing  may  be  of 
two  kinds  ordinarily,  viz.,  the  fishing  with  the  net,  which  may  be  either 
as  a  liberty  without  the  soil,  or  as  a  liberty  arising  by  reason  of  and  in 
concomitance  with  the  soil,  or  interest  or  propriety  of  it ;  or  otherwise 
it  is  a  local  fishing,  that  ariseth  by  and  from  the  propriety  of  the  soil. 
Such  are  gurgites,  weares,  fishing-places,  borachise  stachisdy  &o.,  which  are 
the  very  soil  itself,  and  so  frequently  agreed  in  our  books."  The  exist- 
ence of  the  weir  from  time  immemorial  furnishes  in  itself  evidence  that 
whatever  right  of  navigation  existed  at  any  time  has  been  legally  put  an 
end  to ;  Rex  v.  Montague,  4  B.  &  C.  598,  (10  E.  C.  L.  R.)  Rex  v. 
Clark,  12  Mod.  615,  is  an  instance  of  a  modern  obstruction  to  a  navi- 
gable river  being  held  illegal.  Then  what  limit  can  be  assigned  to  the 
right  of  the  Crown  to  grant  such  weirs  before  the  time  of  Ed.  I.  ?  Tho 
course  of  a  river  is  liable  to  change  from  physical  circumstances,  which 
again  distinguishes  the  case  from  that  of  a  highway ;  but  such  change 
cannot  make  unljiwful  an  erection  which  was  previously  lawful.  In  Cal- 
lis on  Sewers,  73,  it  is  said  that  the  use  of  the  banks  of  the  sea  and  of 
great  rivers  is  common  to  all  the  King's  liege  people,  as  to  tie  ships  to 
the  trees,  to  tow  them,  to  lade  and  unlade  merchandise,  and  to  dry  nets. 


(a)  4th  ed. 

(6)  Part  1.  Ch.  6,  P.  18. 
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Bit,  in  Ballw  Eerhert,  3'T.  R.  263,  Buller,  J.,  denies  that  this  prin- 
ciple prevails  in  English  law;  and  he  sjiys,  **  Callis  compares  a  navi- 
gable river  to  an  highway ;  but  no  two  cases  can  be  more  distinct.  In 
the  hitter  case,  if  the  way  be  founderous  and  out  of  repair,  the  public 
have  a  right  to  go  on  the  adjoining  land :  but  if  a  river  should  happen 
to  be  choked  up  with  mud,  that  would  not  give  the  public  a  right  to  cut 
another  passage  through  the  adjoining  lands.'*  If  the  public  have  such 
right  of  passage  as  is  contended  for,  they  must  have  the  right  of  using 
the  banks  for  towing  up  the  stream,  since  they  can  use  the  passage  up- 
wards in  no  other  way ;  but  that  they  have  no  such  right  of  towing  ap 
pears  from  Ball  v.  Herbert.  In  an  earlier  case,  Zangers  v.  Whisk 
ardy{a)  the  same  point  was  raised,  but  not  decided.  In  most  of  the 
cases  respecting  weirs  the  question  has  been  only  whether  a  party,  enti- 
tled to  a  weir  of  one  sort,  can  convert  it  into  a  weir  of  another  sort ;  as 
in  Weld  v.  Homey^  7  East,  195.  If  it  had  appeared  here  that  the 
plaintiff  had  done  so,  he  must  have  failed ;  but  the  jury  faund  that  the 
weir  had  existed  from  time  immemorial  in  its  present  state.  At  what 
time  then  could  the  public  acquire  a  right  ?  Suppose  a  vessel,  requiring 
wore  room  than  the  unobstructed  part  of  the  channel  could  give,  had 
come  into  use ;  can  it  be  said  that  the  weir  would  thereupon  have  be- 
come illegal  ?  The  right  of  fishery  in  navigable  rivers,  for  all  the  king** 
subjects,  appears  from  Carter  v.  Murcot^  4  Burr.  2162 :  it  seems  to  fol- 
low that  the  Crown  had  a  right,  at  common  law,  to  erect  a  weir  in  aid 
of  the  fishing.  Secondly,  the  question  is  properly  raised  on  these  plead- 
ings. The  plaintiff  traverses  the  right  of  the  public  to  the  passage, 
and  sets  up  his  right  to  a  weir  appurtenant  to  a  fishery.  The  right  of 
the  public  was  negatived,  and  the  plaintiff^s  right  affirmed,  by  evidence 
of  immemorial  user,  from  which  a  grant  by  the  Crown  might  be  pre- 
sumed. It  was  not  neces .^ary  to  aver  a  grant ;  and,  if  it  was,  the  defect 
is  cured  by  verdict;  note  (1)  to  Stennel  v.  Hogg^  1  Wms.  Saund.  228,  a, 
note  (1).  Yarborough  v.  The  Bank  of  England^  16  East,  6,  and  Tihon 
V.  The  Warivick  Gas  Light  Company,  4  B.  &  C.  962,  (10  E.  C.  L.  R.,) 
show  how  far  the  Court  will  carry  the  doctrine  of  presumption  after  ver- 
dict. But  here  a  right  of  way  is  traversed  generally :  and,  in  support 
of  the  traverse,  evidence  is  given  of  the  particular  circumstances  which 
may  have  put  an  end  to  it.  [They  also  proceeded  to  discuss  the  ques- 
tion as  to  the  admissibility  of  the  chartulary ;  but  the  judgment  of  the 
Court  renders  it  unnecessary  to  report  this  part  of  the  argument.] 

Maule  and  Whateley,  contra. — First,  the  weir  was  illegal.  The 
analogy  between  the  right  of  passing  along  a  navigable  river  and  the 
right  of  passing  along  a  highway  is  not  impeached  by  the  tests  suggested 
on  the  other  side.  There  is  no  right  to  deviate,  in  case  of  stoppage ; 
but  that  is  because  a  deviation  by  going  upon  the  adjoining  shore  could 
not  be  an  exercise  of  the  right  of  passage.  The  analogy  would  arise 
if  the  stream  shifted  its  bed  ;  and  in  that  event  aright  of  passage  would 
follow.  It  is  said  that  the  way  up  the  stream  could  not  be  used  except 
by  towing ;  but  the  way  down  the  stream  might  nevertheless  be  used. 
There  is  no  authority  for  the  position  that  the  soil  of  navigable  rivers 
is  in  the  Crown.  It  is  indeed  said,  in-  Com.  Dig.  Navigation  {A)^  that 
"  The  king  has  the  property  fam  aquce  quam  soli,  and  all  profits  in  the 
sea,  and  all  navigable  rivers.*'  For  this,  however,  he  cites  Callis  on 
bewers,  17,  and  Sir  J.  Davies,  56,  57  \{b)  and  the  passage  in  Callis,  p. 

(a)  Cited  in  Ball  ▼.  Ilerbfrt,  8  T.  R.  269.  (^r^r^,^}^ 

(b)  Le  Cum  del  SoyaU  Pueairu  de  k  JffiifiJiftg  tized  by  \^OOgie 
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77,  which  scorns  to  be  referred  to,  is  as  follows :  "  And  Sir  John  Davies, 
in  hivS  Irish  Reports  in  the  said  case  of  Banne,  saith,  '  That  so  far  as  the 
ftea  doth  flow  and  rcflow,  it  is  a  royal  stream,  and  the  fishings  therein 
belong  to  the  Crown.* "  And  the  note  on  the  same  passage  is,  "  So 
the  soil  of  all  other  rivers,"  that  is  of  all  navigable,  "as  high  as  there 
is  flux  and  reflux  of  the  sea,  is  in  the  king,  if  no  other  claim  it  by  pre- 
scription, Siderfin,  1,  149."(a)  These  authorities  clearly  refer  only  to 
such  estuaries  as  may  be  termed  arms  of  the  sea.  Even  if  the  plaintiff 
had  a  right  to  maintain  the  weir  while  it  did  not  impede  the  passage  of 
the  river,  that  would  be  a  qualified  right,  subject  to  be  devested  as 
soon  as  there  was  no  other  passage ;  per  IIolroyd,  J.,  in  Hex  v.  Mon- 
tague, 4  B.  &  C.  604.(6)  It  is  difficult  to  see  how  the  plaintifi",  upon  any 
supposition,  can  maintain  trespass  for  a  weir  not  on  his  own  soil ;  but, 
supposing  that  he  can,  he  is  at  any  rate  in  no  better  situation  than  the 
owner  of  the  adjacent  land,  who  has,  of  course,  a  right  to  erect  a  wall 
on  his  own  land,  but  who  loses  that  right  as  soon  as  the  land  becomes 
part  of  the  course  of  the  river.  Even  where  the  soil  undoubtedly  is  in 
the  Crown,  as  where  the  locus  in  quo  is  in  an  arm  of  the  sea,  the  King 
cannot  exercise  his  ownership  so  as  to  deprive  the  subject  of  his  rights, 
la  Weld  V.  Hornby,  Lord  Ellenborough  says,  "  The  right  set  up  by 
the  defendant  to  have  a  stone  weir  is  plainly  founded  upon  encroach- 
ment. The  erection  of  weirs  across  rivers  was  reprobated  in  the  earliest 
periods  of  our  law.  They  were  considered  as  public  nuisances."  In 
that  case  the  alteration  of  a  weir  was  complained  of  as  injurious  to  the 
plaintift's  fisheries.  But  a  navigable  river,  ex  vi  termini,  is  a  river 
subject  to  a  right  of  public  navigation.  Magna  Charta  is  in  the  nature 
of  a  declaratory  act  throughout.  Glanville,  lib.  IX.  c.  11,  as  cited  in 
2  Inst.  38,  treats  weirs  as  a  nuisance  at  common  law ;  and  in  Hale  de 
Jure  Maris,  part  1,  c.  3,  p.  9,  it  is  said,  "  All  nuisances  and  impedi- 
ments of  passages  of  boats  and  vessels,  though  in  the  private  soil  of  any 
person,  may  be  punished  by  indictments,  and  removed;  and  this  was 
the  reason  of  the  statute  of  Magna  Charta,  cap.  23.''  It  is  true  that 
there  may  be  found  statutory  savings  of  ancient  weirs.  But  the  inten- 
tion of  such  clauses  is  merely  to  protect  such  weirs  from  the  extraordi- 
nary powers  granted  under  the  acts,  and  not  to  recognise  their  general 
legality.  Weirs  existing  before  Edward  the  First  might  be  legal  or 
not ;  so  far  as  the  fishery  was  concerned,  perhaps  they  were  legal :  but 
it  cannot  be  inferred  that  they  could  be  legal  jf  they  obstructed  naviga- 
tion. As  to  4  Stat.  25  E.  3,  c.  4,  it  does  not  follow  from  the  language 
there  used  that  weirs  were  legal  up  to  that  time.  It  is  known  that 
early  statutes  often  originated  in  complaints  that  the  law  was  not  ob- 
served ;  and  they  were  then  passed,  not  to  alter  the  law,  but  to  meet 
the  grievance  in  the  particular  case.  In  stat.  9  H.  6,  c.  5,  there  is  an 
express  enactment  that  there  shall  be  free  passage  by  the  Severn ;  and 
stat.  12  E.  4,  c.  7,  is  directed  against  impediments  by  weirs.  The  re- 
marks of  BuLLKR,  J.,  in  BaU  v.  Herbert,  3  T.  R.  263,  so  far  as  they 
can  be  sustained,  apply  to  rights  claimed  on  the  adjacent  land  by  virtue 
of  the  supposed  analogy  to  a  common  highway.  The  Case  of  Chester 
Mill  upon  the  river  of  Dee,  10  Rep.  187  b,  is  inapplicable,  not  being  the 
case  of  a  navigable  river.  If  the  passage  cited  from  Hale  de  Jure 
Maris,  part  i.,  c.  6,  be  applicable,  it  cannot  be  supported ;  for  it  would 
show  that  a  subject  may  have  a  right  to  obstruct  the  navigation  of  an 

(a)  Bulstrode  ▼.  //a«,  , 

(6)  Where  the  dictum  of  Thorp  (C.  J.  of  K.  B.)  U  cited,  from  22  Ass.  pi.  93,  mm^  A. 
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;  arm  of  the  sea.     The  prerogative  of  the  Crown  is  limited  by  law:  if  it 
,"  vere  not   so    in  this  respect,  the  King  might  stop  up  a  highway.     He 
cannot  dispense  with  a  nuisance  to  the  highways ;   Thomas  v.  Sorrell, 
>  augh.  339.     In  Callis  on  Sewers,  p.  266,  the  sentence  before  the  pas- 
&iige  referred  to  on  the  other  side  shows  that,  in  that  author's  opinion, 
all  walls,  banks,  sewers,  &c.,  were  not  to  be  maintained,  '*  because  in 
tract  of  time  some  may  prove  unnecessary  and  unuseful,  which  for  that 
cause  may  be  pulled  down."    A  fortiori,  a  weir,  which  has  become,  not  sim- 
))ly  useless,  but  a  complete  obstruction  to  navigation,  may  be  pulled  down. 
It  is  not   necessary  here  to  contend  that  an  ancient  weir,  partially  ob- 
structing the  river,  may  npt  be  legal ;  though  the  legality  is  at  least  very 
questionable.     But  here  is  a  total  stoppage.     From  the  judgment  read 
ut  the  trial,  it  appears  that  the  Abbott  of  Ilaghmon  pleaded,  not  merely 
the  antiquity  of  the  weir,  but  that  it  was  no  nuisance.     Had  the  an- 
tiquity of  the  right  been  a  defence,  this  plea  would  have  been  double ; 
which  is   an  argument  of  much  weight  in  the  case  of  pleadings  of  that 
age.      In  the  present  case,  the  evidence  at  the  trial  showed  only  a  right 
to  have  some  weir,  not  a  weir  which  obstructed  the  navigation.     It  is 
true  that  a  subject  may  have,  by*  prescription,  an  exclusive  right  of 
fishing  in  a  navigable  river ;  Lord  Fitzwalters  Oase^  1  Mod.  105 ;   (7ar- 
tcr  V.  3furcot,  4  Burr.  2162  ;(a)  but  that  is  subject  to  the  right  of  navi- 
gation ;   Anonymous  case  in  1  Campbell. (6)    But,  supposing  the  plaintiff 
to  have  the  right  contended  for,  he  cannot  avail  himself  of  it  on  this 
rtHsord.     It  is  not  denied  that  the  weir  is  erected  in  a  public  navigable 
river ;   nor  is  the  erection  justified.     There  is  merely  a  traverse  of  the 
right   of  navigation  in  this  particular  part.     That  is  either  a  general 
denial  of  the  right  of  the  public  to  pass  along  navigable  rivers,  which  is 
a  mere  question  of  law;  or  it  admits  that  the  river  is  public  and  navi- 
gable, without  showing  anything  to  deprive  the  public  of  the  right  of 
navigation  in  the  locus  in  quo  when  the  rest  of  the  channel  is  stopped. 
The  finding  of  the  jury  on  such  an  issue  is  ineffectual :  it  is  as  if  issue 
were  joined  on  an  allegation  that  a  bond  did  not  "  thereby"  become 
void.     [They  then  argued  against  the  admissibility  of  the  chartulary ; 
on  which  point  Bullen  v.  Michel,  4  Dow.  297,  was  cited.] 

I^rd  Denman,  C.  J.,  in  this  term  (June  13th,)  delivered  the  judg- 
ment of  the  Court.   ' 

This  was  a  case  tried  before  my  brother  Williams  at  the  Shrews- 
bury Spring  assizes  for  1836.  A  verdict  passed  for  the  plaintiff  for  1^. 
damages ;  and  the  defendants  contend  that  the  judgment  should  he 
arrested,  or  a  verdict  entered  for  themselves,  or,  at  all  events,  that  they 
are  entitled  to  a  new  trial,  on  account  of  the  improper  reception  of  evi- 
dence objected  to.  Their  objection  under  the  last  head  appears  to  be; 
twofold ;  first,  they  deny  that  any  evidence  was  receivable  to  show  the 
antiquity  of  a  weir  mentioned  in  the  pleadings;  secondly,  they  object 
to  the  admissibility  of  a  particular  document  tendered  for  that  j)urpose 
on  a  specific  ground. 

In  the  view  which  we  take  of  this  case,  it  will  be  necessary  to  dis- 
pose of  all  these  grounds. 

(Ilis  lordship  here  shortly  stated  the  pleadings,  and  then  proceeded,) 

Subject  to  the  questions  upon  the  evidence  hereafter  to  be  discussed, 

the  case  between  the  parties  is  this.     The  plaintiff  has  established  the 

existence  of  the  weir  in  question  by  a  royal  grant  made  at  some  period 

(a)  See  note  (a)  to  Roffer$  ▼.  Allen,  1  Campb.  812. 

(6)  Note  to  Barmond  t.  P^r^n,  1  Campb.  617.  ^^^^^^^^  ^^  GoOgk 
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prior  to  the  time  of  Edward  I. ;  but  it  stands  across  part  of  a  public 
navigable  river,  a  part,  indeed,  not  required  for  the  purposes  of  navi- 
p:ation  at  the  date  of  the  grant,  but,  at  the  time  of  the  commission  of 
the  trespass,  necessary  for  those  purposes,  by  reason  of  the  residue  of 
the  channel  having  become  choked  up.  He  contends  that,  at  the  date 
of  the  grant,  the  Crown  had  the  power  of  making  it,  even  to  the  dis- 
turbance, or  total  prevention,  of  the  right  of  navigation  by  the  subject ; 
or  that,  at  all  events,  it  had  the  power  of  making  such  a  grant,  if,  in 
the  then  existing  state  of  circumstances,  it  did  not  interfere  with  the 
rights  of  the  subject:  and  that  such  a  grant,  valid  in  its  inception,  will 
not  become  invalid  by  reason  of  any  change  of  circumstances  which 
may  afterwards  affect  the  residue  of  the  channel. 

This  latter  point,  though  argued  with  much  ingenuity,  docs  not  pre- 
sent any  serious  difficulty  to  our  minds ;  and  we  may  conveniently  dis- 
pose of  it  in  passing.  If  the  subject  (which  this  view  of  the  cas<? 
concedes)  had  by  common  law  a  right  of  passage  in  the  channel  of  the 
river,  paramount  to  the  power  of  the  Crown,  we  cannot  conceive  such 
right  to  have  been  originally  other  than  a  right  locally  unlimited  to 
pass  in  all  and  every  part  of  the  channel.  The  nature  of  the  highway 
which  a  navigable  river  af!brds,  liable  to  be  affected  by  natural  and 
uncontrollable  causes,  presenting  conveniences  hi  different  parts  and  on 
dilierent  sides  according  to  the  changes  of  wind  or  direction  of  the 
vessel,  and  attended  by  the  important  circumstance  that  on  ho  one  is 
ciny  duty  imposed  by  the  common  law  to  do  that  which  would  be 
analogous  to  the  ordinary  repair  of  a  conmion  highway  to  remove  ob- 
structions, namely,  clear  away  sand  banks  and  preser\'e  any  accus- 
I'omed  channel, — a^^  these  considerations  make  it  an  almost  irresistible 
):anclusion  that  the  paramount  right,  if  it  existed  at  all,  nmst  have  been 
•I  right  in  every  part  of  the  space  between  the  banks.  It  cannot  be 
disputed  that  the  channel  of  a  public  navigable  river  is  a  King's  high- 
way, and  is  properly  so  described;  and,  if  the  analogy  between  it  and 
a  highway  by  land  were  complete,  there  could  be  no  doubt  that  tlie 
right  would  be  such  as  we  now  lay  down  ;  for  the  right  of  passage  in 
a  highway  by  land  extends  over  every  part  of  it.  Now,  although  it 
may  bo  conceded  that  the  analogy  is  not  complete,  yet  the  very  circimi- 
stanccs  pointed  out  by  the  counsel  for  the  plaintif!'  in  which  it  fails,  are 
strong  to  show  that  in  this  respect  at  least  it  holds.  The  absence  of 
any  right  to  go  extra  viam  in  case  of  the  channel  being  choked,  and 
the  want  of  a  definite  obligation  on  any  one  to  repair,  only  render  it 
inore  important,  in  order  to  make  the  highway  an  effectual  one,  tliat 
the  right  of  passage  should  extend  to  all  parts  of  the  channel.  If  then, 
subject  to  this  rights  the  Crown  had  at  any  period  the  prerogative  of 
raising  weirs  in  such  parts  as  were  not  at  the  time  actually  required 
by  the  subject  for  the  purposes  of  navigation,  it  follows,  from  the  very 
nature  of  a  paramount  right  on  the  one  hand  and  a  subordinate  Tight 
on  the  other,  that  the  latter  must  cease  whensoever  it  cannot  be  exer- 
cised but  to  the  prejudice  of  the  former.  If,  in  the  present  case,  the 
subject  has  not  at  this  moment  the  right  to  use  that  part  of  the  channel 
on  which  the  weir  stands,  it  is  only  because  of  the  royal  grant;  and 
tliat  grant  must  then  be  alleged  at  its  date  to  have  done  away  forever, 
in  so  much  of  the  channel,  the  right  of  the  public :  but  that  is  to  sup- 
pose the  subordinate  right  controlling  that  which  is  admitted  to  be 
paramount,  which  is  absurd.  On  the  other  hand,  there  is  nothing  un- 
reasonable or  mijust  in  supposing  the  right  to  erect  the  weir  subject  to 


330]  8  Adolpuus  &  Ellis.  617 

the  necessities  of  the  public  when  they  should  arise :  for,  the  right  of 
he  public  being  supposed  to  be  paramount  by  law,  the  grantee  must 
oe  taken  to  be  cognisant  of  such  right :  and  the  same  natural  peculia- 
rities, and  the  same  absence  of  any  obligation  by  law  on  any  one  to 
counteract  those  peculiarities  above-mentioned,  would  give  him  full 
notice  of  the  probability  that  at  some  period  his  grant  would  be  deter 
mined.  We  do  not  therefore  think  that  the  plaintiff  can  sustain  his  se- 
cond point. 

To  the  first  point,  on  which  his  case  must  now  rest,  two  objections 
are  made  by  the  defendants.  They  deny  that,  by  the  law  of  England, 
the  Crown  ever  had  the  power  of  interfering  with  the  navigation  of 
public  navigable  rivers ;  and  they  contend,  secondly,  that,  if  any  such 
]iower  existed,  and  the  plaintiff  relies  upon  an  exercise  of  it,  that  spe 
cific  exercise  should  have  been  replied  to  the  plea,  the  allegations  o1 
which  showed,  primS  facie,  that  the  weir  in  question  was  a  wrongful 
erection.  For  want  of  this,  they  say,  the  plea  has  received  no  answer ; 
it  alleges  the  obstruction  of  the  channel  of  a  navigable  river,  that  is 
admitted ;  but  no  lawful  cause  for  such  obstruction  is  shown. 

We  are  of  opinion,  however,  that  this  second  objection  is  not  sus- 
tainable ;  and  that,  upon  the  face  of  the  record,  a  sullicient  answer  in 
substance  appears  to  the  plea,  if  the  Crown  had  the  power  of  making 
the  supposed  grant.  It  is  an  elementary  rule  in  pleading,  that,  when 
a  state  of  facts  is  relied  on,  it  is  enough  to  allege  it  shnply,  without 
setting  out  the  subordinate  facts  which  are  the  means  of  producing  it, 
or  the  evidence  sustaining  the  allegation.  Thus,  in  a  case  very  familiar, 
and  almost  identical  with  the  present,  if  a  trespass  be  justified  by  a 
j»lea  of  highway,  the  pleader  never  states  how  the  locus  in  quo  became 
highway ;  and,  if  the  plaintiff's  case  is  that  the  locus  in  quo,  by  an 
crder  of  justices,  award  of  enclosure  commissioners,  local  act  of  par- 
liament, or  any  other  lawful  means,  had  ceased  to  be  such  at  the  time 
alleged  in  the  declaration,  he  simply  puts  in  issue  the  fact  of  its  being 
<  highway  at  that  time,  without  alleging  the  particular  mode  by  which 
he  intends  to  show,  in  proof,  that  it  had  before  then  ceased  to  be  such. 
So,  here,  the  defendants,  relying  on  the  common  law,  allege  that  the 
weir  is  wrongfully  placed  in  part  of  a  common  navigable  river ;  the 
plaintiff,  relying  on  a  grant,  which,  as  he  contends,  in  effect  took  the 
site  of  the  weir  out  of  the  public  and  navigable  channel  of  the  river, 
properly,  as  it  appears  to  us,  abstains  frdm  setting  out  that  grant,  and 
with  substantial  correctness  replies  only  that  that  part  of  the  rivet  was 
other  than,  and  wholly  distinct  from,  the  channel  in  which  the  right 
and  user  of  navigation  existed,  and  was  not  a  public  common  navi- 
gable river.  It  is  true  that  this  mode  of  pleadmg  does  not  disclose  to 
the  defendants  the  case  on  which  the  plaintiff  relies :  but,  to  object  to 
it  on^this  ground,  is  to  misconceive  one  object  of  pleading,  and  to  for- 
get another :  the  certainty  or  particularity  of  pleading  is  directed,  not 
to  the  disclosure  of  the  case  of  a  party,  but  to  the  informing  the  Court, 
the  jury,  and  the  opponent,  of  the  specific  proposition  for  which  he 
contends ;  and  a  scarcely  less  important  object  is  the  bringing  the  par- 
ties to  issue  on  a  single  and  certain  point,  avoiding  that  prolixity  and 
uncertainty  which  would  very  probably  arise  from  stating  all  the  steps 
which  lead  up  to  that  point. 

Having  then  thus  disposed  of  the  subordinate  matters  on  each  side, 
we  come  to  that  on  which  the  argument  mainly  turned,  that  is  to  say, 
the  power  of  the  Crown  at  common  law  to  interfere  with  the  channela 
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of  public  navigable  rivers.  On  the  one  side  the  contention  is  that, 
prior  to  Magna  Charta,  the  power  of  the  Crown  was  absolute  over 
them ;  and  that  this  weir,  by  the  antiquity  assigned  to  it  by  the  finding 
of  the  jury,  is  saved  from  the  operation  of  that  or  any  succeeding 
statute ;  while,  on  the  other,  it  is  alleged  that  they  are  and  were  liigh- 
ways  to  all  intents  and  purposes,  which  the  Crown  had  no  power  to 
limit  or  interfere  with,  and  that  as  well  the  restraints  enacted  by,  as 
the  confirmations  implied  from,  the  statutes  alluded  to  have  nothing  to 
do  with  the  present  question. 

After  a!\  attentive  examination  of  the  authorities  and  the  sthlutes  re- 
ferred to  in  the  argument,  we  cannot  see  any  satisfactory  evidence  that 
the  power  of  the  Crown  in  this  respect  was  greater  at  the  common  law 
before  the  passing  of  Magna  Charta  than  it  has  been  since.  It  Is  cleai 
that  the  channels  of  public  navigable  rivers  were  always  highwavs :  up 
to  the  point  reached  by  the  flow  of  the  tide  the  soil  was  presumably  ia 
the  Crown :  and  above  that  point,  whether  the  soil  at  conmiou  law  was 
in  the  Crown  or  the  owners  of  the  adjacent  lands,  (a  point  perhaps  not 
free  from  doubt,)  there  was  at  least  a  jurisdiction  hi  the  Crown,  accord- 
ing to  Sir  Matthew  Hale,  "  to  reform  and  punish  nuisances  in  all 
rivers,  whether  fresh  or  salt,  that  are  a  common  passage,  not  only  for 
ships  and  greater  vessels,  but  also  for  smaller,  as  barges  or  boats ;"  De 
Jure  Maris,  Part  I.  C.  2,  p.  8.  In  either  case  the  right  of  the  subject  to 
pass  up  and  down  was  complete.  In  The  Case  of  the  Banii  Fishery ^ 
Davies's  Rep.  57,  a,  where  the  reporter  is  speaking  of  rivers  within  the 
flux  and  reflux  of  the  tide,  it  is  stated  that  this  right  was  by  the  King's 
permission,  for  the  ease  and  commodity  of  the  people :  but,  if  this  be  the 
true  foundation,  and  if  the  same  may  be  also  properly  said  of  the  same 
right  in  the  higher  parts  of  rivers,  still  the  permission  supi)osed  must  be 
coeval  with  the  monarchy,  and  anterior  to  any  grant  by  any  particular 
monarch  of  the  right  to  erect  a  weir  in  any  particular  river.  It  is  difli- 
cult,  therefore,  to  see  how  any  such  grant  made  in  derogation  of  tl  e 
public  right  previously  existing,  and  in  direct  opposition  to  that  duty, 
which  the  law  casts  on  the  Crown,  of  reforming  and  punishing  all  nui- 
sances which  obstruct  the  navigation  of  public  rivers,  could  have  been 
in  its  inception  valid  at  common  law.  Nor  can  we  find,  in  the  language 
of  the  statutes  referred  to,  any  thmg  inconsistent  with  this  conclusion. 
They  speak  indeed  of  acts  done  in  violation  of  this  public  right ;  but 
they  do  not  refer  them  to  any  power' legally  existing  in  the  Crown, 
which  for  the  future  they  propose  to  abridge.  We  are,  therefore,  of 
opinion  that  the  legality  of  this  weir  cannot  be  sustained  on  the  suppo- 
sition of  any  power  existing  by  law  in  the  Crown  in  the  time  of  Edward 
I.,  which  is  now  taken  away. 

But  this  does  not  exhaust  the  question ;  because  that  whicli  was  not 
legal  at  first  may  have  been  subsequently  legalized.  The  question  of 
fact  was  submitted  to  the  jury  most  favourably  for  the  defendants, 
whether  any  such  grant  had  been  made  before  Magna  Charta  as  the 
plaintiff*  relied  on.  And  the  jury,  upon  the  evidence,  have  found  in  the 
affirmative.  If,  therefore,  upon  an  examination  of  the  statutes  relied  on 
by  the  plaintiflf,  such  a  grant,  whether  valid  or  not  at  common  law,  ap- 
pears to  be  saved  by  their  operation,  the  objection  of  tlie  defendants 
falls  to  the  ground.  And  we  think  that  to  be  the  true  construction  of 
the  statutes. 

The  learned  counsel  for  the  defendants  is  probably  correct  in  saying 
that  the  twenty-third  chapter  of  Magna  Charta  may  be  laid  out  of  the 

L^iyiiized  by  VjOOQ  ._^ 
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case.     The  kidelli  there  spoken  of  appears  from  the  2  Inst.  p.  38,  and 
the  Chester  Mill  Case^  10  Rep.  1 37,  b,  to  have  been  open  weirs  erected 
for  the  taking  of  fish ;  and  the  evil  intended  to  be  remedied  by  the  sta- 
tute   Tvas  the  unlawful  destruction  of  tliat  important  article  of  consump- 
tion.    That  statute,  therefore,  being  pointed  to  another  mischief,  might 
leave  any  question  of  nuisance  by  obstruction  to  the  passage  of  boats 
exactly  as  it  stood  at  common  law.     But  the  same  remark  does  not  ap- 
ply to  4  Stat.  25  Ed.  3,  c.  4.     That  begins  by  reciting  that  the  common 
passage  of  boats  and  ships  in  the  grea-t  rivers  of  England  is  oftentimes 
annoyed  by  the  inhansing  (a  mistranslation  of  the  word  lever  for  levy- 
mg  or  setting  up  {a)  of  gorces,  mills,  weirs,  stanks,  stakes,  and  kiddles, 
and  then  provides  for  the  utter  destruction  of  all  such  as  have  been  levied 
and  set  up  in  the  time  of  Eiward  I.  and  after.     It  further  directs  that 
writs  shall  be  sent  to  the  sheriffs  of  the  places  where  need  shall  be,  to 
survey  and  inquire,  and  to  do  thereof  execution ;  and  also  the  justices 
shall  be  thereupon  assigned  at  all  times  that  shall  be  needful.    It  is  clear, 
we  think,  that,  in  any  criminal  proceeding  for  the  demolition  of  this 
weir  which  had  been  instituted  immediately  after  the  passing  of  this  sta- 
tute, it  would  have  been  a  sufficient  defence  to  have  shown  its  erection 
before  the  time  of  Edward  I. ;  and,  considering  the  concise  language  of 
statutes  of  that  early  period,  we  think  the  statute  would  equally  have 
been  an  answer  in  any  civil  proceeding  at  the  suit  of  a  party  injured. 
Assuming  the  weir  to  have  been  illegally  erected  before  the  date  of  Mag- 
na Charta,  it  is  not  unreasonable  to  suppose  that  a  sort  of  compromise 
was  come  to  :  similar  nuisances  were  probably  very  numerous ;  but  they 
were  probably,  many  of  them,  of  long  standing :  it  may  have  been  im- 
possible to  procure,  or  it  may  well  have  been  thought  unreasonable  to 
insist  on,  an  act  which  should  direct  those  to  be  abated  which  had  ac- 
quired the  sanction  of  time :  and  a  line  was  therefore  drawn,  which, 
preventing  an  increase  of  the  nuisance  for  the  future,  and  abating  it  in 
'  all  the  instances  which  commenced  within  a  given  period,  impliedly 
legalised  those  which  could  be  traced  to  an  earlier  period.    This  appears 
to  us  tha  proper  effect  to  be  attributed  to  the  statute  ;  and,  if  it  be,  it  dis- 
poses of  any  difference  between  a  criminal  and  civil  proceeding.     The 
earlier  weirs  were  not  merely  protected  against  the  specific  measures 
mentioned  in  the  act,  but  rendered  absolutely  legal.    If  this  would  have 
been  a  good  answer  immediately  after  the  act  passed,  it  is  at  least 
equally  good  now ;  and  therefore,  of  stat.  45  Ed.  3,  c.  2,  and  stat.  1  H.  4, 
c.  12,  it  is  unnecessary  to  say  more  than  that  they  do  not  at  all  weaken 
the  defence  under  the  former  statute. 

We  are  of  opinion,  therefore,  that  there  is  no  ground  for  arresting  the 
judgment  or  entering  a  verdict  for  the  defendants :  and  the  conclusion 
to  which  we  have  come  on  these  points  decides,  of  course,  that  the 
li3arned  Judge  was  quite  right  in  receiving  evidence  of  the  antiquity  of 
the  weir. 

A  single  point,  however,  still  remains  to  be  mentioned,  on  which  the 
defendants  claim  a  new  trial. 

In  order  to  establish  the  antiquity  of  the  weir,  the  plaintiff  tendered 
in  evidence  what  purported  to  be  a  copy  of  an  ancient  grant  found  in  a 
chartulary  of  Haghmon  Abbey;  the  single  objection  now  relied  on 
against  its  reception  is,  that  no  search  was  proved  to  have  been  made 
for  the  original.  The  note  of  the  learned  Judge  is  very  specific  as  to 
fee  objections  made  at  the  trial,  and  his  memory  clear  as  to  what 
{a)  Corrected  in  the  traiulation  of  itat  46  Ed.  8,  c  2,  ^recital.)     ^  r\r\n\o 
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then  ocriirrr^'l ;  but  he  has  no  mmntc  or  recollection  of  this  point  having 
baen  pressed ;  and  it  is  an  objection  so  much  upon  the  surface,  that,  if 
broug!it  clearly  to  his  notice,  it  is  scarcely  conceivable  but  that  it  must 
have  prevailed ;  indeed  we  think  that  it  must  have  been  acquiesced  in 
by  the  counsel  on  the  other  side.     We  do  not  doubt  that  it  was  in  far*t 
made  ;  but,  as  the  wliole  class  of  that  evidence,  of  which  this  documiMit 
formed  a  single  item,  was  also  objected  to,  and  the  attention  of  f!:-^ 
learned  .Tudg3  was  naturally  directed  to  that  more  general  and  import- 
ant objection,  it  is  probable  that  this  was  not  so  made  as  to  attract  his 
notice.     In  all  cases,  and  especially  in  one  so  circumstanced  as  this,  it  is 
the  business  of  the  counsel  to  take  care  that  the  Judge's  attention  is 
drawn  to  any  objection  oij  which  he  intends  afterwards  to  rely.     Justice; 
requires  this,  not  so  nnich  to  the  Judge,  as  to  the  opposite  paily,  who  ' 
may  be  willing,  as  in  the  present  case  would  probably  have  been  dom^ 
rather  to  waive  the  benefit  of  the  evidence  than  put  his  verdict  in  peril 
on  the  issue  of  the  objection.     If,  by  inadvertence,  this  was  not  done  at 
the  trial,  we  think  we  ought  not,  either  upon  general  principles  or  v/ith 
a  view  to  the  particular  circumstances  of  this  case,  to  allow  the  objec- 
tion now  to  prevail.     The  admitted  document  was  but  one  of  many  tn 
'  prove  what  in  the  end  was  unquestionable  and  unquestioned,  the  very 
great  antiquity  of  the  weir:   its  admission,  tneitfore,  occasioned  no 
injustice  :  its  rejection  could  not  and  ought  not  to  have  varied  the  verdict. 
The  rule,  therefore,  on  all  points  will  be  discharged. 

Rule  discharged. 


The  QUEEN  against  Lord  GODOLPHIN  and  Another,  Justices 
of  CAMBRIDGESHIRE.— p.  338. 

A  friendly  Society  enrolled  ita  rules  in  1794,  under  utaU  3.3  G.  3,  c  64.  In  1804.  alter«tio!M 
were  made  in  them,  but,  by  a  neglect  for  whicb  the  fcucii'ty  was  not  to  blame,  tlie  altered  rults 
were  never  enrolled.  They  were,  however,  acted  upon,  and  the  oriirinal  ones  disuw^l,  till 
1835,  when  the  omission  to  enrol  was  for  the  first  time  discovered.  On  motion  for  a  iDaiuia* 
mus  to  jufitices  to  hear  the  complaint  of  a  meml>er  who  had  been  expelled  in  1836. 

Held :  1.  That  the  rules  as  altered  could  not  legally  he  acted  upon. 

2.  That  it  was  at  least  doubtful  whether  the  orii^inai  rules  continued  in  force,  and,  consequontW, 
that  the  Court  could  not  issue  a  mandamus  to  the  justices,  but  must  leave  the  applicant  ta  bi^ 
remedy  in  equity. 

In  Hilary  term,  1837,  a  rule  nisi  was  obtained  for  a  mandamus  to 
Francis  Lord  Godolphin  and  John  Hailstone,  clerk,  two  of  the  justices 
in  and  for  the  county  of  Cambridge,  acting  within  the  division  of  Cam- 
bridge, commanding  them  to  issue  their  summons  to  the  president  ainl 
stewards  of  a  certain  Friendly  Society  established  in  the  town  of  Cam- 
bridge, called  the  Old  Club,  and  to  hear  and  determine  the  complaint 
of  Thomas  Lupson  against  the  said  society  and  the  officers  thereof  fur 
having  expelled  him  from  the  said  society,  and  to  make  such  order 
therein  as  to  them  should  seem  just.  The  affidavits  used  on  application 
for  the  rule  stated  the  following  facts. 

The  society  was  established  in  1775.  Its  rules  were  enrolled  with  tbe 
clerk  of  the  peace  for  tho  county  in  1794,  and  remain  so  enrolled,  auJ 
unaltered.  Those  rules  were  acted  upon  till  1804,  when  they  were 
altered  and  reprinted. (a)    The  society  directed  one  Driver,  an  attornej  9 

(a)  The  nature  of  the  alterationa  was  not  specified  bjr  the  affidanta  on  either  tide. 
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clerk,  to  get  the  amended  rules  enrolled ;  Lupson  paid  him  money  for 
that  purpose ;  and  Lupson  and  the  rest  of  the  members  understood  and 
believed  that  it  had  been  done.  Under  that  impression  the  amended 
rules  were  acted  upon  till  1835 ;  and,  since  1804,  various  applications 
have  been  made  to  magistrates,  by  persons  expelled,  for  readmission,  all 
which  have  been  adjudicated  upon.  In  1835  it  was  discovered,  and  the 
society  informed,  that  the  amended  rules  had  never  been  enrolled ;  but 
no  step,  has  hitherto  been  taken  for  enrolling  them.  In  September 
1836,  Lupson  was  expelled  the  society  for  alleged  misconduct.  He 
thereupon  laid  an  information  before  the  magistrates  of  the  division  of 
Cambridge,  who  issued  a  summons  to  Massey,  the  president,  and  Briggs, 
one  of  the  stewards,  to  answer  the  information.  On  the  hearing,  Novem- 
ber 12th,  1836,  before  the  magistrates  named  in  the  present  rule,  and 
two  others,  Massey  and  Briggs  contended  that  the  magistrates  had  no 
jurisdiction,  because  the  rules,  as  amended  in  1804,  had,  in  eflfect,  and 
in  point  of  law,  annulled  the  rules  of  1794.  The  magistrates  thought 
that,  under  these  circumstances,  they  had  not  jurisdiction,  and  therefore 
they  refused  to  adjudicate.  The  affidavits  stated  that  Massey  himself, 
in  1830,  after  being  expelled  the  society,  had  obtained  readmission  by 
an  order  of  justices ;  and  that,  in  December,  1836,  he,  being  the  presi- 
dent, and  two  other  persons,  the  stewards,  had  drawn  75Z.  out  of  the 
society's  funds,  stating  to  the  treasurer  at  the  time  (in  answer  to  a  ques- 
tion from  him)  that  they  applied  as  officers  of  the  society,  and  under  its 
rules  as  enrolled. 

The  affidavits  in  answer  stated  that,  in  1804,  certain  "  rules  and  arti- 
cles, differing  most  materially  and  essentially  from  the  original  ones," 
were  adopted  by  the  society ;  and  that,  in  1820,  (with  the  sanction  of 
Lupson,  who  was  then  president,)  certain  other  rules  or  articles  were 
adopted  by  the  society,  and  have  been  acted  upon  (with  some  alteration 
as  to  allowances)  ever  since,  but  were  never  exhibited  at  sessions  or 
enrolled.  Several  members  of  the  society,  admitted  at  various  periods 
from  1816  downwards,  stated  that,  since  they  had  been  members,  the 
rules  of  1794  had  not  been  acted  upon  by  the  society,  nor  had  their 
-  existence  been  known  to  the  deponents,  or,  as  they  believed,  to  any  of 
the  present  society,  till  about  1884 ;  and  the  general  belief  of  the  mem- 
bers, until  then,  had  been  "  that  the  present  rules  of  the  said  society 
were  enrolled,*'  which  belief  originated  "  in  the  representations  made  to 
the  society  to  that  effect  by  the  said  Thomas  Lupson."  Counsel  were 
heard  for  and  against  the  rule  in  last  Hilary  and  Easter  terms.(a) 

Kelbj^  against  the  rule. — The  justices  had  no  jurisdiction  to  give  relief 
under  stat.  38  G.  3,  c.  54,  s.  15,  unless  the  rules  to  be  acted  upon  in  pur- 
.^uance  of  that  clause  had  been  enrolled  according  to  sects.  2  and  8  ;  Ilex 
v.  ailkes,  8  B.  &  C.  439,  (15  E.  C.  L.  R.)  That  was  not  a  case  where  it 
appeared,  as  here,  that  the  society  had  had  rules  enrolled  which  they  had 
subserpiently  departed  from ;  but  Ex  parte  Norrish^  Jac.  Rep.  1(52,  was 
such  a  case.  There,  on  a  petition  to  the  Master  of  the  Rolls,  under  sect.  ^ 
of  the  statute,  for  the  transfer  of  funds  from  an  old  to  a  new  trustee,  it 
appeared  that  amended  rules  had  been  enrolled  in  1818  ;  that  soon  after- 
wards di.ssatisfaction  had  arisen,  and  a  committee  had  been  appointed  to 
regulate  the  society's  afiiiirs ;  but  that  since  that  time  (the  case  being  heard 
in  1821)  "  the  rules  had  not  been  attended  to ;  meetings  had  not  bt;en 
held,  or  payments  made,  and  officers  had  not  been  regularly  appointed;" 

(o)  January  11th,  before  Lord  Denman,  G.  J.,  Littledale,  WiUiams,  and  Coleridge,  J» 
And  April  26th,  before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js.      \ 
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and  that  "  the  new  trustee  had  not  been  chosen  according  to  the  rules/ V 
Sir  T.  Plumer,  M.-  R.,  said  there,  "  that  it  was  a  great  misfortune  to 
these  societies,  that  they  were  in  the  habit  of  deviating  from  their  rules. 
Here,  since  the  year  1813,  they  had  ceased  to  act  upon  the  rules  that 
had  been  registered ;  and  had  proceeded  upon  a  different  plan.     What 
had  been  done  since,  had  been  done  by  agreement,  and  not  under  the 
regulations.     They  had  become  dissolved ;  and  the  court  had  no  longer 
any  jurisdiction  under  the  act;  if  any  relief  could  be  given  it  must  be 
upon  bill."     The  same  observations  apply  here:  if  a  society  ceases  to 
act  upon  its  rules,  much  more  if,  in  practice,  it  adopts  new  ones,  the 
magistrates,  being  bound  to  administer  justice  according  to  rules  exist- 
ing, have  no  ground  to  proceed  upon.     Here,  there  were  rules  in  force, 
under  sect.  2,  till  1804;  when  altered  in  that  year,  they  should,  accord- 
ing to  sect.  3,  have  been  enrolled  ;  but  the  society,  while  it  abandoned 
the  old  rules,  omitted  to  enrol  those  which  they  meant  to  proceed  upon 
for  the  future.     Enrolment  does  not  depend  on  mere  ministerial  acts: 
it  implies  that  the  rules  have  been  submitted  to  the  justices  in  quarter 
sessions,  to  be  reviewed  and  allowed  or  disallowed  by  them.     The  effect 
of  an  omission  like  the  present  was  discussed,  and  the  validity  of  rules 
altered  but  not  enrolled  was  held  doubtful  at  least,  in  Rex  v.  The 
Witham  Savings*  Bank,  1  A.  &  E.  321,  S.  C.  3  Nev.  &  M.  416.   Battey 
V.  Townrow,  4  Camp.  5,  is  an  express  authority  on  the  point  now  raised. 
If  the  question  be  even  doubtful,  the  Court  will  not  issue  a  mandamus 
to  justices. (a)     [Gunning^  on  the  same  side,  was  stopped  by  the  Court.] 
B,  Andrews,  and  W.  H.  Watson^  contra. — If  the  amended  rules  were 
of  no  effect  for  want  of  enrolment,  those  enrolled  in  1794  must  be  still 
the  governing  rules  of  the  society.     If  neither  are  in  force,  the  effect  is 
virtually  a  dissolution  of  the  club;  but,  by  sect.  12,  a  society  of  this 
kind  can  be  dissolved  only  with  the  consent  of  five-sixths  of  the  memben^, 
and  on  other  conditions  there  specified ;  such  a  dissolution  cannot  be 
indirectly  brought  about  by  an  alteration  of  the  rules.     An  alteration, 
without  enrolment,  is  by  sect.  3  not  ^o  have  **  any  force  or  effect,"  and 
cannot  therefore  operate  to  the  dissolution  of  the  society.    [Littledale, 
J. — The  society  has  been  acting  on  the  unenrolled  rules  for  thirty-four 
years,  and  probably  distributing  the  funds  in  a  manner  quite  different 
from  that  originally  directed.     Can  you  still  say  that  they  are  governed 
l)y  the  old  rules  ?]     The  Court  might  reasonably  suppose  that,  in  the  long 
period  of  time  since  the  new  rules  were  made,  they  have  been  enrolled. 
[Littledale,  J. — That  is  impossible.]     Then  it  must  follow  that  the  old 
rules  continue,  whatever  has  been  the  lapse  of  time.     [Littledalb,  J. 
— If  so,  the  magistrates  may  be  called  upon  to  overturn  all  the  payments 
made  since  1804.]     They  must  do  justice  as  well  as  they  can.     Massey, 
the  president,  against  whom  the  present  application  is  directed,  has  shown, 
by  application  to  the  justices,  and  otherwise,  that  he  considers  the  society 
as  still  subsisting,  and  governed  by  rules.     Other  members  have  made 
similar  admissions.     If  the  effect  of  an  alteration  in  the  rules  be  to 
destroy  the  society,  how  do  they  become  operative  for  that  purpose  i 
By  the  mere  making,  or  by  being  acted  on  ?     And,  in  the  latter  case, 
what  length  of  time  is  necessary?     Could  not  a  member  of  this  society 
have  enforced  the  old  rules  in  1805  or  1806  ?     [Coleridge,  J. — On  the 
other  hand  it  may  be  asked  how  long  the  old  rules  are  to  continue  in 

(a)  It  was  further  contended,  that  the  motion  ought  to  have  been  for  a  mandamiis  to 
four  justices;  and  Rex  ▼.  SUlifanU  4  A.  &  £.  354,  (81  £.  C.  L.  R.,)  waa  cited;  but 
nothing  ultimately  turned  on  this  point  ^-^  ^ 
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force  after  the  society  has  ceased  to  act  upon  them  ?  Are  they  to  be 
valid  at  the  end  of  fifty  years,  when  there  is  perhaps  an  entirely  new 
body  of  members  ?]  That  may  be  inconvenient ;  but  there  is  also  great 
inconvenience  if  those  rules  are  to  be  held  invalid  while  the  new  ones 
also  are  not  in  force.  The  funds  are  in  the  hands  of  a  person  called  the 
treasurer:  if  there  are  no  rules  on  which  the  society  can  act,  those  funds 
can  be  recovered  only  by  an  equity  suit,  to  which  all  the  members  must 
be  parties.  [Coleridge,  J. — If  new  rules  were  enrolled,  they  would 
perhaps  have  a  retrospective  effect.  There  must  always  be  an  interval 
between  the  making  of  new  rules  and  the  enrolment.  Suppose  that 
were  to  be  a  week,  it  could  not  be  said  that  the  society  was  dissolved.] 
If  the  parties  resisting  this  application  contend  that  the  old  rules  were 
abrogated,  they  should  have  shown  the  alterations  which  are  supposed 
to  have  that  effect.  If  any  practical  variation,  however  slight,  will  pro- 
duce it,  few  friendly  societies  in  the  kingdom  can  be  governed  by  their 
original  rules.  [LiTTLEDALE,  J. — How  are  the  magistrates  to  know 
what  the  alterations  are?  Lord  Denman,  C.  J. — You  know  them,  and 
should  have  explained  them,  if  necessary.]  As  to  the  cases  cited.  The 
point  decided  in  Rex  v.  Gilkes,  8  B.  &'^C.  430,  (15  E.  C.  L.  R.,)  is  not 
in  dispute  here.  In  Battey  v.  Townrow^  4  Camp.  5,  a  rule  had  been 
altered,  but  without  fresh  enrolment,  and  Lord  Ellenborough  clearly 
thought  the  original  rule  still  binding.  In  Rex  v.  The  Witham  Savings' 
Bank,  1  A.  &  E.  321,  (28  E.  C.  L.  R.,)  the  persons  claiming  to  be  the 
officers  of  the  benefit  society  had  been  in  fact  expelled.;  the  question 
was,  which  of  two  contending  parties  legally  represented  the  persons 
who  were  depositors  in  the  savings'  bank ;  and  this  Court  merely  refused 
to  issue  a  mandamus  to  the  bank  until  that  question  was  settled.  The 
decision  in  Hx  parte  Norrish,  Jac.  Rep.  162,  was  merely  that  a  society 
could  not  petition  under  the  statute  in  the  name  of  a  trustee  not  regularly 
appointed  under  any  rules.  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (June  2d)  delivered  the  judgment 
of  the  Court. 

This  was  a  rule  for  a  mandamus  to  justices  to  is3uc  a  summons  to  the 
president,  &c.,  of  a  Friendly  Society,  and  to  hear  and  determine  the 
complaint  of  Thomas  Lupson  against  the  society  for  having  expelled 
him.  The  cause  shown  was,  that,  under  the  circumstan(ies  hereinafter 
stated,  the  Friendly  Society  in  question  was  no  longer  within  the  pro- 
visions of  Stat.  33  G.  3,  c.  54,  and  consequently  that  the  magistrates  had 
no  jurisdiction.  In  answer  to  this,  it  was,  amongst  other  things,  urged 
that  some  of  the  members  had  recently  declared  that  the  society  was 
still  existing  within  and  governed  by  the  provisions  of  the  act.  W  j 
mention  this  in  the  first  place,  to  dispose  of  it  at  once,  because  we  can 
attach  no  importance  to  the  opinion  or  declarations  of  all  or  any  portion 
of  the  members  of  this  society  as  to  the  legal  character  now  to  be  attri- 
buted to  it.  In  order  to  make  the  rule  absolute,  we  must  satisfy  our- 
selves that  the  magistrates  have  jurisdiction  to  make  a  legal  order  in  the 
matter  in  which  their  interference  is  required :  an  order  that  may  be 
enforced  if  resisted,  and  the  enforcement  of  which  will  not  expose  the 
magistrates  to  the  payment  of  damages.  It  appears  from  the  affidavits 
that  the  society  was  established  in  1755:  in  1794  their  rules  were  duly 
enrolled,  and  continued  to  be  acted  upon  until  1804:  at  that  time  new 
rules  were  made  in  many  respects  essentially  different  from  the  former ; 
these  were  intended  to  be  enrolled,  but,  in  fact,  were  not ;  they  were, 
however,  acted  on  till  1820,  when  further  alterations  were  made,  which, 
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like  the  former,  never  have  been  enrolled.  In  both  instances  the  omis 
sion  to  enrol  appears  to  have  been  unintentional,  and  the  misfortune 
rather  than  the  fault  of  the  society.  The  application  to  the  magistrates 
is  upon  the  footing  that  the  rules  enrolled  in  1794  are  still  the  governing 
rules  of  the  society.  In  support  of  this,  the  third  section  of  33  G.  3, 
c.  54,  is  relied  upon.  That  section  enacts  that  no  rule  once  confirmed 
by  the  justices  at  sessions  shall  be  altered,  rescinded,  or  repealed,  except 
in  the  manner  there  provided,  and  then  proceeds  thus,  "and  such  altera- 
tion or  repeal  shall  be  subject  to  the  review  of  the  justices,"  "and  shall 
be  filed  in  the  manner  hereinbefore  directed ;  and  that  no  such  rule, 
order,"  &c.,  "shall  be  binding,  or  have  any  force  or  effect^  until  the 
same  shall  have  been  agreed  to  and  confirmed  by  such  justices,  and  filed 
as  aforesaid."  It  is  contended  therefore,  upon  these  words,  that,  as  the 
new  rules  by  which  the  former  enrolled  rules  were  intended  to  be  repealed 
have  never  been  confirmed  or  filed  at  sessions,  they  have  no  force  or 
effect  whatever ;  and  it  is  thence  inferred  that  the  old  rules  are  still  in 
operation,  and  the  society,  in  point  of  law,  still  governed  by  them,  and 
so  within  the  protection  of  the  statute. 

As  far  as  respects  the  new  rules,  it  appears  to  us  that  the  argument 
is  well  founded ;  whether  the  inference  drawn  as  to  the  present  binding 
power  of  the  old  rules  be  correctly  drawn,  is  the  question.     The  section 
under  consideration  is  manifestly  framed  to  reguhite  the  manner  in 
which  any  society  of  this  sort  shall  proceed  in  the  formal  repeal  or 
alteration  of  a  confirmed  rule,  specifying  the  notices  and  proportion  of 
consenting  members  which  shall  be  necessary ;  and  when,  in  compliance 
with  these  requisitions,  an  old  rule  shall  have  been  altered  or  repealed 
by  a  new  rule,  \\>  further^  and  in  addition,  provides  that  such  new  rulea 
shall  not  be  binding  or  have  any  effect  until  confirmed  and  filed  at  ses- 
sions.   For  anything,  therefore,  intended  to  be  efiected  by  the  new  rules, 
it  is  enough  to  say  that,  for  want  of  confirmation  and  filing,  they  are  at 
present  inoperative ;  but,  as  it  must  be  taken  upon  these  facts  that,  by 
common  consent  of  the  then  existing  members,  the  old  rules  were  aban- 
doned in  1804,  and  have  practically  had  no  operation  since,  and,  further, 
as  it  must  be  presumed  that,  in  an  interval  of  thirty-three  years,  many 
of  the  then  existing  members  must  have  died,  and  many  new  members 
must  have  been  added,  who  have  become  so  upon  the  faith  that  the  new 
rules  were  the  governing  rules  of  the  society,  and  who  may  have  been 
in  entire  ignorance  of  the  old  rules,  it  is  by  no  means  a  clear  consequence 
that  the  old  rules  can,  at  this  moment,  be  resorted  to  as  in  existence, 
even  for  the  purpose  of  holding  the  society  together  under  the  statute. 
If  they  are  binding  rules  for  that  purpose,  they  are  so  for  all  purposes ; 
they  may,  for  anything  we  know,  provide  different  rates  of  contribution 
and  relief  from  those  now  acted  on,  and  may  vary  the  rights  of  the 
members  in  other  material  points ;  and  there  w^ould  arise  the  gross  injus- 
tice, that  members  added  since  1804  may  find  themselves  now  upon  a 
totally  different  footing  from  that  on  w^iich  they  understood  themselves 
to  stand  when  they  joined  the  society.     The  only  decided  case  exactly 
in  point,  which  was  cited,  is  Ex  parte  Norrish.    That  was  an  application 
made  in  1821  to  the  Master  of  the  Rolls,  by  petition,  in  order  to  a  sum- 
mary proceeding  against  a  late  trustee  of  a  Friendly  Society  under  the 
eighth  section  of  the  statute ;  that  mode  of  proceeding  could  only  be 
adopted  in  case  the  society  was  existing  under  the  statute ;  the  sjnie 
point,  therefore,  arose  as  here.     The  facts  were,  that  the  rules  had  beeu 
allowed  and  filed  in  1813:  soon   after,  some  dissatisfaction  with  the 
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cm  luct  of  the  officers  having  arisen,  a  committee  had  been  formed  to 
regulate  the  affairs  of  the  society ;  and  from  that  time  the  rules  had 
not  been  attended  to,  the  meetings  not  held,  nor  payments  made,  nor 
officers  regularly  appointed.  The  Master  of  the  Rolls  said :  [His  Lord- 
ship here  read  the  words  already  cited,  p.  341,  ante,  ending,  "jurisdic- 
tion under  the  act.'*]  In  this  case,  it  is  true,  the  third  section  does  not 
appear  to  have  been  noticed ;  and,  in  the  view  which  we  have  taken,  it 
was  not  applicable,  because  there  had  been  no  attempt  by  new  rules 
formally  to  alter  or  repeal  the  old  ones.  The  Master  of  the  Rolls 
decides  upon  the  effect  of  a  practical  abandonment  of  the  old  rules, 
which  is  the  difficulty  that  presses  upon  our  minds  in  the  way  of  issuing 
the  mandamus  prayed  for. 

We  are  aware  of  the  extreme  inconvenience  of  putting  the  claimant 
in  the  present  case  to  seek  his  relief  in  a  Court  of  Equity :  but,  with' 
the  authority  of  Ex  parte  Norrish^  Jac.  162,  before  us,  and  the  serious 
doubts  (to  say  no  more)  which  we  entertain  whether  the  magistrates 
have  the  jurisdiction  which  the  writ  would  command  them  to  exercise, 
we  should  violate  our  well  established  rules  if  we  were  to  make  the  rule 
absolute:  and,  whatever  may  be  the  amount  of  inconvenience  in  the 
particular  case,  we  perhaps  do  that  which  is  more  than  proportionably 
convenient  in  general,  if  by  discharging  the  rule  we  cause  it  to  be  gene- 
rally understood  that  these  societies  cannot  depart  from  their  established 
rules,  or  neglect  to  comply  with  the  statute  in  the  mode  of  altering  or 
repealing  them,  without  exposing  their  property  to  danger,  and  them 
selves  to  great  expense,  loss,  and  inconvenience. 

Rule  discharged  ..(a) 

(a)  See  Btftts.  10  G.  4,  o.  56,  4  &  5  W.  4,  c.  40. 


GREEN  against  SALMON.— p.  348. 

In  an  action  by  an  undertaker  for  funeral  expenses,  ngainst  a  person  not  the  executor,  a  residutiry 
legatee  is  a  competent  witness  for  the  plaintiff.  For,  although  a  person,  other  than  the  exe- 
cutor, may  have  rendered  himself  liable  to  the  undertaker,  the  estate  is  ultimately  answerable 
for  so  much  of  the  cost  as  an  executor  might  reasonably  pay,  and  no  more,  and  the  witness, 
therefore,  has  no  disqualifying  interest 

Assumpsit  for  work,  labour,  care,  diligence,  ana  attendance,  and  for 
hearses,  xioaches^  horses,  materials,  chattels,  and  other  necessary  thinirs 
used  and  applied  in  and  about  the  furnisliing  and  conducting  of  a  cer- 
tain funeral  by  the  plaintiff  before  that  time  found  and  provided  for 
the  defendant  at  his  request,  &c. ;  and  for  goods  sold  and  money  paid. 
Plea,  non  assumpsit.  On  the  trial  before  Coleridge,  J.,  at  the  sittuigs 
in  jVliddlesGX  in  this  term,  it  appeared  that  the  action  was  brouglit  by 
an  undertaker  against  the  brother  of  tlie  deceased,  to  recover  46/.  for 
<ixpenses  of  the  funeral.  A  creditor  had  taken  out  administration  cum 
lestamento  annexo.  The  plaintiff's  case  was,  that  defendant  had  re- 
tained plaintiff  as  the  undertaker,  and  made  himself  liable  for  the  'ex- 
penses. The  plaintiff'  called  a  witness,  whose  wife  was  a  residuary 
l.'gatee  under  the  will.  He  was  objected  to  as  having  an  interest  in  dis- 
charging the  estate  of  this  demand  by  throwing  it  on  the  defendant. 
CoLEHiDOE,  J.,  received  the  evidence,  and  left  it  to  the  jury,  whether  or 
iKit  tjiie  defendant  had  contracted  with  the  plaintiff.  The  jury  were  ol 
«>pinion  that  he  had,  and  found  a  verdict  for  the  plaintiff  for  46/. 
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•.Alexander  now  moved  for  a  new  trial,  (a)  The  administrator  was 
liable  for  these  expenses,  at  least  to  the  amount  of  20/.,  (b)  which  musi 
have  been  paid  out  of  the  estate  unless  the  defendant  had  taken  the 
liability  on  himself.  That  fact,  therefore,  was  one  which  the  husband 
of  a  residuary  legatee  was  interested  in  proving.  [Patteson,  J. 
Would  not  the  defendant,  if  he  paid,  have  an  action  against  the  adinin 
istrator  for  the  reasonable  expenses?]  Bricev,  Wilson^  (c)  seems  to 
render  that  doubtful.  [Patteson,  J.  The  judgment  there  probably 
means  that  the  executor,  where  credit  has  been  given  to  another  person, 
is  not  liable  to  the  undertaker  ;  if  it  lays  down  more,  the  law  stated  is 
extrajudicial.  Is  not  there  another  case,  bearing  on  this  subjec4,  as  to 
the  common  law  liability  of  executors?]  Perhaps /^^^'•er.y  v.  Price, 
3  Y.  &  J.  28,  is  the  case  meant,  {d)  Cur,  adv.  vult. 

(a)  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js. 
lb)  See  Hancock  v.  Poduwre,  1  B.  &  Ad.  260,  (20  E.  C.  L.  li,  382.) 

(c)  BRICE  against  WILSON.— p,  349. 

Tf  an  cxeruty  ratifies  orders  jpypn  him  by  another  fierson  for  an  extravagant  funeral,  he  may  be 
sued  by  the  undertaker  individually,  and  not  as  execut4»r,  for  the  whole  cxpeiiae. 

AssrMpaiT  by  an  undertaker  for  funeral  expenses.  The  defendant  was  the  executor,  but  wai 
not  Kued  in  that  character.  He  suffered  judgment  by  default,  and  a  writ  of  inquiry  was  exe- 
cuted before  the  sherifT  of  Middlesex.  The  plaintilT  had  a  verdict  for  f52/.  Butty  in  Hilary 
term.  1834,  (January  14th,)  moved  (in  the  full  Court)  for  a  rule  to  show  cause  why  the  inqui<ii- 
tioii  should  not  be  set  aside  and  a  new  writ  of  inquiry  issued.  By  the  under-sheritf 'a  note* 
taken  on  the  inquiry,  it  appeared  that  the  funeral,  in  the  opinion  of  two  wiuiesscs,  was  too  ex- 
pensive for  the  station  and  circumstances  of  the  deceased ;  that  the  deceased  had  dicni  insolvent ; 
anil  that  the  widow  hsd  ordered  the  funeral.  Evidence,  however,  had  been  given  to  show  that 
the  defendant  knew  of  the  expence  afler  it  was  incurred,  and  sanctioned  it  It  appeared  he  had 
attended  (he  funeral,  and  that,  after  being  called  upon  for  payment,  he  had  sent  letters  to  the 
pirtinliir  Jipoloj^l/ing  for  his  noi  immediaudy  paying  the  whole  demand,  and  stnting  bis  expecta- 
tions of  being  able  to  do  so.  The  defendant's  counsel  contended  that,  not  having  ordered  t|je 
funeral,  he  was  liable  only  to  an  amount  which  would  be  re.isonal)le  for  a  person  in  the  testator's 
station  in  life,  and  which  an  executor  would  be  entitled  to  charj^e  as  against  the  creditors  on  tlie 
estate.  But  the  under-sheriflf  told  the  jury  that  the  defendant  was  liable  to  all  the  expences.  if 
the  chnrgcj*  were  (in  themsrlves)  reasonable.  Cause  was  shown  in  the  Bail  Court,  before 
Pattkson,  J.,  in  the  course  of  the  term. 

Cur,  adv.  vult. 

PiTTKS'iN,  J.,  now  delivered  judgment  in  the  full  Court.  Aft-r  stating  the  facts  of  the  ca>e 
which  showed  a  ratification  by  the  defendant,  and  rcferrin^T  to  two  leiter^,  above  mentioned,  his 
lordship  paid  :  Here  then  is  an  express  promise  of  payment  by  the  defendant,  after  he  knew 
of  the  exj>ence  incurred.  It  is  said  that  the  defendant  can  Ik;  liable  only  as  far  as  the  assets  can 
!>e  rendered  so  for  a  funeral  suited  to  the  station  of  the  deceased.  The  under-shetilf.  thought  he 
was  lijble  for  the  whole  charge,  supposing  it  reasonable.  Several  cases  show  tliat  an  executor 
is  liable  fi)r  a  funeral,  though  not  ordered  by  him,  so  far  as  it  is  suited  to  the  testator's  degri*, 
where  credit  has  not  been  given  to  any  other  person.  But,  where  ens  lit  b.is  btM'fi  given  to  s«)Uie 
other  person,  no  case  shows  that  the  executor  can  be  liable.  It  might  be  said  ber«»  that  ibe 
Tedit  had  been  given  to  the  defendant  in  his  character  of  executor,  if  there  had  been  nothiii* 
tuit  the  c.»fii(ii'»n  Ictraj  |ia!)ility  to  be  looked  to.  But  by  tlie  ctinduct  staled  in  evidence,  anil  by 
the  letters  v/hich  he  has  sent,  he  has  adopted  the  act"?  of  tlie  wid.)w.  has  made  hrr  his  Hfi;eiit, 
and  ratified  heror.ler.  This,  therefore,  is  not  the  case  of  an  executor's  common  law  liability  ; 
the  defendant  has  made  himself  individually  the  parly  ordering  the  funeral,  by  adapting  iheacli 
of  another. 

Lord  Dkxmax,  r.  J.  .As  the  rule  was  moved  for  in  the  full  Court,  I  may  say  that  I  ooncui 
in  the  judgment  which  has  been  delivercil. 

LiTTLKOALi:  and  TArNrox.  Js.,  concurred.  ■ 

Rule  discharged. 

The  case  was  cited,  on  the  present  motion,  from  3  Nev.  &  M.  512,  (28  E.  C.  L.  K.  407.) 

(rf)  liiTTLFDALK,  J.,  referred  to  Burgkart  v.  Hally  then  under  consideraaon  in  the  Court  of 
Exchequer.     Sec  4  Mee.  &  W.  727,  note  (c.\  ^ 
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Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term  (June  2d,)  de- 
livered the  judgment  of  the  Court. 

In  this  case  a  residuary  legatee  was  called  by  the  plaintiff,  an  under- 
taker; to  prove  that  the  defendant  had  expressly  employed  the  plain- 
titr  to  conduct  his  brother's  funeral,  at  a  cost  of  46/.  The  question  was, 
whether  he  was  not  interested  to  relieve  the  residue  by  charging  the 
defendant.  We  think  he  was  not :  for  the  estate  must  at  all  events 
pay  the  reasonable  expenses  of  the  funeral,  and  can  in  no  event  be 
liable  beyond  tliem. 

Rule  refused. 


JAMES  against  SARAH  ASKEW.— p.  351. 

To  entitle  a  defendant  to  costs  under  stat  43  G.  3,  c.  46,  s.  3,  there  must  have  been  an  arreft 
in  fact  It  is  not  sufficient  that  the  sheriff's  officer  called  on  defendant's  attorney  with  a  war- 
rant, and  require<l^speci{il  bail  to  be  put  in,  which  was  done  after  communication  between 
such  attorney  and  the  defendant. 

J.  Henderson,  in  last  Michaelmas  terra,  obtained  a  rule  nisi  for  costs 
in  this  cause,  pursuant  to  stat.  43  G.  3,  c.  46,  a.  3,  under  the  following 
circumstances.  The  plaintiff  issued  a  capias  an:ainst  the  defendant,  en- 
dorsed "bail  for  25Z.,  by  aflBdavit."  The  sheriff's  officer  called  on  the 
defen<Iant*s  attorney  with  the  warrant,  and  rerjuired  bail  to  the  sheriff: 
the  attorney,  in  consequence,  procured  from  the  defendant  the  names 
of  her  bail;  and  the  sheriff's  officer,  on  being  afterwards  furnished 
therewith,  and  paid  his  fee,  sent  a  bail-bond  to  the  attorney  to  be  filled 
up  and  executed.  This  was  done,  and  the  bond  delivered  to  the  officer, 
and  special  bail  afterwards  put  in  and  perfected  according  to  the  writ. 
The  cause  being  tried,  the  plaintiff  recovered  only  8^.  8«. 

Wiifhtman  and  Crompton  now  showed  cause.(a) — Stat.  43  G.  3,  c.  4(». 
8.  3,  does  not  apply  where  the  party  has  not  been  actually  arrested.(Aj 
The  introductory  statement  in  the  declaration,  that  the  party  has  been 
arrested,  cannot  estop  the  plaintiff  on  this  point :  it  has  no  more  sub- 
stantial effect  than  the  averment  formerly  used,  that  the  defendant  was 
in  the  custody  of  the  marshal.  The  preamble  of  the  act  states  it  to  be 
for  the  prevention  of  frivolous  arrests^  and  for  the  relief  of  persons  im- 
prisoned  on  mesne  process.  Sect.  1  enacts,  that  no  person  shall  bo 
"  arrested  or  held  to  special  bail"  for  a  cause  of  action  not  originally 
amounting  to  the  sum  for  which  such  person  is  by  law  liable  to  bo 
arrested  and  held  to  bail,  over  and  above  costs.  Sect.  2  is  confined  to 
the  case  of  persons  arrested  on  mesne  process.  Then  sect.  3  gives  costn 
where  the  defendant  is  "arrested  and  held  to  special  bail,"  and  thc^ 
plaintiff  does  not  recover  the  amount  for  which  the  defendant  shall  havti 
been  so  "arrested  and  held  to  special  bail."  To  bring  this  case  witliin 
sect.  3,  "or"  must  be  read  for  "and."  It  appears  to  have  been  tho 
opinion  of  TiNDAL,  C.  J.,  in  Amor  v.  Blofield,  9  Bing.  91,  (23  E.  C.  L. 
R.,)  that  an  arrest  at  all  events  was  necessary.  In  Preedy  v.  MFarlan**^ 
1  Cro.  M.  k  R.  819,  S.  C.  5  Tyrwh.  355,  Lord  Abinger,  C.  B.,  thought 
an  arrest  equivalent,  under  sect.  3,  to  "  an  arrest  and  holding  to  bail.  * 
Arrest  and  holding  to  bail  seem  to  have  been  considered  synonymous  in 
Edicards  v.  JoneSy  2  M.  &  W.  416,  417,  where,  however,  no  actual  deci- 

"       {a)  Before  Lord  Denman,  C.  J..  Littledale,  Patteson*  and  Williams,  Ja. 
(6)  It  WEB  also  contended  that  there  was  probable  cause  for  an  arrest. 
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sion  took  place  on  this  point :  Lord  Abinoer,  C.  B.,  said,  "  Where  a  * 
party  voluntarily  gives  special  bail,  he  can  in  no  sense  be  said  to  be 
arrested ;  but  \^hen  he  is  arrested,  he  is  taken  into  custody  only  until 
he  gives  special  bail ;  so  that  in  one  sense  he  is  held  to  special  bail.  If 
the  terms  can  be  considered  synonymous,  there  is  no  necessity  to  read 
it  or  instead  of  and.'*  And  Parke,  B.,  asked,  "  Does  not  the  being 
actually  arrested,  and  so  brought  under  an  obligation  of  putting  in 
special  bail,  satisfy  all  that  the  statute  intended?"  It  is  true  that  the 
same  learned  judge  said  there,  with  reference  to  Bates  v.  Pilling,  2 
Cro.  &  M.  374,  S.  C.  4  Tyr.  231,  which  had  been  cited,  'ilf  the 
defendant  accepts  his  release  from  arrest  on  the  terms  of  putting  in 
special  bail,  he  himself  waives  the  benefit  of  the  statute:**  but  it  was 
expressly  decided  in  that  case,  that,  to  bring  a  party  within  sect.  3, 
there  must  be  not  only  an  arrest  but  a  giving  of  special  bail ;  and  that 
decision  is  unimpeached.  Parke,  B.,  in  Wilson  v.  Broughton^  2  Dowl. 
P.  C.  631,  thought  that  such  a  construction  would  bo  inconvenient,  but 
he  admitted  that  he  was  not  aware  of  Bates  v.  Pilling,  (which  had  not 
then  been  reported ;)  and  the  case  drd  not  require  a  decision  on  this 
point.  In  none  of  the  cases  has  it  been  questioned  (unless  by  the  doubt 
of  Parke,  B.,  just  referred  to)  that  an  arrest  was  necessair.  [PattE' 
KON,  J.,  referred  to  Small  v.  Oray,  2  Car.  &  P.  605,  (12  E.  C.  L.  R.)] 
There  an  action  was  considered  maintainable  for  holding  to  bail  though 
there  had  been  no  arrest ;  but  such  an  action  would  be  grounded  on 
sect.  1,  which  enacts  that  no  person  shall  be  arrested  or  held  to  special 
bail  for  certain  causes  of  action. 

Oresswell  and  J,  Henderson,  contra. — The  real  question  is,  whether 
Bates  v.  Pilling  was  rightly  decided  or  not.  The  statute  is  remedial, 
and  to  be  liberally  construed.  Lord  Abinger,  C.  B.,  in  Preedy  v. 
M'Farlane,  and  Parke,  B.,  in  Wilson  v.  Broughton^  inclined  to  such  a  ' 
construction  of  sect.  3.  If  the  judgment  in  Bates  v.  Pilling  is  to  be 
put  upon  the  ground  that  the  statute  must  be  literally  construed,  then, . 
if  a  party  were  arrested  and  unable  to  give  special  bail,  he  could  not 
recover  costs  under  sect.  3.  That  case  is  the  only  direct  authority  for 
a  literal  construction.  Lord  Abinger,  C.  B.,  and  Parke,  B.,  in  £d- 
wards  v.  Jones,  and  Parke,  B.,  in  Wilson  v.  Broughton,  clearly  inti- 
mated their  opinion  that  arrest  and  holding  to  bail,  as  distinct  proceed- 
ings, were  not  necessary.  In  Edwards  v.  Jones,  Alderson,  B.,  said 
(as  the  dictum  is  reported  in  5  Dowl.  P.  C.  588,)  "  If  you  look  at  the 
act,  it  is  clear  the  legislature  contemplated  an  arrest ;  the  reasons  upon 
which  the  judges  decided  Bates  v.  Pilling  are  utterly  irreconcilable 
with  the.  point  before  them."  In  Berry  v.  Adamson^  6  B.  &  C.  52^<, 
(13  E.  C.  L.  R.,)  there  cited,  the  plaintiff  declared  against  the  defend- 
ant for  maliciously  arresting,  but  failed,  because  it  appeared  that  he  had 
given  a  bail-bond  without  having  been  actually  arrested.  That  case  is 
no  authority  for  the  present  plaintiff:  there  the  party  had  chosen  to 
state,  by  his  pleading,  that  the  defendant  arrested  him :  if  he  had  de- 
clared for  maliciously  holding  to  bail,  he  might  have  recovered ;  Small 
V.  Gray,  2  Car.  &  P.  605,  (12  E.  C.  L.  R.)  Afnor  v.  Blojield, 
is  inapplicable,  because  there  the  party  had  not  been  arrested,  and 
had  never  put  in  special  bail.  Upon  the  authorities,  therefore,  the 
court  may  still  be  asked  to  consider  what  is  the  natural  construction  of 
the  statute.  And  that  is,  that,  where  there  is  an  improper  issuing  of 
bailable  process,  which  may  subject  the  defendant  to  imprisonment  at 
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any  time,  the  third  section  shall  take  effect.  When  a  party,  though  not 
actually  arrested,  gives  bail,  the  bail  are  supposed  to  have  him  in  cus- 
tody. Even  if  they  rendered  the  defendant,  as  they  might  the  next 
day,  still,  as  the  case  is  argued  on  the  other  side,  he  wouid  be  without 
remedy.  It  may  be  contended  here,  on  the  express  words  of  sect.  3, 
without  seeking  to  read  *'or"  for  "and,"  that  the  defendant  was  ar- 
rested ;  for  that,  although  there  was  no  taking  by  actual  contract,  the 
facts  amounted  to  a  virtual  arrest,  as  in  (xrainger  v.  Hill^  4  New  Ca^ 
212,  (33  E.  C.  L.  R.)  [Lord  Denman,  C.  J.— that  case  is  not  appli- 
cable ;  -the  facts  were  different.]  If  the  circumstances  of  this  case  do 
not  amount  to  an  arrest,  a  person  situated  as  the  defendant  here  was 
could  not  make  a  deposit  in  lieu  of  bail  under  stat.  43  G.  3,  c.  46,  s.  2, 
which  gives  that  relief  only  to  persons  "arrested." 

Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (June  2d,) 
delivered  judgment  as  follows. 

The  question  in  this  case  was,  whether  costs  could  be  given,  under 
Stat.  43  G.  3,  c.  46,  s.  3,  to  a  party  who  had  not  been  actually  arrested, 
but  who  hairi  given  an  undertaking  to  put  in  special  bail,  which  had 
afterwards  been  perfected.  On  consideration  of  the  cases  cited,  we 
think  that  we  are  not  warranted  in  giving  costs,  unless  under  circum- 
stances which  would  authorize  a  finding  that  the  party  had  been  arrested 
in  point  of  fact.  Rule  discharged. 


The  QUEEN  against  The  Rector,  Churchwardens,  and  Parishioners 
of  ST.  MARY,  LAMBETH.— p.  356. 

(n  the  election  of  churchwardens,  if  a  poll  be  demandeil,  the  votes  are  to  be  given  by  the 
qualified  inhabitants  present;  but  all  qualified  inhabitants  (whether  they  were  present 
or  not  at  the  show  of  hands)  have  a  right  to  be  admitted  into  the  vestry-room  and  vote 
during  such  poll :  Although  the  qualified  inhabitants  present  at  the  time  of  granting 
the  poll  resolve  that  the  poll  shall  be  confined  to  those  then  present. 

It  is  not  a  sufficient  ground  for  impeaching  such  election  (on  motion  for  a  mandamus  to 
elect)  that  the  poll  was  taken  with  closed  dours,  unless  it  be  expressly  sworn  that  some 
qualified  person  who  meant  to  vote  was  thereby  prevented  from  doing  so. 

Sf'nhU^  per  Lord  Denman,  C.  J.,  that  if  such  an  instance  were  shown,  the  Court  would 
grant  a  mandamus,  without  inquiring  strictly  whether  the  number  of  persons  excluded 
was  in  fact  such  as  to  affect  the  result  of  the  election. 

A  RULE  nisi  was  obtained  in  the  last  term,  calling  upon  the  above 
parties  to  show  cause  why  a  mandamus  should  not  issue,  commanding 
them  to  hold  a  vestr.j  meeting  for  the  purpose  of  electing  proper  per- 
sons to  be  churchwarden  for  the  remainder  of  the  present  year.  The 
facts  stated  on  affidavit  in  support  of  the  rule  were  as  follows. 

On  April  17th,  1838,  being  Tuesday  in  Easter  week,  a  vestry  meet- 
ing of  the  parishioners  was  hehi  at  the  Boys'  School  House,  Lambeth 
Green,  pursuant  to  notice,  for  the  purpose,  among  others  specified  in 
the  notice,  of  appointing  churchwardens.  One  churchwarden  having 
been  appointed  on  the  part  of  the  rector,  according  to  custom,  certain 
persons  were  proposed  to  the  parishioners  to  be  the  three  other  church- 
wardens, it  being* the  custom  to  have  three  nominated  and  appointed  in 
addition  to  the  rector*s  warden.  Six  appearing  as  candidates,  and  a 
show  of  hands  being  taken,  Saunders,  Hunt,  and  Barton  were  declared 
to  bo  elected,  whereupon  two  rated  inhabitants  handed  the  following 
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notice  in  writing  to  the  chairman  (who  was  appointed  in  the  rector*^ 
absence,  according  to  stat.  58  G.  3,  c.  69,  s.  2.)  "  We  demand  a  poll 
of  the  whole  parish,  on  behalf  of,"  &c.,  (the  unsuccessful  candidates,; 
proposed  as  churchwardens."  Some  of  the  rate-payers  then  required 
that  the  poll  should  be  confined  to  the  vestrymen  present ;  others  in- 
sisted that  a  poll  of  the  inhabitants  at  large  should  be  taken.  The 
chairman  took  a  show  of  hands  (though  protested  against  by  many  of 
the  rate-payers)  on  this  question ;  the  majority  was  in  flavour  of  polling 
(as  was  stated  on  affidavit)  "the  inhabitants  rate-payers  then  present 
only;"  and  such  mode  of  polling  only  was  allowed  by  the  chairman  to 
take  place,  two  of  the  rate-payers,  however,  giving  in  a  written  protest 
against  it  in  the  following  terms.  '*  We  protest  against  the  polling  of 
the  inhabitants  assembled  in  vestry  only  on  the  election  of  church- 
wardens, and  require  the  poll  to  be  taken  of  the  whole  parish." 
Saunders,  Hunt,  and  Barton  again  had  the  majority,  and  were  declared 
to  be  elected.  During  the  poll,  the  doors  of  the  vestry-room  were 
closed  by  order  of  the  chairman.  One  of  the  parties  making  affidavit 
stated  that,  while  the  door^  were  closed,  he  saw  several  persons  assem- 
bled against  them  on  the  outside,  three  or  four  of  whom  heicnew  to  be 
inhabitants,  and  among  them  an  aged  gentleman,  a  rate-payer,  who 
knocked  repeatedly,  but  could  not  gain  admittance  till  the  poll  was 
over ;  and  that  the  time  during  which  the  said  persons  remained  ex- 
cluded was  half  an  hour.  Another  rate-payer  deposed  that,  having  left 
the  vestry-room  during  the  meeting,  (after  tjie  appointment  of  the 
rector's  warden,  and  when  the  proposal  had  been  made  for  the  choice 
of  three  others,)  but  with  the  intention  of  returning  to  the  vestry,  he 
came  back  and  found  the  doors  shut,  and  several  persons  standing  near 
them  on  the  outside :  that,  finding  the  doors  shut,  he  therefore  remained 
in  the  road  twenty  minutes,  during  which  time  several  persons  came  out 
of  the  room,  but  none  entered ;  that  he  remained  until  the  doors  opened, 
and  then  entered  the  room,  with  other  persons,  and  found  that  the  poll 
had  just  closed.  One  of  the  affidavits  stated,  on  information  and  belief, 
that  the  number  of  persons  in  the  parish  assessed  to  the  poor-rate  ex- 
ceeded 8000.     No  affidavit  was  filed  in  opposition  to  the  rule. 

Sir  W.  W.Follett  and  G.  Hayes  now  showed  cause. — The  question  here 
is  not,  as  in  Campbell  v.  Maundy  5  A.  &  E.  865,  (31  E.  C.  L.  R.,)  whe- 
ther or  not  a  poll  might  be  demanded,  but  whether  the  vestry  was  not 
competent  to  determine,  by  show  of  hands,  that  the  poll  should  be  con- 
fined to  the  persons  present  at  that  meeting.  The  vestry  was  held  at 
the  usual  time  for  electing  churchwardens,  and  on  proper  notice.  The 
general  rule  is,  that  the  majority  of  rate-payers  assembled  in  vestry  bind 
the  rest  of  the  parishioners.  The  majority  assembled  in  this  vestry  were 
the  proper  persons  to  elect  churchwardens ;  and  no  one  had  a  right  to 
demand,  against  the  opinion  of  the  greater  number,  that  the  proceedings 
should  stop,  and  the  meeting  be  adjourned,  to  take  the  sense  of  the 
parish  at  largo.  [Lord  Denman,  C.  J. — Was  that  demanded  here? 
The  assembly  might  be  a  continuing  one,  and  no  adjournment  necessjiry.] 
It  seems  established  by  Campbell  v.  Maundy  5  A.  &  E.  865,  (31  E.  C. 
L.  R.,)(a)  that,  if  the  vestry  continues,  any  one,  though  not  present  at  the 
show  of  hands,  may  come  in  and  vote.  But  that,  if  then  settled,  was 
established  for  the  first  time.  The  language  of  stat.  58  G.  3,  c.  69,  s.  3, 
is,  "  that  in  all  such  vestries  every  inhabitant  present,"  who  shall  have 

(a)  See  p.  874. 
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boen  assessed,  &c.,  shall  vote  as  is  there  pointed  out.  In  Prldeaux's 
Directions  to  Churchwardens,  p.  46,  10th  ed.,  it  is  sai<l  that,  when  the 
inhabitants  properly  qualified  are  duly  assembled  in  vestry  *'  at  the  time 
and  place  appointed,  the  present  include  the  absent,  and  the  major  part 
of  the  present  include  all  the  rest.  For  those  who  absent  themselves 
after  such  public  notice  given  do  it  voluntarily,  and  therefore  do  thereby 
devolve  their  votes  upon  those  who  are  present,  and  every  act  of  the 
major  part  of  the  present  in  all  such  meetings,  is  in  construction  of  law 
the  act  of  the  whole  parish.*'  And  4  Burn's  Ecc.  Law,  8,  9,  tit.  Vestri/y 
sects.  1,  5,  is  to  the  same  effect.  [Lord  Den  man,  C.  J. — The  question 
is  what  the  word  "present"  implies.]  It  may  be  inferred  from  Rex  v. 
The  Archdeacon  of  Chester,  1  A.  &  E.  342,  (28  E.  C.  L.  R.,)  and  Ecx 
V.  The  Churchwardens  of  *SV.  Mart/y  Lambeth^  1  A.  &  E.  346,  note  (6), 
that,  in  ordinary  cases,  the  poll,  if  demanded,  is  to  be  taken  immediately, 
and  the  votes  to  be  given  by  the  inhabitants  in  vestry,  in  the  place  pre- 
viously pointed  out  by  notice ;  the  protest  here  offered  against  the  man- 
ner of  taking  the  poll  would  have  required  an  adjournment  to  some  new 
place,  where  all  rate-payers  in  the  parish  might  have  an  opportunity  of 
voting.  [Lord  Denman,  C.  J. — It  is  complained  here  that  the  chair- 
man, when  proceeding  to  a  poll,  ordered  the  doors  to  be  closed.  Pat- 
TKSOX,  J. — If  the  poll  had  been  taken  with  open  doors,  there  would 
have  been  nothing  objectionable  in  it.]  To  make  this  an  objection  it 
must  be  shown  that  some  particular  person,  who  wished  to  vote,  was 
prevented  from  doing  so  by  the  doors  being  closed.  In  parliamentary 
committees  on  elections,  where  obstruction  is  complained  of,  the  inquiry 
always  is,  whether  persons  were  actually  prevented  from  voting  whose 
votes  wouhl  have  turned  the  election.  Here  the  act  of  closing  the  doors 
was  not  in  itself  unlawful ;  and  a  poll  was  taken  of  the  persons  present 
in  vestry,  in  the  proper  sense  of  those  words. 

Sir  J,  Campbell,  Attorney-General,  contra. — ^No  adjournment  was 
demanded ;  the  only  question  was,  whether  the  right  of  voting  shouM 
be  limited  to  those  present  at  the  show  of  hands,  or  whether  all  the  quali- 
fied inhabitants  should  have  an  opportunity  of  voting,  which,  according 
to  Campbell  v.  Maund,  and  to  the  judgment  of  Sir  William  Scott  in 
Anthotiy  v.  Seger,  1  ILigg.  Consist.  Rep.  13 ;  5  A.  &  E.  871,  (31  E.  C. 
L.  R.,)  there  cited,  they  ought  to  have  had.  Lord  Abinger,  C.  B.,  said, 
in  Campbell  v.  Maund,  5  A.  &  E.  874,  875,  (31  E.  C.  L.  R.,)  "  Do  you 
Bay  that  a  person  not  present  at  the  show  of  hands  could  not  afterwards 
vote  on  a  poll  being  granted  ?**  *'  The  practice  is  against  your  position.** 
The  poll  is  a  continuation  of  the  vestry,  and  is  like  an  election  by 
freehohlers  at  the  county  court.  Here  a  resolution  was  passed,  limiting 
the  right  of  voting  to  the  persons  actually  present ;  and  in  pursuance  of 
that  resolution  the  doors  were  closed.  [Lord  Denman,  C.  J. — The 
meeting  decided  in  their  own  favour.  But  I  want  to  see  that  some  one? 
actually  suffered  by  it.]  It  is  clearly  to  be  inferred  from  the  statements 
that  persons  who  wouhi  have  voted  were  shut  out ;  and  it  cannot  be 
necessary  for  the  purpose  of  this  motion  to  show  that  as  many  were  ex- 
cluded as  would  have  turned  the  election.  (He  then  commented  on  the 
affidavits.)     No  affidavits  are  offered  in  contradiction. 

Lord  Denmax,  C.  J. — This  rule  must  be  discharged.  There  is  no 
doubt  of  the  law ;  that  the  rate-payers  in  vestry  are  to  elect,  and  that, 
if  a  poll  be  demanded,  it  should  be  kept  open  for  all  qualified  persons. 
If  any  single  person  had  been  excluded  in  the  present  case,  it  might 
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have  been  a  reason  for  demanding  that  the  election  should  be  set  aside ; 
but  I  do  not  find,  by  the  aflSdavits,  th:it  any  person  who  would  have 
voted  was  shut  out ;  and,  if  so,  notliing  has  been  done  to  render  the  case 
different  from  what  it  would  have  been  if  the  election  had  been  decided 
at  once.  If  it  had  appeared  that  any  one  person  had  been  excluded,  we 
would  have  gone  a  good  way  in  supposing  that  the  resolution  had  affected 
the  result  of  the  election. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It  does  not  appear  that 
any  one  was  in  fact  prevented  from  voting. 

Patteson,  J. — I  am  of  the  same  opinion.  It  is  not  proved  that  any 
one  came  to  vote  and  was  shut  out ;  and  the  chairma^n  was  not  bound 
to  wait  many  hours  to  see  if  any  person  would  come. 

Williams,  J.,  concurred.  Rule  discharged. 


EVANS  against  DAVIES  and  LUCAS.— p.  362. 

D.  and  L.  being  defendants  in  replevin,  the  Court  allowed  D.  to  avow,  for  a  distress  damagi^ 
feasant,  in  his  own  right  as  tenant  from  year  to  year  to  W.,  tenant  in  fee,  and  also  to  make 
cognisance  as liailifT of « C,  tenant  in  fee;  and  L.  to  make  cognisance  as  bailiff  of  D.,  tenant 
to  W.  as  above,  and  also  as  bailiff  of  C,  tenant  in  fee. 

Sir  John  Campbell,  Attorney-General,  (with  whom  was  /?.  V, 
Richards,)  moved  {a)  for  a  rule  to  show  cause  why  the  defendants 
should  not  be  allowed  to  avow  and  make  cognisance  doubly.  The 
plaintiff  had  declared  in  replevin  for  taking  his  cattle.  Leave  was  now 
asked  that,  firsj,  Davies  might  avow,  and  Lucas  make  cognisance  as 
liis  bailiff,  for  taking  the  cattle  damage-feasant,  stating  that  James  Watt, 
being  seised  of  the  closes  in  which,  &.C.,  in  his  demej^ne  as  of  fee,  had  de- 
mised to  Davies  from  year  to  year;  and  that,  st'coudly,  both  Davies  and 
Lucas  might  make  cognisance,  stathig  that  the  late  king,  William  IV., 
was  seised  in  his  demesne  as  of  fee,  in  right  of  his  crown,  of  the  close 
in  which,  &c.,  and  that  tiie  defendants,  as  liis  bailitfs,  distrained  llie 
cattle  damage-feasant.  It  appeared  that  the  locus  in  quo  was  part  of 
the  waste  of  the  manor  of  Iscoed  in  Radnorshire :  that  the  plauUiff,  as 
was  alleged,  had  encroached  on  th^  waste  in  1815  ot  1816,  whiie  it 
was  the  property  of  the  Crown,  and  had  held  the  locus  in  quo  ever 
since.  In  1826,  Watt  purchased  from  the  Crown,  and  took  a  convey- 
ance from  the  commissioners  of  woods  and  forests.  Watt  had  reco- 
vered the  land  by  ejectment  from  the  plaintiff;  but  he,  subsequently  to 
the  decision  of  Doe  dem.  Watt  v.  Morris,  2  New  Ca.  189,  (29  E.  C.  L. 
H.  304,)  which  related  to  another  encroachment  on  the  same  manor,  had 
sent  his  cattle  into  the  close,  with  the  view  of  again  trying  the  title. 
The  jlttorney 'General  now  pointed  out  that  Doe  dem.  Watt  v.  Mor- 
ris, had  decided  that  the  right  of  the  Crown  did  not  pass,  under  cir- 
cumstances in  .many  respects  resembling  the  present,  to  a  vendee :  but 
that  it  was  still  doubtful  whether  the  more  advisable  method  of  resist- 
ing the  encroachment  was  by  relying  on  the  title  of  the  Crown  or  on 
that  of  Watt ;  and  that  the  defendants  ought  not  to  be  driven  to  put 

(a)  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js.  The  application  had 
|ireviously  been  made  at  chambers,  before  Williams,  J.,  who  had  declined  to  give  leare.  bal 
Maved  proceedings  in  order  that  an  application  might  be  made  to  the  full  CourL 
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their  defence  on  either  title  exclusively.  The  Judge  could  not  amend, 
if  the  title  were  wrongly  set  out ;  and  it  must  be  traced  to  the  fee.  (Ho 
was  stopped  by  the  Court.) 

E,  V,  fViiliams  showed  cause  in  the  first  instance.  In  the  rules  of 
Jlil.  4  W.  4,  General  Rules  and  Regulations^  5^  5  B.  &  Ad.  ii.,  it  is 
said,  "  Nor  shall  several  pleas,  or  avowries,  or  cognisances,  be  allowed, 
unless  a  distinct  ground  of  answer  or  defence  is  intended  to  be  esta- 
blished in  respect  of  each."  This  is  an  express  prohibition ;  and  it 
places  the  defendant  in  replevin  in  the  same  situation  as  before  stat.  4 
Ann.  c.  16,  s.  4,  unless  he  can  establish  that  he  intends  a  distinct  ground 
of  answer  or  defence.  It  is  afterwards  said,  5  B.  &  Ad.  iii.,  "  Pleas, 
avowries,  and  cognisances,  founded  on  one  and  the  same  principal 
matter,  but  varied  in  statement,  desc;:iption,  or  circumstances  only,*' 
"  are  not  to  be  allowed."  Here  the  principal  matter  is  the  same  in  each 
of  the  proposed  answers,  namely,  that  the  cattle  were  damage-feasant 
on  a  single  occasion,  and  that  the  defendants  had  the  authority  of  the 
owner  of  the  soil  to  distrain :  it  is  attempted  to  vary  the  description  of 
the  circumstances  under  which  the  authority  exists.  It  is  not  like  se- 
veral justifications  under  the  authority  respectively  of  several  com- 
moners ;  for  there  the  rights  of  all  the  commoners  to  authorize  may  well 
co-exist ;  there  may,  therefore,  be  several  real  distinct  answers :  here, 
if  the  Crown  was  seised,  Watt  was  not  seised.  This  is  merely  an  at* 
tempt  to  evade  the  necessity,  imposed  by  the  rules,  of  electing  on  what 
ground  a  single  defence  shall  be  put.  A  plaintiff  is  now  compelled,  by 
the  express  words  of  the  rules,  to  elect  whether  he  will  treat  a  given 
contract  as  conditional  or  unconditional ;  whether  he  will  rely  on  a  par- 
ticular transaction  as  a  sale  and  delivery  of  goods,  or  only  a  bargain 
and  sale ;  and  a  defendant  must  elect  whether  he  will  plead  a  given 
right  of  common  as  a  common  at  all  times  of  the  year,  or  at  particular 
times ;  a  given  right  of  way  as  a  way  for  convenient  enjoyment  of  his 
house,  or  for  farming  and  watering  cattle  ;  a  given  transaction  as  a  dis- 
charge or  a  suspension  of  his  liability.  [Patteson,  J.  He  may  plead 
agreements  to  accept  the  security  of  two  different  persons,  Reg.  Gen 
Hil,  1834,  General  Rules^  §*c.  5,  5  B.  &  Ad.  iv.]  Those  are  distinct 
agreements  which  may  co-exist :  here,  it  is  attempted  to  give  two  m 
consistent  descriptions  of  the  same  fact.  It  is  not  a/iowed  to  plead,  to 
a  bond,  solvit  ad  diem  and  solvit  post  diem,  there  being  but  one  [»ay- 
nient.  Avowries  for  rent  arrear,  laying  the  reservation  quarterly  and 
half  yearly,  are  not  allowed.  The  power  of  the  Judge  to  amend  at 
Nisi  Prius  is  not  a  correct  test  of  the  right  to  multiply  defenceis.  It  Ls 
true  that  the  commencement  of  the  rule  in  question  alludes  to  the  en- 
larged power  of  amendment ;  but  it  refers  also  to  the  more  distinct 
knowledge  which  the  party  pleading  now  has  of  the  facts.  Supposing, 
in  a  case  like  Hanbury  v.  Ella,  1  A.  &  E.  61,  (28  E.  C.  L.  R.  39,) 
where  it  is  doubtful  whether  the  contract  be  a  purchase  or  a  guarantee, 
a  plaintiff  should  choose  to  treat  the  contract  as  a  guarantee,  and  the 
defendant,  instead  of  denying  it,  should  plead  that  there  is  no  writing 
to  satisfy  the  Statute  of  Frauds,  and  the  replication  should  set  out  the 
writing,  and  the  defendant  demur ;  there,  if  the  Court  should  hold  the 
writuig  insufficient  to  satisfy  the  act,  as  a  guarantee,  the  plaintiff  would 
fail,  though  he  might  have  succeeded  if  he  had  treated  the  contract  as  a 
purchase.     Now,  in  such  a  case,  there  would  be  no  opportunitv  for 
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amendment  at  Nisi  Prins :  yet  that  would  not  be  a  suflicient  reason 
for  allowing  the  plaintiff  to  declare  on  the  contract  both  as  a  [jurchase 
and  as  a  guarantee.  Jenkins  v.  Treloar,  1  M.  &  W.  16;  S.  C.  Tvrwh. 
&  Gr.  316  ;  Bastard  v.  Smith,  5  A.  &  E.  827,  (31  E.  C.  L.  R.  449;)  and 
Ctiolmondeley  v.  Payne,  3  New  Ca.  708,  (32  E.  C.  L.  R.  294,)  show 
the  strictness  with  which  the  Courts  prohibit  different  descriptions  of 
the  same  subject-matter.  [Patteson,  J.  Why  may  not  Lucas  have 
authority  both  from  the  Crown  and  from  Davies?]  The  Crown  and 
Davies  could  not  both  have  the  authority,  as  described  in  the  two  pro- 
posed avowries.  Davies's  power  to  authorize  is  deduced  from  the 
seisin  of  Watt,  which  is  inconsistent  with  the  seisin  of  the  Crown. 
[Patteson,  J.  I  have  often  allowed  cognisances  for  rent  as  bailiff  to 
A.  and  bailiff  to  B.]  The  Attorney-General  referred  to  Leuckhurt  v. 
Cooper,  3  Dowl.  P.  C.  415,  as  showing  that  two  defences  were  to  be 
allowed,  if  they  were  different  defences  on  the  face  of  the  pleas :  and 
he  suggested,  as  to  the  rule  in  favour  of  pleading  securities  from  dif- 
ferent parties,  that  it  would  not  necessarily  appear  whether  there 
were  two  securities  or  one.  [Patteson,  J.  I  think  the  rule  seems  to 
assume  that  there  are  two.]  /?.  V,  Richards  referred  to  James  v. 
Bourne,  4  New  Ca.  420,  (33  E.  C.  L.  R.  398.) 

Lord  Denman,  C.  J.     We  will  see  the  other  Judges;  and,  if  neces- 
sary, will  call  on  the  defendants'  counsel  to  support  the  rule. 

Cur,  adv,  viilt. 

Afterwards,  in  this  term,  (June  2d,)  Lord  Denman,  C.  J.,  said  that 
the  avowry  and  cognisances  might  be  pleaded  as  prayed. 

Rule  absolute. 


SLACK  against  SHARPE.— p.  366. 

A  lessee,  under  an  unwritten  contract  reserving  rent  on  6th  April  and  6th  October,  liccaine 
bankrupt,  and  a  fiat  issued  in  March,  the  rent  due  in  the  previous  October  havintr  !>eon  paid. 
Upon  the  assignees  refusins^  to  accept  the  premises,  the  bankrupt  offered,  within  fourteen  days 
after  his  receiving  notice  of  such  refusal,  and  one  day  before  6th  April,  to  deliver  up  posses- 
sion to  the  lessor.  Helil  that,  under  stat  6  G.  4,  c  16,  s.  75,  he  was  not  lia!»Ie  in  assumpsit 
for  use  and  occupation  to  pay  any  thing  in  respect  of  the  time  sub»e;pient  lo  6th  Octolier 

M'here  the  bankrupt  holds  by  an  unwritten  lease,  offering  possession  is  a  delivery  within  sect  75. 

The  following  case  was  stated  for  the  opinion  of  tliid  Court,  accord- 
ing to  Stat.  3  &  4  W.  4,  c.  42,  s.  25. 

The  defendant  was  tenant  to  the  plaintiff  of  certain  premises,  from 
1st  January,  1833,  until  the  time  of  the  bankruptcy  and  fiat  hereinafter 
mentioned.  The  tenancy  was  from  year  to  year,  at  the  rent  of  50/., 
payable  on  6th  April  and  6th  October  in  every  year.  On  25th  Marcli, 
1834,  the  defendant  committed  an  act  of  bankruptcy;  and,  on  31st 
March,  1834,  a  fiat  in  bankruptcy  issued  against  him.  The  defendant 
requested  tlie  assignees  to  accept  the  premises,  which  they  declined' 
whereupon  the  defendant,  conformably  to  stat.  6  G.  4,  c.  16,  s.  75,  oifered 
to  deliver  up  possession  of  the  premises  to  the  plaintiff,  on  5th  April, 
1834;  and  the  plaintiff  accepted  the  possession  on  7th  April,  1834. 
The  plaintiff  claimed  compensation  for  the  defendant's  enjoyment  of  the 
premises  from  6th  October,  1833,  until  the  issuing  of  the  fiat  on  31st 
March,  1834.  Each  party  was  to  be  at  liberty  to  avail  himself,  in  sup- 
port of  his  case,  of  sect.  75  of  the  bankrupt  act,  according  as  the  Court 
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should  consider  that  it  went  to  maintain  or  defeat  the  demand,  without 
reference  to  the  pleadings. (a)  If  the  Court  should  be  of  opinion  that 
the  plaintiff  was  ent  tied  to  a  verdict,  the  rent  was  to  be  considered  the 
measure  of  damages  in  proportion  to  the  time  of  occupation. 

Wightman  for  the  plaintiff. — First,  independently  of  stat.  6  G.  4,  c. 
16,  8.  75,  the  bankrupt  is  liable  for  the  rent  which  accrued  before  the 
fiat.  In  Auriol  v.  Mills^  4  T.  R.  94,(6)  it  was  held  that  a  bankrupt  was 
not  discharged  from  payment  of  rent  under  a  covenant,  the  rent  accru- 
ing after  the  bankruptcy.  In  Boot  v.  Wihon,  8  East,  311,  the  same 
point  was  decided  in  assumpsit  for  use  and  occupation,  the  bankruptcy 
having  occurred  before  the  day  on  which  the  rent  'claimed  became  due. 
There  Lord  Ellenborough  remarked  that  Wadham  v.  Marlowe,{c) 
**  only  decided  that  the  action  of  debt  on  the  reddendum  would  not  lie 
against  the  lessee,  for  rent  accruing  after  his  bankruptcy,  when  he  had 
ceased  to  occupy  the  premises,  and  the  assignee  was  in  possession  under 
the  commissioners*  assignment."  In  Boot  v.  TFt&on,  the  facts  were 
specially  pleaded,  and  there  was  a  special  demurrer :  and  Lord  Ellen- 
borough  remarked,  (p.  313,)  *'  that  the  plea  either  denied  the  occupa- 
tion of  the  defendants  as  tenants,  and  then  it  was  bad  on  the  demurrer, 
as  amounting  only  to  the  general  issue ;  or  it  did  not ;  and  then  it  was 
bad,  as  being  no  answer  in  law  to  the  declaration."  Now  here  the  oc- 
cupation up  to  25th  March  at  least  is  admitted :  so  far,  therefore,  the 
plaintiff  must  be  entitled  to  recover.  Secondly,  as  to  stat.  6  G.  4,  c. 
16,  8.  75.  The  offer  to  deliver  up  was  made  on  the  day  before  that  on 
which  the  rent  accrued :  if  that  is  to  discharge  the  defendant,  it  will 
open  the  way  to  frauds  upon  landlords,  for  they  will  lose  all  their 
remedy.  If  the  assignees  had  not  elected  till  after  the  6th  of  April, 
when  the  rent  became  due,  the  case  would  have  been  like  Tuck  v.  Fysoriy 
t)  Bing.  321,  (19  E.  C.  L.  R.,)  where,  upon  the  authority  of  Copeland  v. 
Uteph^nSy  1  B.  &  Aid.  593,  it  was  decided  that  the  term  vested  in  the 
bankrupt  till  the  election  was  made,  and  therefore  his  surety  was  liable 
for  breach  of  covenant  between  the  bankruptcy  and  the  acceptance  by 
the  assignees  or  delivery  up  to  the  lessor.  If  it  be  argued  that  here  no 
rent  was  due  till  the  6th  of  April,  and  that  therefore  the  whole  liability 
accrued  after  the  offer  to  deliver  possession,  the  answer  is  that  here  the 
action  is  not  for  rent,  upon  the  reddendum  of  a  lease,  but  for  use  and 
occupation,  which  went  on  up  to  the  offer  to  deliver  possession ;  the 
plaintiff  is  entitled  to  compensation  at  least  for  the  use  and  occupation 
down  to  the  act  of  bankruptcy.     [Patteson,  J. — Is  there  any  such 

(a)  The  action  was  assumpsit  for  use  and  occupation,  and  on  an  account  stated.  Pleas, 
].  Non  assumpsit;  and  issue  thereon.  2.  To  the  first  count,  tliat  defendant  was  tenant 
to  plaintiflF  under  a  rent  payable  6th  April  and  6th  October;  the  plea  then  stated  defend- 
niit's  trading  and  bankruptcy,  the  fiat  and  adjudication,  and  further  proceedings,  the 
appointment  of  the  assignees,  his  application  to  them,  their  refusal  to  accept,  his  de- 
livery of  possession  to  plaiDtifif  within  fourteen  days  of  notice  of  refusal,  and  plaintitl's 
acceptance ;  and  averred  that  the  sum  claimed  in  the  first  count  was  for  the  occuputioa 
up  to  6th  April  next  after  the  fiat.  8.  Payment  of  25/.  in  accord  and  satiBfaction,  an<l 
acceptance.  The  plaintiff  new  assigned,  as  to  the  2d  plea,  that  the  action  was  for  the 
use  and  occupation  from  6th  October,  1838,  to  the  issuing  of  the  fiat:  and,  ns  to  the 
8d  plea,  he  denied  the  acceptance  in  satisfaction.  The  defendant  pleaded  non  ui>sumpsit 
to  the  new  assignment,  and  joined  issue  on  the  replication  to  the  8d  plea.  The  plain- 
tiff joined  issue  on  the  plea  to  the  new  assignment. 

(6)  AflSrming  MilU  v.  Auriol,  in  C.  P.,  1  H.  Bl.  433.  See  S.  C,  and  notes,  1  SmUh's 
Leading  Cases,  436. 

(c)  Note  ic)  to  Boot  t.  WiUon^  8  East,  814.  8.  C.  note  (a)  to  MilU  t.  Auriol,  1  H. 
BL  487. 
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apportionment  independent  of  statute  ?  The  recital  of  stat.  11  G.  2,  c. 
10,  8.  1 "),  seems  to  state  the  contrary  expressly.]"  The  bankruptcy  does 
not  so  extinguish  the  contract  tha.t  the  lessor  is  deprived  of  his  remedy 
for  the  use  and  occupation  down  to  the  bankruptcy.  [Littledale,  J. — 
Suppose  the  occupation  had  been  wholly  of  arable  land,  the  benefit  from 
which  accrues  only  at  particular  times  of  the  year  ;  might  the  defend- 
ant have  been  liable  for  an  occupation  merely  at  other  times  ?]  This  is 
the  case  of  a  house :  and  the  damages  are  agreed  upon.  [Patteson,  J., 
referred  to  Manning  v.  Flight,  3  B.  &  Ad.  211,  (23  E.  C.  L.  R.)]  That 
case  shows  that  the  term  is  not' extinguished  for  all  purposes.  Sect.  75 
of  Stat.  6  G.  4,  c.  16*,  was  intended  for  the  benefit  of  landlords  rather 
than  of  tenants :  it  enacts  that  the  bankrupt  shall  not  be  liable  for  rent 
accruing  after  the  date  of  the  commission ;  that,  by  a  reasonable  inter- 
pretation, would  show  that  he  was  liable  for  use  and  occupation  until 
that  time.  [Pattesox,  J. — If  the  rent  be  due  before  the  commission, 
will  it  not  be  barred  by  the  certificate  ?]  , 

Ogle,  contra. — It  is  understood  that  the  case  is  to  be  treated  as  if 
there  were  a  regular  plea  of  bankruptcy  and  certificate.  Auriol  v.  MilU, 
4  T.  R.  94,  was  decided  before  stat.  49  G.  3,  c.  121.  Sect.  19  of  that 
act  exonerated  the  lessee  in  cases  where  the  assignees  accepted  the  lease. 
Then  sect.  75  of  stat.  6  G.  4,  c.  16,  extended  the  protection  by  enabling 
the  lessee  to  deliver  up  the  lease  where  the  assignees  declined  to  accept. 
Under  each  act  the  landlord  may  require  the  assignees  to  elect  immedi- 
ately, and  will  be  protected  by  the  Chancellor  against  any  fraudulent 
delay  or  refusal :  that  answers  the  suggestion  on  the  other  side  as  to 
the  risk  of  fraud.  Qrimmany.  Legge,  8  B.  &  0.  324,  (15  E.  C.  L.  R.,) 
shows  that  use  and  occupation  cannot  be  maintained  for  occupation 
during  part  of  a  quarter,  if  the  contract  be  put  an  end  to  before  the 
quarter  day,  and  the  landlord  accept  possession.  That  was  a  case  of 
express  contract  to  pay  on  stated  days,  as  here.  Turner  v.  fiobinson^ 
«)  B.  &  Ad.  789,  (27  E.  C.  L.  R.,)  establishes  a  similar  principle  as  to 
wages.  In  Thomas  v.  Williams,  1  A.  &  E.  685,  (28  E.  C.  L.  R.,)  this 
principle  was  not  disputed,  though  held  to  be  qualified  by  a  subsequent 
contract  to  pay  pro  rata.  Tuck  v.  Fyson  is  in  the  defendant's  favour: 
for  there  the  court,  though  they  held  that  the  surety  was  not  discharged, 
said  that  ^^the  bankrupt  himself  would  not  be  liable  to  be  sued  now  for 
the  non-payment  of  the  rent,  or  non-observance  of  the  covenant  to 
repair  stated  in  the  declaration,  inasmuch  as  those  breaches  accrued 
subsequently  to  the  date  of  the  commission."  There  being  here  an  ex- 
press agreement,  no  implied  agreement  to  pay  pro  rata  can  be  assumed 
in  a  court  of  law :  but  the  Court  of  Review  might  have  relieved  equitably 
by  making  such  order  as  it  thought  fit,  (according  to  sect.  75,)  to  meet 
the  justice  of  the  case;  as  it  appears  from  Ex  parte  Benecke,  2  Mont. 
&  Ayr.  692. 

Wightman^  in  reply. — The  rent  may  be  apportioned.  "It  seems 
extremely  reasonable,  that  if  the  use  of  the  thing  be  entirely  lost  or 
taken  away  from  the  tenant,  the  rent  ought  to  be  abated  or  apportioned, 
because  the  title  to  the  rent  is  founded  upon  this  presumption,  that  the 
tenant  enjoys  the  thing  during  the  contract:"  7  Bac.  Ab.  63,  Rent  (M,) 
2,  7th  ed.  [Patteson,  J. — That  is,  apportioned  with  respect  to  a 
division,  not  of  time,  but  of  the  land  demised.]  The  principle  applies 
to  a  division  of  time  also.  The  actaal  contract,  not  having  been  carried 
into  effect^  may  be  disregarded^  except  as  an  element  in  the  estimate  of 
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damages,  as  in  Tomlin^on  v.  Daij,  2  Br.  &  B.  680,  (6  E,  C.  L.  R.)(a) 
Thai  is  also  in  accordance  with  the  principle  of  stat.  11  G.  2,  c.  19,  s. 
14.  Thomas  y,  Williams  is  in  favour  of  the  plaintiff;  for  there  the 
court  inferred  from  the  facts  of  the  case  a  second  contract  to  pay  pro 
rata.  This  case  is  not  like  that  of  a  tenancy  for  life,  where  the  con- 
tract is  made  with  the  knowledge  that  the  pertormance  depends  upon  a 
contingency.  Here  the  bankruptcy  is  a  termination  of  the  tenancy 
which  could  not  be  contemplated.  The  tenant  has  had  the  benefit  of  a 
partial  enjoyment,  for  which  he  ought  to  pay. 

Lord  Denman,  C.  J. — Sect.  75  of  stat.  6  G.  4,  c.  16,  provides  that  the 
bankrupt  "  shall  not  be  liable  to  pay  any  rent  accruing  after  the  date  of 
the  commission,"  if  the  assignees  accept  the  lease:  "and  if  the  assignees 
decline  the  same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up 
such  lease  or  agreement  to  the  lessor,'*  "within  fourteen  days  after  ho 
shall  have  had  notice  that  the  assignees  shall  have  declined  as  afore- 
said.*' We- have  felt  some  doubt  on  a  point  which  has  not  been  argued; 
namely,  whether  a  parol  contract  be  witliin  this  clause.  We  think, 
however,  that  the  clause  does  comprehend  the  case ;  and  that  the  offer 
to  deliver  up  possession  is,  in  such  a  case,  equivalent  to  a  delivery  of 
the  lease  or  agreement.  Then  the  remaining  question  admits  of  a  very 
simple  answer.  This  rent  accrued  after  the  date  of  the  commission ;  it 
was  not  due  before.  But  it  is  argued  that  it  may  be  apportioned.  Had 
the  clause  so  said,  there  could  have  been  no  doubt ;  but  it  docs  not  say 
80 :  it  says  only  that  the  bankrupt  is  not  to  be  liable  for  rent  accruing 
due  after  the  date  of  the  commission.  There  is  therefore  no  ground  for 
holding  tlie  defendant  liable  for  any  thing. 

LiTTLKDALE,  J. — I  agree  that  this  case  is  within  sect.  75.  The  words 
"deliver  up  such  lease  or  agreement"  might  indeed  seem  to  contemplate 
some  writing:  still,  considering  that  the  clause  is  framed  for  the  benefit 
of  the  tenant,  I  think  that  delivering  up  possession  is  delivering  up  the 
lease.  Then  does  this  rent  accrue  after  the  date  of  the  commission? 
The  whole  rent  becomes  due  after  that  date.  For,  although  up  to  that 
date  the  time  in  respect  of  which  the  rent  becomes  due  goes  on  accumu- 
lating, yet  the  rent  is  an  entire  thing,  and  becomes  due  all  at  once.  It 
is  unquestionable  that  no  liability  exists  for  the  time  after  the  delivering 
up.  Then  how  is  the  defendant  to  be  liable  for  any  part  of  the  time? 
It  is  said  that  this  construction  will  produce  a  hardship  upon  landh)rds, 
because  they  cannot  prove  for  this  rent  under  the  commission.  That 
may  sometimes  be  the  effect  of  the  clause ;  but  its  object  clejirly  is  to 
protect  the  bankrupt  from  payment  of  what  was  merely  tending  to 
become  due  before  the  date  of  the  commission.  With  respect  to  Mr. 
Wightmans  argument  that  the  rent  may  be  apportioned,  tliere  is  in 
Viner's  Abridgment,  title  Apportionment,(b)  a  long  list  of  instances  in 
which  the  rent  may  be  apportioned;  but  they  all  relate  to  cases  in  which 
there  has  been  some  division  of  the  land  into  distinct  portions.  There 
is  no  instance  in  which  the  apportionment  is  made  in  respect  of  time. 

Pattkson,  J. — The  question  is  merely  when  the  rent  accrued.  Rent 
accrues  when  it  boc-onies  due,  and  at  no  other  time.  If  there  be  no 
demise,  and  an  action  be  brought  merely  for  use  and  occupation,  then 
the  compensation  due  for  such  actual  occupation  accrues,  like  interest, 

(a)  See  Xrak  r.  Maekenzfe,  2  Cr   M.  &  R.  84.     S.  C  5  Tyr.  1106. 
(h)  Vol.  iii.  p.  10,  &c.     And  see   Wtllium  Clan's  Case,  10  Hep.  128  a.  "The  third 
reMon  waa,"  et  acq. 
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de  die  in  ^iem.  But  where  there  is  an  actual  demise,  and  an  express 
reservation,  the  rent  accrues  on  the  day  named  in  the  reservation,  and 
on  no  other.  Here  then  I  take  it  that  the  rent  accrued  on  the  6th  of 
April,  and  not  before.  The  bankrupt  is  relieved  from  all  rent  accruing 
after  the  date  of  the  commission ;  and  he  has  paid  what  accrued  before. 
On  the  plain  words  of  the  act,  therefore,  be  is  not  liable.  Had  the  act 
intended  that  there  should  be  an  apportionment,  (or,  to  speak  more 
properly,  a  payment  of  rent  pro  rata,)  one  might  have  expected  to  find 
that  intention  expressed.  The  act  says  nothing  of  the  bankrupt  giving 
up  possession ;  but,  where  there  is  no  written  contract,  giving  up  pos- 
session is  giving  up  the  lease.  Why  there  should  be  a  difference  between 
a  written  and  an  unwritten  contract,  in  this  respect,  I  cannot  see.  That 
would  narrow  the  intended  remedy.  It  does  seem,  at  the  first  sight,  as 
if  giving  up  a  lease,  and  giving  up  possession,  were  difierent  things; 
but,  looking  at  the  whole  statute,  I  cannot  but  construe  the  giving  up 
possession,  in  the  case  of  an  unwritten  contract,  to  be  tantamount  to 
giving  up  the  lease  where  there  is  one.  Mr.  0(/le  seems  to  think  that 
it  is  for  the  landlord  to  proceed  upon  the  provisions  of  sect.  75 :  but  I 
think  that  is  not  so.  By  the  earlier  part  of  the  section,  the  tenant  is 
exempted  altogether  if  the  assignees  accept  the  lease;  if  they  dechne, 
the  tenant  may  deliver  up.  In  neither  of  these  cases  does  the  landlord 
act.  Then  the  section  directs  that,  if  the  assignees  will  not  elect,  "  upon 
being  thereto  required,"  the  landlord  may  proceed  as  is  there  pointed 
out.  In  this  last  case,  no  doubt,  it  is  for  him  to  act ;  but  in  the  two 
earlier  cases  the  tenant  may  proceed  without  him. 

Williams,  J. — The  plaintiff's  counsel  was  driven  to  contend  that 
something  was  due  at  the  date  of  the  commission;  for,  if  all  became 
due  after,  the  case  ftiUs  within  the  express  words  of  the  act.  But  then, 
upon  reference  to  the  contract  of  the  parties,  it  is  clear  that  nothing 
was  due  on  the  81st  of  March,  nor  before  the  6th  of  April.  The  doc- 
trine in  Grimman  v.  Legge  goes  very  nearly  the  length  of  deciding  this 
case.  Where  parties  have  made  one  contract  for  themselves,  we  cannot 
imply  another :  but  we  should  be  doing  so,  if  we  held  that  the  rent  became 
due  pro  rata.  Whether  there  be  a  remedy  for  the  plaintiff  in  any  other 
shape,  I  cannot  say.  I  agree  also  that,  where  there  is  no  written  con- 
tract, delivering  up  possession  satisfies  the  statute. 

Judgment  for  defendant. 


The  QUEEN  against  The  Inhabitants  of  BRi:jgaAM.— p.  375. 

Where  an  order  of  removal  has  been  served  upon  a  parish  under  slat.  4  &  5  W.  4,  c. 
76,  8.  79,  but  without  notice  of  chargenbiiitj,  the  parish  may  take  advantage  of  such 
omission  as  a  ground  of  appeal  against  the  order. 

On  appeal  against  the  after-mentioned  order  of  removal,  the  sessions 
confirmed  the  same,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

An  order  was  made  by  two  justices  of  the  county  of  Devon,  dated 
7th  October,  1836,  for  the  removal  of  Elizabeth  Thomas,  single  woman, 
from  the  parish  of  Tormoham  to  the  parish  of  Brixham,  both  in  the 
county  of  Devon.  A  copy  of  the  order  of  removal,  and  a  copy  of  the 
examination  upon  which  the  order  was  made,  were  served  on  the  parish 
officers  of  Brixham,  on  7th  October,  1836,  by  the  overseers  of  Tormo- 
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ham ;  but  no  notice  in  writing  of  the  pauper  being  chargeable  to  Tonno- 
ham,  oii relieved  tisercin,  was  sent  with  the  said  notices  by  the  overseers 
or  guardians  of  Tormoham  to  the  overseers  of  Brixham.  On  25th 
October,  I806,  the  parish  oflScers  of  Brixham  gave  notice  of  appeal 
against  the  order  of  removal,  and  on  2d  December  following  they  sent 
to  the  overseers  of  Tormoham  a  statement  in  writing,  under  their  hands, 
of  the  grounds  of  their -appeal.  The  two  grounds  first  stated  regarded 
the  settlement  of  the  pauper ;  the  last  stated  was,  that  the  overseers  of 
Tormoham  had  omitted  to  send  with  the  before-mentioned  order  of 
removal  any  notice  of  the  said  Elizabeth  Thomas  having  become  charge- 
able to  or  having  been  relieved  by  the  parish  of  Tormoham,  as  directe<l 
by  Stat.  4  &  5  W.  4,  c.  76,  s.  79.'  On  the  hearing  of  the  appeal,  the 
appellants  contended  that  the  respondents  were  bound  to  prove  that  they 
had  given  the  above  notice.  The  sessions  were  of  opinion  that  the 
omission  to  send  the  above  notice  with  the  copy  of  the  order  was  no 
ground  for  quashing  the  order ;  and,  after  hearing  evidence  and  counsel 
on  the  other  grounds  of  appeal,  they  confirmed  the  order  of  removal, 
subject  to  the  opinion  of  this  Court  on  the  question,  whether  the  omis- 
sion to  send  notice  of  chargeability  as  above  was  a  ground  for  quashing 
the  order. 

Montague  Smithy  in  support  of  the  order  of  sessions. — The  appel- 
lants, if  they  meant  to  avail  themselves  of  this  irregularity,  should  have 
taken  no  notice  of  the  order.  The  object  for  which  sect.  79  requires 
notice  of  chargeability  to  be  served  with  a  copy  of  the  order  and  exami- 
nation is,  that  the  parish  receiving  notice  may  dispute  the  order  before 
actual  removal.  Here  the  appellants  were  not  bound  to  litigate  until 
the  pauper  was  removed,  or  proper  notice  given ;  but  they  have  attended 
to  the  notice  which  th^y  received,  and  tried  their  appeal  on  the  merits. 
They  cannot  now  allege  want  of  notice.  The  order  is  the  judgment  of 
the  two  justices ;  formerly  no  other  step  was  necessary  to  a  removal : 
sect.  79  has  rendered  another  necessary,  but  the  omission  of  that  is 
ground  only  for  disregarding  the  order,  not  for  disputing  it  at  sessions 
The  want  of  notice  of  chargeability  does  not  affect  the  order  itself. 
Kex  V.  EngleJiehU  13  East,  317,  is  an  analogous  case.  There  an  order 
for  removing  a  pauper  and  his  family  had  been  suspended,  under  stat. 
35  G.  3,  c.  101,  s.  2,  and,  the  pauper  dying,  an  order  was  made  for 
costs  during  the  suspension,  and  the  wife  and  children  were  remove<l 
under  the  first  order,  none,  however,  being  made  for  taking  off  the  sus- 
pension ;  and  on  this  ground  the  orders  for  the  last-mentioned  removal, 
and  for  costs,  were  appealed  against,  and  all  quashed.  But  this  Court 
held  that  the  neglect  to  take  off  the  suspension  did  not  invalidate  the 
several  orders,  which,  upon  the  face  of  them,  were  good.  Rex  v.  Ahi- 
toick^  5  B.  &  Aid.  184,  (7  E.  C.  L.  R.,)  is  consistent  in  principle  with 
that  case,  and  illustrates  the  distinction  between  objections  to  an  order 
itself  and  objections  to  service  of  notice.  In  Rex  v.  Penkridge,  3  B.  &; 
Ad.  5o8,  (23  E.  C.  L.  U.,)  it  was  hehl  that  a  suspended  order  of  removal 
was  voidable  where  notice  of  it  was  not  given  within  a  reasonable  time  ; 
but  there  the  want  of  notice  was  a  fact  bearing  upon  the  order  itself: 
no  notice  having  been  given  of  the  order  for  fifteen  months,  the  ses- 
sions might  presume  that  it  had  been  abandoned,  and  the  reasonable- 
ness of  the  time  was  a  question  of  which.  Lord  Tuxterden  said,  they 
were  the  proper  judges.  The  present  case  is  like  those  in  which  an 
irregularity  in  a  civil  action  is  waived  by  taking  a  step ;  Fraas  v.  Para- 
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vicing  4  Taunt.  645.  The  appellants  should  have  waited  till  there  was 
an  actual  removal.  [Patteson,  J. — What  could  they  have  done  then, 
if  the  order  could  not  be  contested?]  The  removal  would  be  bad, 
though  the  order  was  valid.  [Patteson,  J. — Sect.  79  of  stat.  4  &  5 
W.  4,  c.  76,  enacts  that  no  poor  person  "  shall  be  removed  or  removable, 
under  any  order  of  removal,"  without  the  notice  of  chargeability ;  the 
notice,  therefore,  is  necessary,  to  make  the  pauper  removable.]  The 
meaning  is,  that  without  notice  of  chargeability  the  order  shall  not  ope- 
rate for  the  purpose  of  removal.  [Patteson,  J. — But  that  is  the  whole 
object  of  the  order.  I  should  be  very  much  disposed  to  uphold  tbis 
enactment  as  strictly  as  possible.] 

Elliot^  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — The  course  pursued  by  the  appellants  was  the 
only  one  by  which  the  enactment  could  be  taken  advantage  of,  unless  we 
were  to  multiply  distinctions  in  a  manner  not  desirable.  Section  79 
clearly  makes  the  notice  of  chargeability  necessary  to  give  effect  to  an 
order  of  removal. 

LiTTLEDALB,  Patteson,  and  Williams,  Js.,  concurred. 

Order  of  Sessions  quashed. 


The  QUEEN  against  WALL  LYNN.— p.  879. 

A  servant  qccapying  a  house  cannot  be  said  to  hold  it  <u  seryant,  if  it  be  not  thi 
master's  bouse. 

R.,  a  brewer,  engaged  L.  as  clerk,  at  a  yearly  salary,  and  agreed  to  permit  him  to  occupj 
a  certain  house  as  his  residence,  free  from  rent,  rates,  and  taxes,  another  clerk  being 
also  boarded  and  lodged  in  the  same  house  if  R.  should  require  it,  but  paying  for  bis 
board :  and  such  salary  and  house-accomraodation  were  to  Dc  in  full  satisfaction  to  L.  lor 
all  perquisites,  and  for  his  expenses  in  the  service.  Either  party  might  give  the  other 
three  months'  notice  of  determining  the  service.  L.  occupied  the  house  for  some  time, 
and  then,  his  health  being  impaired,  he  removed  to  another.  L.  agreed  with  the  land- 
lord for  this  house,  but  the  latter  considered  R.  as  his  tenant.  The  furniture  of  the 
first  house,  belonging  to  R.,  was  removed  to  the  second.  L.  was  assessed  to  the  poor- 
rates  and  window  duty ;  and  these,  as  well  as  the  rent,  were  paid  by  R.  at  the  brewery. 
L.  once  objected  to  being  registered  as  a  voter  by  reason  of  occupying  the  house,  hut 
afterwards  acquiesced,  and  voted  at  the  election  of  a  borough  member.  Subsequently, 
L.  appealed  against  a  poor-rate  in  which  he  was  assessed  as  the  occupier,  allegiug 
that  he  held  as  servant  only ;  and  R.  appeared  on  the  hearing  of  the  appeal,  and 
claimed  to  be  the  party  rateable.  The  sessions  confirmed  the  rate,  but  stated  the 
the  above  facts  for  the  opinion  of  this  court. 

Held  that  L.  the  clerk,  and  not  R.,  was  the  rateable  occupier. 

On  the  appeal  of  Wall  Lynn  against  a  poor-rate,  made  July  1st,  1835, 
for  the  township  of  Sheffield,  the  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  upon  a  case  which  stated  the  following 
facts. 

Wall  Lynn  was  assessed  as  the  occupier  of  a  house  and  garden,  of 
which  George  Rogers  was  named  in  the  rate  as  proprietor. 

Catherine  Eyre  and  Hannah  Rawson  are  the  proprietors  of  a  brewery 
in  the  township  of  Sheffield.  The  appellant  is  their  servant  and  head- 
brewer.  From  1828,  to  February,  1833,  he  resided  in  a  house  situate 
in  the  brewery-yard,  under  an  agreement  dated  1st  November,  18-8, 
made  between  him  and  the  said  Hannah  Rawson,  (for  herself  and  her 
partners,)  a  copy  of  which  was  annexed  to  the  case.  By  that  agree- 
ment, the  appellant,  in  consideration  of  the  salary  and  privileges  after 
mentioned^  agreed  to  serve  Hannah  Rawson,  and  her  partners,  ic,  in 

Digitized  by  VjOOQIC 


379] 


8  Adolphus  &  Ellis.  641 


the  capacity  of  a  cleric,  brewer,  and  maltster  in  the  brewing,  &c.,  upon 
their  premises  in  Pond  Lane,  Sheffield,  and  in  the  management  of  their 
trade  as  common  brewers,  under  their  direction  and  control ;  and  Han- 
nah Rawson  for  herself  and  her  partners  agreed  to  take  him  into  their 
service  in  the  capacity  aforesaid  on  the  terms  and  conditions  after-men- 
tioned. Then,  after  agreements  by  Wall  Lynn  for  the  due  performance 
of  his  service,  Hannah  Rawson,  in  consideration  of  the  premises,  and 
of  the  service  to  be  duly  performed,  did,  for  herself  and  her  partners, 
&c.,  agree  with  Wall  Lynn  to  pay  him  at  the  rate  of  1501,  a-year  during 
his  continuance  in  the  service,  by  quarterly  or  monthly  payments,  &c. ; 
and  also  that  she  and  her  partners  ''  shall  and  will  permit  the  said  Wall 
Lynn  to  occupy  and  enjoy  the  house  adjoining  the  buildings  and  brew- 
ery of  the  said  co-partners,  in  Pond  Lane,  Sheffield,  aforesaid,  lately 
occupied  by  Joseph  Henry  Streatfield,  as  and  for  the  place  of  his  resi- 
dence, free  and  clear  of  and  from  all  rents,  rates,  and  taxes,  and  find 
and  provide  coals,  candles,  and  beer,  for  the  use  of  the  said  Wall  Lynn ; 
Thomas  Birks,  another  clerk  in  the  said  brewery,  being  also  provided 
with  board  arid  lodging  in  the  same  house,  if  required  by  the  said  co- 
partners or  any  of  them  ;  the  said  Thomas  Birks  also  defraying  the  ex- 
penses of  his  board ;  which  salary  and  house-accommodation  are  to  be 
in  full  satisfaction  and  compensation  for  all  other  perquisites  of  everj 
<lescription,  and  for  every  expense  incurred  by  him,  the  said  Wall  Lynn, 
in  the  service  of  the  said  employers  in  the  town  of  Sheffield  aforesaid,  or  ii 
the  immediate  neighbourhood  thereof,  either  in  soliciting  orders  or  othei'- 
wise  in  and  about  the  business  and  concerns  of  the  said  co-partners,  savi 
and  except  such  expenses  as  shall  be  specifically  agreed  upon  between  tht 
said  parties."  After  some  further  stipulations  (not  material  here)  it  was 
agreed  that,  if  either  party  should  be  desiroua  of  determining  the  service, 
such  party  should  give\he  other  three  months*  previous  notice  in  writing. 
In  February,  1833,  the  appellant*s  health  being  impaired,  he  removed 
from  the  house  in  the  brewery-yard  to  one  with  a  garden  attached  to  it 
at  Farm  Bank,  about  a  quarter  or  half  a  mile  from  it,  belonging  to  one 
Edward  Whitehead  Drury,  who,  upon  the  trial  of  the  appeal,  stated 
that  he  made  the  agreement  with  the  appellant,  and  saw  no  one  else  upon 
the  matter,  and  that  the  rent  was  35Z.  per  annum,  but  that  he  considered 
Rawson  and  Co.  as  his  tenants.  Upon  sale  of  the*  said  house  and  garden 
by  Drury  to  one  George  Rodgers,  the  same  tenancy  was  continuecL 
When  appellant  removed  from  the  house  in  the  brewery-yard  to  the 
house  at  Farm  Bank,  the  furniture,  which  belonged  to  the  proprietors 
(if  the  brewery,  was  removed  to  the  house  at  Farm  Bank,  and  another 
servant  of  Rawson  and  Co.  was  then  put  by  them  into  the  occupation 
of  that  house,  in  the  brewery -yard,  which  up  to  that  time  had  been 
occupied  by  the  appellant.  The  appellant's  salary  was  at  the  same  time 
increased.  The  rent  and  rates  were  paid  by  Rawson  and  Co.  at  the 
])rewery.  The  assessment  for  window  duty  for  the  house  at  Farm  Bank 
was  regularly  made  in  the  name  of  the  appellant  from  the  time  of  his 
entering  upon  the  house  down  to  the  trial  of  the  appeal,  and  paid  at  the 
l»rewery  without  any  objection  to  the  form  of  assessment.  The  appel- 
lant had  also  been  assessed  to  the  poor's  rate  in  every  rate  since  his 
entry  upon  the  house  and  garden  at  Farm  Bank,  in  respect  of  those 
jjrcmises.  An  objection  was  made  to  the  last  rate  but  two  before  that 
appealed  against,  on  the  ground  that  Rawson  and  Co.,  and  not  the  ap- 
pellant, ought  to  have  been  rated;  but  the  last  two  rates  had  been  in 
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tlie  same  form  as  before,  and  they  had  been  paid  without  objection.  In 
1833  the  appellant  was  summoned  for  payment  of  the  registration  shil- 
ling under  the  provisions  of  the  Reform  Act,  which  he  paid,  together 
with  the  costs  of  the  summons.  In  1832  and  1833,  when  the  name  of 
the  appellant  was  inserted  in  the  list  of  voters  for  the  election  of  mem- 
bers of  parliament  for  the  borough  of  Sheffield,  as  the  occupier  of  the 
house  at  Farm  Bank,  the  appellant  objected  to  his  name  being  inserted 
in  the  list ;  no  formal  objection,  however,  had  been  made  according  to 
the  provisions  of  the  Reform  Act,  and  the  appellant's  name  remained 
upon  the  register.  In  1834  the  appellant's  name  was  again  inserted  in 
tne  list  of  borough  voters ;  a  regular  objection  was  made  to  its  being 
inserted,  but  was  disallowed  by  the  revising  barrister,  after  hearing  evi- 
dence ;  and  the  name  was  retained.  At  the  election  of  borough  mem- 
bers in  January,  1835,  the  appellant  tendered  his  vote,  and,  on  beinij 
asked  whether^he  voted  for  the  house  in  Shrewsbury  Road,  (Farm  Bank,) 
replied  that  he  did,  and  accordingly  voted. 

The  appellant,  at  the  trial  of  the  appeal,  insisted,  in  conformity  with 
his  notice  of  appeal,  that  he  lived  in  the  house  at  Farm  Bank  as  a  ser- 
vant only,  and  was  not  liable  to  be  rated  to  the  poor,  but  that  Catherine 
Eyre  and  Hannah  Rawson  ought  to  have  been  rated  for  the  house.  On 
the  hearing  of  the  appeal,  Catherine  Eyre  and  Hannah  Rawson  appeared 
by  their  counsel,  and  contended  that  they  were  the  parties  liable  to  be 
rated,  and  that  the  appellant  occupied  the  house  and  garden  at  Farm 
Bank  as  their  servant  only.  The  sessions  decided  that  the  appellant 
was  liable  to  be  rated  as  the  occupier  of  the  house  and  garden,  subject 
to  thj)  opinion  of  this  Court  on  all  the  focts  of  the  case. 

Baines,  in  support  of  the  order  of  sessions,  was  stopped  by  the  Court. 
[Lord  Denman,  C.  J. — The  sessions  have  set  out  a  good  deal  of  evidence ; 
can  we  say  that  they  have  not  decided  rightly  on  it  ?] 

WortJey^  contra. — The  employers,  and  not  the  appellant,  ought  to 
have  been  rated.  The  occupation  was  not  by  him  independently,  but 
by  the  employers,  through  him,  for  the  purposos  of  the  service.  He  did 
not  pay  the  rent ;  and  his  liolding  depended  on  the  continuance  of  the 
service,  which  either  party  might  put  an  end  to  at  three  months'  notice. 
And,  further,  the  contract  provided  that  his  enjoyment  of  the  house 
sliould  not  be  exclusive,  for  another  clerk  was  to  have  board  and  lodgin*; 
there  if  the  partners  so  required.  There  ar(»  several  cases  applicable' 
in  principle,  where  the  real  question  has  been,  whether  the  primary 
object  of  a  servant's  occupation  was  the  service  or  a  tenancy;  Rex  v. 
Field,  f)  T.  R.  587,  Rx  v.  Cheshunt,  1  H.  &  Aid.  473.  The  first  CJise 
shows  that  this  Court  may  examine  the  evidence  stated  in  a  special  case 
where  their  opinion  is  desired  by  the  sessions,  although  the  sessions  haw 
themselves  (hM-ided  on  the  facts,  subject  to  such  opinion. (a)  And  it 
appears  fi'oui  the  second!  case  that,  if  the  occupation  be  necessarily  con- 
nected witii  the  service,  though  it  may  not  be  absolutely  necessary  for 
the  performance  of  such  service,  the  party  occupying  is  not  to  be  con- 
sidered a  tenant.  The  same  doctrine  may  be  collected  from  Ilex  v. 
Seacroft,  '1  M.  k  S.  472.  {'1^  E.  C.  L.  R.,)  Rex  v.  Minster,  3  M.  &  S. 
276,  (:iO  E.  C.  L.  R.,)  Rex  v.  Kehtern,  f)  M.  &  S.  136,  Rex  v.  Iken.  2 
A.  &  E.  147,  (29  E.  C.  L.  R.)  Baylky,  J.,  in  Rex  v.  Kehtcrn,  when 
stating  what  occupation  will  confer  a  settlement  by  reason  of  its  bein.:: 
necessarily  connected  with  the  service,  says,  "  as  if  it  be  necessary  for 
(a)  See  Bex  t.  Snape,  6  A.  &  £.  278,  (88  £.  G.  L.  B.) 


Digitized  by  LjOOQIC 


384] 


8  Adolphus  &  Ellis.  643 


the  due  performance  of  the  service ;"  putting  that  by  way  of  instance 
only.  The  test,  "what  was  the  primary  object  of  the  agreement?*'  has 
been  usefully  applied  in  a  case  of  apprenticeship ;  Rex  v.  Crediton^  2 
B.  &  Ad.  493,  {22  E.  C.  L.  R.  ;)(a)  and  may  be  adopted  here.  Bex  v. 
Melkridge^  1  T.  R.  598,  may  be  cited  as  favourable  to  the  respondents ; 
but  that  case  was  not  fully  argued ;  it  did  not  appear  that  the  occupation 
was  necessarily  connected  with  the  service ;  and  there  was  an  exclusive 
enjoyment.  [Patteson,  J. — It  is  not  stated  in  this  case,  as  a  fact,  that 
the  second  house  was  substituted  for  the  first.  The  landlord's  opinion 
that  Rawson  and  Co.  were  his  tenants  is  no  proof  that  they  took  it.] 
No  fresh  agreement  appears  to  have  been  made ;  the  presumption  is 
that  Lynn  and  his  employers  went  on  upon  the  former  terms.  [Patte- 
son, J. — The  second  house  was  not  the  house  of  the  employers.  Doch 
not  it  appear  in  all  the  cases  on  this  point  that  the  house  in  which  the 
servant  lived  was  the  master's  house  ?]  It  is  so  virtually,  if  the  master 
hires  it  and  pays  the  assessments.  >  [Patteson,  J. — They  were  paid  in 
Lynn's  name ;  and  he  has  taken  advantage  of  it  by  voting  at  an  election.] 
Stut.  ^  W.  4,  c.  46,  8.  27,  makes  payment  of  rates  the  test  of  substance 
in  a  voter  for  a  borough ;  if  payment  of  them,  under  the  circumstances 
of  this  case,  be  suflBcient,  a  large  proprietor  may  create  as  many  votes 
as  he  pleases.  On  the  other  hand,  a  case  like  that  of  the  respondents 
might  be  injuriously  set  up  to  take  the  privilege  of  voting  from  a  party 
who  w^as  the  substantial  occupier,  and  wished  to  retain  it. 

Lord  Denman,  C.  J. — This  case  does  not  involve  any  doubtful  doc- 
trine. I  think  that  the  appellant  was  an  independent  holder  of  the 
premises.  lie  took  them,  and  agreed  to  pay  the  rent ;  and,  by  the 
universal  consent  of  those  interested,  was  assessed  to  the  rates  and 
window  duty.  He  was  the  party  liable  to  a  distress.  The  cases  which 
have  been  cited  do  not  come  in  question.'  It  would  be  strong,  however, 
to  say  that  an  allowance  by  the  master,  as  in  this  case,  in  part  payment 
for  services,  made  the  occupation  of  a  house  auxiliary  to  the  service. 
Any  house  he  might  occupy  while  he  was  servant  might  be  so  in  some 
sense ;  but  the  cases  where  a  party  has  been  held  to  occupy  such  pre- 
mises as  a  butler's  pantry  or  a  coach-house  in  the  character  of  servant 
are  very  different  from  this. 

LiTTLEDALE,  J. — Whatever  view  might  be  taken  by  some  of  the 
parties,  I  am  of  opinion  that  Lynn  was  tenant  to  Drury  of  these  premises. 
He  was  clearly  occupier.  Was  that  occupation  his  own  ?  He  had  the 
absolute  dominion  ;  no  person  could  say  to  him,  "  you  now  hold  so  many 
rooms ;  in  future  you  shall  have  only  half  the  number."  It  is  said  that 
the  employers  might  have  sent  another  servant  to  lodge  in  the  house  ; 
but  still  Lynn  had  dominion  over  the  whole.  There  was  nothing  to 
prevent  a  complete  occupation  by  him.  The  house  was  not  that  of  the 
master. 

Patteson,  J. — Our  decision  of  this  case  does  not  affect  any  other ; 
for  I  am  satisfied  that  Lynn  was  the  tenant  of  the  house,  and  that  hi» 
employers  had  nothing  to  do  with  it. 

Williams,  J. — Rex  v.  Field  and  the  other  cases  cited  do  not  govern 
this.  Lynn  took  the  house  and  occupied  it ;  whether  he  paid  the  rent 
or  not  is  immaterial.  Order  of  sessions  confirmed. 

(a)  See  p.  497. 

i 
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The  QUEEN  against  RUSCOE.— p.  386. 

A  turnpike  act  containing  a  clause  giving  certain  exemptions  from  toll,  but  excepted  from  it,  hf 
proviso,  all  horses  drawing  any  stage  coadi^  diligence^  von,  caravan^  or  stage  wagons  or 
other  stage  carriage^  conveying  passengers  or  goods  for  pay. 

R.  was  a  wharfinger  and  agent  to  a  company,  who  were  carriers  of  goods  by  canal.  R.  kept 
wagons  and  horses,  which  he  employed  in  carrying  out  goods  brought  liy  the  company  to  his 
wharf,  situate  at  S.,  for  persons  in  the  neighbourhood,  and  bringing  goods  from  the  neighbour- 
hood to  his  wharf,  for  traniiit  by  the  canal.  For  such  his  conveyance  of  goods  he  made 
charges  on  each  parcel.  His  wagons  were  so  employed  in  carrying  gooils  to  and  from  per- 
*sons  residing  at  or  near  a  place  caHed  L.,  or  places  intermediate  between  that  and  S.,  almost 
every  day  except  Sundays.  The  wagons  went  out  and  returned  at  different  hours  according 
to  circumstances;  on  some  days  they  made  more  journeys  than  on  others,  and  they  seldom 
omitted  going  altogether.     R.  had  no  oflic^  or  receiving  house  at  L. 

Held,  that  R/s  wagons  were  not  stage  wagons  or  carriages  within  the  terms  of  the  proviso,  and 
therefore  were  not  excluded  from  the  exempting  clause. 

Thomas  Pearson  was  convicted,  by  a  justice  of  the  peace  for  Staf- 
fordshire, of  having,  as  toll-gate  keeper,  at  a  certain  toll-gate,  demanded 
and  taken  from  Ralph  Ruscoe  certain  sums  as  the  toll  of  two  wagons 
belonging  to  him,  R.  R.,  for  repassing  through  the  said  gate,  the  said 
wagons  not  being  stage  wagons  or  stage  carriages,  and  being  respect- 
ively drawn  by  one  horse,  the  said  wagons  being  exempt  as  having 
passed  through  the  said  gate  before  on  the  same  day,  and  paid  toll, 
and  such  exemption  having  been  claimed ;  contrary  to  stat.  4  G.  4, 
c.  li ,  local  and  personal,  public,  "  for  improving  and  maintaining  in 

'  repair  divers  roads  in  the  county  of  Stafford,''  &c.,  and  to  stat.  4  G.  4, 
c.  95,  s.  30.     On  appeal,  the  sessions  quashed  the  conviction,  subject  to 

,the  opinion  of  this  Court  on  the  following  case. 

The  appellant,  Thomas  Pearson,  the  toll  collector  at  a  turnpike  gate 
called  Fenton  Gate,  in  the  parish  of  Stoke-upon-Trent,  demanded  and 
received  from  Ralph  Ruscoe,  for  the  toll  on  the  horses  drawing  two 
wagons  belonging  to  him,  returning  about  twelve  at  noon  on  29th  March 
last,  4}fl?.  for  each  wagon,  the  said  two  wagons  having,  with  the  same 
two  horses,  passed  the  said  turnpike  gate  about  eight  on  the  morning 
of  the  same  day,  and  for  which  the  like  toll  had  been  demanded  and 
paid  to  the  said  Thomas  Pearson.  The  said  R.  R.  claimed  to  be  exempt 
by  reason  of  such  previous  payment.  R.  R.  is  a  wharfinger  at  Stoke- 
upon-Trent,  and  is  agent  to  Henshall  and  Co.,  carriers  upon  the  Trent 
and  Mersey  canal,  and  employs  his  said  wagons  and  horses  in  carrying 
out  goods,  brought  by  the  said  canal  carriers,  from  his  wliarf,  on  the 
said  canal,  for  persons  in  the  neighbourliood,  and  in  collecting  crates 
and  other  goods  from  the  neighbourhood  to  his  wharf  for  transit  by  the 
said  canal.  R.  R.  is  paid  for  each  and  eveiy  package  of  gootls  which 
he  so  carries ;  and  his  wagons  were  so  loaded  each  time  on  the  said 
29th  March  last.  His  said  wagons  are  so  employed  almost  every  day, 
except  Sundays,  in  carrying  goods  to  persons  residing  at  or  near  Lane 
End,  or  places  intermediate  between  it  and  Stoke,  and  in  carryhig 
goods  from  such  persons  to  the  said  wharf.  His  journeys  are  made  at 
different  hours,  according  to  circumstances;  but  he  genendly  com- 
mences before  eight  in  the  morning.  On  some  days  his  journeys  are 
more  in  number  than  on  others ;  and  the  days  wiien  he  omits  his  jour- 
neys altogether  seldom  occur.  The  times  of  his  return  vary,  being 
regulated  by  the  facility  or  otherwise  in  collecting  loads.  R.  R.  has  no 
office  or  receiving  house  at  Lane  End.  The  case  then  set  out  the  fol- 
lowing provisions  of  the  local  act. 
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"  That  if  any  person  shall  upon  any  day  have  paid  the  toll  hereby 
authorized  to  be  taken  for  the  passing  of  any  horse,  cattle,  beast,  or 
carriage,  (a)  through  any  one  of  the  toll-gates  or  turnpikes  herein  be- 
fore authorized  to  be  conthiued  or  erected  upon  any  part  of  the  said 
roads,  such  horse,'^  &c.,  "  shall,  upon  a  ticket  denoting  the  payment 
thereof  on  that  day  being  produced,  be  permitted  to  pass  toll-free 
through  the  same  toll-gate  or  turnpike,  and  also  through  all  the  other 
toll-gates  and  turnpikes  erected  or  to  be  erected  upon  the  whole  lino  of 
the  said  roads,  at  any  time  or  times  during  the  same  day,  to  be  com- 
puted," &c.,  sect.  29.  "  Provided  also,  and  be  it  further  enacted,  that 
the  tolls  hereby  made  payable  shall  be  paid  for  and  in  respect  of  all 
horses  or  beasts  of  draught  drawing  any  stage  coach,  diligence,  van, 
caravan,  or  stage  wagon,  or  other  stage  carriage,  conveying  passengers ' 
or  goods  for  pay  or  reward,  every  time  of  passing  or  repassing  along 
the  said  roads,  or  any  of  them."  Sect.  30. 

If  the  Court  should  be  of  opinion,  from  the  facts  stated  in  the  case, 
that  the  above-mentioned  wagons  of  the  appellant  come  under  the  de- 
nomination  of  stage  wagons  or  other  stage  carriages,  the  order  of  ses- 
sions was  to  stand  confirmed.;  if  of  a  contrary  opinion,  the  order  to  be 
iiuashed. 

Tulfourd^  Serjt.,  and  Whitmort^  in  support  of  the  order  of  sessions. 
The  question  is,  whether  the  wagon  in  question  comes  within  th 
terms  of  the  local  act,  s.  30.  Undoubtedly  it  is  within  the  meaning. 
If  it  be  contended  that  a  "stage  wagon"  means  one  passing  and  re- 
passing between  the  same  points,  the  clause  takhig  away  the  exemp- 
tion could  scarcely  operate;  for  it  would  probably  be  found  that  a 
ttage  coach  or  wagon  so  passing  and  repassing  within  the  hmits  of 
I  his  local  act  seldom  is  drawn  twice  through  the  same  gate  within  a 
ilay.  It  may  be  said  that  "  stage  wagon"  means  a  wagon  travelhng 
)»etween  ascertained  points;  but  the  word  "stage"  is  a  popular  term, 
and  not  customarily  used  for  the  purpose  of  ascertaining  liabilities,  but 
differently  applied  in  dilferent  instances.  Iti  stat.  50  G.  3,  c.  104,  s.  6, 
an  exemption  from  duties  is  given  to  "  every  cart  having  the  name  and 
place  of  residence  of  the  owner,  and  the  words  *•  common  stage  cart' 
legibly  painted  thereon,  which  shall  be  kept  truly  and  without  fraud 
lo  be  used  wholly  in  the  affairs  of  husbandry,  or  in  the  carriage  of 
goods  in  the  course  of  trade ;"  although  such  cart  shall  be  used  for 
riditig  therein  on  certain  specified  occasions ;  provided  it  be  not  let  to 
hire  for  such  occasions.  The  word  "stage,"  there,  cannot  be  used  in 
the  sense  which  will  here  be  given  to  it  on  the  part  of  the  appellant. 
It  is  probably  meant  to  denote  a  somewhat  similar  use  of  the  carriage 
in  both  enactments.  In  stat.  2  &  3  W.  4,  c.  120,  s.  5,  it  is  expressly 
enacted  that  ev^ery  carriage  used  for  conveying  passengers  for  liire, 
and  travelling  at  a  certain  rate,  shall  be  deemed  "a  stage  carriage" 
within  that  act,  if  the  passengers,  or  any  of  them,  pay  distinct  fares. 
Stat.  6  &  7  W.  4,  c.  65,  s.  7,  also  makes  the  rate  of  travelling  essential 
to  the  character  of  a  "stage  carnage."  These  instances  show,  at 
least,  that  the  term  "  stage"  is  used  by  the  legislature  arbitrarily,  and 
variously  in  different  instances.  It  is  observable,  also,  that,  in  tae  ex- 
cepting clause  now  in  question,  the  term  "  stage  wagon"  is  used  after 

(a)  The  act,  sect  26,  authorizes  the  road  trastees  to  take,  on  every  day,  to  be  computed 
from  twelve  at  night  to  twelve  the  next  night,  *<  For  every  horse  or  other  beast  drawing  any 
tarriage  of  any  description,  the  sum,^  ^e. 
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the  words  "  stage  coach,  diligence,  van,  caravan ;"  "  stage,"  therefore, 
when  used  tlie  second  time,  may  have  a  different  meaning  from  thai 
which  it  hore  at  the  beginning  of  the  enumeration. 

F.  V,  Lety  contra.  "  Stage  coach"  is  defined  in  Johnson's  Diction- 
ary, "  A  coach  that  keeps  its  stages ;  {a)  a  coach  that  passes  and  re- 
passes on  certain  days  for  the  accommodation  of  passengers."  The 
mention  of  "stage  coach,"  in  the  beginning  of  the  enactment  just 
adverted  to,  fixes  the  meaning  of  "  stage,"  when  afterwards  applied 
to  other  similar  carriages.  Tlie  definition  of  a  "  stage  cart,"  in  stat. 
50,  G.  3,  c.  104,  s.  6,  was  given  for  the  purpose  of  ascertaining  what 
carriages  should  be  liable  to  or  exempt  from  certain  taxes,  but  not  to 
determine  the  application  of  the  word  "stage"  for  other  purposes. 
The  definition  of  a  "stage  carriage"  in  2  &  3  W.  4,  c.  120,  s.  5,  be- 
gins, "  Every  carriage  used  or  employed  for  the  purpose  of  conveying 
passengers  for  hire  to  or  from  any  place  in  Great  Britain ;"  agreeing, 
so  far,  with  the  description  in  Johnson  ;  and  the  licence,  by  sect.  11,  is 
to  state  "  the  names  of  the  extreme  places  from  which  and  to  which 
such  carriage  shall  be  authorized  by  such  license  to  go."  The  facts 
here  stated  show  that  the  wagons  could  not  be,  in  the  ordinary  accep- 
tation, stage  carriages.  They  do  not  travpl  every  day,  but  only  on 
occasion;  nor  do  they  pass  at  stated  times  or  between  any  fixed  points; 
and  there  is  no  house  for  receiving  or  booking  the  goods  sent.  Enact- 
ments tending  to  impose  a  public  burden  should  be  quite  clear ;  Gi/dari 
V.  Gladstone,  1 1  East,  675 ;  (see  p.  685.)  The  question  now  under 
consideration  was  raised  in  1824,  under  the  same  local  act,  4  G.  4,  c. 
li.,  and  a  case  submitted  to  a  banister,  afterwards  a  Judge  of  tliis  court, 
whose  opinion  may  be  read  as  part  of  the  present  argument.  (He 
then  read  the  opinion  of  Taunton  J.,  which  will  be  found  at  the  end 
of  this  case.) 

Lord  Denman,  C.  J.  I  should  apprehend  that  the  legislature  did 
not  intend  to  exempt  carriages  of  this  description ;  but,  if  that  was  so, 
the  proviso  should  not  have  been  qualified  by  the  word  "  stage,"  used 
as  it  is  here ;  and  we  must  find  some  meaning  for  that  expression. 
Now  the  lowest  description  of  a  "stage"  would  be  a  vehicle  that  starts 
from  some  one  point  at  certain  stated  intervals,  as  an  errand  cart  may 
do ;  any  thing  below  this  cannot,  in  my  opinion,  answer  to  the  term. 
Bui  the  carriages  described  in  this  case  do  not  go  at  stated  intervals, 
and  may  never  go  at  all. 

LittledAle,  J.  I  think  these  wagons  are  not  within  the  meaning 
of  the  proviso.  The  definition  of  a  stage  coach,  which  has  been  cited, 
may  probably  be  accurate.  They  are  carriages  which  travel  generally, 
but  do  not  go  always,  and  may  sometimes  make  many  journeys  in  a 
day.  Their  hours  of  travelling  vary  on  different  days.  I  thhik,  there- 
fore, that  we  cannot  say  they  are  stage  carriages. 

Patteson,  J.     We  must  put  some  meaning  on  the  term  "  stage," 

used  in  this  proviso.     The  same  word  as  applied  to  the  carts  mentioned 

in  stat.  50  G.  3,  c.  104,  s.  6,  throws  no  light  upon  it,  the  regulation 

there  having  reference  merely  to  the  particular  purposes  of  the  clause 

with  regard  to  taxation.     Here  a  terminus  is  given  from  which  the 

complainant  goes  into  a  certain  neighbourhood  to  collect  parcels.     I 

(a)  **  Stage'*  is  defined  in  the  same  book,  <*  as  much  of  a  journey  as  is  porfonned  withottt  in- 
termission." 
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suppose  that,  if  he  had  gone  from  the  wharf  to  a  particular  public  house 
only,  and  had  collected  the  parcels  there,  his  carriages  would  have  been 
sta^e  wagons ;  but  I  should  think  that,  to  make  them  such,  there  must 
be  some  determinate  place  to  and  from  which  they  travel. 

Williams,  J.  We  must  assign  some  meaning  to  the  word  "  stage ;" 
and  I  think  that  the  carriages  in  question  do  not  come  within  it.  Their 
times  of  setting  out  are  utterly  undetermined ;  and  if  there  were  no 
crates  to  carry,  they  would  not  go  at  all.  We  cannot  then  say  that 
they  fall  within  the  language  used  in  this  proviso. 

Order  of  sessions  quashed,  {a) 

(a)  The  cane  and  opinion  alluded  to  in  the  argument  were  as  ft>llow(i. 

The  case,  after  mentioning  the  clauses  of  stat.  4  G.  4,  c.  li..  above  reforred  to,  proceeded  as 
follows.  *»  A  doulit  has  arisen  upon  which  your  opinion  is  denired,  whether  carts  drawn  by  one 
horse,  under  the  following  circumstances,  are  to  be  considered  as  coining  within  the  above  de- 
scription of  stage  carriages  conveying  goods  for  pay  or  reward ;  and,  if  so,  how  often  the  toll 
may  be  considered  to  attach  upon  them  in  the  course  of  a  day. 

Several  carts  drawn  by  one  horse  each  are  kept  and  employed  by  Messrs.  Pirkford  and  Co., 
(who  are  carriers  to  a  great  extent  on  inland  canals  as  well  as  by  Innd  carriage,)  at  their  wharf 
on  the  Grand  Trunk  Canal,  at  Stoke-upon-Trent ;  to  which  wharf  goo<ls  are  brought  by  them 
along  the  canal  for  different  persons  in  the  Potteries  and  neighlraurhood ;  and  to  which  wharf 
other  goods  are  brought  l^  land  carriage  in  order  to  he  despatched  along  th**  canal  to  ditTerent 
destinations.  When  goods  arrive  at  the  wharf  by  the  boats,  they  are  generally,  but  not  invari- 
ably, delivered  out  by  these  carts,  and  are  often  obliged  to  pnss  along  the  turnpike  road  to  be  de- 
livered according  to  their  renpertive  destinations ;  and  the  same  cart  frinjuently  conveys  at  one 
and  the  same  time  different  peckiiges  of  goods  addre*<i«ed  to  many  diflferent  owners.  Sometimes 
the  cart  returns  to  the  wharf,  after  delivering  its  load,  without  a  fresh  load  ;  but  more  frequently 
it  brings  back  on  its  return  to  the  wharf  fre«h  packages  of  good-*,  received  either  from  the  parlies 
to  whom  the  former  load  had  been  consigned,  or  from  other  pers  >ns  in  the  neighbourhood,  fi 
the  pur^iose  of  such  fresh  packages  being  despatched  by  the  canal  to  a  variety  of  ditctant  destina- 
tions. In  this  occupation  such  carts  are  almost  daily  employed.  The  journeys  which  they  lake 
arA  seldom  more  than  one  or  two  miles  from  the  canal  wharf,  and  in  various  directions ;  but  in 
almost  every  instance  they  have  to  p<iM«  twice  through  one  of  the  toll-gntes  belonging  to  thib 
road,  viz.,  once  in  going  from  the  wharf,  and  once  in  returning  to  ii;  and  they  frequently  take 
not  less  thah  three  or  four  j  lurneys  from  the  wharf  and  back  atrain  in  the  course  of  a  day. 
There  U  no  regular  stage  for  the  carls  to  travel  to,  nor  any  particular  times  or  places  appointed 
for  their  resting,  «*icept  only  at  the  wharf  when  they  happen  to  be  at  homo.  Their  rounds  are 
quite  uncertain,  and  ue))end  wholly  on  the  quantity  of  giMxls  to  be  delivered  out  from  the  wharf 
at  ditferent  places,  or  to  lie  collected  at  different  places  for  the  purpos<»  of  b<'iiig  brought  to  the 
wharf  Messrs.  Pickford  and  Co.  makes  an  additional  charge  per  cwt.,  for  delivering  goo<U 
from  the  wharf:  and  it  frequently  hapfx>ns  that  the  parties  to  whom  such  belong  send  their  own 
carriages  to  convey  their  goods  from  the  wharf  to  save  the  cartage ;  for  instance,  if  a  hogshead 
of  sugar  comes  by  the  lioal  from  I^iverpool  to  the  wharf  at  Kioke,  the  charge  is  11</,  per  cwt., 
and.  if  the  same  is  delivered  out  by  the  carts,  they  charge  an  additional  sum  per  cwt.,  according 
to  the  distance,  from  Ir/.,  upwards.** 

(The  case  then  stated  a  claim  of  toll  to  have  been  made  for  the  horses  drawing  the  carta  in 
question  for  every  time  of  their  passing  or  repassing  through  a  toll-gate,  or  at  lea^t  as  often  as 
they  |Nissed  or  repas.^  not  empty,  but  loden  with  a  fresh  cargo  of  goods;  which  claim  the 
owners  of  the  carts  disputed,  alleging  that  they  could  not  be  considered  as  stage  carriages,  and 
therefore  did  not  come  within  the  scope  of  the  clause  taking  away  the  exemption.  The  Hackney 
Coa(*b  Act-s  48  G.  3,  c  87,  and  12  G.  3,  c  49,  were  referred  to  for  the  distinction  between  stage 
and  other  coaches,  and  Johnson^s  Dictionary  for  a  definition  of  the  words  '*  stage**  and  **  stage 
coach.") 

Opinion. 

"  The  exemption  under  the  local  act  in  question  is,  in  the  first  instance,  general,  being  in 
favour  of  every  *  horse,  cattle.  Iwast,  or  carriage.'  parsing  through  the  toll-gate^  with  a  ticket  de« 
noting  the  payment  on  that  day  of  the  toll.  The  exception  which  follows  isKeconiiary  or  suIh 
ordinate  to  the  exemption;  and  it  is  clear  that,  if  the  carts  of  Mrssrs.  Pickford  do  not  come 
witliin  the  terms  of  the  exception,  they  are  entitled  to  the  lienefit  of  the  clause  of  exemption. 
And  I  am  of  opinion,  on  the  whole,  af^er  referring  to  the  acts  cited  above,  and  to  the  various 
caoec  on  the  post  horse  duty,  in  which  travelling  by  the  stage  has  sometimes  lieen  discussed,  but 
which  contain  no  de<ision  on  this  |)oint,and  more  particularly  on  considering  the  popular  sense 
of  the  term  ^'sUge  carriage,**  which  is  defined  by  Dr.  Johnson  to  be  one  that  "  keeps  its  stages,** 
that  the  carta  of  Messrs.  Pickford  are  not  excepted  from  the  exemption. 

The  wordf  of  the  exception  are  '*  stage-coach,  diligence,  van,  caravan,  or  stage  wagon,  or 
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other  stipe  camaj^e,  conveying  pMKsen(^ra  or  gooils  for  poy  or  reward."  These  wori]<«  appear  to 
me  to  import  puliiic  carriages  which  travel  certain  8taf;e8,  or  at  leaftt  one  certain  isla^.  But 
Mettera.  Pickforil's  carts  do  not  go  backwardt*  and  forwards  to  any  certain  place,  but  their  rounds 
are  altogether  irregular,  depending  on  (he  places  of  ab  <\e  ivhereat  the  consignees  of  the  goods 
brought  by  the  canal  to  the  wharf  reside.  It  is  true  that  Messrs.  Pickford  charge  the  consignees 
with  something  extra  for  the  cartage;  but  the  exception  requires,  not  merely  that  the  carriagn 
should  convt'y  past>engers  or  goods  for  pay  or  reward,  but  that  it  should  be  a  f»Uge  carriage.  On 
the  ground,  therefore,  that  the  carts  are  not  stage  carnages.  I  think  that  they  do  not  come  within 
Ihe  description  to  which  the  exception  applies,  and  cx>ntiet|uently  that  they  are  exempt  from  a 
second  payment  of  a  toll  on  the  same  day  on  which  they  have  already  paid,  on  producing  a 
ticket  denoting  the  payment 

"  W.  E,  Taunton, 
**  Serjeant's  Inn,  1 8th  September,  1824." 


The  QUEEN  against  The  Inhabitants  of  ABERGELE.— p.  394. 

On  appeal  against  an  order  of  removal,  the  respondents  contended  that  no  sulBcient  notice  had 
been  given  of  the  grounds  of  appeal.  The  justices  in  sessions  h<-ld,  assuming  that  to  be  ao, 
that  the  objection  had  lieen  waived.  The  respondents  then  declined  to  try  the  appeal,  and  the 
order  was  quashed.  The  justices  refused  a  case,  'i'he  res|K)ndents  then  obtained  a  certiorari 
to  bring  up  all  onlers  of  sessions  made  in  the  cawe,  with  all  things  touching  the  same.  The 
sessions  returned  the  orders,  with  the  notice  of  grounds  and  other  paf)erri  relating  to  the  ap 
peal :  and  the  respondents  moved,  on  the  return,  and  on  affidavit,  tliat  the  order  (if  sessions 
might  be  quashed. 

Held,  that  the  return  was  irregular  in  setting  out  more  than  the  order  of  sessions,  that  this 
Court  could  not  look  to  the  other  matter  in  the  return  and  affidavits,  and  that  the  return  ought 
to  be  quashed. 

But,  as  a  new  return,  if  properly  made,  wouUI  not  support  a  motion  to  quash  the  order  of  8es> 
sions,  the  Court  discharged  the  rule  without  quashing  the  return. 

A  (CERTIORARI  issucd  to  the  justices  of  Denbighshire,  to  remove  into 
this  Court  all  orders,  with  all  things  touching  the  same,  as  fully,  &c.,  aa 
made  by  them  between  the  inhabitants  of  Eglwys  Rhos,  otherwise  Llan- 
rhos,  in  tli^e  county  of  Carnarvon,  appellants,  and  the  inhabitants  of 
Abergele,  in  Denbiglishire,  respondents,  touching  the  settlement  of  Evjin 
Evans.  The  certiorari  having  been  duly  allowed,(a)  the  justices  made 
a  return,  annexing  thereto  an  order  for  the  removal  of  Evan  Evans  from 
Abergele  to  Llanrhos;  the  pauper's  examination;  a  notice  of  appeal 
again j|t  the  order,  not  stating  the  grounds  of  such  appeal  except  by  the 
following  words,  "  the  said  Evan  Evans,"  &c.,  "  not  having  any  legal 
settlement  in  the  said  parish  ;**  a  notice  of  motion  to  be  made  at  the  en- 
suing sessions  to  adjourn  such  appeal ;  a  further  notice  of  appeal,  stat- 
ing the  grounds  more  fully  ;  the  motion-papers  signed  by  the  advocate 
for  the  respondents  on  the  motion  after-mentioned,  at  the  Easter  quarter 
sessions,  1836 ;  and  an  order  made  by  the  justices  at  those  sessionj;!, 
quashing  the  order  of  removal.  A  rule  was  afterwards  obtained,  calling 
on  the  churchwardens  and  overseers  of  Abergele  to  show  cause  why  the 
order  of  sessions  should  not  be  quashed,  and  the  original  order  con- 
firmed. The  following  facts  appeared  by  the  affidavits  in  support  of  the 
rule. 

The  order  of  removal,  examination,  and  notice  of  chargeability,  were 
served,  November  4th,  1835.  The  first  notice  of  appeal  was  served, 
November  21st,  1835;  the  appeal  was  respited,  without  objection,  at 
the  Epiphany  sessions,  1836 ;  and  the  further  notice  of  appeal  was 
served,  March  21st,  1836.  At  the  ensuing  Easter  sessions,  in  April, 
(a)  See  Hex  v.  Ab^geU,  5  A.  &  E.  796,  (81  B.  C.  L.  B.) 
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1836,  the  respontlents  moved  that  the  order  of  removal  should  be  con- 
firmed, because  the  statement  of  the  grounds  of  appeal  in  the  notice  of 
November  21st  was  insuflScient,  and  no  other  statement  had  been  deli- 
vered before  the  Epiphany  sessions ;  and  because  the  notice  of  March 
21st  was  too  late.  The  justices  said  they  were  of  opinion  that  the  first 
notice  was  bad,  and  that,  if  the  objection  had  been  made  at  the  Epiphany 
sessions,  the  order  would  have  been  confirmed ;  but  they  thought  that 
the  respondents  had  waived  the  objection  by  not  taking  it  at  those  ses- 
sions ;  and  that,  as  the  subsequent  notice  of  appeal  contained  a  sufficient 
statement  of  grounds,  the  respondents  were  bound  to  go  into  their  case. 
They,  however,  declined  to  do  so;  and  the  sessions  then  quashed  the 
order.  The  respondents  asked  the  chairman  to  state,  in  the  order  of 
sessions,  that  the  justices  thought  the  first  notice  insufficient ;  but  he 
said  that  it  was  unnecessary,  as  the  file  of  proceedings  would  show  that 
they  had  so  decided.  The  respondents  observing  that  it  would  not  ap- 
pear otherwise  than  by  the  motion-papers  filed  in  the  court,  the  chair- 
man said  that  was  sufficient.  The  order  of  sessions,  quashing  the  order 
of  removal,  was  drawn  up  with  the  following  commencement.  "  Upon 
hearing  Mr.  Home,  attorney  for  the  appellants,  and  Mr.  Thomas  Old- 
field,  attorney  for  the  respondents,  refusing  to  enter  upon  the  respond- 
ents* case,  on  the  alleged  ground  that  no  sufficient  notice  of  the  grounds 
of  the  appeal  had  been  given  by  the  appellants  to  the  respondents,  not- 
withstanding the  decision  of  the  justices  assembled  at  the  said  court  that 
sufficient  notice  had  been  given:  it  is  ordered,"  &c.  The  affidavit  (by 
the  appellants'  attorney),  in  opposition  to  the  rule,  represented  that  the 
justices  in  sessions  had  refused  a  case ;  that  they  had  only  said,  as  to 
the  insufficiency  of  the  first  notice,  that,  "if  they  were  of  opinion  that 
the  notice  of  21st  November  might  be  insufficient,**  the  objection  was 
waived  :  and  that  the  course  pursued  by  them  was,  according  to  the  de- 
ponent's understanding  and  belief,  conformable  to  the  practice  of  their 
-jourt. 

W.  H,  Watson  now  showed  cause. — No  defect  appears  in  the  order 
of  sessions;  and  the  justices  have  not  stated  a  case.  The  merits  of  the 
order  cannot  be  discussed  on  affidavit,  and  on  matter,  beside  the  order, 
which  ought  not  to  have  appeared  on  the  return. 

Humfrey^  contra. — The  sessions  have  returned  documents  from  which 
it  appears  that  the  order  ought  not  to  have,  been  made.  They  do  not 
in  terms  ask  the  opinion  of  this  Court,  but  they  do  so  in  effect,  by  sub- 
mitting the  materials  on  which  an  opinion  is  to  be  formed.  [Patte- 
SON,  J. — They  have  returned  a  great  deal  that  cannot  be  matter  for  the 
opinion  of  this  Court  at  all,  such  as  the  motion  papers.]  The  writ 
requires  them  to  return  the  orders,  "  with  all  things  touching  the  same,** 
in  the  usual  form.  In  stating  a  case,  the  sessions  transmit  the  order, 
and  with  it  all  the  facts  upon  which  this  Court  may  form  a  judgment. 
[Patteson,  J. — There  the  order  is  made  in  a  qualified  form,  subject  to 
the  opinion  of  the  Court  on  a  case.  Here  it  is  without  qualification,  but 
they  return  that  which  led  to  the  making  of  it.]  Still,  if  it  appears  on 
the  face  of  the  return  that  the  sessions  have  done  wrong,  this  Court 
inust  decide  upon  it.  If  the  respondents  object  to  such  a  return,  thoy 
should  have  moved  to  quash  it.  [Patteson,  J. — That  might  be  done 
now,  to  prevent  an  irregular  practice.] 

Lord  Denman,  C.  J. — To  entertain  this  application  would  be  intro- 
ducing a  new  practice,  and  would  tend  to  let  in  a  motion  for  a  nevr 
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trial  upon  every  order  of  sessions.     I  think  that  the  return  ought  to  be 
quashed. 

W.  H.  Watson  then  contended  that  the  proper  course  under  these 
circuoistanees  would  be,  not  that  the  return  should  be  quashed,  but  that 
the  rule  should  be  discharged.  [Patteson,  J. — If  we  quashed  the 
return  on  account  of  the  impertinent  matter  introduced,  and  the  sessions 
made  another  return,  simply  of  the  order  of  sessions,  we  could  not  then 
quash  the  order,  but  must  discharge  the  rule.  We  may  as  well  dis 
charge  the  rule  at  once.] 

Per  Ouriamy(a)  Rule  discharged.(6;. 

(a)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js. 
(6)  See  the  next  case. 


The  following  case,  decided   in  Michaelmas  term,  1838,  may  conre- 
niently  be  added  here. 

The  QUEEN  against  The  Justices  of  CHESHIRE.— p.  898. 

On  appeal  against  an  order  of  removal,  the  respondents,  at  sessions,  objected  to  the  state- 
ment of  grounds,  and  the  Court  held  the  statement  bad.  The  respondents  demanded 
to  have  the  order  confirmed,  but  the  sessions  quashed  it  for  a  defect  in  the  order.  On 
motion  for  a  certiorari  to  bring  up  the  order  of  sessions,  founded  upon  affidavit  of  the 
above  facts :  Held, 

That  the  facts  did  not  show  want  of  jurisdiction  in  the  sessions ;  and  that  this  Court, 
therefore,  would  not  notice  objections  not  appearing  on  the  face  of  the  order. 

Especially  as  the  respondents,  after  the  statement  of  grounds  had  been  held  insufficient, 
had  asked  for  a  confirmation  of  the  removal. 

Although  Ihe  affidavits  showed  that  the  objection  to  the  order  of  removal  was  snpported 
by  no  proof  except  an  assertion,  made  at  the  hearing,  by  a  magistrate  on  the  bench. 

Evans  had  obtained  a  rule,  in  Trinity  term,  1837,  calling  upon  the 
defendants  to  show  cause  why  a  certiorari  should  not  issue,  to  remove 
into  this  Court  all  orders  made  by  them  at  the  Nether  Knutsford  ses- 
sions of  March,  1837,  for  quashing  an  order  whereby  William  Jepson 
was  removed  from  the  township  of  Yeardsley  cum  Whaley,  in  Cheshire, 
to  the  parish  or  township  of  Chapel-en-le-Frith,  otherwise  called  Combs 
Edge,  in  Derbyshire,  and  all  proceedings  relating  thereto. 

The  affidavits  on  which  the  rule  was  obtained  stated  the  following 
facts.  The  order  of  removal  was  appealed  against  by  Chapel-cn-lo- 
Frith,  and  the  appeal  came  on  for  hearing  at  the  March  sessions,  1837. 
The  appellants,  being  called  upon  so  to  do,  put  in  the  notice  and  state- 
ment of  grounds  of  appeal,  when  it  appeared  that  the  latter  was  given 
in  the  name  of  "  the  churchwarden  and  overseer  of  the  poor  of  tliL 
township,  district,  or  place,  known  by  the  name  of  Combs  Edge,  and 
sometimes  called  Chapel-en-le-Frith."  The  respondents  thereupon  ob- 
jected that  the  statement  of  grounds  of  appeal  w^as  invalid  for  not  being 
signed  by  two  overseers  of  Combs  Edge ;  and  the  Court  held  that  it 
was  so.  One  of  the  justices  then  looked  at  the  order  of  removal,  which 
was  to  remove  to  "  the  parish,  township,  or  place,  of  Chapel-en-le- 
Frith  ;"  and  he  stated  that  there  was  no  township  of  Chapel-en-le-Frith, 
but  that  the  parish  of  Chapel-en-le-Frith  was  divided  into  three  town- 
ships, one  of  which  was  Combs  Edge,  each  maintaining  its  own  poor. 
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The  Court  thereupon  decided  that  the  order  was  misdirecfed,  and  a 
nullity,  and  quashed  it :  '^  although  it  was  contended  by  the  respond- 
ents' counsel  that  the  order  ought  to  have  been  confirmed,  as  the 
appellants  were  out  of  Court  in  consequence  of  the  invalidity  of  the 
notice  containing  the  grounds  of  appeal." 
There  was  no  affidavit  in  answer. 

OottingJiam  now  showed  cause. — There  is  a  preliminary  objection  to 
this  rule.  The  case  has  been  heard  and  disposed  of ;  and  the  certiorari, 
if  granted,  could  be  of  no  avail,  as  the  order  of  sessions,  when  brought 
up,  will  appear  to  be  perfectly  legal,  and  the  Court  can  only  notice 
what  appears  upon  the  order :  Rex  v.  The  Justices  of  Carnarvon^  4  B. 
k  Aid.  86,  (6  E.  C.  L.  R.  ;)(a)  the  two  cases  of  Rex  v.  The  Justices  of 
Monmouthshire,  4  B.  &  C.  844,  (10  E.  C.  L.  R.,)  and  8  B!  &  C.  137, 
(15  E.  C.  L.  R. ;)  Regina  v.  Abergele,  ante,  p.  394 ;  which  last  case 
closely  resembles  the  present.     The  Court  then  called  upon 

Evans  and  Townsend,  contra. — It  is  true  that,  where  the  sessions 
have  jurisdiction,  their  decision  cannot  be  impeached  upon  certiorari, 
unless  they  have  granted  a  case.     But  the  jurisdiction  may  be  nega- 
tived by  affidavit.     Rex  v.  The  Justices  of  Carnarvon  is  qualified  by 
Rex  V.  The  Justices  of  Cumberland,  4  A.  &  E.  695,  (31  E.  C.  L.  R.)(J) 
[Lord  Denman,  C.  J. — There  the  sessions  had  disclaimed  jurisdiction, 
and  refused  to  hear ;  and  this  Court,  considering  that  they  had  juris- 
diction, directed  them  to  hear.]     In  Rex  v.  The  Parishioners  of  St. 
Jarnes,  Westriiinster,  2  A.  &  E.  241,  (29  E.  C.  L.  R.,)  the  Court  allowed 
the  question,  whether  the  justices  had  exceeded  their  jurisdiction,  to  be 
discussed  on  affidavit;  and  Taunton,  J.,  said  that  it  had  been  con- 
stantly done.     Rex  v.  The  Justices  of  Somersetshire,  5  B.  &  C.  816, 
ill  E.  C.  L.  R.,)  and  Rex  v.  The  Justices  of  the  North  Riding,  6  B.  & 
C.  152,  (13  E.  C.  L.  R.)  there  cited,  fully  establish  the  principle!    Rex 
V.  Great  Marlow,  2  East,  244,  (and  the  authorities  there  cited  by 
Lawrence,  J.,)  Rex  v.  The  Justices  of  the   West  Riding,  5  T.  R. 
629,  Rex  v.  The  Justices  of  Oxfordshire,  1  M,  &  S.  446,  (28  E.  C. 
L.  R.,)  Rex  v.   The  Justices  of  Buckinghamshire,  3  East,  342,  Rex 
v.  Overseers  of  Bridgewater,  1  Cowp.  139,  are   to  the   same  efiect. 
So  in  Rex  v.   The  Justices  of  Cambridgeshire,  4  A.  &  E.  Ill,  (31 
E.  C.   L.   R.,)  the    Court   allowed   that    there    were    exceptions    to 
the  rule   that,  on   certiorari,  objections   to  the   order    could    not   bo 
made  by  affidavit.     In  Rex  v.  Wakefield,  2  Ld.  Ken.  164,  the  question 
of  jurisdiction   was  discussed   entirely  on   affidavit.      In  Rex  v.  The 
Justices  of  Carnarvon  and  the  two  cases  of  Rex  v.   The  Justices   of 
Monmouthshire   the   question   of  jurisdiction  was   not    raised   by  the 
affidavits.     In  Regina  v.  Abergele  it  was  not  an  undisputed  fact  that 
the  sessions  had  themselves  come  to  a  decision  which  ousted  them  of 
jurisdiction.     The  question  then  is,  whether,  in  the  present  case,  tho 
affidavits  do  not  show  that  the  sessions  were  without  jurisdiction.     In  2 
Nol.  P.  L.  515,  (4th  ed.)  it  is  said  that  notice  is  in  the  nature  of  process. 
By  Stat.  9,  G.  1,  c.  7,  s.  8,  no  appeal  against  an  order  of  removal  "  shall 
he  proceeded  upon  in  any  Court  or  quarter  sessions,  unless  reasonable 
notice  be  given."     By  stat.  4  &  5  W.  4,  c.  76,  s.  81,  "it  shall  not' be 

(a)  See  In  the  Mailer  of  Pratt,  7  A.  &  E.  27,  (34  E.  C.  L.  R.) 

(b)  See  Ex  parte  The  InhMtantt  of  Broeeley,  7  A.  &  £.  423,  (84  £.  C.  L.  B.) 
\e)  See  lb.  p.  818,  note  (a.) 
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lawful  for  the  overseers  of  such  appellant  parish  to  be  heard  in  support 
of  such  appeal,"  unless  the  notice  of  appeal,  and  statement  of  ground;*, 
bo  duly  given.  The  power  of  the  sessions  to  hear,  therefore,  arises  only 
upon  proof  of  due.  notice  and  statement.  In  Rex  v.  The  Justices  of 
ih\ford»hire,  1  M.  k  S.  448,  (28  E.  C.  L.  R.),(a)  Lord  Ellenborough  said 
jhat  the  giving  notice  was  a  condition  annexed  to  the  right  of  appeal, 
which  had  not  there  been  complied  with ;  and  he  added,  ''  Of  coufm*, 
tlierefore,  the  appeal  has  never  been  duly  entered  ;  and  if  so,  it  could  not 
be  adjourned  ;  for  the  sessions  cannot  ac(iuire  to  themselves  a  jurisdiction 
by  an  act  of  their  own."  In  the  present  case,  the  magistrates  first  decide 
that  the  condition  which  is  essential  to  give  them  the  power  to  hear  is  not 
satisfied  ;  and  then  they  go  on  to  hear,  and  decide  the  case  ;  and  that,  not 
upon  evidence,  but  upon  the  assertion  of  one  of  the  bench  ;  which  asser- 
tion too  is  incorrect,  as  appears  from  Rex  v.  The  Justices  of  Derbyshire^ 
G  A.  &  E.  885,  (33  E.  C.  L.  R.)  [Coleridge,  J.— The  respondents  did  not 
decline  the  jurisdiction,  but  insisted  on  having  the  order  confirmed.] 
That  could  only  mean  that  the  order  should  be  allowed  to  stand,  and  no 
objection  be  entertained  against  it.  In  4  Burn's  Just.,  1202,  s.  xvii.,  (2  i,) 
(ed.  D*Oyl.  and  Wms.,)  it  is  said,  "  It  is  .usual,  in  some  places,  for  the 
overseers  who  made  the  removal  to  bring  the  original  order  to  the  ne.xt 
sessions,  and  there  make  oath  that  they  remove  the  party  in  pursuance 
of  such  order  ;  and  if  then  there  appeared  to  be  no  appeal  against  it,  the 
order  is  confirmed  by  the  Court,  and  file<l  amongst  the  records.  And 
although  such  confirmation  is  merely  void,  because  the  sessions  have  no 
jurisdiction  therein,  unless  in  the  case  of  appeal,  which  here  is  not; 
yet  such  confirmation  is  also  superfluous  and  needless,  for  the  order  not 
appealed  against  is  final  without  more."  Therefore  the  expression 
**  confirmed"  cannot  be  interpreted  as  recog^iising  the  jurisdiction  ol 
the  sessions.  If  this  rule  be  refused,  the  respondents  are  without 
remedy ;  for  they  cannot  quash  the  order  of  sessions  for  any  thing  on 
the  face  of  it;  Rex  v.  Oottingham,  2  A.  &  E.  250,  (29  E.  C.  L.  K.;) 
md  it  will  afterwards  be  intended  that  the  order  of  removal  was  quashed 
on  the  merits.  [Patteson,  J. — If  the  magistrate's  assertion  be  correct, 
you  are  not  prejudiced,  as  you  may  still  remove  to  the  proper  place.]  It 
is  incorrect,  and  therefore  the  respondents  will  be  concluded. 

Lord  Denman,  C.  J. — Certainly  the  circumstances  of  this  case  are 
very  peculiar :  and  we  cannot  approve  of  the  conduct  pf  the  magistrates. 
But  this  Court  is  always  extremely  scrupulous  in  interfering  with  magis- 
trates where  they  have  jurisdiction.  Therefore  the  first  question  for  us 
here  is,  whether  the  magistrates  had  jurisdiction.  I  think  they  had. 
The  appeal  was  duly  lodged ;  but,  upon  its  coming  on  for  hearing,  it  ap- 
peared that  the  notice  was  bad.  I  think  it  is  a  fallacy  to  say  that  upon 
this  the  magistrates  were  without  jurisdiction.  As  a  test  of  this,  could 
they  not  at  any  time  have  given  costs  ?  I  think  the  appeal  continued 
before  them  as  long  as  the  sessions  lasted.  And  the  respondents  them- 
selves applied  to  have  the  order  confirmed.  Had  they  withdrawn,  upon 
the  notice  being  declared  bad,  they  might  perhaps  have  more  consist- 
ently contended  that  the  magistrates  were  without  jurisdiction.  But, 
when  the  respondents  demanded  the  confirmation  of  the  order,  it  was  not 
unnatural  for  the  magistrates  to  look  at  it,  in  order  that  they  might  see 

a)  See  the.remark8  on  this  case,  and  on  Rex  ▼.  The  Jwtiees  of  Lineolnshire,  8  B.  &  C. 
(10  £.  C.  L.  R.,}  in  Rex  t.  KimboUon,  6  A.  &  £.  608,  (88  £.  C.  L.  R.) 
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what  it  was  that  they  were  called  on  to  confirm.  Then  the  order  is 
quashed  upon  the  mere  assertion  of  a  magistrate,  and  that,  no  doubt,  an 
eri'oneous  one :  but  this  we  cannot  look  into.  I  do  not  say  tliat,  in  the 
rvent  of  another  removal,  these  circumstances  may  not  be  open  to  dis- 
cussion :  for  I  will  not  pronounce  that  what  has  taken  place  is  final. 
The  argument  from  the  impropriety  of  the  proceedings  would  have 
equally  arisen,  on  whatever  ground  the  order  had  been  quashed.  But, 
supposing  it  had  been  quashed  on  the  merits,  there  could  have  been  no 
doubt  as  to  the  jurisdiction.  The  sole  question  for  us  is,  whether,  at  the 
time  when  the  Court  decided,  they  had  power  to  decide. 

Patteson,  J. — If  one  were  to  enter  into  the  question  whether  the 
sessions  were  right  or  wrong,  there  can  be  no  doubt  that  they  were 
wrong,  and  that  they  acted  very  inconsistently  and  very  absurdly.  But 
we  cannot  say  that  they  had  no  jurisdiction,  because  they  throw  out  an 
opinion  on  which  they  have  not  acted. 

Williams,  J. — Upon  the  afiidavits,  it  appears  that  the  magistrates 
had  jurisdiction  in  the  matter,  not  only  at  the  first,  but  up  to  the  time 
of  their  order.  For  the  respondent's  counsel  insisted  on  the  order  being 
confirmed,  on  account  of  the  badness  of  the  notice  ;  upon  which  a  magis- 
trate, before  assenting  to  this,  pointed  out  what  he  considered  a  fatal 
objection  to  the  order. 

Coleridge,  J. — The  rule  that,  where  the  sessions  have  jurisdiction 
and  have  decided,  this  Court  will  not  interfere,  may,  perhaps,  in  this 
particular  case,  produce  a  hardship.  Yet,  if  it  exist,  and  especially 
since  it  is  a  sensible  rule,  we  must  adhere  to  it.  As  to  the  general 
principle,  we  do  not  differ  from  the  respondents.  It  never  has  been  laid 
down  that  in  all  cases  the  Court,  upon  issuing  a  certiorari,  are  precluded 
from  looking  into  affidavits.  We  might  of  course  look  into  affidavits  as 
to  the  fact  whether  the  party  making  an  order  was  a  magistrate  or  not. 
Then  here  the  question  is,  whether  it  appears  that  the  magistrates  had 
jurisdiction ;  and  they  certainly  had.  The  appeal  was  properly  lodged. 
Then  an  objection,  which  is  held  good,  is  made  to  the  notice.  It  is  con- 
tended that,  upon  this,  the  appeal  was  put  an  end  to.  But  the  argu- 
ment is  not  supported  by  the  words  of  the  act.  The  appellants  could 
not  be  heard :  but  the  respondents  might ;  for  they  might  ask  for  costs. 
And,  if  there  really  was  a  difficulty,  the  sessions  were  relieved  from  it 
by  the  respondents  praying  to  have  the  order  confirmed,  which  would 
place  it  on  the  files  of  the  Court.  If  they  had  power  to  confirm  the 
order,  they  had  jurisdiction.  Rule  discharged. 


The  QUEEN  against  STOCK  and  Another.— p.  405. 

The  churcbbuildinfi^  act,  69  G.  3,  c.  L34,  s.  39,  empowers  the  commissioners  to  order  the 
stopping  up  of  footways,  which  appear  to  them  unnecessary,  in  churchyards,  provided 
the  same  be  done  with  the  consent  of  two  justices,  and  on  notice  being  given  in  the 
manner  and  form  prescribed  by  stat.  55  G.  8,  c.  68.  Schedule  (A.)  of  that  statute 
gives  a  form  of  notice  of  an  order  for  stopping  up  a  useless  road  ;  and  the  form  states 
that  such  order  will  be  enrolled  at  sessions,  unless,  upon  an  appeal  against  the  aamf  to  hi 
then  madCf  it  be  otherwise  determined.     Sect.  3  of  the  same  aot  empowers  any  party 
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nggrieved  by  such  order  to  appeal  to  the  sessions,  upon  giving  ten  days*  notice  to  th0 
surveyor  of  the  highway*. 

Held,  that  stat.  69  Q.  3,  c.*134,  s.  39,  though  incorporating  the  form  of  notice  annexed 
to  Stat.  55  Q.  3,  c.  68,  did  not  thereby  give  an  appeal  against  an  order  of  the  com- 
missioners for  stopping  a  footway :  for  thai  au  appeal  cannot  be  given  by  implication 
only. 

Held  also  that,  if  such  power  had  been  given  by  reference  to  stJit.  56  G.  3,  c.  68,  the 
repeal  of  that  statute  would  not  have  taken  it  away. 

On  appeal  against  an  order  of  her  Majesty's  commissioners  for  build- 
ing new  churches,  the  court  of  quarter  sessions  quashed  the  order,  sub- 
ject to  the  opinion  of  this  Court  upon  the  following  case. 

The  commissioners  were  made  a  corporation  by  stat.  59  G.  3,  c.  134. 
Sect.  39  of  that  act  empowers  the  commissioners  to  stop  up  and  discon- 
tinue, or  alter  or  vary,  or  order  to  be  stopped,  &rC.,  such  footways  and 
passages  through  or  over  any  churchyard  *'  as  to  them  may  appear  use- 
less and  unnecessary,  or  as  they  shall  think  fit  to  alter  or  vary ;  pro- 
vided that  the  same  be  done  with  the  consent  of  any  two  justices  of  the 
peace  of  the  county,  city,  towm,  or  place,  where  any  such"  "path  or 
passage  shall  be  stopped  up;"  "and  on  notice  being  given  in  the  man- 
ner and  form  prescribed  by  an  act  passed,"  &c.,  (bb  G.  3,  c.  68,(a), ) 
intituled  "  An  act  to  amend  an  act  of  the  13th  year  of  his  present  Ma- 
jesty, for  the  amendment  and  preservation  of  the  public  highways,  in 
BO  far  as  the  same  relates  to  notice  of  appeal  against  turning  or  divert- 
ing a  public  highway ;  and  to  extend  the  provisions  of  the  same  act  to 
the  stopping  up  of  unnecessary  roads." 

The  last-mentioned  act  was  repealed  by  stat.  5  &  6  W.  4,  c.  50,  s.  1. 

The  commissioners  made  an  order  under  their  seal,  with  the  requisite 
consent  of  justices,  dated  March  2d,  1837,  for  stopping  up  certain  foot- 
ways within  the  outward  walls  of  the  churchyard  of  the  parish  church 
of  St.  Philip,  Birmingham,  which  footways,  as  the  order  stated,  appear- 
ed to  the  commissioners  useless  and  unnecessary.  The  appellants  being 
aggrieved  by  the  order,  gave  notice  of  appeal,  ten  days  before  the  scb- 
sions,  to  the  commissioners,  the  consenting  magistrates,  and  the  sur- 
veyor of  the  highways  of  the  parish  of  Birmingham,  of  which  JSt. 
Philip's  for  this  purpose  forms  part,  and  affixed  such  notice  to  the  door 
of  the  church  of  St.  Philip,  and  of  the  parish  church  of  St.  Martin, 
Birmingham.  The  appeal  was  entered  at  the  sessions ;  but  the  respond- 
ents objected  to  its  being  heard,  on  the  ground  that  there  was  not,  in 
point  of  law,  any  appeal  to  the  quarter  sessions  from  an  order  made  by 
the  commissioners  for  building  new  churches,  under  stat.  59  G.  3,  c. 
134,  8.  39.  The  sessions  held  that  the  appeal  lay,  and  proceeded  to 
hear  it. 

The  respondents  proved  the  publication  of  notices,  (set  out  in  the  cas(\ 
and  framed  according  to  sched.  (A)  of  stat.  55  G.  3,  c.  68,)  beariii.i: 
date  March  4th,  1837,  and  stating  that  an  order  had  been  made  by  the 

(a)  Stat.  65  G.  3,  c.  68,  s.  2,  empowers  two  or  more  justices  to  order  footways  to  b« 
stopped,  which  appear  to  them  unnecessary,  [irnvided  that  notices  be  given  in  the  nianntr 
there  directed ;  and  enacts  that,  after  pnbUcatiou  of  such  notices,  the  order  shall  be 
returned  to  the  clerk  of  the  peace  at  the  quarter  sessions  next  after,  &c.,  and  there  confirme-i 
and  enrolled.  Sect,  3  proceeds  as  follows.  •'  Provided  alwoys,  and  be-it  further  enacted, 
that  where  any  such"  footway  shall  be  ordered  to  be  stopped  up  as  before  mentioned,  **ii 
shall  and  may  be  lawful  for  any  person  or  persons  injured  or  aggrieved  by  any  s^ncli 
order'  *»to  make  his  or  their  complaint  thereof,  by  appeal  to  the  justices  of  the  peace 
at  the  said  quarter  sessions,  upon  giving  ten  days'  notice,"  &c.,  (as  the  section  puinti 
out)  \  and  the  sessions  are  thereby  authorized  to  hear  and  finally  determine  the  appeal. 
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coram issioners,  on  March  2fl,  1837,  with  the  consent,  &c.,  for  stopping 
up  the  under-mentioned  footways,  (which  were  then  described,)  and  that 
Buch  order  would  be  lodged  with  the  clerk  of  the  peace  at  the  sessions 
to  be  holden,  &c.,  and  would,  at  those  sessions,  be  confirmed  and  en- 
rolled, '*  unless,  upon  an  appeal  against  the  same  to  be  then  made,  it  be 
otherwise  determined/'  But,  it  appearing  that  two  orders  had  been 
made  by  the  commissioners,  and  that  the  notices  did  not  refer  to  the 
order  then  produced  by  the  respondents,  the  Court  quashed  the  order. 

If  this  Court  should  be  of  opinion  that  the  sessions  had  jurisdiction  to 
entertain  the  appeal,  the  order  of  sessions  was  to  be  confirmed ;  other- 
wise to  be  quashed. 

Sir  •/.  CampheU^  Attorney-General,  Balguy,  and  Mellor^  in  support  of 
the  order  of  sessions. — The  questions  are,  1.  Whether  an  appeal  is  given 
by  Stat.  59  G.  3,  c.  134,  s.  39  ?  2.  Whether,  if  given,  it  is  taken  away 
by  fitat.  5  &  6  W.  4,  c.  50,  s.  1  ?  As  to  the  first  point :  sfat.  59  G.  3, 
c.  134,  8.  39,  empowers  the  commissioners  to  stop  up  footways,  "  on 
notice  being  given  in  the  manner  and  form  prescribed  by"  stat.  55  G. 
8,  c.  68.  Now  the  form  given  by  that  statute,  sect.  2,  and  sched.  (A) 
there  referred  to,  states  that  the  order  will  be  confirmed  and  enrolled 
at  sessions,  unless  "upon  an  appeal  against  the  same  to  be  then  made," 
it  be  otherwise  determined.  Taking  tliese  several  enactments  together, 
it  is  clear  that  sect.  39  of  stat.  59  G.  3,  Ci  134,  gives  an  appeal.  The 
object  of  such  a  notice  is,  that  any  aggrieved  party  may  appeal ;  it 
would  be  idle  to  publish  the  notice,  if  the  thing  done  could  not  be  alter- 
ed. In  Rex  V.  St,  James,  Westminster,  2  A.  &  E.  241,  (29  E.  C.  L.  H.,) 
where  a  statute  (2  G.  3,  c.  5S)  authorized  the  making  of  rates,  and  tl  en 
enacted  that,  if  any  person  found  himself  aggrieved  thereby,  he  shoi.ld 
first  apply  to  two  justices  for  the  city  and  liberty  of  Westminster,  and, 
if  not  relieved,  should  pay  the  rate,  and  might  then  appeal  to  the  ses- 
sions, Pattesox,  J.,  said,  "  I  cannot  understand  that  the  legislature? 
should  do  so  absurd  a  thing  as  to  direct  an  application  to  justices,  and 
then  oblige  the  justices  to  say  to  the  person  applying,  '  We  have  no 
power  to  relieve  you,  therefore  you  must  go  to  the  sessions."*  That 
course  of  reasoning  may  be  adopted  here.  It  appears,  by  the  recital 
of  stat.  55  G.  3,  c.  68,  s.  1,  that  one  specific  purpose  of  that  act  was  tc 
give  more  public  notice  of  orders  for  stopping  highways,  and  "  a  greatei 
facility  of  appeal'*  against  them;  and  the  directions  as  to  notices  of 
orders  were  no  doubt  intended  to  promote  those  objects.  It  is  reasona- 
ble to  suppose  that  an  appeal  to  sessions  would  be  given  against  such 
large  powers  as  are  conferred  by  the  act  of  59  G.  3.  A  clause  giving 
an  appeal  is  to  be  construed  liberally;  Rex  v.  The  Justices  of  Salop,  2 
B.  &  Ad.  145,  (22  E.  C.  L.  R.,)  is  an  instance  of  such  a  construction. 
Secondly,  it  may  ho  objected  that  stat.  55  G.  3,  c.  68,  is  repealed.  But 
stat.  59  G.  3,  c.  134,  is  still  in  force;  and  that  which,  by  incorporation, 
has  become  part  of  it  is  not  affected  by  the  repeal  of  another  act. 

Waddington^  contra. — No  case  has  been  cited  in  which  an  appeal  has 
been  held  to  be  given  by  implication.  The  rule  is,  that  it  can  be  given 
only  by  express  words ;  per  Abbott,  C.  J.,  in  Rex  v.  Hanson,  4  B.  & 
Aid.  521,  (6  E.  C.  L.  R.)  Such  an  eflect  cannot  be  attributed  to  a 
clause  in  stat.  59  G.  3,  c.  134,  merely  directing  a  notice  to  be  given 
conformably  to  stat.  55  G.  3,  c.  68.  The  reference  to  a  form  there  set 
forth  in  a  schedule  does  not  incorporate  the  appeal  clause,  sect.  3,  of  tho 
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game  act :  the  form  itself  is  not  of  a  notice  of  appeal,  or  a  notice  to  b(! 
given  by  the  party  who  would  become  appellant.  If,  indeed,  the  appeal 
clause  of  stat.  55  G.  3,  c.  68,  were  incorporated  in  the  subsequent  act, 
there  would  be  an  end  of  this  case.  There  is  no  instance,  unless  the 
present  be  one,  in  which  an  appeal  to  sessions  is  given  against  any  act 
of  the  commissioners,  by  stat.  59  G.  3,  c.  134,  or  the  previous  church- 
building  act,  58  G.  3,  c.  45,  although  many  more  important  powers  are 
conferred  than  those  now  in  question,  as,  for  instance,  by  stat.  51)  G.  3, 
c.  134,  sect.  36.  The  power  now  in  question  is  restricted  by  the  provi- 
sion that  two  justices  must  consent  to  the  oruer.  In  stat.  55  G.  3,  c. 
08,  the  right  of  appeal  is  not  left  to  be  inferred  from  the  terms  of  the 
schedule,  but  is  expressly  given  by  sect.  3.  It  is  true  that  the  mention 
of  an  appeal  is  improper  in  a  notice  under  stat.  59  G.  3,  c.  134,  if  no 
appeal  is  given  by  the  act;  but  that  circumstance  alone  is  not  sufficient 
to  authorize  it.  The  retention  of  that  part  of  the  notice  was  probably 
an  inadvertence.  The  appeal  clause  of  stat.  55  G.  3,  c.  ^S,  if  imported 
into  the  other  statute,  is  incongruous;  for  it  requires  notice  to  be  given 
to  the  surveyors  of  the  highways,  who  have  nothing  to  do  with  the  ways 
to  be  stopped  under  stat.  59  G.  3,  c.  134,  s.  39 ;  and  it  furnishes 
no  provision  for  notice  to  the  commissioners  for  building  churches,  or  to 
the  consenting  magistrates.  {^The  Attorn ey- General  suggested  that  the 
notice  would  be  sufficient  if  given  as  nearly  in  accordance  with  tha*; 
referred  to  as  the  circumstances  would  permit :  Regina  v.  The  liecorder 
of  Carmarthen,  7  A.  &  E.  756,  (34  E.  C.  L.  R.,)  S.  C.  3  Nev.  &  P.  19.  j 
It  is  asked  what  use  there  is  in  giving  notice  of  the  order  to  stop,  if 
there  be  no  appeal ;  but  the  order  informs  the  public  that  the  way  is  n<i 
longer  to  be  used.  [Patteson,  J. — Is  the  consent  of  justices  ministerial 
or  otherwise  ?  If  it  be  more  than  ministerial,  it  is  an  order  of  justices 
and  may  be  appealed  against  as  such.]  It  is  an  order  of  the  commis- 
sioners, though  with  the  justices'  consent.  The  consent  would  be  in- 
operative of  itself.  And  the  appeal  here  is  against  an  order  of  the  com- 
missioners, not  of  the  justices.  Ilex  v.  St,  James,  Westminster,  does  not 
apply :  the  Court  there  merely  adopted  the  best  decision  that  offered 
itself,  in  the  difficulty  created  by  the  words  of  the  particular  act. 

Lord  Dexman,  C.  J. — The  objection  arising  from  the  repeal  of  stat. 
55  G.  3,  c.  68,  is  not  insisted  upon,  and  does  not  seem  tenable.  As  to 
the  question,  whether  or  not  an  appeal  is  given  by  the  reference  in  star. 
59  G.  3,  c.  134,  s.  39,  to  the  former  statute,  I  confess  I  am  strongly  of 
opinion  that  it  was  intended ;  but,  on  the  whole,  I  cannot  say  that  it  is 
done.  AinJOTT,  C.  J.,  says,  in  Bex  v.  Hanson,  speaking,  not  from  any 
authority,  but  from  his  own  observation,  that  a  right  of  appeal  cannot 
be  implied,  but  must  be  given  by  express  words.  Ilere  it  is  not  so  given. 
The  notice  of  the  order  certainly  appears  by  its  form  to  challenge  an 
appeal ;  but  the  direction  as  to  notice  of  appeal  in  stat.  55  G.  3,  c.  Ov"^, 
does  not  point  out  the  parties  who,  in  this  case,  ought  to  receive  it ;  and 
there  is  nothing  in  Regina  v.  The  Recorder  of  Carmarthen  that  ade- 
quately meets  this  objection.  The  reason  why  a  power  of  appeal  ought 
not  to  be  implied  is,  that  the  appeal  brings  a  new  set  of  parties  into 
action,  and  it  is  necessary  that  the  persons  to  be  affected  and  the 
machinery  to  be  employed  should  be  distinctly  pointed  out.  The  refer- 
ence to  stat.  55  G.  3,  c.  68,  in  stat.  59  G.  3,  c.  134,  s.  39,  falls  infinitely 
short  of  this  object. 
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LiTTLEDALE,  J. — We  cannot  here  intend  a  power  of  appeal.  I  admit 
that  the  words  of  stat.  55  G.  3,  c.  68,  sched.  (A.),  must  be  considered 
as  if  introduced  in  stat.  59  G.  3,  c.  134,  s.  39,  and  perhaps,  if  a  power 
of  appeal  could  be  implied,  it  would  be  so  here ;  but  Abb6tt,  C.  J.,  says, 
inltezY,  Hanson  J  that  that  power  cannot  be  given  by  implication.  And 
the  notice  in  55  G.  3,  c.  68,  sched.  (A.),  where  it  mentions  an  appeal, 
refers  to  sect.  8  of  the  same  act,  which  relates  to  the  stopping  of  ways 
that  are  under  the  jurisdiction  of  a  surveyor.  When  that  notice  is  in- 
corporated in  stat.  59  G.  3,  c.  134,  s.  39,  the  words  relating  to  an  appeal 
seem  to  be  surplusage. 

Patteson,  J. — The  act  of  59  G.  3  stops  short  of  expressly  giving  an 
appeal.  The  dictum  in  Rex  v.  Sanson^  that  a  certiorari  lies  unless 
expressly  taken  away,  but  an  appeal  does  not  lie  unless  expressly  given, 
seems  to  be  clear  now.  The  provision  as  to  notice,  in  stat.  59  G.  3,  c. 
134,  8.  39,  is  made  after  giving  power  to  the  commissioners  to  stop  or 
alter,  or  vary  such  paths,  footways,  and  passages  '^as  to  them  may 
appear  useless  and  unnecessary,  or  as  they  shall  think  fit  to  alter  or 
vary ;"  provided  the  same  be  done  with  consent  of  two  justices,  and  on 
notice  given  as  prescribed  by  stat.  55  G.  3,  c.  68 :  but  it  is  not  added 
that  in  such  cases  the  party  aggrieved  may  appeal.  If  it  was  intended 
that  an  appeal  should  lie,  it  has  not  been  said. 

Williams,  J. — There  are  innumerable  instances  where  an  appeal  i& 
given  in  terms ;  but  no  case  has  been  mentioned  in  which  it  has  been 
given  by  implication.  By  the  reference  to  stat.  55  G.  3,  c.  68,  on  the 
subject  of  notice,  an  appeal  seems  to  have  been  contemplated ;  but  it 
should  have  been  expressly  given. 

Bule  absolute  for  quashing  the  order  of  sessions  and  con* 
firming  the  order  of  the  commissioners. 


The  QUEEN  against  The  MANCHESTER  and  LEEDS  Railway 
Company. — ^p.  413. 

A  oertioniri  will  not  be  grtnted  to  bring  up  the  inquisition  of  a  compensation  jury,  unless  de- 
fects in  the  inquisition  be  positively  sworn  to. 

Thus,  where  a  statute  (6  &  7  W.  4,  c  cxi.,)  directed  that  a  railway  company  should  not  take 
lands,  unless  set  out  in  a  schedule  to  the  act,  or  cerlifiod  by  justices  to  have  been  omitted  hy 
mistake,  it  was  held  not  sufficient  to  show  that  land^i  which  were  the  subject  of  the  inquini- 
tion  were  not  in  the  schedule,  without  negativing  the  fact  of  the  certificate. 

Nor  to  assert  generally,  in  addition  to  such  statement,  that  the  act  did  not  authorize  taking  the 


Nor  to  allege  further  that  certain  objections  were  made  in  a  protest  delivered  before  the  taking 
of  the  inquisition,  which  were  now  in  general  terms  sworn  to  be  true. 

If  the  objection  be  to  the  form  of  the  inquisition,  a  copy  should  be  pet  out,  or  it  should  l>o 
sworn  that  the  deponent  could  not  procure  a  copy ;  and  he  should  in  the  latter  case  swear 
positively  on  information  and  belief. 

It  is  not  enough  to  swear  that  he  *'  objects"  that  the  inquisition  does  not  contain  certain  requi- 
sites pointed  out 

The  granting  a  certiorari  b  matter  of  discretion,  though  there  are  fatal  defects  on  the  face  of  the 
proceedings  which  it  is  sought  to  bring  up. 

It  is  an  almost  invariable  rule  that,  where  a  party  applying  for  a  certiorari  fails  from  incomplete- 
ness in  his  affidavits,  he  will  not  have  a  certiorari  granted  to  him  upon  fresh  affidavits  supply 
ing  the  defect ;  as  in  the  case  of  the  defects  above  mentioned 

Especially  if  he  appeara  to  have  suilered  no  injury ; 

Or  to  have  siiaffitad  to  the  proceedings  below. 
VOL.  XZXV. — 42 
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Semble,  per  Lord  Drnmatt,  C.  J.,  that  the  rule  reqairing  that,  in  proceedings  hy  an  inlcnor 
jurisdiction,  the  facts  giving  the  jurisdiction  should  appear  on  the  face  of  such  prooeedio^ 
)s  not  confined  to  facts  oeoessarily  within  the  knowledge  of  the  party  exercisiog  the  juris- 
diction. 

Sir  F.  Pollock  obtained  a  rule,  in  Easter  term  last,  calling  upon 
the  Manchester  and  Leeds  Railway  Company  to  show  cause  \)rhy  a 
'c':jrtiorari  should  not  issue  to  remove  an  inquisition  taken  for  the  pur- 
pose of  inquiring,  assessing,  and  giving  a  verdict  for  the  money  to  be 
paid  to  Henry  Taylor  and  others  for  the  purchase  of  certain  lauds,  &c., 
taken  by  the  company  under  stat.  6  &  7  VV.  4,  c.  cxL,  (local  and  poi- 
sonal,  public,)  {a)  and  all  proceedings  had  thereon. 

The  act  empowered  the  company  to  make  a  railway,  &c.,  over  the 
lands  delineated  on  the  plans,  and  described  hi  books  of  reference, 
deposited,  &c.  (sect.  3;)  and  over  lands  dehneated  on  the  maps  and 
plans,  "although  such  lands  or  any  of  them,  or  the  situation  thereof 
respectively,  or  the  name  of  the  owners  or  of  the  occuj)iers  thereof 
respectively,  may  happen   to   be.  omitted,  misstated,  or  erroneously 
described  in  this  act  or  in  the  schedule  tliereto,  or  in  tlie  said  books  of 
reference,  if  it  shall  appear  to  any  two  or  more  justices  of  the  peace" 
of  Lancasiiire,  the  West  Riding  of  Yorkshire,  or  the  borough  of  Leeds, 
(in  case  of  dispute,)  "  and  be  certified  by  writing  under  their  hands, 
that  such  omission,  misstatement,  or  erroneous  dc:scription  proceeded 
from  mistake,"  (sect.  5 ;)  and  that  they  should  not  take,  &:c.,any  house 
or  other  building  erected  on  or  before  30th  November,  1835,  or  any 
garden,  orchard,  &c.,  other  than  and  except  such  as  were  specified  in 
the  schedule  to  tlie  act,  without  the  consent  in  writing  of  the  owners 
and  occupiers,  unless  the  omission  in  the  schedule  should  have  pro- 
ceeded from  mistake,  and  should  be  so  certified  as  before  provided, 
(sect.  7.)     Owners  and  occupiers  might  agree  to  receive  satisfaction 
and  recompense  for  their  lands ;  and,  if  they  should  not  agree  with  the 
company,  the  amount  was  to  be  settled  by  a  jury,  (sect.  137.)    Sect. 
138  enacted  that,  if  any  person,  &c.,  interested  or  entitled  should  not 
agree  with  the  company  as  to  tlie  amount  of  purchase-money  or  com- 
pensation; or  should  refuse  the  purchase-money,  &c.  otfored  by  them, 
and  should  give  notice  as  in  that  section  was  specified,  and  request  that 
the  dispiUe  should  be  determined  by  a  jury;  or  should,  for  twenty-one 
days  after  notice  given  to  such  person,  &c.,  neglect  or^refuse  to  treat; 
and  in  other  cases  (some  of  which  were  specifi(Hl}  where  agreement  for 
compensation  could  not  be  made  ;  the  company  should  issue  a  warrant 
to  the  sheriff,  &c.,  to  summon  a  jury,  who  should  inquire  of,  and  assess 
and  give  a  verdict  for,  the  sum  to  be  ])aicj  for  purchase  or  compensa- 
tion, "and  the  said  sheriff,"  &c.,  "shall  accordingly  give  judgment  for 
such   purchase-money,  satisfaction,  r^'compense,  or  compensation  as 
sliall  be  assiissed  by  such  jury  ;  which  said  verdict  and  the  judgment 
/hereon  to  be  pronounced  as  aforesaid  shall  he  bindinar  and  conclusive' 
to  all  intents  and  purposes  upon  all  persons  and  corporations  wliatso 
ever :"  provided  that  seven  days'  notice  of  the  time  and  place  at  which 
the  jury  were  to  be  n^turned  should  be  given  by  the  company  to  the  party. 
Sect.  140  enacted,  "that  the  said  verdicts  and  judgments,  being  first 
signed  by  the  said  sheriff,"  &c.,  "  presiding  at  the  taking  of  such  verdict 
and  pronouncing  such  judgment  respectively,  shall  be  kept  by  the  clerk 
of  the  peace  for  the  county  or  riding  in  which  the  matter  in  dispute 
(a)  "  An  Act  for  making  a  Railway  from  Manchester  to  Leeds." 
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shall  have  arisen  among  the  records  of  the  quarter  sessions  of  sucn 
county  or  riding,  and  shall  be  deemed  records  to  ail  intents  and  pur 
poses  ;  and  the  same  or  true  copies  thereof  shall  be  allowed  to  be  good 
evidence  in  all  courts  whatsoever ;  and  all  persons  shall  have  liberty 
to  inspect  the  same,  paying  for  such  inspection,''  &c. 

The  affidavits  in  support  of  the  rule  stated  that  the  company  claimed 
to  take  part  of  Taylor's  land,  and  issued  their  warrant  to  the  shcriif, 
that  a  jury  was  summoned  to  assess  the  value,  and  that  the  company 
gave  notice  accordingly  to  Taylor;  that  he  served  them,  and  tlie  she- 
riff, with  a  notice  or  protest,  denying  their  right  to  take  certain  parts  of 
the  land,  for  reasons  alleged  in  the  'notice,  which  (as  appeared  by  the 
description  of  the  notice  in  the  affidavit)  were,  that  some  parts  were 
not  specified  in  the  act  of  Parliament,  or  in  the  schedule,  "  and  that 
two  justices  had  not  jurisdiction  to  grant  a  certain  certificate  as  to  the 
omission ;"  and  that  other  parts  named,  (some  of  which  fell,  as  ex- 
plained, within  the  description  in  sect.  7,)  were  not  described  in  the 
book  of  reference,  or  the  act,  or  the  schedule,  (not  negativing  the 
certificate  of  the  justices :)  That  the  jury  were  impannelled,  &c.,  the 
deponent  appearing  under  protest,  and  gave  their  verdict  for  the  sum 
to  be  paid  for  premises  of  Taylor,  which,  in  the  inquisition,  were  stated 
to  be  particularized  in  the  warrant  to  the  sheriff,  and  to  be  by  the  act 
of  Parliament  authorized  to  be  taken,  "but  which  this  deponent 
asserts  is  not  the  fact.'*  The  affidavit  tlien  added,  "  and  this  depontut 
further  objects  that  the  said  inquisition  does  not  set  forth,"  &c.  (certain 
particulars  supposed  to  be  requisite.)  The  deponent  then  alleged  that 
the  only  description  of  his  property  in  the  books  of  reference  was  set 
forth  in  an  extract  contained  in  the  affidavit,  "  and  that  all  the  facts  set 
forth  in  the  said  protest,  so  served  upon  the  said  company,  and  upon 
the  sheriff  of  Lancashire,  as  aforesaid,  are  true,  as  deponent  verily 
believes,"  with  some  trifling  exceptions,  which  were  stated. 

Cressweit,  Sir  ^F.  fV.  Follettj  and  Tomtinson,  now  showed  cause, 
and  contended,  first,  that  the  objections  were  invalid  in  themselves ; 
secondly,  that  the  facts  raised  them  were  not  positively  sworn  to  in  the 
affidavits. 

Sir  F.  Pollock  and  Sir  G,  A,  Letvin^  contrai,  contended  that  the  ob- 
jections were  fatal,  and  that  the  deponent  must  be  uiKl(?rstood  as  swear- 
ing to  the  facts,  and  that  the  affidavits  stated  them  with  sufficient 
positiveness,  at  any  rate,  to  induce  the  Court  to  have  tlie  inquisition 
brought  up  for  examination. 

Lord  Denman,  C.  J.  We  should  issue  the  certiorari  if  it  distinctly 
appeared  that  the  jury  had  comprehended  in  their  verdict  any  thing 
which  they  wiere  not  authorized  to  include.  But  we  cannot  assunje 
that  the  fact  is  so,  unless  the  affidavits  positively  state  it.  They  should 
either  set  out  the  inquisition,  or  show  that  the  deponent  has  no  copy, 
and  then  distinctly  slate  that  he  is  informed  of  and  believes  the  facts 
raising  the  objection.  Here  all  that  appears  as  to  the  inquisition  is,  * 
that  the  party  "objects"  that  certain  deficiencies  exist.  It  is  said  that 
this  is  an  objection  upon  oath ;  but  suppose  he  had  actually  said,  "  I 
object  upon  oath,"  that  would  merely  be  a  solemn  form  of  stating  the 
objection.  Then,  as  to  the  authority  of  the  company  to  take  the  lands, 
and  of  the  jury  to  assess  the  value.  This  should  be  distinctly  nega- 
tived. Here  all  that  is  positively  sworn  to  is  the  description  in  the  books 
of  reference,  which  is  alleged  to  be  insufficient,  and  the  statement  hy 
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Mr.  Taylor  in  his  protest,  that  the  lands  were  not  properly  desscribed 
in  the  act  or  schedtde.  It  should  be  shown  positively  that  the  justices 
have  not  certified;  for  their  certificate  would  give  the  power.  To 
assert,  generally,  that  it  is>not  the  fact  that  the  statute  authorizes  the 
proceeding,  is  not  enough ;  it  should  be  stated  how  it  fails  to  do  so. 
Even  if  the  misdescription  in  the  schedule  raised  a  prima  facie  case, 
the  want  of  authority  should  be  fully  shown.  We  are  bound  to  see 
that  all  facts  have  been  brought  before  us.  I  disclaim  the  principle 
that  we  are  to  issue  a  certiorari  to  bring  up  the  inquisition  on  the 
ground  that  there  may  probably  be  defects ;  we  must  clearly  see  that 
facts  do  exist,  which  will  bring  the  defects  before  us.  I  would  further 
observe,  as  a  warning,  that  we  cannot  encourage  applications  of  this 
sort ;  otherwise  they  would  be  made  by  every  person  who  might  be 
dissatisfied  with  the  verdict  of  the  jury.  We  must  hold  parties  strictly 
to  the  rules  by  which  the  issuing  of  writs  of  certiorari  is  restrained. 

LiTTLEDALE,  J.  Either  there  should  be  a  regular  copy  of  the  inqui- 
sition, or,  if  that  cannot  be  procured,  the  fact  should  be  stated,  and  then 
the  party  should  swear  directly  to  his  information  and  belief. 

Patteson,  J.  As  to  the  statement  of  supposed  defects  in  the  inqm 
sition  by  merely  saying  that  the  party  objects  that  they  exist,  it  is  urged 
that  any  person  of  common  sense  must  see  that  he  means  to  swear  to 
the  fact.  Then  why  does  he  not  swear  to  it }  I  never  will  encourage 
a  man  to  use  other  language,  and  that  purposely,  for  so  I  must  take  the 
fact  to  be  here.  I  know  that,  in  proceedings  in  other  places,  the 
language  of  a  deposition  is,  "  deponent  further  submits  :**  but  that  must 
be  only,  I  presume,  in  the  case  of  a  proposition  of  law.  As  for  the 
other  objections  to  the  proceedings,  I  agree  with  my  Lord  Chief  Justice 
that  we  should  be  cautious  how  we  grant  a  certiorari  without  positive 
affidavit  of  facts.  It  is  not  sufficient  for  a  deponent  to  say  he  asserts 
generally  that  it  is  not  the  fact  that  the  statute  authorizes  the  proceed- 
ings :  he  should  show  how  it  fails  to  do  so. 

Williams,  J.  It  is  true  that  we  are  not  called  upon,  at  this  stage,  to 
quash  the  inquisition ;  but  We  ought  to  see  clearly  that  the  affidavits 
state  facts  raising  the  objections.  The  practice  is,  I  believe,  the  most 
lax  in  the  instance  of  removing  convictions  by  certiorari.  But  there 
the  conviction  is  not  made  up  till  the  last  moment,  whereas  the  error 
has  arisen  upon  the  hearing  (a).  It  is  expected,  in  such  a  case,  that 
the  affidavits  should  show  some  error  committed  by  the  magistrate ;  and 
then,  although  the  conviction  may  be  drawn  up  afterwards,  credit  is 
given  to  the  justice  that  he  will  return  a  conviction  agreeable  to  the 
facts  which  took  place  at  the  hearing  where  the  affidavit  shows  an  error 
committed ;  if  that  were  not  so,  a  certiorari  never  could  be  granted  in 
such  a  case.  But  here  nothing  is  distinctly  sworn  to,  showing  an  error 
in  any  part  of  the  proceedings ;  and  as,  in  this  case,  there  is  a  regular 
record  to  which  recourse  might  be  had,  I  see  a  difficulty  in  saying  how 
this  inquisition  could  be  sufficiently  brought  before  us  except  by  veri- 
fying it  fully,  which  could  be  easily  done  by  a  copy. 

Rule  discharged. 

Sir  F.  Pollock,  in  the  same  term,  June  14th,  moved  for  a  rule  similar 
to  that  which  had  been  discharged.  The  former  alSidavits  were  read 
in  support  of  the  rule,  with  new  ones,  verifying  a  copy,  which  was  an- 

(a)  See  Maa$ey  v.Johnaon,  12  Eait,  67. 
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nexed,  of  the  inquisition  and  warrant,  stating  that  the  company  had 
given  Taylor  notice  to  treat,  and  also  deposing  positively  to  the  alleged 
defects  before  complained  of.     The  inquisition  did  not  show  tliat  any 
uotice  to  treat  had  been  given  to  Taylor ;  nor  did  it  state  that  any  of 
tlie  events  had  arisen,  upon  which,  under  sect.  138,  the  company  were 
to  issue  the  warrant.     It  ran  as  follows.     "An  inquisition, verdict,  and 
judgment,  held^  taken,  and  given,  at,*'  &c. "  on,"  &c.,  "  before  me,  Tho- 
mas Bright  Crosse,  Esq.,  Sheriff,"  &c.  "  pursuant  to  an  act  of  parliament 
made,"  &c.,  "on  the  oaths,"  &c.,  "duly  empannelled,  summoned,  anc' 
returned  by  the  said  sherifl,"  "in  pursuance  of,  and  in  obedience  .to,  p 
warrant  made  and  issued  under  the  common  seal  of  the  Mancheste> 
and  Leeds  Railway  Company,  to  me  directed  and  delivered,  and  here- 
unto annexed;  who,  being  sworn  and  charged  as  in  and  by  the  said 
Av arrant  directed,  upon  their  oaths  present  and  say  that  they  have  in- 
quired of,  found,  and  assessed,"  &c.     The  annexed  warrant  was  in  the 
name  of  the  company,  incorporated  by  an  act,  &c. ;  it  said  nothing  of 
any  notice  to  treat,  or  of  any  event  pointed  out  in  sect.  138  as  ground 
for  a  warrant,  but  was  described  only  as  "  this  our  warrant  pursuant  to 
the  powers  for  that  purpose  given  us  by  the  said  act."     The  inquisition 
assessed  the  purchase  money  to  be  paid  to  Taylor  at  the  gross  sum  of 
17,000/.,  and  found  that  no  compensation  was  to  be  paid  for  any  damage. 
The  Court  took  time  to  consider;  and  afterwards, in  Michaelmas  term, 
1838,  granted  a  rule  nisi.     The  rule  was  drawn  up  to  show  cause  (as 
before),  on  notice  to  the  clerk  of  the  company.     In  Michaelmas  term 
(November  26th),  1838. 

Cresswell  showed  cause.  The  first  question  is,  whether  the  Court, 
in  its  discretion,  will  grant  the  certiorari,  on  a  second  application,  the 
first  having  failed.  If  this  be  now  done,  what  limit  can  be  assigned  to 
the  practice  ?     In  Bex  v.  Orde  (a)  this  Court  discharged  a  rule  for  a 

(a)  The  KING  against  ORDE.— p.  420. 

A  role  for  a  quo  warranto  information  against  a  mayor,  on  the  ground  that  he  did  not  reode  at 
the  charter  required,  was  discharged  on  affidavits  showing  residence.  Afterwards  a  second 
rale  was  obtained,  on  the  same  ground,  on  affidavits  impeaching  the  former  opposing  affida- 
vits, and  lending  to  show  that  the  residence  was  colourable.  The  rule  wss.discharged,  on  the 
ground  that  a  second  application  ought  not  to  have  been  made  after  the  former  decision ;  but 
without  costs,  as  the  Court  had  granted  the  rale  nisi. 

In  Michaelmas  term,  1830,  Denman  obtained  a  rule  nisi  for  an  information  in  the  nature  of 
quo  warranto,  calling  u()on  J.  6.  Orde,  Esq.,  to  show  by  what  authority  he  claimed  to  be  mayor 
of  the  borough  of  Berwick-upon-Tweed,  on  the  ground  (among  othern)  that,  at  the  time  of  his 
election,  he  was  incapable  of  being  elected  by  rea}<on  that  he  did  not  reside  and  inhabit  within 
the  sai<l  borough,  nor  was  at  scot  and  lot,  or  partaker  of  the  assessments  there.  The  affidavits 
in  support  of  the  rule  alleged  the  faicts,  as  above,  and  also  set  out  a  clause  of  the  charter  for  the 
purpose  of  showing  that  residence,  &c.,  were  essential:  the  affidavits  in  answer  stated  that  Mr. 
Onie  was  tenant  of  a  house  in  Berwick-upon-Tweed,  at  which  he  generally  slept ;  and  that  no 
rates,  ^£c,  had  been  made  or  levied  since  he  came  to  reside.  The  rule  was  discharged  with 
costs,  in  the  same  term  (27th  November.)  Present  Lord  Tender »kn,  C  J.,  Pahkk,  Taus* 
TOK,  and  Pattsson,  Js.  Campbell  snd  Ingham  against  the  rale;  Sir  T,  Denman^  Attomev 
General,  in  support  of  it 

In  Hilary  term,  1831,  Sir  T,  Denman,  Attorney -General,  obtained  a  rale  nisi  to  the  sameefTecL, 
on  the  ground  above  specified.  The  rale  was  drawn  up  on  reading  some  of  the  affidavits  filed  on 
the  previous  occasion,  and  also  affidavits  impeaching  those  filed  in  opposition  to  the  former  rule,  and 
tending  to  show  that  the  residence  of  Mr.  Orde  was  coldu  rable.  Cause  was  shown  i  n  the  same  term, 
(3 1  at  Jan. ;)  and,  upon  its  being  opened  that  the  application  was  against  the  same  party,  and  on  the 
same  alleged  defect,  as  before,  Lord  Ten derden,  C.  J.,  interposed,  and  said  that  the  rule  oujrht  not 
tc  have  been  granted,  that  the  objection  to  the  mayor's  title  was  a  captious  one.  and  that  to  allow  it 
to  be  raised  on  a  second  application  would  be  to  encourage  parties  to  come  before  the  Court  in  the 
first  instance  with  an  imperfect  case,  and  then  eke  it  oat  on  a  second  application  by  picking  out  in 
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quo  warranto,  which  had  heen  obtained  after  a  previous  rule  against 
tlif  same  party  had  been  discharged,  though  the  S(?cond  rule  was  ob 
lained  on  affidavits  explaining  and  contradicting  those  upon  which  the 
former  rule  had  been  discharged.  Here  the  case  is  the  weaker,  becau'V 
it  does  not  appear  that  the  party  applying  has  been  injured ;  the  inqui 
sition  itself  gives  no  title.  [Patteson,  J.  By  sect.  140,  the  judgmeiii 
is  to  he  recorded,  and  to  be  deemed  a  record  to  all  intends  and  purposes. 
If  it  be  a  judgment  of  record,  is  not  the  remedy  by  error  rather  than 
c^^rtiorari  ?]  That  is  another  objection  to  the  rule,  if  these  proceedings 
be  treated  as  the  act  of  a  Court  of  record  ;  and,  if  they  be  not  in  the  na- 
ture of  proceedings  of  a  Court,  how  can  there  be  a  certiorari  at  all?  Li 
Jiex  V.  The  Trustees  of  the  Norwich  and  Wat  ton  Road,  5  A.  &  E.  563, 
(31  E.  C.  L.  R.  398;)  the  inquisition  was  not  a  record.  [Sir  F,  Pollock 
referred  to  Rex  v.  The  Nottingham  Old  Water  Works  Company ,  6  A. 

6  E.  355,  (33  E.  C.  L.  R.  90.)]    There  the  question  was  merely  whether 
a  mandamus  was  rendered  unnecessary  by  the  verdict  and  judgmeul 
being  made  records.     Next,  admitting  that  the  certiorari  lies,  and  that 
the  Court  will  examine  into  the  regularity  of  t!ie  inquisition,  the  first 
objection  is,  that  it  does  not  recite  that  the  company  had  given  Taylor 
notice  to  treat.     It  has  often  been  laid  down  that  this  is  necessary  for 
the  purpose  of  showing  jurisdiction ;  but  the  notice  to  treat  is  not  he^re 
evssential  to  the  jurisdiction ;  it  is  sufficient,  by  sect.  13S,  that  the  parties 
should  not  agree  as  to  the  amount ;  and  that  fact  appears  by  one  of  the 
parties  having  issued  a  warrant  to  have  the  amount  assessed.    Further, 
the  instances  in  which  an  averment  of  the  facts  raising  the  jurisdiction 
was  required,  have  occurred  where  the  party  holding  the  inquisition, or 
making  tlie  adjudication,  had  cognisance  of  the  facts  which  were  to  be 
stated.     Thus,  under  stat.  1 1  G.  2,  c.  19,  s.  16,  justices  putting  landlords 
into  premises  on  a  vacant  possession  themselves  ascertain  the  facts. 
The  same  principle  applies  to  an  order  for  stopping  up  a  highway  as 
uimecessary,  under  stat.  55  G.  3,  c.  68,  s.  2.  [a)    So  in  Kite  and  line's 
Case,  1  B.  &C.  101,  (8  E.  C.  L.  R.  32,)  the  conviction  was  held  bad,  for 
not  showing  a  fact  essential  to  the  jurisdiction,  and  of  which  the  con- 
victing magistrates  were  to  take  cognisance.   In  Rex  v.  The  Mai/or,  ^-c, 
of  Liuerpooly  4  Burr.  2244,  the  sheriff,  before  whom  the  inquisition  wa5 
holden,  was  himself  to  give  the  notice ;  and  therefore  the  inquisition 
was  quashed  for   not  showing   such  notice.     In    Rex  v.  Bagahaw, 

7  T.  R.  363,  the  jury  was  summoned,  and  the  order  upon  tlie  inquisi- 
tion made,  by  the  trustees,  who  were  to  give  the  notice.  So  in  Rti 
V.  The  Trustees  of  the  Norwich  and  Walton  Road,  5  A.  &  E.  563, 
(31  E.  C.  L.  R.  398,)  the  trustees,  who  were  to  give  the  notice,  were 
the  parties  before  whom  the  inquisition  was  holden.  There,  Patte-, 
SON,  J.,  would  not  express  a  positive  opinion  whether  the  notice  should 
appear,  but  said  that  his  impression  was  "  that  it  should  appear,  not  as 
the  finding  of  the  jury,  but  in  the  nature  of  a  caption."     Now,  acap- 

coiwutencies  in  the  oppotin^  affi'lavits.  The  Coort  according:ly  diBcharged  the  rule  withmt 
hiring  any  answer  to  it  on  the  merits;  but  gave  no  cnsto,  inasmuch  as  it  had  been  the  error  of 
the  Court,  in  granting  the  second  rule  nisi*  which  occasioned  the  defendant  to  appear. 

Present  Lord  Tiif  dsrdsm,  C.  J.,  Littlbdalb,  Tauktoit,  and  Pattbsok,  Js. 

Cafnpbell  and  higham  against  the  rule. 

Sir  7.  Denman^  Attomey-Oeneral,  in  support  of  it 

Ex  relatione  Ingham. 

(a)  See  JieopT.  JfM/wsf  o/CamirM^Atr«,4  A.&E.  Ill,  (31  E.C.L.R.4S.) 
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tion  is  the  statement  by  the  Court  or  magistrate  of  that  which  is  witliiii 
their  own  knowledge,  and  upon  which  they  act.     But  what  knowledge 
coixld  the  sheriff  here  have  of  tlie  fact  of  notice  ?    It  was  not  to  be  found 
l>y  the  jury;  and,  indeed,  the  jury  could  find  nothing  except  upon  tlie 
assumption  of  the  facts  essential  to  the  jurisdiction.     If  it  lay  with  the 
slieritf  to  state  the  fact,  his  statement  would  be  conclusive,  even  though 
ta.lse,  according  to  the  principles  laid  down  by  Holroyd,  J.,  in  Bast  en 
V.  Careiv.  3  B.  &  C.  649,  (10  E.  C.  L.  R.  211.  J     But  that  will  not  be 
cootended  for  here.     (He  then  argued  upon  the  other  objections  taken; 
\yi\t  the  decision  of  the  Court  renders  it  unnecessary  to  go  into  these,  {a)) 
Sir  F.  Pollock,  contra.     The  Court  will  not  discharge  the  rule  upon 
tl\e    groimd  of  this  being  a  second  application,  after  they  have,  upon 
consideration,  determined  to  entertain  the  question  in  its  present  shape. 
The  powers  granted  by  the  act  are  in  derogation  of  the  common  law ; 
and,  however  necessary  they  may  be,  this  Court  has  always  watched 
ttie  exercise  of  such  powers  very  strictly.     It  is  said  that  no  injury  h 
suffered,  because  the  inquisition  gives  no  title.     But,  if  the  inquisition 
includes  lands  which  the  company  has  no  power  to  take,  then,  the 
^wliole  purchase-money  being  assessed  in  a  gross  sum,  Mr.  Taylor  is ' 
unable  to  separate  the  portion  that  belongs  to  the  lands  which  ouglit 
uot  to  have  been  taken :  he  cannot  therefore  receive  any  of  the  pur- 
chase-money without  subjecting  himself  to  a  kind  of  estoppel  against 
his  claim  to  the  lands  in  dispute,  from  his  consent  to  the  assessment  so 
made  for  all.     Next,  it  does  not  follow  from  the  judgment  having  bo- 
come  a  record  that  certiorari  will  not  lie.     Instances  of  certiorari  being 
granted  in  such  cases  may  be  found  in  4  Vin.  Abr.  330,  Certiorari  (A  ) 
and  (B.)    In  Groenvelt  v.  Burwell,  1  Salk.  263,  S,  C.  1  Ld.  Raym.  454, 
it  was  held,  by  Holt,  C.  J.,  "  That  wherever  a  new  jurisdiction  is 
erected  by  act  of  parhament,  and  the  Court  or  Judge  that  exercises 
this  jurisdiction  acts  as  a  Court  or  judge  of  record  according  to  the 
course  of  the  common  law,  a  writ  of  error  hes  on  their  judgments ; 
but  where  they  act  in  a  summary  method,  or  in  a  new  course  diflerent 
from  the  common  law,  there  a  \vrit  of  error  lies  not,  but  a  certiorari^ 
The  case  of  a  removal  of  proceedings  of  commissioners  of  sewers, 
which  was  there  mentioned  by  Lord  Holt,  1  Ld.  Raym.  469,  is  a 
strong  instance.     Again,  sect.  140  of  this  local  act  has  not  the  etlect 
suggested.     The  words  were  as  strong  in  the  corresponding  enactmcni 
in  Rex  v.  The  Nottingham  Old  Water  JVorks  Company y  6  A.  &  E. 
355,  (33  E.  C.  L.  R.  90,)  {b) ;  and  it  is  clear,  from  the  judgment  of 
Patteson,  J.,  there,  that  the  effect  of  judgments  of  record  will  not  be 
given,  for  all  purposes,  to  such  proceedings.     H(Te  there  is  nothing 
analogous  to  an  ordinary  judgment  of  a  Court  of  record :  there  could 
be  no  arrest  of  judgment :  and  it  is  difficult  to  see  how  error  could  be 
brought.     The  case  rather  falls  within  the  rule   of  Holt,  C.  J.,  in 

(a)  One  point  made  agBinet  the  rule  was,  that  the  oheriflT  or  under-sheriif  ^houhl  have  l>een 
called  on  to  show  cause,  a:*  being  the  party  summoning  the  jury,  and  giving  judgment,  under 
sect.  138.    4  Vin.  Abr.  339,340,  Certiorari,  (B.  3,)  was  cited. 

Mr.  Dealtry  stated,  lha»  it  was  not  the  practice  ta  give  notice  to  any  one  except  the  party  in- 
terested :  that,  in  removinfr  an  indictment,  notice  of  a  rule  t4>  show  caune  was  given  only  to  the 
prosecutor :  but  that,  in  removing  an  order  or  a  conviction,  notice  was  given  to  the  justice  as 
well  as  the  party,  because  the  justice  is  interested  in  supporting  it,  as  there  may  be  an  actiM 
against  him  if  the  order  or  conviction  he  illegaL 

The  Court  gave  no  judgment  on  this  point. 

(b)  Bee  p.  369. 
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Crosse  v.  Smithy  3  Salk.  80,  that  "  there  is  no  jurisdiction  which  can 
witlistand  a  certiorari."  Next,  it  is  argued  that  the  notice  to  treat  need 
not  be  alleged,  itiasuiuch  as  it  was  not  necessary  that  the  jurisdiction 
should  have  arisen  in  that  way:  but  that  renders  it  more  essential  to 
show  what  origin,  if  any,  the  jurisdiction  had.  The  argument,  that 
such  an  allegation  is  requisite  only  where  the  party  holding  the  inqui- 
sition has  personal  knowledge  of  the  fact,  raises  a  distinction  which  has 
never  been  recognised :  and  the  circumstance  is  not  adverted  to  in  the 
cases  where  the  allegation  has  been  held  necessary.  (He  also  argued 
on  the  other  points  of  the  case.) 

Lord  Djsnman,  C.  J.  Two  objections  are  urged  in  support  of  this 
rule.  The  first  is,  that  the  inquisition  does  not  show  that  there  wa 
notice  to  treat;  the  second,  that  it  comprises  land  which  the  compan 
had  no  power  to  take.  Against  the  rule,  it  has  been  urged,  first,  tliat 
no  certiorari  will  lie.  For  my  own  part,  I  beg  to  say,  that  I 'express  no 
doubt  that  it  will  lie.  As  to  the  objections  arising  upon  the  absence  of 
a  statement  of  notice  to  treat,  I  cannot  say  that  I  am  satisfied  with  the 
distinction  for  which  Mr.  Cresswell  contended ;  and,  as  to  the  land 
taken,  I  cannot  say  I  perceive  it  to  be  clearly  shown  that  the  land  iu 
question  was  subjected  to  the  company's  use.  But  it  is  clear  that  we 
must  exercise  a  discretion  as  to  granting  a  certiorari.  The  conduct  of 
the  party  applying  may  be  such  as  to  preclude  him  from  being  entitled 
to  it.  On  a  recent  occasion,  {Res:in(i  v.  The  Commit  lee  Afen  for  the 
South  Holland  Draimtge^  post,  p.  422,)  we  would  not  allow  a  party 
to  take  advantage  of  a  defect  on  the  face  of  the  inquisition  which  arose 
from  his  havhig  himself  requested  that  the  provisions  of  the  act  should 
he  deviated  from.  Here  it  does  not  appear  that  the  parly  applying  has 
I  een  injured  by  either  of  the  defects  lo  which  he  objects,  nor  that  he 
I '.ad  not  in  fact  full  notice,  nor  that  he  was  misled.  He  went  down  to 
lie  inquisition;  he  was  fully  heard  by  counsel;  (a)  but  he  is  disap- 
I  ointed  by  the  amount  eventually  awarded.  [Sir  F,  Pollrtck  here 
pointed  out  that  Taylor  protested,  at  tlje  taking  of  the  inquisition.]  I 
do  not  mean  that  he  formally  waived  his  objection ;  but,  in  fact,  he  had 
every  advantage  that  a  party  can  obtahi  in  conducting  such  an  inquiry ; 
and,  if  the  Court  is  quite  satisfied  that  the  sum  awarded  is  as  large  as 
he  can  reasonably  expect,  and  has  not  been  less  on  account  of  the  de- 
fects pointed  out,  that  also  may  be  a  circumstance  to  convince  the  Court 
that  a  certiorari  ought  not  to  issue.  But  here  we  have,  in  addition  to 
the  facts  already  noticed,  the  fact  that  the  very  same  application  was 
made  under  circumstances  such  that  the  Court  thought  proper  to  dismiss 
it.  Now,  if  the  Court  can,  in  any  case,  be  deprived  of  discretion  as  to 
granting  a  certiorari,  it  is  under  such  circumstances  as  these.  For  the 
rule  of  practice,  if  not  altogether  universal  and  inflexible,  is  as  nearly 
so  as  possible,  that  the  Court  will  not  allow  a  party  to  succeed,  on  a 
second  application,  who  has  previously  applied  for  the  very  same  thing 
without  coming  properly  prepared.  We  are  constantly  acting  on  this 
principle,  of  which  the  convenience  and  the  justice  are  apparent.  I 
feel,  indeed,  that  there  is  something  ungracious  in  discharging  the  rule 
on  this  ground,  after  the  encouragement  held  out  to  a  second  applica* 
tion.  In  particular,  I  take  blame  to  myself  for  my  share  in  it,  having 
taken  the  aflidavits  home  with  me  for  the  purpose  of  examining,  witli 
no  little  trouble  and  consumption  of  time,  whether  they  showed  in 
(a)  Thif  WM  Mniined  in  the  argament  on  both  lidet. 
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rtiemselves  legal  objections  sufficient  to  entitle  the  party  to  a  certiorari 
I  then  assumed  that,  if  these  should  appear,  the  Court  would  hav,e  no 
choice,  but  must  grant  the  rule  as  a  matter  of  course.  My  view  now 
is,  however,  quite  opposite  to  this.  I  must  say,  (as  I  should  have  said 
in  the  first  instance  had  this  view  occurred  to  me,)  that  a  party  after 
once  failing  in  consequence  of  a  defect  in  the  way  in  which  he  brought 
his  case  forward,  is  not  entitled  to  renew  the  same  application.  I  re- 
gret the  expense  incurred  by  the  party ;  but  it  is  some  consolation  to 
remember  that,  in  the  case  which  Mr.  Cresswell  cited,  Lord  Tenterden 
thought  that  the  rule  ought  to  be  discharged,  but  without  costs,  as  the 
Court  had  sanctioned,  to  a  certain  extent,  the  second  application,  by 
granting  the  rule  nisi.  That  I  think  forms  a  precedent  which  we  may 
properly  follow  here.  In  the  first  place,  then,  I  think  it  most  important 
that  we  should  assert  our  right  to  a  discretion  in  granting  the  writ  of 
certiorari.  And,  secondly,  I  think  that  eveiy  parly  is  to  come  at  first 
fully  prepared  with  a  proper  case,  and,  if  he  fails  to  do  so,  must  not 
afterwards  renew  the  application  with  an  amended  case,  (a) 

Patteson,  J.  I  quite  agree.  I  recollect  the  case  alluded  to  by  Mr. 
Cress  well;  and  I  believe  I  am  the  only  Judge  now  present  who  took  a 
jiart  in  that  decision.  As  to  what  fell  from  me  during  the  argument  in 
the  present  case,  respecting  the  effect  of  the  inquisition  considered  as  a 
judgment,  I  merely  wished  to  inquire  whether,  if  it  have  the  effect  of  a 
judgment  of  a  Court  of  record,  error  would  not  lie,  and  a  certiorari  be 
excluded.  But,  I  think,  that,  in  fact,  this  cannot  be  considered  as  a 
judgment.  The  section  is  drawn  very  loosely  :  but  it  does  not,  as  far 
as  I  can  understand  it,  give  these  proceedings  an  effect  analogous  to 
that  of  judgments  of  a  Court  of  record,  (b) 
Williams  and  Coleridge,  Js.,  concurred. 

Rule  discharged  without  costs,  (c) 

(a)  See  the  aothoritiei  in  Todd  ▼.  Jeffery,  7  A.  &  E.  519,  and  Rex  ▼.  Eve,  5  A.  &  E.  780, 
(31  E.  C.  L.  R.  441.) 

(6)  See  Rex  v.  The  Nottingham  Old  Waterworks  Company,  6  A.  dc  E.  369,  370,  (33  E. 
O.  L.  R.  90;)  Regina  ▼.  TVZsieee  of  Swansea  Harbour,  p.  427,  post;  judgment  of  Little* 
dale,  J. 

{e)  See  the  next  two  casee. 


The  following  case,  decided  in  Michaelmas  term,  1838,  may  conve- 
niently be  inserted  here. 

The  QUEEN  against  The  Committee  Men  for  the  SOUTH 
HOLLAND  Drainage.— p.  429. 

On  application  for  a  certiorari,  the  Court  will  take  into  consideration  the  conduct  of  the  party 
applying. 

A  party,  wboee  land  had  been  taken  under  the  South  Holland  Drainage  act,  (57  G.  3,  c.  Ixix.,) 
applied  for  a  certiorari  to  bring  up  the  inquintion  held  before  a  compensation  jury  on  the 
grounds,  1.  That  the  inquisition  did  not  state  such  a  notice  to  treat  for  compensation  as  was 
requisite  under  the  act  to  give  jurisdiction  ;  2.  That  the  jury  had  ordered  a  fence  to  be  erected 
for  the  benefit  of  the  applicant,  in  addition  to  a  money  compensation,  instead  of  giving  him 
the  whole  compensation  in  money  ;  3.  That  the  applicant  held  in  right  of  his  wife,  and  that 
the  tenure  was  copyhold,  and  no  compensation  was  made  to  the  wife  or  lord. 

This  Court  refused  a  certiorari,  it  appearing,  on  affidavit,  I.  That  the  applicant  had  consented 
to  waive  the  notice,  and  requested  that  the  jury  might  be  summoned  for  a  day  too  near  to 
admit  of  proper  notice  under  the  act ;  2.  That  he  had  discussed  the  amount  of  compenaation 
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firoper  to  be  given,  upon  the  supposition  of  the  fence  being  erected,  and  3.  That  be  did  not 
now  swear  to  his  belief  that  the  jury  had  awarded  le<8  money  in  consequence  of  the  award  as 
to  the  fence ;  4.  That,  in  the  dispute  respecting  the  land,  he  had  not  mentioned  his  wife's  in- 
terest, or  the  nature  of  the  tenure,  but  had  acted  as  if  the  property  was  his  own  freehold. 

fV.  H.  Watson  obtained  a  rule  in  Michaelmas  term,  1837,  calling 
upon  the  committee  men  under  stat.  57  G.  3,  c.  Ixix.,  (local  and  per- 
sonal, public,)  "  for  amending  and  rendering  more  effectual  an  act  of 
his  present  Majesty,  stat.  33  G.  3,  c.  109,  (stat.  35  G.  3,  c.  106,. was 
also  referred  to  in  the  Act,)  for  draining  lands  in  South  Holland,"  &c., 
to  show  cause  why  a  certiorari  should  not  issue,  to  remove  a  verdict 
and  inquisition,  and  judgment  thereon,  given  on  16th  Augnst,  1837 
before  and  by  the  said  committee  men,  touching  the  compensation  to 
be  made  to  Piiilip  Copeman  for  certain  lands  adjudged  by  the  said,  com- 
mittee,men  to  be  taken  from  him  for  the  purpose  of  the  act. 

Sect.  2  of  the  local  act  appoints  trustees  for  the  purposes  of  the  act. 
Sect.  1 1  directs  the  appointment  of  committee  mon  for  the  purposes  of 
the  act ;  in  whom,  by  sect.  20,  certain  powers  or  authorities  of  the  trus- 
tees are  vested.  Sect.  35  authorizes  the  committee  men  to  execute 
certain  works.  Sect.  36  enacts  that  they  shall  have  power  to  agree,  on 
behalf  of  the  trustees,  with  the  proprietors  of,  or  persons  interested  in, 
any  lands,  &c.,  which  the  committee  men  shall  adjudge  necessary,  to 
be  taken  or  made  use  of  for  the  purposes  of  the  act,  for  the  purchase 
of  such  lands,  &c.,  or  for  recompense  to  the  proprietors,  &c.,  for  da- 
mage, &c. ;  and  also  to  settle  in  what  proportions  tlie  sum  or  sums  so 
agreed  for  shall  be  paid  to  the  several  persons  interested ;  and  power  is 
given  to  bodies  politic,  tenants  for  life  or  in  tail,  husbands,  &c.,  to  con- 
tract with  the  committee  men ;  but  if  any  such  body  pohtic,  &c.,  or 
other  person  or  persons  interested,  &c.,  "  shall,  for  tlie  space  of  forty 
days  after  notice  in  writing  given  to  the  principal  officer  or  officers  of 
such  body  politic,"  &c.,  or  to  such  "  person  or  persons  respectively," 
"  neglect  or  refuse  to  treat,  or  shall  not  agree  with  the  said  committee 
men  for  the  time  being,"  then  the  committee  men  are  empowered  to 
issue  their  warrants  to  the  sheriff,  &c.,  to  summon  a  jury  to  appear  be- 
fore the  committee  men,  who  may  also  summon  witnesses ;  and  the 
jury,  "  upon  their  oaths  (which  oaths,  as  ^Iso  the  oaths  to  such  person 
or  persons  as  shall  be  called  upon  to  give  evidence,  the  said  committee 
men  for  the  time  being  are  hereby  empowered  to  administer)  shall  in- 
quire of,  assess,"  &c.,  the  sums,  "  to  be  paid  for  tlie  purchase,"  &c., 
"or  the  recompense  to  be  made  for  damages,"  &c.,  "and  to  [sic]  settle 
and  ascertain  in  whkt  proportions^  the  sums  assessed  shall  be  paid  to 
the  several  persons  interested  j  and  the  committee  men  shall  give  judg- 
ment for  such  purchase  moneys  or  recompense  so  to  be  assessed  by  su^i 
juries;  which  verdict  and  judgment  shall  be  binding  and  conclusive  to 
all  intents  and  purposes  against  all  parties,"  &c.,  "  and  all  persons 
whomsoever."  Sect.  38  prescribes  a  form  for  sales,  conveyances,  and 
assurances  of  lands,  &c.,  and  enacts  that  every  such  sale,  &c.,  so  made, 
shall  vest  the  premises  conveyed  in  the  trustees,  freed  and  discharged 
from  all  claims,  rights,  &c.,  of  all  persons  whomsoever. 

Copeman,  in  this  affidavit  made  in  support  of  the  rule,  deposed  that 
his  wife  was  seised  in  her  own  right  of  a  close  of  land,  copyhold  of  in- 
heritance, holdenby  her  of  the  manor  of  Sutton  Holland,  part  of  which 
nlose  v/as,  at  the  time  of  the  giving  of  the  verdict  and  judgment  after- 
wards mentioned,  in  his  possession.     That  the  committee  men,  det^r- 
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mining  to  adversely  purchase  part  of  the  close,  summoned  a  jury  be- 
lore  them,  on  16tli  August,  1837,  to  assess,  as  they  alleged,  the  money 
to  l>f  paid  for  the  purchase  of  the  land,  and  the  recompence  to  be  made 
for  damage  to  be  sustained  thereby.  The  affidavit  then  set  out  the 
verdict  and  judgment,  the  material  parts  of  which  were  as  follows. 

**  Lincolnshire  to  wit.     An  inquisition  indented  and  taken  at"  &c., 
"  on"  &c.,  "before  us  the  undersigned,"  &c.,  (naming  four  persons  who 
were  stated  to  be  committee  men  duly  appointed,  &c.,)  "  on  the  oath 
of  &c.,  "honest  and  lawful  men  of"  &c.,  "who,  being  sworn"  &c., 
**  say  that  they  assess  and  ascertain  the  sum  of  56/.  to  be  the  true  value 
of,  and  a  proper  sum  to  be  paid  by  the  said  committee  men  for  the  pur- 
chase of,  one  rood,"  &c,,  "  being  the  property  or  reputed  property  of 
Philip  Copeman,  of"  &c.,  "and  which  land  has  been  adjudged  by  the 
sa.id  committee  men  necessary  to  be  taken  and  made  use  of  for  the 
purposes  of  the  said  recited  act ;  and  for  the  recompence  to  the  said 
P.  C.  for  the  damage  he  may  sustain  ;  which  sum  of  5GL,  so  assessed 
and  ascertained  as  aforesaid,  shall  be  wholly  paid  to  the  said  P.  C. ; 
and  the  said  committee  men  shall,  moreover,  at  the  expense  of  the 
South  Holland  drainage  trust,  plant  young  white-thorn  quicksets  on  the 
bank  reserved  or  retained  by  the  said  P.  C.,  four  feet  distant  from  the 
edge  of  the  land  purchased  and  taken  by  the  said  committee  men  as 
aforesaid,  and  place  and  fix,  within  side  the  said  quicksets,  a  post  and 
three-rail  fence  for  the  protection  thereof,  and  use  due  means,  for  the 
next  ensuing  seven  years,  to  prevent  the  same  quicksets  from  being  in* 
jured  by  cattle  or  otherwise  on  the  side  thereof  next  to  the  said  pur- 
chased land  and  main  drain  aforesaid,"  &c.    "  We,  the  committee  men 
above  said,  do  hereby  give  judgment  for  the  sum  of  56/.,  the  purchase 
money  assessed  and  ascertained  by  the  said  jury,  to  be  paid  as  in  the 
above  inquisition  mentioned."     (Signed  by  the  four  committee  men.) 

Copeman  further  deposed  "  that  no  notice  in  writing,  as  prescribed 
by  the  said  act,  was  given  previously  to  the  impanneUing,  summoning, 
and  returning  of  the  said  jury ;"  that  he  was  advised  and  believed 
that  the  inquisition  foimded  on  the  verdict  was  defective  and  bad  in 
form,  inasmuch  as  it  did  not  set  forth  that  any  notice  in  writing,  as  re- 
quired by  the  act,  was  given  previously  to  the  impanneUing,  &c.,  or 
show  any  legal  authority  by  which  the  committee  men  or  jury  have 
jurisdiction ;  and,  also,  inasmuch  as  no  compensation  was  awarded  to 
the  lords  of  the  manor  in  respect  of  their  interest ;  and  also  that  it  ap- 
peared by  the  inquisition  that  the  jury,  instead  of  awarding  to  the  de- 
ponent recompence  in  money  for  the  whole  damages  which  he  would 
sustain,  has  assumed  to  authorize  the  committee  men  to  commit  tres- 
passes upon  other  land  of  the  deponent,  and  do  certain  works  thereon, 
as  part  of  such  recompence. 

From  the  affidavits  in  answer  it  appeared  that  Copeman,  after  the 
land  required  had  been  pointed  out  to  him,  wrote  to  the  clerk  of  the 
committee  men,  on  4th  July,  1837,  as  follows.  "  Inclosed  I  transmit, 
agreeable  to  your  request,  the  particulars  of  valuation  of  a  plantation 
belonging  to  me,  which  the  conunittee  men  of  the  South  Holland 
drainage  are  desirous  to  purchase :  the  average  of  profit  is  taken  at 
twenty  years'  purchase,  which  I  hope  will  prove  satisfactory."  An- 
nexed to  the  letter  was  a  statement  of  the  price  required  by  Copeman 
for  the  land,  with  an  additional  charge  for  trees  standing  thereon.  On 
12th  July,  1837,  Copeman,  by  appointment,  met  the  clerk  of  the  corn- 
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mittee  men  and  their  valuers  :  the  valuera  afterwards  drew  up  a  minute, 
stating  the  value  they  assigned  to  the  land  and  trees,  and  containing 
the  following  clause  :  "The  committee  men,  at  the  expense  of  the  trust, 
to  plant  a  quick  fence  on  the  land  reserved  by  the  several  proprietors, 
four  feet  from  the  edge  of  the  land  to  be  purchased  by  the  committee 
men ;  and  the  committee  men  are  to  place  and  fix,  within  side  the 
quick,  a  post  and  three  rail  fence  to  protect  the  same  ;  and  shall  use 
means  to  prevent  the  quick  for  the  next  seven  years  being  injured  by 
cattle  or  otherwise  on  the  drain  side  thereof."  The  contents  of  this 
minute  were,  on  the  same  day,  communicated  to  Copeman,  who  re- 
fused to  accept  the  sum  named :  and  a  discussion  ensued  between  him 
and  the  committee  men  then  present  and  their  valuers.  It  being  then 
represented  to  Copeman,  that  the  lapse  of  forty  days,  and  the  subse- 
quent time  before  a  jury  could  be  impannelled,  would  carry  the  time 
for  executing  the  required  works  too  far  into  the  autumn,  Copeman 
stated  that,  as  the  question  must  go  to  a  jiu-y,  he  did  not  care  how  soon ; 
and,  with  his  expressed  consent,  the  16th  of  August  then  next  was 
appointed.  The  clerk  then  entered  in  a  minute  book  this  memoran- 
dum :  "  Mr.  Copeman  and  Mr.  Prest"  (another  landholder)  **  refused 
to  accept  the  sums  offered  to  them  respectively,  but  agreed  that  a  tender 
thereof  should  be  considered  to  have  been  made ;  and  they  further 
agreed  to  dispense  with  any  notice  required  by  the  provisions  of  the 
act  of  parliament  in  this  behalf :  and  it  was  consented  and  agreed  by 
all  parties  that  the  jury,  for  the  ascertainment  of  the  amount  of  pur- 
chase or  compensation  money  to  be  paid,  shall  be  summoned  for 
Wednesday,  16th  August  next,  at  eleven  o'clock  in  the  forenoon,  to  sit 
lit  this  place  :  and  the  clerk  is  directed  to  prepare  a  warrant  to  the 
sheriff  accordingly."  This  memorandum  was  read  audibly  in  Cope- 
man's  presence,  and  he  was  cognisant  of  and  assenting  to  it.  The 
inquisition  was,  accordingly,  holden  on  16th  August;  and  Copeman 
attended,  addressed  the  jury,  and  called  witnesses.  Copeman  never  dis- 
-.ilosed,  until  some  time  after  the  inquisition  had  been  taken,  that  he  was 
seised  only  in  right  of  his  wife,  or  that  the  land  was  copyhold ;  and  he 
never  made  any  objection  to  the  proposed  arrangement  as  to  the  fence. 
Humfrty  now  showed  cause.  First,  as  to  the  objection  that  the  in- 
quisition does  not  state  such  notice  in  writing  to  have  been  given  as  the 
act  requires.  Where  such  an  objection  has  been  sustained,  there  was, 
in  fact,  no  notice  given:  Rex  v.  May  or  ^  &c.  of  Liverpool^  4  Burr. 
2244,  (citing  Rex  v.  Mannings  1  Burr.  377,  Rex  v.  Bagshaw,  7  T.  R. 
363.)  This  distinction  was  taken  in  Rex  v.  The  Trvstees  of  the  Nor- 
wich and  Watton  Road,  5  A.  &  E.  563,  (31  E.  C.  L.  R.  398.)  [a)  Here, 
though  the  forty  days*  notice  required  by  sect.  36  has  not  been  given, 
it  appears  that,  on  the  12th  July,  Copeman  assented  to  the  inquisition 
being  holden  on  the  16th  August,  and  to  the  forty  days'  interval  being 
dispensed  with.  Such  a  waiver  debarred  him  from  insisting  on  the 
want  of  notice,  and,  at  the  same  time,  made  it  impossible  to  draw  the 
inquisition  with  the  averment  in  question,  which  would  not  be  true. 
If  the  waiver  had  been  stated,  the  inquisition  would  equally  have 
failed  to  allege  that  the  requisites  of  sect.  36  had  been  satisfied.  Se- 
condly, it  is  objected  that  the  jury  have  directed  a  fence  to  be  made. 
But  the  committee  men  might  have  taken  the  whole  land  in  which  the 
fence  is  to  be  made,  which  is  for  the  protection  of  Copeman ;  he  cannot 

(a)  See  p.  571. 
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complain  of  a  benefit  thus  given  up  to  him  by  the  committee  men. 
And,  further,  on  tlie  12th  July,  Copeman  assented  to  the  erection  of  the 
fence ;  the  only  difierence  between  him  and  the  conjmittce  men  was 
as  to  the  money  to  be  paid  besides.  Thirdly,  it  is  objected  that  the 
land  is  copyhold.  If  it  be,  the  committee  men,  and  those  whom  they 
represent,  are  the  losers,  and  Copeman  is  a  gainer,  having  the  price 
fixed  on  the  supposition  that  he  can  convey  a  fee  simple.  The  lord,  if 
his  right  be  interfered  with,  may  apply  for  compensation  hereafter ;  so 
may  the  wife,  if  she  be  interested.  But,  at  any  rate,  Copeman  cannot 
make  this  objection ;  for  by  his  letter  of  4th  July,  he  gives  the  com- 
mittee men  to  imderstand  that  the  land  is  absolutely  his. 

fV.  IL  Watsouy  contri.  First,  as  to  the  want  of  allegation  of  notice, 
the  objection  is  that  the  inquisition  is,  in  this  respect,  a  defective  instru- 
ment. The  decisions  cited  on  this  point  all  proceeded  on  the  ground 
that  facts^  showing  the  jurisdiction  must  appear  by  the  inquisition 
itself,  and  not  on  the  ground  suggested,  that  there  was  actually  no  notice. 
Such  a  defect  on  the  face  of  a  proceeding  cannot  be  cured  by  the  parol 
waiver  of  an  individual ;  for  the  instrument  is,  by  sect.  36,  to  conclude 
all  parties  and  persons  whomsoever,  to  all  intents  and  purposes.  But, 
if  such  a  waiver  be  equivalent  to  notice,  then  a  statement  of  the  waiver 
on  the  face  of  the  inquisition  would  be  equivalent  to  a  statement  of  no- 
tice. It  is  said  that  this  would  not  satisfy  the  act ;  but  the  statement 
would  satisfy  the  act,  if  the  waiver  itself  cured  the  want  of  notice. 
This  is  a  notice  essential  to  give  jurisdiction,  and  cannot  therefore  be 
treated  like  a  notice  of  trial,  or  of  executing  an  inquiry.  On  such  an 
inquisition  as  this  the  witnesses  could  not  be  indicted  for  perjury.  Se« 
condly,  as  to  the  fence.  The  jury  are  to  give  full  compensation  in 
money :  here  they  have  assuoied  to  protect  Copeman  against  damage 
by  ordering  the  erection  of  a  fence.  He  was  entitled  to  an  award  of 
money  instead.  The  direction  on  this  point  cannot  be  considered  as 
surplusage,  for  it  is  obvious  that  less  money  must  have  been  awarded 
in  consequence.  Besides,  as  the  jury  had  no  power  to  order  the  fence 
to  be  made,  Copeman  has  not  the  means  of  securing  himself  by  enforc- 
ing this  part  of  the  verdict ;  and  at  the  end  of  seven  years  he  will  have 
to  repair  the  fence  himself.  Thirdly,  the  land  being  copyhold,  and 
Copeman's  wife  having  an  interest,  the  inquisition  is  bad  for  not  award- 
ing compensation  to  the  lord  and  the  wife.  Il  is  even  doubtful  whether 
an  act  of  this  kini  apply  to  copyhold  lands  at  all ;  and  whether,  under 
the  conveyance  directed  by  sect.  38,  copyhold  lands  will  pass :  Coke's 
Copyholder,  sect.  53;  1  Scriven  on  Copyholds,  pp.  99  to  110,  Part  I. 
c.  2,  (3d  edit.) 

Lord  Denman,  C.  J.  It  is  not  to  be  understood  that  I  am  deciding 
this  case  on  the  ground  that  this  inquisition  is  good  in  itself;  for  I  think 
there  are  perhaps  two  fatal  objections;  one,  that  no  notice  appears 
upon  it ;  the  other,  that  the  jury  have  made  it  part  of  their  award  that 
I  he  fence  should  be  erected.  To  the  objection  suggested  as  rising  from 
the  land  being  copyhold  I  do  not  advert ;  for  it  does  not  appear  on  the 
face  of  the  inquisition,  nor  is  the  fact  of  its  being  copyhold  said  to  have 
been  previously  communicated.  But  the  ground  of  my  decision  is,  that 
this  party  is  not  competent  to  make  the  objections  which  he  now  brings 
before  us.  We  cannot  doubt  that  the  inquisition  would  have  been  free 
from  the  defect  created  by  want  of  due  notice,  if  the  party  had  not 
himself  waived  it,  requesting  for  his  own  benefit  that  the  inquiry  might 
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take  place  at  an  earlier  period  than  that  which  a  regular  notice  would 
have  assigned.  As  to  the  suggestion  that  the  jury  have  awarded  a 
smaller  compensation  in  money  on  accoimt  of  their  unlawfully  giving 
directions  to  erect  the  fence,  it  is  open  to  the  same  answer ;  for  the 
party  discussed  the  amount  of  the  estimate  on  the  supposition  that  a 
fence  was  to  be  made  for  him ;  and  no  doubt  he  might  waive  his  right 
to  a  full  money  compensation  on  that  account.  But  it  also  admits  of 
this  further  answer,  that  he  does  not  swear  to  his  belief  that  tlie  jury 
have  in  fact  given  him  less  money  than  they  would  have  given  if  they 
had  omitted  all  that  respects  the  fence.  As  that  is  not  expressly  stated, 
he  may  not  have  suffered.  I  cannot,  therefore,  consider  him  to  be  in  a 
situation  to  take  advantage  of  defects,  one  of  which  he  caused  in  the 
hope  of  obtaining  an  ampler  remuneration,  and  the  otlier  he  waived  ai 
the  inquiry. 

Patteson,  J.  This  case  must  not  be  cited  to  show  that  notice,  and 
all  things  necessary  to  give  authority,  need  not  be  on  the  face  of  the 
inquisition.  Several  cases  have  been  cited  to  show  that  this  is  requi- 
site :  and,  for  the  purpose  of  the  present  case,  I  assume  them  to  be 
right.  But  I  agree  with  my  lord  that  this  party  cannot  lake  the  ob- 
jection. Perhaps,  as  Mr.  iVatson  argues,  the  witnesses  could  not  be 
indicted  for  perjury.  But  whose  fault  is  that  }  Tlic  party  himself  has 
occasioned  it.  So  as  to  the  objection  tliat  the  estate  is  cojjyhold :  he 
himself  has  treated  it  as  freehold.  And,  again,  with  respect  to  his 
wife's  interest,  he  keeps  that  fact  back,  and  acts  as  if  the  property  were 
entirely  his  own.  He  has  so  conducted  himself  that  he  is  not  entitled 
to  ask  any  thing. 

Williams  and  Coleridoe,  Js.,  concuiTed. 

Rule  discharged,  (a) 

(a)  8oe  the  next  case. 


The  following  case,  decided  in  Hilary  term,  1839,  may  conveniently  be 

inserted  here. 

The  QUEEN  against  The  Trustees  of  SWANSEA  HARBOUR. 

— ^p.  439. 

By  a  Ktatute  (6  &  7  W.  4,  c  cxxvi.)  empowering  trustem  of  a  harbour  to  purchase  lands  for 
certain  purposes,  it  was  enacted  that,  in  case  of  ditfercnce  between  the  truHtees  and  any  lami- 
holder  as  to  compensation,  and  if  the  same  could  not  be  ai^reed  for,  or  the  landholder  should 
refuse,  &c..  to  treat,  after  twenty-one  days'  notice,  the  trustees  mi^ht  iitsue  their  warrant  to  th(> 
sheriff  to  summon  a  jury,  who  should  appear  before  the  justices  at  quarter  session*,  and  ahoiilJ 
there  assess  the  compensation,  and  the  justices  should  accordingly  give  judgment  for  the  sanM'.* 
And  that  the  verdict  and  judgment  should  Iw  kept  hy  th**  clerk  of  the  peace  among  the  recor(l.< 
of  sessions,  and  should  be  deemed  records :  AIho  thiit,  if  the  verdict  should  be  for  a  sum  ex- 
ceeding, or  iho  same  as,  that  ofiered  by  the  trustees,  they  should  pay 'costs  to  the  landholder: 
if  for  a  less  sum,  then  the  costs  should  be  borne  equally  by  the  parlies:  such  costs  if  nece»- 
sary,  to  be  recovered  under  a  justice's  warrant  of  distress ;  the  amount  to  be  asocrt^unid  by  a 
justice. 

The  trustees  oflfered  money  for  certain  land ;  the  landholder  did  not  accept  it.  but  desireu  that 
the  amount  might  be  settled  by  a  jury.  In  the  mean  time,  at  their  request,  be  consented  that 
they  should  take  posse$!sion,  agreeing  to  pay  him  interest  on  the  amount  of  the  future  coni- 
pensation.  The  inquiry  was  held,  and  compensation  assessed.  .\n  mquisitton  was  drawn 
up,  purporting  to  be  taken  at  sessions  under  the  statute,  and  stating  that,  the  trustees  and 
landlord  appearing  hy  their  counsel,  the  jurors,  being  sworn  to  inquire  of  the  parchase-moDey 
of  the  bnds,  (specified,)  axyi  rcoompeuae  for  damage,  did  aaaeH  and  give  a  verdict  for  tiie  aura 
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of.  ^cc  for  the  land,  and  the  sum  of,  &c.  for  damage :  whereupon  the  said  Court  did  adjudgo 
and  order  the  said  sums  to  be  paid  by  the  trustees. 

On  croM  motions,  for  a  mandamus  to  pay,  and  a  certiorari  to  bring  up  the  inquisition,  Held, 

That  the  non-statement  in  the  inquisition  of  any  preliminary  requisite  to  the  taking  of  it  (as 
twenty-one  days*  notice  to  treat)  could  not  be  insisted  upon  by  the  trustees,  whose  business  it 
was  to  institute  the  proceedings. 

That  the  fact  of  differences  having  existed  sufficiently  appeared  by  the  inquisition. 

That  the  inquisition  was  not  irregular  in  omitting  to  state  whether  or  not  the  sum  assessed  ex- 
ceeded or  equalled  the  sum  offered  by  the  trustees. 

The  Court  granted  a  mandamus,  and  discharged  the  rule  for  a  certiorari.  Per  Littlkdale,  J. 
The  statute  requiring  no  regular  form  of  an  inquisition,  the  enactment  that  such  inquisitions 
should  l)e  kept  among  the  records  of  sessions,  and  should  be  records,  did  not  render  it  nr- 
cessar}'  to  draw  them  up  with  the  formality  required  in  setting  out  the  judgment  of  an  inferiur 
court. 

Br  Stat.  6  &  7  W.  4,  c.  cxxvi.,  local  and  personal,  public,  entitled 
"An  act  to  alter  and  amend  several  acts  for  tlie  iinproveinont  of  the 
liarbour  of  Swansea,  in  the  comity  of  Glamorgan,  and  for  further  im- 
proving the  said  harbour,"  the  trustees  of  the  harbour  are  empowered 
to  purchase  certain  lands  for  the  purposes  of  the  act.  St  ct.  33  enacts 
that,  in  case  of  any  difference  or  dispute  between  tlie  trustees  and  any 
body  Dolitic,  &c.,  or  person  interested  hi  or  entitled  to  any  lands  to  bo 
taken  or  used  for  the  purposes  of  the  act,  relative  to  price,  damages,  or 
recompense,  and  in  case  the  same  cannot  be  agreed  for ;  or  if  such 
body,  &c.,  or  person,  shall  refuse,  on  tender,  such  i)ur(!hase-money  as 
shall  be  offered  by  the  trustees;  or  shall,  for  twenty-otii*  days  next  after 
notice,  neglect  or  refuse  to  treat;  or  if  any  person  shall,  by  absence  or 
otherwise,  be  prevented  from  treating,  and  shall  not,  within  twenty-one 
flays,  produce  title  to  the  premises  he  is  in  possession  of,  and  the  uiterest 
he  claims  therein ;  then  and  in  every  such  case  the  trustees*  are  em- 
powered and  required  to  issue  their  warrant  to  the  sheriff  of  Glamor- 
ganshire (or  the  undersheriff  or  coroner  in  certain  cases)  commanding 
him  to  impannel,  summon,  and  return  a  jury,  (and  he  is,  by  the  same 
clause,  rer[uired  so  to  do,)  to  appear  before  the  justices  in  (juarter  ses- 
sions ;  and  such  jury,  upon  their  oaths,  and  upon  the  oatlis  of  witnesses, 
whom  the  sheriff  is  also  empowered  and  rccjuired  to  summon,  shall 
inquire  of,  assess,  and  ascertain  the  sum  to  be  paid  for  purchase  of  lands 
or  recompense  for  damage;  "and  the  said  justices  shall  accordhigly 
give  ludgnient  for  such  purchase-money  or  reconij)eiise  so  to  be  as- 
sessed ;"  which  verdict  and  judgment  shall  be  binrling  and  conclusive 
to  all  intents  and  purposes  against  all  bodies  politic,  &c.,  trustees,  and 
other  persons.  Sect.  36  enacts  that,  where  a  verdict  shall  be  given  for 
the  same  or  more  money  than  the  trustees  shall  have  offered,  the  costs 
of  the  hiquisition,  &c.,  (specified  in  the  clause,)  shall  be  borne  by  the 
tnisiees;  such  costs,  in  case  of  non-payment,  to  be  levied  by  distress 
under  a  warrant  issuable  by  a  justice  for  the  county  on  application  by 
the  party  entitled;  that,  where  a  less  sum  shall  be  recovered  than  was 
offered,  the  costs  s'lall  be  borne  equally  by  the  parties;  but  where  a 
party  shall  have  been  prevented  from  treating  by  abs(Mic(%  the  costs 
shall  be  borne  by  the  trustees :  And  that  the  amount  of  costs  shall  be 
ascertained  by  any  justice  for  the  county,  not  interested,  who  is  authoi 
ized  and  required  to  examine  into  and  settle  the  same,  and  appoint  a 
time  and  place  for  payment.  Such  costs,  when  payable  to  the  trustees 
are  to  be  deducted  from  the  sum  due  to  the  other  party ;  or  otherwise 
if  not  paid  on  demand  when  ascertained,  may  be  recovered  by  action 
of  debt  01  on  the  case.     Sect.  39  enacts  "  Thatall  the  said  verdicts  and 
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judgments  shall  be  kept  by  the  clerk  of  the  peace  for  the  said  county 
among  the  records  of  the  quarter  sessions  for  such  county,  and  shall  be 
deemed  records  to  all  intents  and  purposes ;  and  the  same,  or  copie^* 
thereof,  shall  be  evidence,"  &c. 

A  diflference  of  opinion  arising  between  the  trustees  and  Thomas 
Starling  Benson,  Esquire,  touching  the  value  of,  and  recompense  for, 
certain  lands  belonging  to  him,  which  the  trustees  required  for  the 
purposes  of  the  harbour,  and  were  authorized  by  the  act  to  take,  they 
issued  their  warrant  to  the  sheriff  to  summon  a  jury  who  should  asses-? 
the  purchase-money,  and  the  recompense  lo  ue  paid  for  damage  by 
reason  of  the  works  authorized  by  the  act.  A  jury  was  accordingly 
summoned,  and  an  inquisition  held.  The  record  filed  at  quarter  ses- 
sion was  as  follows. 

"  Glamorganshire. 

"  At  the  general  quarter  sessions  of  the  peace,"  &c.,  held  at,  &c., 
on,  &c.,  before,  &c.,  justices,  &c. 

"  Thomas  Starling  Benson 
and 

•<  The  Trustees  of  the  Swansea  Harbour. 

"  Claim  for  compensation,  &c.,  under  the  provisions  of  an  act  passed 
in  the  6  &  7  W.  4. 

"  An  inquisition  taken  by  virtue  and  under  the  powers  of  an  act  of 
Parliament  made  and  passed,"  &c.,  "intituled,"  &c.,  "on  the  oaths  of/* 
&c.,  "  good  and  lawful  men,"  &c.     "  The  trustees  of  the  said  harbour 
by  their  coimsel,  William  Milbourne  James^  Esquire,  and  the  said 
Thomas  Starling  Benson  by  his  counsel,  Edward  Vau^han  TVilliams, 
Esquire;  duly  appearing  before  this  Court,  (the  said  Thomas  Stariing 
Benson  being  the  owner  of,  or  the  person  otherwise  interested  in,  (he 
lands  and  premises  hereinafter  described;)  the  said  jurors, being  swoni 
to  inquire  of,  assess,  and  ascertain  the  sum  of  money  to  be  paid  br 
the  said  trustees  for  the  purchase  of  certain  pieces  or  parcels  of  land," 
&c., "  containing,"  &c.,  "  being  pajt  of  certain  lands  and  hereditaments 
situate,"  &c.,  "now  or  late  in  the  several  occupations  of  Edward 
Griffiths  and  William  Williams,  or  in  which  the  said  several  parties  or 
some  or  one  of  them  have  or  claim  to  have  some  estate  or  interest, 
about  to  be  taken  and  used  in  the  execution  of  certain  of  the  powers 
granted  by  the  said  act  or  by  certain  other  acts  therein  recited  or 
referred  to ;  and  also  the  sum  of  money  to  be  paid  by  way  of  recom- 
pense to  be  made  for  the  damage  which  shall  or  may  be  sustained  br 
reason  of  the  execution  of  any  of  the  works  by  the  said  acts  author- 
ized ;  do  assess  and  give  a  verdict  for  the  sum  of  2865/.,  to  be  paid 
by  the  said  trustees  for  the  fee  simple  and  inheritance  of  and  in  the 
lands,"  &c.,  "hereinbefore  particularly  described,  and  do  also  assess 
and  give  a  verdict  for  the  further  sum  of  7476/.,  to  be  paid  by  the  said 
trustees  by  way  of  recompense  for  the  damage  which  shall  or  may  bft 
sustained  by  reason  of  the  execution  of  any  of  the  works  by  the  sak/ 
acts  authorized.     Whereupon  this  Court  doth  adjudge  and  order  the 
said  several  sums  of  2865/.  and  7476/.  to  be  paid  by  the  said  tnisteei 
according  to  the  provisions  of  the  said  act. 

"  By  the  Court, 

"  fVoodf  clerk  of  the  peace.*' 

In  the  margin  was  written,  "  The  jury,  on  returning  their  verdicU 
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added  that,  had  it  not  been  a  waste  water  cut,  they  would  not  have 
given  so  much.     Tho,  Dalton^  D'  C.  P." 

The  sums  awarded  not  having  been  paid,  a  rule  nisi  was  obtained, 
in  Michaelmas  term,  1838,  for  a  mandamus  to  the  trustees  to  pay  the 
several  sums  awarded  by  the  jury  and  adjudged  by  the  Court,  at  the 
said  quarter  sessions,  to  be  paid  to  the  said  Thomas  Starling  Benson. 
And  in  the  same  term  the  trustees  obtained  a  rule  nisi  for  a  certiorari 
to  remove  into  this  Court  the  inquisition,  verdict,  and  judgment. 

The  solicitor  to  the  trustees,  in  his  affidavits  against  and  for  tlie 
above  rules  respectively,  stated,  as  an  objection  to  the  verdict,  that  the 
jury  had,  as  he  was  advised  and  believed,  exceeded  their  powers  iu 
giving  damages  with  reference  to  the  cut  mentioned  in  the  inquisition 
being  a  waste  water  cut  and  not  navigable.  He  also  stated  that,  as 
he  was  advised  and  believed,  the  inquisition  was  defective  and  Ule- 
gal,  because  it  did  not  show  on  the  face  of  it  that  the  proceeding  there- 
under was  warranted  by  the  act,  and  did  not  recite  or  state  either  the 
existence  of  differences  between  Mr.  Benson  and  the  trustees,  the 
issuing  of  a  warrant  to  impannel  and  summon  the  jury,  nor  any  of  the 
circumstances  necessary  under  the  act  to  give  the  jury  and  quarter 
sessions  jurisdiction ;  and  did  not  state  any  thmg  on  which  a  decision 
as  to  costs  could  be  pronounced. 

By  the  affidavits  on  Mr.  Benson's  part,  it  appeared  that,  after  some 
negotiations  between  him  and  the  trustees,  they  oflered  a  certain  sum 
per  acre  for  the  land  to  be  taken ;  but  proposed  at  the  same  time  that, 
to  avoid  delay,  the  trustees  should  have  immediate  possession,  paying 
5  per  cent,  interest,  from  the  day  of  the  ofl'er,  on  the  amount  thereafter 
to  be  ascertained.  Mr.  Benson  consented  to  the  proposal  as  to  posses- 
sion and  interest,  but  requested  that  a  jury  might  be  summoned  to 
ascertain  the  value.  An  agreement  was  made,  as  suggested  by  the 
trustees ;  and,  in  pursuance  of  the  arrangement  between  them  and 
Benson,  a  jury  was  summoned,  and  the  hiquisition  held,  the  trustees, 
by  their  counsel  and  solicitor,  taking  part  in  the  proceedings.  Mr. 
Benson  stated  in  his  affidavit  that  the  trustees  had,  as  he  was  informed 
and  believed,  taken  possession  of  the  lands  and  exercised  acts  of 
ownership  over  them. 

The  two  rules  were  now  discussed  together. 

Sir  J.  Campbelly  Attorney-General,  and  J.  Henderson^  for  the  trus- 
tees. The  act  creates  a  jurisdiction  with  a  limited  authority,  which 
nmst  be  strictly  pursued.  The  inquisition,  by  sect.  39,  is  made  a 
record ;  and,  being  a  record  of  an  inferior  Court,  it  must  show  that 
such  proceedings  were  taken  as  gave  the  Court  jurisdiction.  That,  in 
the  present  case,  would  depend  upon  the  circumstances  enumerated  iu 
sect.  S3,  under  which  the  trustees  are  empowered  to  summon  a  jury. 
The  record  here  does  not  show  that  any  of  those  circumstances  had 
occurred.  In  Rex  v.  The  Trustees  of  the  Norwich  and  fi'atton 
Road,  5  A.  &  E.  563,  (31  E.  C.  L.  R.  398,)  the  objection,  that  a  notice 
to  treat,  which  was  necessary  to  give  jurisdiction,  did  not  appear  on 
the  inquisition,  was  countenanced  by  the  majority  of  the  Court.  Here 
the  same  defect  exists.  Rex  v.  Bagshaw,  7  T.  R.  363,  and  Rex  v.  The 
Mayor  J  ^^c,  of  Liverpool,  4  Burr.  2244,  are  decisive  authorities  in  sup- 
port of  this  objection,  which  is  also  sustained  by  Rex  v.  Mannings 
1  Burr.  377.  Further,  the  record  of  quarter  sessions  ought  to  have 
VOL.  2txxv.— 43 
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shown  how  the  costs  were  to  be  disposed  of;  but  it  does  not  appear 
by  the  inquisition  whether  the  sum  awarded  by  the  jury  was  greater 
or  less  than  that  od'ered  by  the  trustees,  or  the  same.  A  mandamus* 
ought  not  to  issue,  because  the  trustees  have  not  yet  obtained  any 
valid  title  to  the  land.  All  the  facts  stated  on  tlie  inquisition  may  be 
true,  and  yet  it  may  not  constitute  an  available  title-deed.  The  trustees 
have  possession ;  but  they  entered  midef  an  agreement  to  pay  interest 
on  the  amount  of  purchase-money  and  recompense  to  be  afterwards 
ascertained.     That  has  not  yet  been  ascertained  conclusively. 

Sir  IV.  fV.  FoUett  and  E,  V.  Williams,  contrl  The  sheriff's  jury 
are  not  called  upon  to  inquire  what  sum  was  originally  offered,  nor  have 
they  any  thing  to  do  with  the  costs :  those,  when  payable  by  the  trus- 
tees, are  to  be  recovered  before  a  justice ;  and  it  is  for  him  to  inquire 
what  offer  was  made.  Nor  is  it  necessary  that  the  jury  should  examine 
or  decide  as  to  the  twenty-one  days'  notice.  Tlie  inquisition,  in  this 
case,  is  contested  by  the  very  parties  at  wliose  instance  it  was  taken : 
they  themselves  have  entered  up,  or  caused  to  be  entered  up,  the 
judgment,  and  cannot,  therefore,  impeach  its  correctness  to  the  preju- 
dice of  the  opposite  party.  This  line  of  argument  was  taken,  and 
adopted  by  the  Court,  in  the  case  In  Ihc  Mailer  of  the  Tendon  and 
Greenwich  Railway  Company,  2  A.  &  E.  678,  (29  E.  C.  L.  R.  176.) 
Where  the  Court  has  appeared  to  countenance  such  objections,  they 
have  been  raised  by  the  party  against  whose  property  the  proceedings 
were  instituted;  as  in  Regina  v.  The  Manchester  and  Leeds  Railway 
Company, [a)  It  caimot  be  stated  as  an  invariable  nile  that  the  inqui- 
sition must  disclose  the  facts  which  led  to  its  being  taken.  Parties 
may  expressly  agree  to  go  before  a  jury,  waiving  any  reference  to  the 
preliminary  circumstances ;  those  circumstances  would  then  not  appear 
on  the  inquiry ;  yet  the  inquisition  would  be  good.  [Lord  Denman, 
C.  J.,  mentioned  Regina  v.  The  Committee  Men  for  the  South  Holland 
Drainage.{h)]  Here  the  parties  went  before  the  jury  in  pursuance  of 
an  arrangement,  under  which  the  trustees  were  let  into  possession.  On 
the  inquiry  the  trustees  appeared,  and  were  heard.  Can  they  now 
object  to  the  assessment  ?  A  justice,  betbre  he  can  convict,  should 
summon  the  party  charged ;  and  the  conviction  sliould  state  that  he 
did  so :  but,  if  the  party  appears  voluntarily,  a  summons  need  not  be 
issued  or  alleged.  The  only  point  material,  as  a  preliminary  to  this 
inquisition  being  taken,  was,  that  the  parties  should  have  disagreed 
about  price ;  and  that  sufficiently  appears  by  the  record.  In  Rex  v. 
Ragshaw,  7  T.  R.  363,  and  Rex  v.  The  Trustees  of  the  Norwich  and 
IVatton  Road,  5  A.  &  E.  563,  (31  E.  C.  L.  R.  398,)  the  trustees,  who 
set  the  proceedings  in  motion,  had  something  to  do  for  the  purpose 
of  creating  a  jurisdiction ;  and  the  opposite  party  objected  that 
that  had  not  been  done.  But  in  Rex  v.  Bagshaw,  it  is  clear  that 
the  objecti.)n  would  have  been  unavailing,  if  it  liad  distinctly  appeared 
that  the  objecting  parties  had  attcjided  the  inquiry.  No  particular  form 
of  record  is  required  by  stat.  6  &  7  W.  4,  c.  cxxvi.  The  want  of  juris- 
diction, ill  this  case,  would  be  matter  of  evidence,  if  it  could  be  entered 
into.  Tlie  form  here  used  is  one  which  has  been  ordinarily  adopted ; 
the  objection,  if  admitted,  would  overthrow  inquisitions  affecting  a 
great  amount  of  property.  Rex  v.  The  Nottingham  Old  Waterworks 
Company,  6  A.  &  E.  355,  (33  E.  C.  L.  R.  90,)  shows  that  a  mandamus 
(a)  Ante,  p.  418.  (b)  Ante,  p.  429. 
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lies  to  enforce  this  judgment.  There  the  local  act  contained  a  clause 
lik^  sect.  39  of  stat.  6  &  7  W.  4,  c.  cxxvi.,  directing  that  the  verdicts 
*  and  judgments  should  be  kept  among  the  records  of  the  quarter  ses- 
sions, and  should  be  deemed  records  to  all  intents  and  purposes :  but 
this  Court  said  it  was  not  clear  that  a  remedy  other  than  mandamus 
could  be  enforced  on  such  judgments,  and  they  granted  the  writ.  ( E, 
V.  Williams  was  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  This  is  an  inquisition  obtained  by  the  trustees, 
who  were  bound  to  set  in  motion  the  necessary  machinery  for  obtain- 
ing the  land.  They,  therefore,  cannot  object  that  the  inquisition  is  de- 
fective. In  the  other  cases  which  have  been  cited,  the  applications 
were  made  by  the  parties  whose  lands  were  taken.  In  Rtx  v.  Bag- 
shato^  7  T.  R.  363,  it  did  appear  that  the  objecting  party  had  been 
heard  on  the  inquiry.  Here  it  is  otlierwise ;  and  I  am  not  prepared  to 
say  that  this  inquisition  is  not  good.  The  rule  for  a  mandamus  will 
be  absolute  :  the  rule  for  a  certiorari  discharged. 

LiTTLEDALE,  J.  The  trustecs,  who  allege  the  want  of  notice,  were 
the  persons  who  ought  to  have  given  it.  Jt  is  evident  from  the  inqui- 
sition that  the  parties  differed  as  to  price  or  recompense;  else  why 
was  the  jury  summoned  ?  As  to  the  necessity  of  the  record  being 
drawn  in  a  particular  form  to  show  jurisdiction,  it  states  that,  the  par- 
ties appearing,  the  jury  give  their  verdict  for  certain  amounts  as  pur- 
chase-money and  recompense  to  be  paid  by  the  trustees,  and  the  Court 
adjudge  the  said  sums  to  be  paid  by  them :  and  the  statute  does  not 
require  any  regular  form.  It  is  said  that,  because  this  inquisition  is  tc 
be  kept  among  the  records  of  the  quarter  sessions,  it  ought,  as  the  re- 
cord of  an  inferior  Court,  to  set  forth  every  thing  which  was  necessary 
to  give  jurisdiction.  But  the  enactment  is  merely  directory,  that  tlie 
judgment,  having  been  given,  shall  be  kept  among  the  records  of  ses- 
sions ;  («)  and,  as  to  the  judgment  itself,  nothing  is  prescribed,  except 
that  the  jury  shall  ascertain  the  sum  to  be  paid  for  purchase  or  recom- 
pense, and  the  justices  shall  accordingly  give  judgment  for  such  pur- 
chase-money or  recompense  so  to  be  assessed. 

Williams,  J.  (A)  The  objection  from  the  alleged  want  of  prelimi- 
nary circumstances  is  completely  answered.  Both  parties  appeared 
on  the  inquiry ;  and,  if  there  had  not  been  a  disagreement,  such  an 
inquiry  would  not  have  taken  place.  It  was  suggested  that  the  inqui- 
sition ought  to  show  the  facts  which  ascertain  the  liability  to  costs . 
but  it  is  obvious  that  that  is  not  so,  because  the  costs  are  not  a  mattei 
for  the  consideration  of  the  jury  :  they  are  recovered  by  a  proceedhi§ 
quite  independent  of  the  inquiry ;  and  there  is  no  reason  that  any  thin^: 
respecting  them  should  appear  by  the  inquisition. 

Rule  absolute  for  a  mandamus. 
Rule  for  a  certiorari  discharged,  (c) 

(a)  See  Rex  v.  Nottinsham  Old  Waterworks  Company,  6  A.  dc  E.  369,  370,  (33  E.  O.  L. 
R.  90;)  Regina  ▼.  Man-eater  and  Leeds  Railway  Company,  p.  414,  ante,  judgment  of  PaV 
te«>n,J. 

(h)   Patteson,  J.,  was  sitting  at  Nisi  Prina. 

(c)  The  mandamus  issuing,  a  return  was  made,  but  quashed  on  motion,  no  cause  Deing 
shown. 
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CODRINGTON  against  LLOYD,  Gent.,  One,  &c.— p.  449. 

Where  an  arrest  is  made  under  process  which  is  afterwards  set  aside  for  irregularity,  the  attorney 
in  the  suit  is  liable  in  trespass,  as  well  as  the  plaintifil 

And  if,  in  an  action  of  trespass,  he  justifies  under  the  process,  it  is  a  good  replication,  that  tha 
process  was  irregularly  sued  out,  and  was  afterwards  set  aside,  by  rule  of  Court  for  irregu- 
larity. 

Where«issues  are  joined  in  fact  and  in  law  on  the  same  count,  and  the  plaintiff  obtains  jodg- 
ment  on  the  issue  in  law,  and  then  proceeds  to  try  the  issue  in  fact,  the  jury  process  must  be 
awarded  to  assess  damages  on  the  issue  in  law  as  well  as  to  try  the  issue  in  fact ;  although 
the  latter  issue  goes  to  the  whole  cause  of  action  in  the  count 

V'here  the  plaintitf  in  such  a  case  delivered  an  issue  and  notice  of  trial  with  a  venire  only  to 
try  the  issue  in  fact,  the  Court  set  them  aside  for  irregularity,  with  costs. 

Trespass  for  an  assault  and  false  imprisonment.  Pleas,  Not  Guilty, 
and  a  justification.  Replication,  to  the  first  plea,  similiter ;  to  the  se- 
cond, a  new  assignment.  Pleas  to  the  new  assignment,  1.  Not  Guilty. 
2.  A  special  plea  in  excuse  of  the  arrest,  which  it  is  unnecessary  to  set 
out.  3.  That  defendant  was  ^n  attorney  of  the  Court  of  Exchequer  •, 
tliat  plaintiff  was  indebted  to  Francis  Paiplief  in  the  sum  of  112/.; 
that  F.  P.,  for  the  recovery  of  the  debt,  retained  defendant  to  sue  out 
an  alias  capias  for  him  against  plaintiff :  whereupon  defendant,  as  F. 
P.'s  attorney  in  that  behalf,  sued  out  of  the  Exchequer  a  writ  of  alias 
capias  against  plaintiff  at  the  suit  of  F.  P.,  directed  to  the  sheriff  of 
Hants,  commanding  him,  &c. ;  which  writ  was  duly  endorsed  for  bail, 
&c. ;  and  by  defendant,  as  F.  P.*s  attorney,  and  by  his  command,  de- 
livered to  the  sheriff  to  be  executed ;  and  by  virtue  of  which  writ, 
afterwards,  &c.,  plaintiff  was  duly  arrested  by  the  said  sheriff,  and  im- 
prisoned, &c.  Verification.  Replication:  1.  To  the  first  plea  to  the 
new  assignment,  similiter.  To  the  second,  a  traverse  of  the  matter  of 
excuse,  on  which  traverse  issue  was  joined.  3.  To  the  third,  that  the 
said  writ,  under  which  the  defendant  attempts  to  justify,  was,  on,  &c., 
irregularly  sued  and  prosecuted  out  of  the  said  Court  of  Exchequer ; 
and  that  afterwards,  to  wit  on,  &c.,  by  a  certain  order  then  made  by 
the  Right  Hon.  Sir  J.  Parke,  Knight,  one  of  the  Barons,  &c.,  bearing 
date,  &c.,  and  which  order  was  afterwards  duly  made  a  rule  of  the 
said  Court,  it  was,  upon  hearing,  &c.,  (counsel  on  each  side,)  and  read- 
ing the  affidavits,  &c.,  ordered  that  the  said  writ  of  capias  should  be  set 
aside  for  irregularity,  as  by  the  said  rule  and  order,  now  remaining. 
&c.,  will  more  fully  appear.  Verification.  General  demurrer,  and 
joinder. 

E,  James,  for  the  defendant.  An  attorney  is  not  liable  in  trespass 
for  procuring  execution  of  a  writ  which  is  afterwards  set  aside,  if  he 
acted  bonS  fide,  and  the  writ  was  not  originally  void,  as  if  issued  for 
recovery  of  a  debt  after  the  debt  had  been  paid.  It  is  not  even  alleged 
liere  that  the  writ  was  void,  or  not  issued  bona  fide,  but  merely  that  it 
was  set  aside  for  irregularity.  In  Barker  v.  Brahamy  3  Wils.  368, 
cited  in  Bates  v.  Pilling,  6  B.  &  C.  38,  (13  E.  C.  L.  R.  104,)  {a)  the 
process  was' unjustifiably  issued  in  the  first  instance ;  here  the  writ  was 
good,  till  invalidated  by  some  act  of  the  defendant. 

Kinglake,  contrA.  Where  process  is  set  aside  for  irregularity,  both 
the  attorney  and  the  party  who  have  put  it  in  force  are  liable  in  tres- 
pass, though  the  officer  who  executed  it  may  still  justify.     Tliis  dis- 

(a)  See  SoweU  ▼.  Champim,  6  A.  &  E.  407,  (33  E.  C.  L.  R.  98. 
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tinction  was  admitted  in  Philips  v.  Biron,  1  Stra.  509,  which  case  wa^ 
acted  upon  by  the  Court  of  Common  Pleas  in  Parsons  v.  Lloyd^  2  W. 
.  Bl.  845.  The  law,  as  to  the  distinction  between  the  party  and  officer, 
and  the  remedy  against  a  party,  is  discussed,  and  authorities  cited,  in  a 
note  to  King  v.  Harrison j  15  East,  615,  note  (c.)  It  is  a  frequent 
practice,  when  process  is  set  aside  for  irregularity,  to  require,  as  a  con- 
dition, that  the  defendant  shall  bring  no  .action.  [Patteson,  J.  Against 
the  party  ;  but  is  the  condition  extended  to  the  attorney  ?]  He  is  the 
acting  party.  [Patteson,  J.  In  Loion  v.  DevereuXy  3  B.  &  Ad.  343, 
(23  E.  C.  L.  R.  89,)  the  attorney's  liability  was  not  discussed  with 
reference  to  this  point.] 

E,  Jamesy  in  reply.  The  point  decided  in  Philips  v.  Biron^i 
was  only  that  the  otiicer  had  forfeited  the  protection  which  he  would 
otherwise  have  had,  by  pleading  jointly  with  the  prhicipal  party 
in  the  former  suit.  An  attorney  who  issues  process  does  not  stand  on 
the  same  footing  with  the  party,  but  with  the  oflicer,  who  is  not  liable 
if  the  process  be  set  aside.  It  would  be  very  hard  if  the  attorney  could 
be  held  responsible  when  the  process  is  vitiated,  perhaps  by  some  slight 
technical  defect.  [Lord  Denman,  C.  J.  What  distinction  is  there,  in 
favour  of  the  attorney,  between  him  and  the  party  ?  The  party  knows 
nothing  of  the  writ.]  There  is,  at  least,  no  act  done  here  by  the  de- 
fendant for  which  trespass  can  be  brought.  If  a  bailable  writ  were 
sued  out  without  an  affidavit  of  debt,  trespass  might  be  the  remedy : 
here  it  only  appears  that  the  writ,  which  may  have  been  good  unless 
properly  invalidated,  was  ultimately  set  aside  for  an  irregularity.  In 
Noel  V.  Isaacj  1  Cro.  M.  &  R.  753;  S.  C.  5  Tyrwh.  376,  I^ord  Abinger, 
C.  B.,  was  clearly  of  opinion  that  trespass  would  not  lie  for  holding  an 
attorney  to  bail  in  violation  of  his  privilege ;  biu  that  the  action,  if 
maintainable,  must  be  on  the  case.  [Lord  Denman,  C.  J.  In  Philips 
v.  Biron^  the  judgment  on  which  the  writ  had  issued  was  set  aside  for 
krcgularity.  Littledale,  J.  In  Barker  v.  Braham^  3  Wils.  368 ; 
and  Bales  v.  Pilling,  6  B.  &  C.  38,  (13  E.  C.  L.  R.  104,)  there  was  no 
plea  of  justification ;  the  attorney  pleaded  the  general  issue  jointly 
with  the  party.] 

Lord  Denman,  C.  J.  The  plaintiff  here  was  arrested  on  a  writ  which 
was  afterwards  declared  by  the  Court  irregular.  It  was,  therefore,  as 
if  there  had  been  none.  Then  is  the  attorney  liable  in  this  action  for 
the  arrest  ?  A  similar  question  was  very  fully  discussed  in  Barker  v. 
Bruhanij  and  the  attorney  was  held  liable  as  well  as  the  client ;  and 
in  Bates  v.  Pilling,  no  doubt  was  entcrtauied  that  if  the  action  lay 
against  tlie  principal  it  lay  also  against  the  attorney.  Indeed  there  is  a 
stronger  reason  for  holding  the  attorney  liable ;  since  the  party  cannot 
be  expected  to  know  whether  the  process  is  regular  in  point  of  law  or 
not.  If  there  were  any  such  distinction  in  favour  of  the  attorney  as 
has  been  suggested,  there  would  most  probably  be  some  case  in  which 
it  would  appear. 

Littledale,  J.  The  attorney  is  not  in  the  situation  of  an  officer  to 
whom  process  is  directed,  and  who  knows  nothing  of  its  regularity  or 
irregularity.  It  is  true  that  in  Barker  v.  Braham,  and  Bales  v.  Pilling^ 
I  he  attorney  did  not  justify,  the  only  plea,  by  both  defendants,  being 
Not  Guilty.  But,  if  the  principal  was  liable  for  a  trespass,  I  do  not 
see  how  the  attorney  could  have  protected  himselt  There  appears  to 
me  no  distinction  between  them. 
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Patteson,  J.  Mr.  Jameses  argument  would  go  the  length  of  show- 
ing that  this  action  did  not  lie  against  the  priacipal.  But  it  lies  against 
him,  because  the  process,  when  sot  aside,  is  as  if  it  had  never  existed  : 
and  if  the  party  therefore  cannot  justify  under  it,  neither  can  the  attor- 
ney. If,  indeed,  the  attorney  had  done  no  act  beyond  what  his  duty 
required,  that  might  be  made  a  defence,  as  in  a  case  in  Espinasse ;  (c) 
hut  that  would  be  under  the  general  issue.  If  the  attorney  is  liable 
where  the  proceedings  are  void  from  the  beginning,  he  is  so  a  fortiori 
where  tliey  fail  from  a  subsequent  irregularity.  The  first  defect  may 
be  unknown  to  him ;  he  or  his  clerk  must  know  of  the  other. 

Williams,  J.  The  foundation  of  the  action  of  trespass  is  the  taking 
without  authority.  There  is  no  distinction  between  the  party  and  the 
attorney.  Indeed,  the  proceedings  may  be  more  emphatically  said  to  be 
imder  the  attorney's  conduct:  the  party  in  general  merely  tells  the 
attorney  that  he  wishes  the  action  to  be  prosecuted. 

Judgment  for  the  plaintiff. 

On  a  subsequent  day  of  this  term,  the  plaintiff  delivered  the  issue  and 
notice  of  trial  to  the  defendant.  In  the  same  term,  June  13th,  Humfrey 
obtained  a  rule  to  show  cause  why  the  issue  and  notice  of  trial  should 
not  be  set  aside  for  irregularity,  with  costs,  on  the  ground  that,  in  the 
award  of  jury  process  in  the  issue,  the  venire  was  only  to  try  the  issuer 
in  fact,  and  not  to  assess  damages  o\\  the  demurrer. 

Wis^htinan^  in  the  same  term,  (June  14th,)  showed  cause,  (h)  It 
was  needless  to  assess  damages  on  the  demurrer;  for  the  judgment  on 
that  did  not  entitle  the  plaintiff  to  any  damages,  the  issues  in  fact  going 
to  the  whole  ground  of  action.  In  2  Tidd's  Practice,  895,  9th  ed.,  it  is 
laid  down  that,  "  if  there  be  a  demurrer  to  part,  and  an  issue  upon 
other  part,"  "  the  jury  who  try  the  issue  shall  assess  the  damages  for 
the  whole."  But  "  when  the  issue,  as  well  as  the  demurrer,  goes  to  the 
whole  cause  of  action,  the  damages  shall  be  assessed  upon  the  issue, 
:md  not  upon  the  demurrer."  Here  no  part  of  the  cause  of  action  wa5 
finally  found  in  the  plaintifPs  favour :  though  successful  on  the  de- 
murrer, he  might  fail  on  the  pleas  not  dennirred  to,  and,  in  that  case, 
could  recover  no  damages.  The  effect  of  the  judgment  on  demiurer, 
in  such  a  case,  is  merely  that  one  ground  of  defence  is  out  of  the  ques- 
tion. It  may  be  inferred  from  Pepper  v.  Whalley^  4  A.  &  E.  90,  (31 
E.  C.  L.  R.  37,)  that  a  judgment  on  demurrer  in  a  case  like  the  pre- 
sent need  not  be  noticed  on  the  Nisi  Prius  record. 

Hnmfrey^  contra.  The  established  practice  is,  where  there  are  issues 
both  in  fact  and  in  law,  to  award  a  venire  tam  ad  inquirendum  quani 
ad  triandura.  There  cannot  be  two  taxations.  [Littledale,  J.  Only 
one  is  proposed  here,  of  damages  on  the  issues  in  fact,  which  go  to  the 
>vhole  cause  of  action.]  In  2  Tidd,  722,  it  is  said  that,  where  there  are 
issues  in  fact  and  in  law,  "  if  the  issues  in  law"  "  are  first  determined, 
and  the  plaintiff  is  in  consequence  entitled  to  damages  upon  part  of  the 
declaration,"  "  there  is  an  entry  of  an  unica  faxatio^  to  postpone  the 
assessment  of  such  damages,  until  the  trial  of  the  issues  in  fact.  But 
if  the  issues  in  fact  are  first  tried,  an  xtnica  taxalio  is  unnecessary ;  for 
in  such  case,  the  jury  who  try  these  issues  will  of  course  assess  the 
damages."  [Patteson,  J.  Here  it  is  denied  that,  on  the  demurrer, 
the  plaintiff  is  entitled  to  damages  on  any  part  of  the  cause  of  action.] 

(«)  See  Sedky  ▼.  Sutherland,  3  E«p.  N.  P.  C.  202.   Also  Carteit  v.  Smallpage,  9  Easl,  330. 
ip)  Before  Lord  Denraan,  C.  J.,  Littledale,  Patteson,  and  Wiiliamtf,  Js. 
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Pepper  v.  WhalUy  shows  merely  that  a  plea  in  abatement  and  judg- 
ment thereon  need  not  be  set  out  on  the  issue  dehvered  by  the  plain- 
tiff; it  proves  nothing  as  to  the  purpose  for  which  the  jury  process 
should  be  awarded.  Cur,  udv,  wit. 

Lord  Denman,  C.  J.,  in  Michaelmas  term,  1838,  (November  3d,)  de- 
livered the  judgment  of  the  Court. 

The  question  in  this  case,  in  substance,  amounts  to  this :  Whether  it ' 

be  necessary  that  the  jury  process  sliould  be  as  well  to  try  the  issue  in 

fact  as  to  assess  damages  on  the  issue  in  law,  in  a  case  where  two  pleas 

are  pleaded  to  the  same  count,  to  one  of  which  the  plaintiti'  replies,  and 

to  tlie  other  demurs,  so  that  an  issue  in  fact,  and  another  in  law,  arise 

out  of  the  same  count.     It  is  said  that  a  venire  tam  quam  cannot  be 

requisite,  because,  if  the  jury  find  the  issue  in  fact  for  tlie  plaintiff,  they 

will  of  course  assess  the  damages  also,  which  must  obviously  be  the 

same  as  would  be  assessed  on  the  issue  in  law ;  and,  if  they  fijid  it  for 

the  defendant,  the  action  is  defeated,  and  no  damages  can  be  recovered. 

This  argiunent  is  quite  just  in  the  event  of  the  jury  finding  for  the 

plaintiff;  but,  if  they  should  find  for  the  defendant,  it  is  still  possible 

that  the  plea  may  be  held  bad,  and  that  the  Court  may  give  judgment 

for  the  plaintiff  notwithstanding  the  verdict :  if  they  should  do  so,  and 

also  give  judgment  for  the  plaintiff  on  the  demurrer,  he  will  be  entitled 

to  damages,  and  a  second  jury  must  be  summoned  to  assess  them ; 

whereas,  if  the  venire  in  the  first  instance  had  been  tam  quam,  they 

would  have  been  assessed  by  the  first  jury. 

The  practice  has  uniformly  been  to  award  a  venire  tam  quam  in 
similar  cases ;  and,  as  there  is  a  possible  state  of  circumstances  which 
may  lead  to  the  necessity  of  summoning  a  second  jury  if  that  form  be 
not  adopted,  this  issue  is  incorrect  in  not  adopting  it ;  and  the  rule  to 
set  it  aside,  as  irregular,  must  be  made  absolute. 

Rule  absolute. 


HALL  against  MAULE  and  STREAT.— p.  456. 
This  case  is  reported,  7  A.  &  E.  721. 


REBECCA  SWANN  against  ANDREW  PHILLIPS.— p.  457. 

Declaration,  in  assumpsit,  that  defendant,  an  attorney,  requevted  plaintiff  to  lend  J.  300/.,  and, 
to  encourage  plaintiff  to  do  so,  and  to  take  no  further  security  than  J.'s  promissory  note, 
falsely  and  fraudulently  represented  to  plaintiff  that  she  might  safely  lend  J.  the  300/.,  ami 
take  no  further  security  than  such  note,  because  the  titie-rfetdf  to  a  certain  eMutr,  whf'ck  d*- 
fendant  then  a.^erteH  that  J.  hail  hous^hty  were  in  defend'int\s  ffhsf^ff^yinn,  and  nntfiing  could 
Ife  done  without  d/fendanfg  knowledee^  and  plaintiff  would  be  pe  ftrtbf  »aft  in  makinj^ 
»ueh  htm  to  J,  on  the  terms  afore*aia:  that  defendant  by  the  represent  at  imi  induced  plain- 
tiff to  lend,  and  plaintiff  did  lend,  J.  the  300/.  on  J.*s  note  only,  whereas  plaintiff  could  not 
safely  lend,  &c.,  (negativing  the  representations  as  ahove  stAted ;)  all  which  defcnddnt,  at  the 
time  he  made  such  reprcficntations,  well  knew  :  that  J.  had  not  puid  or  been  able  to  pay,  tli« 
300/.,  and  had  become  bankrupt 

Plea,  that  defendant*s  representations  were  representations  concerning  the  ability  of  J.  to  repay, 
and  were  not  in  writing. 

Held  good  on  demurrer,  the  representations  being  within  staU  9  G.  4,  c.  14,  s.  fil 

Assumpsit.     The  declaration  stated  that  defendant,  being  an  attor- 
ney, requested  plaintiff  to  lend  William  John  JeUicorse  300/.  at  5  per 
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cent,  interest ;  and  that  defendant,  contriving,  &c.,  to  defraud  and  de- 
ceive plaintiff,  and  wrongfully,  deceitfully,  and  fraudulently  to  induce, 
persuade,  and  encourage  her  to  lend  and  advance  to  the  said  W.  J.  J. 
the  said  sum  of  300/.  upon  interest  as  aforesaid,  and  to  take  no  further 
security  from  the  said  W.  J.  J.  for  the  repayment,  &c.,  than  the  pro- 
missory note  of  the  said  W.  J.  J.  for  the  said  sum  of  300/.  with  interest 
as  aforesaid,  falsely,  fraudulently,  and  deceitfully  asserted  and  repre- 
sented to  plaintiff' "  that  she,  the  plaintiff,  might  safely  lend  and  advance 
to  the  said  W.  J.  J.  the  said  sum  of  300/.,  arid  take  no  furtlier  security 
for  the  repayment  thereof  than  such  promissory  note  as  aforesaid,  be- 
cause the  title-deeds  to  a  certain  estate,  wliich  he,  the  defendant,  then 
asserted  and  represented  that  the  said  W.  J.  J.  had  just  bought,  were 
in  the  possession  of  l)im,  the  defendant,  and  that  nothing  could  be  don 
without  the  knowledge  of  the  defendant,  and  the  plaintiff  would  bo 
perfectly  safe  in  making  such  loan  and  advance  to  the  said  W.  J.  J. 
upon  the  terms  aforesaid."  By  means  of  which  false,  &c.,  assertions 
and  representations,  defendant  fraudulently  and  deceitfully  induced 
plaintiff  to  lend  W.  J.  J.  the  said  300/.  on  the  said  interest,  and  to  take 
no  further  security,  &c. ;  and  plaintiff,  confiding,  &c.,  did  lend,  &c.,  and 
did  take  from  W.  J.  J.  a  promissory  note,  &c. :  whereas,  in  truth  and 
in  fact,  at  the  time  defendant  made  such  assertions,  &c.,  "  the  plaintiff 
could  not  safely  lend  and  advance  to  the  said  W.  J.  J.  the  said  sura  of 
300/.  without  taking  further  security  for  the  repayment  thereof,  with 
such  interest  as  aforesaid,  than  such  promissory  note  as  aforesaid,  and 
the  said  title-deeds  were  not,  at  the  time  of  the  making  of  the  said 
assertions  and  representations  by  the  defendant  as  aforesaid,  in  the  pos- 
session of  him,  the  defendant,  and  the  said  plaintiff  was  not  then  per- 
fectly safe  in  making  such  loan  and  advance  to  the  said  W.  J.  J.  upon 
the  terms  aforesaid :  all  which  he,  the  defendant,  at  the  time  he  so  made 
such  assertions  and  representations  as  aforesaid,  well  knew."  Aver- 
ment, that  W.  J.  .1.  never  paid,  but  became  bankrupt,  &c.,  and  the  300/. 
and  interest  are  still  unpaid. 

Plea,  that  the  said  assertions  and  representations  of  the  defendant  in 
the  declarations  mentioned  were  representations  and  assurances  con- 
cerning and  relating  to  the  ability  of  the  said  W.  J.  J.,  to  wit,  to  his 
ability  to  repay  to  the  plaintiff  the  said  sum  of  money  in  the  declara- 
tion mentioned  to  have  been  lent  and  advanced  by  her  to  the  said  W. 
J.  J.,  with  interest  thereon ;  and  that  the  said  assertions  and  representa- 
tions w  ere  not,  nor  was  any  part  thereof,  ever  made  in  writing  signed 
by  the  defendant.     Verification. 

General  demurrer  and  joinder. 

li.  V,  Richards^  for  the  plaintiff.  The  representation  set  out  in  the 
declaration  is  not  within  stat.  9  G.  4,  c.  14,  s.  6.  It  is,  in  substance, 
only  an  assertion  that  the  defendant  had  possession  of  the  title-deeds 
of  the  estate  bought  by  Jellicorse :  it  is  not  a  "  representation  or  as- 
surance made  or  given  concerning  or  relating  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings"  of  Jellicorse.  It  is,  indeed,  strictly 
speaking,  a  representation  concerning  the  defendant  himself.  Even 
admitting  it  to  be  a  representation  concerning  Jellicorse,  it  is  one 
equally  consistent  with  his  solvency  and  insolvency.  A  representation 
that  a  party  was  in  London,  he  being  really  in  Cornwall,  might  perhaps 
be  said  to  relate  to  the  probability  of  his  paying ;  but  that  would  not 
be  within  the  statute.     Haslock  v.  Fergussoriy  7  A.  &  E.  86,  (34  E.  C.  L. 
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R.  41;)  S.  C.  2  N.  &  P.  269,  does  not  apply;  because  there  the  verbal 
representation  did  affect  the  ability  of  the  party,  and  the  whole  ques- 
tion was,  whether  the  action  could  be  maintained  by  treating  the  repre- 
sentation as  a  circumstance,  only,  of  a  fraudulent  transaction  by  the 
defendant.  In  Lydt  v.  Barnard^  1  Mee.  &  W.  101;  S.  C.  Tyrwh.  & 
G.  250,  the  Judges  of  the  Court  of  Exchequer  were  divided  in  opinion 
as  to  the  question,  whether  the  verbal  representation  was  within  the 
statute ;  the  facts  were  not  like  those  of  Ihe  present  case ;  but  thero 
seems  to  have  been  little  question  that  the  test  was,  whether  the  repre- 
sentation made  regarded  the  credit  and  ability  of  the  party :  and  it  was 
said  that  the  statute  was  passed  in  consequence  of  the  evasion  of  the 
Statute  of  Frauds,  as  to  guarantees,  introduced  by  the  decision  in  tkis- 
Uy  V.  Freeman  J  3  T.  R.  51.  It  is  impossible  here  to  treat  the  repre- 
sentation as  separate  from  the  reason  given  for  it.  But,  if  that  could 
be  done,  the  plea  would  be  bad,  as  not  being  confined  to  that  part  : 
and  the  defendant  would  be  bound  by  that  part  which  did  not  need 
writing.  The  breach  alleges  that  the  representation  as  to  the  posses 
sion  of  the  title-deeds  was  false. 

Wightmauj  contra.  The  representation  relates  to  "  dealings ;"  and 
its  effect  is,  that  the  party  obtains  credit.  Suppose  it  had  been  simply 
that  the  plaintiff  might  safely  lend  the  money ;  no  doubt,  then,  the 
statute  would  have  been  applicable.  A  bad  reason  is  added:  but  that 
does  not  alter  the  effect  of  the  representation.  If  nothing  had  been 
proved  but  the  representation  as  to  the  possession  of  the  ^^eds,  the 
plaintiff  must  have  failed.  The  language  of  the  Judges  who  held  that 
the  representation  in  Lyde  v.  Barnard  was  not  withi)i  the  statute, 
shows  that  they  would  have  held  differently  in  a  case  like  this,  where 
there  is  an  express  assertion  of  the  safety  of  the  advances,  {a) 

B.  J.  Bichards  in  reply.  An  action  might  have  been  maintained 
simply  on  the  representation  as  to  the  possession  of  the  title-deeds.  It 
is  said  that  this  relates  to  the  party's  "  dealings :"  if  that  were  so,  any 
statement  as  to  any  transaction  whatever  of  Jellicorse  would  be  within 
the  statute. 

Lord  Denman,  C.  J.  The  only  question  is,  what  do  the  words  in 
the  declaration  mean  ?  If  they  amount  only  to  an  assertion  that  the 
defendant,  being  in  possession  of  the  title-deeds,  would  know  what 
Jellicorse  was  doing,  the  statute  does  not  apply.  If  they  mean  that 
Jellicorse  might  be  trusted,  then  they  constitute  a  representation  as  to 
his  credit  and  ability.  Now,  here  is  a  loan  contemplated,  and  the 
plaintiff  is  told  that  he  may  safely  make  it  because  the  title-deeds  are 
in  the  defendant's  custody.  That  is  clearly  a  representation  as  to  Jel- 
licorse's  credit. 

LiTTLEDALE,  J.  The  defendant,  an  attorney,  wants  to  get  money 
advanced  to  his  client :  and,  to  induce  the  plaintiff  to  make  the  ad- 
vance, tells  her  that  she  may  safely  do  so,  taking  no  further  security 
than  the  client's  promissory  note,  because  he,  the  defendant,  has  pos- 
session of  that  party's  title-deeds.  I  think  that  is  within  the  statute. 
The  representation  is  entire :  no  one  part  can  be  separated  from  the 
rest.  In  the  ordinary  course  of  things,  if  a  man  states  another  to  be  a 
man  of  ability,  he  is  asked  why  he  says  so :  he  may  answer,  "because 
he  has  had  a  legacy  left  to  him,"  by  way  of  enforcing  his  representa 
Uon  as  to  the  ability.  Here,  the  substance  of  the  conversation  is 
(a)  8m  the  conciunon  of  the  judgmeDU  of  Aklenon  and  Parke,  B« 
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similar;  the  defendant  says,  "You  may  trust  him;  and  my  reason  for 
saying  so  is,  that  I  know  the  estate  which  he  has  bought,  and  have  his 
title-deeds/'     That  is  one  entire  representation  concerning  his  credit. 

Patteson,  J.  The  only  doubt  in  my  mind  arose  from  the  words, 
"  that  nothing  could  be  done  without  the  knowledge  of  the  defendant." 
Had  the  representation  been  merely  that  the  plaintiff  might  trust  Jelli* 
corse,  because  the  defendant  had  possession  of  Jellicorse's  title-deeds, 
there  could  have  been  no  doubt.  That  could  have  been  understood 
only  as  a  representation  as  to  the  ability  of  the  party,  with  regard  to 
his  sufficiency  in  respect  of  property.  But  the  following  words  might 
be  thought  to  mean  tliat  the  defendant  engaged  to  protect  the  plaintiff 
by  means  of  the  property  to  which  the  title-deeds  related.  I  think, 
liowever,  that  that  would  be  a  strained  construction.  Taking  all 
together,  the  meaning  (though  I  do  not  fully  understand  all  the  words) 
seems  to  be,  "  You  may  lend  the  money,  for  he  has  an  estate,  and  I 
have  the  deeds." 

Williams,  J.  I  think  this  is  a  representation  concerning  the  party's 
abiUty.  If  the  defendant  had  said  that  he  had  in  his  hands  a  purse 
belonging  to  Jellicorse,  with  1000/.  in  it,  that  would  have  tended  to 
satisfy  the  plaintiff  of  Jellicorse's  ability.  We  must  understand  the 
words  as  parties  generally  would  understand  them.  Any  income, 
whether  from  land  or  any  other  source,  hicreases  personal  credit. 

Judgment  for  the  defendant 


HOPKINS  against  HELMORE.— p.  463. 

Declaration,  in  covenant,  that,  by  indenture  of  2 let  March,  1828,  plairitifT demiaed  a  messuage  to 
defendant,  habendum  from  25th  March  then  instant,  for  the  term  of  seven  years  then  next  en- 
suing, wanting  seven  days,  yielding  and  paying  yearly  and  every  year  dnrinir  the  term  the 
yearly  rent  of  285/.  by  four  equal  quarterly  payments  on  25tb  March,  24th  June,  29th  Sep- 
tember, and  25th  December,  in  every  year,  commencing  from  25th  March  then  inxtant  :  and 
defendant  covenanted  tn  pay  the  said  yearly  rent  of  285/.  on  the  days  and  in  manner  a}>* 
pointed.  Breach,  that  in  the  last  year  defendant  paid  only  half  the  yearly  rent,  and  on  25th 
March,  1835.  two  quarters  became  payable,  and  were  in  arrear. 

Defendant,  paying  into  Court  so  much  as  became  due  ob  and  for  the  first  of  the  two  quarterly 
payments  alleged  to  have  become  due  on  25th  March,  1835,  demurred  to  so  much  of  the 
breach  as  resptcfed  the  nim-payment  if  the  second  and  last  quarterly  paymuU  aJltged  /«# 
have  become  due  on  25th  March,  1835. 

Held,  that  285/.  was  payable  for  each  year;  and  that  either  the  6rst  pnyment  was  to  be  made  od 
25lh  Maich,  1828,  or  a  payment  on  25th  March,  1835,  though  after  the  expiration  of  the 
term. 

Judgment  for  plaintiff. 

Covenant.  The  declaration  stated  that,  hy  hidenture  of  March 
21st,  1828,  hetween  plaintitf  and  defendant,  plaintiff  demised  a  mes- 
suage to  defendant,  habendum  to  him,  his  executors,  &c.,  from  25th 
March  then  histant  for  the  term  of  seven  years  thence  next  ensuing, 
wanting  seven  days ;  yielding  and  paying  therefore,  yearly  and  every 
year  during  the  said  term,  to  the  plaintiff,  his  executors,  &c.,  the  yearly 
rent  of  285/.,  by  four  equal  quarterly  payments  on  the  25th  day  of 
March,  24th  June,  29th  September,  and  25th  December  "  in  every  year, 
commencing  from  the  said  25th  day  of  March  then  instant."  And  de- 
fendant did  thereby,  for  himself,  his  heirs,  executors,  &c.,  covenant  and 
agree  with  plaintiff,  his  executors,  &c.,  that  defendant,  his  executois. 
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Ac,  should  and  would,  yearly  and  every  year  during  the  continuance 
of  the  said  demise,  pay  to  plaintiff,  his  executors,  &c.,  the  said  yearly 
rent  of  285/.,  on  the  days  and  in  the  manner  therein-before  appointed 
for  payment  thereof.  Breach,  that  defendant  did  not,  in  every  year 
during  the  continuance  of  the  said  demise,  pay  or  cause  to  be  paid  to 
plaintiff  the  said  yearly  rent  of  285/. ;  but,  on  the  contrary  thereof,  in 
the  last  year  of  the  said  term  by  the  said  indenture  demised,  defendant 
wholly  omitted  and  neglected  to  pay  plaintiff  any  greater  part  of  the 
said  yearly  rent  of  285/.  than  one  half  part  thereof;  and,  on  25th  March 
A-  D.  1835,  a  large  sum,  to  wit,  140/.  of  the  rent  aforesaid,  for  two  quar- 
terly payments  of  the  said  yearly  rent  of  285/.,  "  on  that  day  in  that 
year  became  and  was  due  and  payable  from  the  said  defendant  to  the 
said  plaintiif,  and  is  still  in  arrear." 

Plea,  as  to  71/.  10.?.,  parcel  of  the  140/.,  being  so  much  as  became  due 
as  and  for  the  first  of  the  two  quarterly  payments  alleged  to  have  be- 
come due  on  March  25th,  1835,  payment  into  Court.  And,  as  to  the 
alleged  breach  of  covenant  in  respect  of  the  non-payment  of  the  second 
and  last  quarterly  payment  in  the  declaration  alleged  to  have  become 
due  on  the  said  25th  March,  general  demurrer.  Joinder.  The  cause 
•of  demurrer  stated  hi  the  margin  of  the  paper-book  was,  that  it  appears 
on  the  face  of  the  declaration  that  there  was  no  day  within  the  term 
upon  which  the  second  quarter's  rent  mentioned  ui  the  breach  became 
due. 

Ogie,  for  the  defendant.     The  lease  expired  on  18th  March,  1835* 
therefore  the  25th  of  March,  1835,  was  not  within  the  term.     The  co 
venant  is  only  to  pay  on  the  days  specified,  durhig  the  term.     It  will 
be  said  that  the  parties  intended  the  rent  to  be  paid  for  the  whole  time ; 
but  the  language  of  the  covenant  must  be  followed. 

t/1  Baf/lei/j  contri.  The  covenant  is  for  seven  years'  rent,  for  a  term 
of  seven  years  wanting  seven  days.  In  Hi/l  v.  Grange^  Plowd.  1 64,  («) 
rent  was  reserved,  payable  at  the  feasts  of  Annunciation  and  Mi- 
chaelmas, on  a  twenty  years'  lease,  commencing  in  August ;  and,  though 
\y  'was  objected  that  the  Annunciation,  behig  first  named,  was  to  be  the 
first  day  of  payment,  it  was  held  that  payment  was  to  be  made  on  the 
first  Michaelmas,  and  so  on  each  of  the  two  feasts  throughout  the  twenty 
years.  Here,  therefore,  the  rent  would  be  payable  on  the  25th  of 
March,  1828,  and  so  forward.  But,  if  that  suggestion  be  inadmissible, 
and  the  first  25th  March  be  excluded,  still  there  is  no  reason  that  a 
tenant  should  not  covenant  to  pay  rent  on  a  day  after  the  expiration  of 
the  term ;  as  hi  Hntchins  v.  Scotty  2  Mel.  &  W.  809 ;  (b)  although  per- 
haps a  difficulty  might  then  arise  as  to  distrainhig.  [Littledale,  J. 
lint  the  rent  is  made  payable  "  during  the  said  term."]  The  rent  of 
2S5L  is  to  be  paid  for  every  year  of  the  term,  yearly :  it  need  not  be 
paid  on  a  day  in  the  term.  (He  also  referred  to  Baden  v.  FUirhl^ 
3  New  Ca.  685, ^(32  E.  C.  L.  R.  282 ;)  and  Long  v.  Burroughsy  1  Ld. 
Ken.  247.) 

OgUy  in  reply.  When  it  is  meant  that  there  shall  be  a  payment  on 
a  day  occiurring  in  less  than  a  quarter  of  a  year,  &c.,  there  is  usually  an 
express  clause  for  a  forehand  rent.  Here  there  was  probably  a  com- 
pensation for  the  loss  of  one  quarter.  In  Hill  v.  Grange^  it  was 
not  pretended  that  rent  could  be  recoverable  up  to  a  day  after  the 
expiration  of  the  term.  As  to  the  suggestion  that  this  covenant  may  be 
(o)  See  p.  171.  (6)  See  Puke,  B.,  at  p.  810. 
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interpreted  to  be  for  paymput  beginning  with  the  first  25th  of  March, 
mere  is,  on  tlie  record,  a  payment  up  to  the  last  25th of  December;  and 
the  sum  claimed  is  rent  supposed  to  become  due  on  25th  March,  1835. 
Nothing  is  due  since  the  preceding  December ;  Stevenson  v.  Lambard^ 
2  East,  575. 

Lord  Denman,  C.  J.  The  defendant  has  contracted  to  pay  285/.  in 
each  year :  one  year  wanting  seven  days  is  one  of  the  years  in  popular 
language.  Take  this  as  a  forehand  rent:  then  there  will  be  an  eijual 
quantity  payable  on  each  of  the  four  days  in  each  year,  beginning  with 
25th  March,  1828.     That  will  reconcile  the  whole. 

LiTTLEDALE,  J.  The  defendant  contracts  to  make  fom*  quarterly 
payments  in  every  year.  It  is  not  intended  to  strike  off  the  rent  by 
striking  off  seven  days  of  the  last  year.  It  is  difficult  to  reconcile  the 
whole  :  but  I  think  tlien^  is  one  way,  namely,  by  making  the  first  day 
of  payment  the  25th  day  of  March,  1828.  We  may  assume  that  the 
days  of  payment  are  enumerated  hi  the  order  in  which  they  were  to 
occur.  The  payments  may  be  considered  to  commence  on  25th  March, 
1828,  by  reading  the  words  "commencing /r«w  the  said  25th  day  of 
March  theii  instant,"  as  if  the  words  were  "o/*  the  2  5th,"  &c.  I  do 
not  say  that  this  may  not  be  rather  a  forced  construction. 

Patteson,  J.  On  reading  so  much  of  the  indenture  as  is  in  the  decla- 
ration, I  have  no  doubt  that  the  defendant  was  to  pay  285/.  seven  times. 
The  words  are,  "  yearly  and  every  year."  Had  the  contract  stopped 
there,  no  question  could  have  arisen.  But  then  it  is  added,  "  by  four 
equal  quarterly  payments  on  the  25th  day  of  March,"  &c.,  "in  every 
year,  commencing  from  the  said  25th  day  of  March  then  instant."  Now, 
it  being  clearly  meant  ^hat  there  should  be  seven  annual  payments  of 
285/.,  the  question  is  whether  that  meaning  can  be  collected.  There 
are  two  ways  of  effecting  this.  First,  we  may  treat  the  rent  as  a  fore- 
hand rent,  the  first  payment  to  be  made  on  entering.  But,  secondly,  I 
think  that  a  good  deal  may  be  said  for  the  other  construction  suggested 
by  Mr.  Bayley  :  that  the  rent  is  to  be  paid  for  every  year  during  the 
term,  and  on  the  days  named,  one  of  which  occurs  after  the  expiration 
of  the  term.  If  this  be  admissible,  there  is  no  doubt :  and  I  cannot  see 
why  the  payment  should  not  be  covenanted  to  be  made  after  the  expi- 
ration of  the  term. 

Williams,  J.  There  is  no  doubt  of  the  meaning  of  the  parties ; 
and  every  reasonable  mode  of  construction  should  be  resorted  to,  for  the 
purpose  of  furthering  it.  The  term  commencing  on  the  25th  of  March, 
and  that  being  the  first  day  of  payment  named,  we  may  take  it  that 
the  first  payment  was  to  be  on  the  day  on  which  the  term  commenced. 

Judgment  for  plaintiff. 
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JOHN  MEYER  against  SARAH  HAWORTH.— p.  467. 

Coverture  being  pleaded  to  a  declaration  in  aa^umpsit  for  goods  sold  and  delivered,  plaintiff  re- 
plied that  defendant  was,  at  the  time  of  the  cont|ract,  separated  from  her  husband  and  living 
in  open  adultery,  that  plaintifTdid  not  know  of  the  marriage  or  adultery,  and  that  defendant, 
after  her  husband's  death,  and  before  action  brought,  in  consideration  of  the  premises,  pro- 
mised to  pay.    Held, 

U  That  no  consideration  appeared  for  the  promise  in  the  replication. 

2.  That  the  replication  was  a  departure,  the  promise  therein  being  distinct  from  that  alleged  in 
the  declaration.  * 

Assumpsit  for  goods  sold  and  delivered,  goods  bargained  and  sold, 
and,  at  defendant's  request,  delivered  to  W.  J.  R.,  work  and  labour, 
money  paid,  and  interest,  and  on  an  account  stated. 

Plea,  coverture  at  tbe  time  of  the  promise. 

Replication,  that  defendant,  at  the  time  when  the  debts  were  con- 
tracted, was  living  separate  from  her  husband,  and  in  open  adultery 
with  W.  J.  R. ;  that  the  husband  was  not  liable  to  pay,  nor  did  pay, 
the  debts  so  contracted  by  defendant  while  she  was  so  living  separate, 
&c. ;  that  plaintiff,  at  the  time  of  the  sale  and  delivery,  &c.,  did  not 
know  that  defendant  was  the  wife  of,  &c.,  nor  that  she  was  living  in 
open  adultery,  &c.,  and  dealt  with  her  as  a  feme  sole  ;  and  that,  after 
the  death  of  the  husband,  and  before  action  brought,  defendant,  in  con- 
sideration of  the  premises,  promised  to  pay.     Verification. 

General  demurrer,  and  joinder. 

Slreefert,  for  the  defendant.  A  married  woman  is  not  liable  for  the 
debts  she  contracts,  though  she  be  living  in  open  adultery  and  separate 
from  her  husband.  [Patteson,  J.  I  presume  the  defendant  does  not 
mean  to  impugn  Marshall  v.  Rutlorij  8  T.  R.  545,  («)  and  other  cases 
to  the  same  effect.  The  subsequent  promise  will  probably  be  relied  on.] 
The  replication,  if  it  insist  on  the  subsequent  promise,  is  a  departure. 
It  admits  the  promises  stated  in  the  declaration  to  have  been  made 
during  coverture,  and  sets  up  a  new  promise.  The  considerations  are 
different :  the  delivery  of  the  goods,  &c.,  form  the  consideration  in  tfie 
declaration :  the  consideration  for  the  promise  in  the  replication  is  "  the 
premises,''  which  seems  to  point  to  a  moral  consideration.  Such  a  con- 
sideration appears  not  to  be  sustainable ;  Lit  tie  field  v.  Shee,  2  B.  &  Ad. 
81 1,  (22  E.  C.  L.  R.  187.)  Burden  v.  De  Keverberg,  2  Mce.  &  W.  61, 
sliows  what  is  necessary  to  make  a  feme  covert  liable  as  a  feme  sole. 

Hinn/rey yContiL  In  Litttefeldv.  Shee  the  husband  was  originally 
liable :  here  he  never  was  so ;  Rex  v.  Flintany  1  B.  &  Ad.  227,  (20  E. 
C.  L.  R.  380.)  Lee  v.  Muggtridge,  5  Taimt.  36,  (1  E.  C.  L.  R.  10,) 
supports  the  validity  of  such  a  moral  consideration  as  this.  Tlien  tl.is 
is  not  a  departure  :  if  it  were,  every  replication  to  a  plea  of  the  Statute 
of  Limitations,  setting  up  an  acknowledgment,  would  be  so ;  for  such 
an  acknowledgment  is  merely  evidence  of  a  fresh  promise  ;  Tanner  v. 
Smart,  6  B.  &  C.  603,  (13  E.  C.  L.  R.  273.)  [Patteson,  J.  That  is  a 
promise  to  pay  an  existing  debt :  here  there  was  no  debt  from  the  wife.] 
If  there  be  any  state  of  facts  in  which  the  debt  would  not  be  absolutely 
null  in  the  first  instance,  that  distinction  would  not  apply.  Now  sup- 
pose the  husband  had  been  transported.     [Lord  Denman,  C.  J.     That 

(a)  8ee  Lean  ▼.  Sehuiz,  2  W.  Bl.  1196 ;  Boggeft  ▼.  Frier,  11  East,  301 ;  Lewis  t.  Lee^ 
3  B.  4c  C.  291,  (10  E.  C.  L.  R.  84.) 
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should  be  part  of  the  statement  of  consideration.  Patteson,  J.  You 
are  to  support  your  declaration.] 

Streeten^  in  reply.  The  declaration  states  the  supply  of  goods  at  thf. 
request  of  the  wife,  who  could  not  then  contract.  The  doctrine  in  Lee 
V.  Muggeridge  has  been  qualified  by  later  decisions :  (a)  atnd  there,  too, 
the  special  contract  was  set  out  in  the  declaration. 

Lord  Denman,  C.  J.  The  record  states  that  goods  were  supplied  to 
a  married  woman,  who,  after  her  husband's  death,  promised  to  pay. 
That  is  not  sufficient.  The  debt  was  never  owing  from  her.  If  there 
was  a  moral  obligation,  that  should  have  been  shown. 

LiTTLEDALE,  J.  If  there  was  any  moral  obligation,  it  should  have 
been  stated.  The  replication  does  not  support  the  declaration.  The 
promise  in  the  declaration  was  altogether  void.  This  is  not  like  the 
case  of  an  infant,  whose  promise  is  voidable  only. 

Patteson,  J.  For  the  reasons  given,  this  replication  is  bad  as  a  de- 
-  parture.  The  promise  originally  stated  was  npt  one  only  merely  void- 
able, like  that  of  an  infant.  There  is  another  fault  in  the  replication :  it 
does  not  allege  positively  the  death  of  the  husband. 

Williams,  J.,  concurred.  Judgment  for  defendant. 

(a)  See  note  [b]  to  Barber  y.  Fox,  2  Wnu.  Sauad.  137,  c,  5th  ed. 


YOUNG  against  RISHWORTH.— p.  470. 

To  an  action  for  money  had  and  received,  it  in  a  good  plea  (under  stat  6  G.  4,  c.  16,  a.  W) 
that,  plaintiff  became  bankrupt  and  obtained  his  certificate  in  1822;  that  a  second  commi*- 
aton  issued  against  him,  May  20th,  1825,  under  which  his  effects  were  assigned  in  July,  1825, 
and  he  obtained  his  certificate  in  1826,  but  did  not  pay  15«.  in  the  pound,  whereby,  and  by 
force  of  the  statnte,  the  debt  demanded  in  the  declaration  hath  vested  in  the  assignees. 

Stat  6  6.  4,  c  16,  s.  127,  (September  1,  1825,)  operates  in  such  a  case  retrospectively. 

Where  the  estate  of  a  bankrupt  afier  certificate  is  vested  in  the  assignees  by  stat  6  G.  4,  c.  16 
8.  127,  he  cannot  sue  for  an  afler-accruing  debt,  though  the  assignees  do  not  interpose. 

Assumpsit  for  money  received  to  plaintifF'svuse,  and  on  an  account 
stated.  Plea,  that  plaintiff,  before  and  on  15th  July,  1822,  and  from 
thence  continually  until  the  suing  out  of  the  commission  after  mentioned, 
was  a  merchant,  &c. ;  that  he  became  indebted,  &c. ;  and,  being  so 
indebted,  and  trading,  he  became  and  was  a  bankrupt  within  the  true 
intent,  &c. :  the  plea  then  stated  the  issuing  of  a  commission  on  the  day 
and  year  aforesaid,  and  the  proceedings  on  it,  and  that  the  plaintiff  duly 
obtained  his  certificate  under  the  said  commission,  which  certificate  was 
allowed  by  the  Lord  Chancellor  on  November  14th,  1822.  The  plea 
then  stated  that  plaintiff,  afterwards,  and  before  and  on  May  20th,  182.'i, 
and  from  thence  continually  until  the  suing  ouii  of  the  commission  after 
mentioned,  exercised  trade,  &c. ;  that  plaintiff,  so  exercising  trade,'  &r., 
became  indebted,  &c. ;  and,  being  so  indebted,  he,  on  the  day  and  yenr 
last  aforesaid,  became  bankrupt  within  the  true  intent,  &c.,  and,  there- 
upon, on  the  same  day  and  year,  a  commission  of  bankruptcy  issuel 
against  him,  &c. :  the  plea  then  stated  the  proceedings  on  the  Seconal 
commission  down  to  July  5th,  1825,  when  the  commissioners  assignetl 
all  plaintiff's  present  and  future  personal  estate  to  Stanislaus  Dartez 
and  Basil  Caroline  Montagu,  for  the  benefit  of  plaintiff's  creditors.    The 
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plea  then  proceeded  ^s  follows.  "  And,  although  the  said  plaintiflF  duly 
surrendered  himself,"  &c.,  "and  submitted  himself,"  &c.,  "and,  duly 
conformed  himself/'  &c.,  "and  although  the  said  plaintiff  afterwards, 
and  after  the  making  of  the  act  of  parliament,"  (6  6.  4,  c.  16,)  "  to  wit 
on  the  1st  day  of  April,  A.  D.  1826,  duly  obtained  his  certificate  of  con- 
formity under  the  last-mentioned  commission,  nevertheless  the  defendant 
says  that  the  estate  of  the  plaintiff  under  the  last-mentiolicd  commission 
did  not  produce,  nor  hath  as  yet  produced,  sufficient  to  pay  every  credi- 
tor or  any  of  the  creditors  under  the  last-mentioned  commission  15a.  iu 
the  pound  on  the  amount  of  their  several  debts  proved  under  the  last- 
mentioned  commission ;  and  none  of  the  said  creditors  have  as  yet 
received  15a.  in  the  pound  on  the  amount  of  their  said  debts :  whereby, 
and  by  force  of  the  statute  in  such  case  provided,  the  debt  in  and  by 
the  declaration  demanded  hath  vested  in  the  said  Stanislaus  Dartez  and 
Basil  Caroline  Montagu,  as  assignees  under  the  last-mentioned  commis- 
sion, according  to  the  form  of  the  statute  in  such  case  provided." 
Verification. 

Demurrer,  assigning  several  special  causes  which  were  not  discussed 
on  the  argument.  Joinder.  The  demurrer  was  argued  in  last  Hilary 
term.(a) 

ICnowleSj  for  the  plaintiff. — The  defence  in  this  plea  is  founded  on 
the  supposed  title  of  the  assignees  under  stat.  6  G.  4,  c.  16,  s.  127, 
which  enacts  that,  if  any  person  who  shall  have  been  discharged  by  cer- 
tificate as  before  mentioned,  or  discharged  by  any  insolvent  act,  shall  be 
or  become  bankrupt  and  have  obtained  or  shall  hereafter  obtain  his  cer- 
tificate, then,  unless  his  estate  shall  produce  sufficient  to  pay,  under  that 
commission,  15a.  in  the  pound,  such  certificate  shall  only  protect  his 
person  from  arrest,  "  but  his  future  estate  and  effects  (except  his  tools 
of  trade  and  necessary  household  furniture,  and  the  wearing  apparel  of 
himself,  his  wife  and  children)  shall  vest  in  the  assignees  under  the 
said  commission,  who  shall  be  entitled  to  seize  the  same  in  like  manner 
as  they  might  have  seized  property  of  which  such  bankrupt  was  possessed 
at  the  issuing  the  commission."  This  enactment  varies  from  the  previous 
one  in  stat.  5  G.  2,  c.  30,  s.  9,  which  left  the  future  estate  and  effects 
of  the  bankrupt,  in  the  like  case,  "  liable  to  his"  "creditors,"  the  tools 
of  trade,  &c.,  excepted.  Then,  First ;  by  stat.  6  G.  4,  c.  16,  s.  127, 
the  effects  of  a  party,  bankrupt  for  the  second  time,  who  has  obtained  a 
certificate  but  has  not  paid  15a.  in  the  pound,  are  subject  to  the  same 
liabilities  as  attach  by  sect.  68  to  the  effects  of  a  party,  bankrupt  for 
the  first  time,  who  has  obtained  no  certificate.  In  the  latter  case,  the 
bankrupt's  after-acquired  property  vests  in  the  assignees ;  this  appears 
from  the  decisions,  on  the  prior  statutes,  in  Kitchen  v.  Bartacfiy  7  East,  53, 
and  Nias  v.  Adamson,  3  B.  &  Aid.  225,  (5  E.  C.  L.  R.)  That  being 
so,  there  are  other  decisions  which  show  that  an  uncertificated  bankrupt 
may  sue  in  respect  of  after-acquired  property,  if  the  assignees  do  not 
interpose,  (as  they  did  in  the  two  cases  just  cited,)  and  that,  not  only 
where  the  action  is  for  work,  labour,  and  materials,  as  in  Silk  v.  Oshorn^ 
1  Esp.  N.  P.  C.  140,  or  for  money  which  may  be  supposed  the  produce 
of  the  bankrupt's  labour,  as  in  Evans  v.  Brown,  1  Esp.  N.  P.  C.  170, 
but  in  other  instances  also,  on  the  general  principle  of  his  right  to  claim 

(a)  January  19th.    Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Jn. 
For  a  point  decided  in  this  case  on  a  previous  day  of  the  term,  see  p.  479,  note  (e),  post. 
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property  except  as  against  his  assignees ;  Fowler  v.  Down^  1  B.  i  P. 
44,  Webb  V.  Fox,  7  T.  R.  891,  Drayton  v.  DaU,  2  B.  &  C.  293,  (9  E. 
C.  L,  R.)  The  analogy  between  the  cases  of  an  uncertificated  bank- 
rupt and  a  certificated  bankrupt  under  a  second  commission  who  has  not 
paid  15«.  in  the  pound  was  urged  at  the  bar  in  Hobertson  v.  Score,  3  B. 
&  Ad.  338,  (23  E.  C.  L.  R.)  Secondly,  it  has  long  be^n  a  question 
whether  stat:.  6  G.  4,  c.  16,  s.  127,  took  effect  where  the  certificate  or 
certificates  had  been  obtained  before  the  act  passed ;  Robertson  v.  Score, 
Carew  v.  Edwarde,  4  B.  &  Ad.  351,  (24  E.  C.  L.  R.)  In  the  latter 
case,  where  the  defendant  had  both  been  discharged  under  an  insolvent 
act,  and  obtained  his  certificate  as  a  bankrupt  before  the  passing  of  stat. 
t)  G.  4,  c.  16,  this  Court  held  that  sect.  127  had  not  a  retrospective  ope- 
ration. It  is  true  that  in  Ehton  v.  Braddick,  2  Cro.  &  M.  435,  S.  C.  4 
Tyr.  122,  where  a  party  had  been  discharged  as  an  insolvent  before,  and 
had  become  bankrupt  after,  the  statute  came  into  operation,  sect.  127 
was  held  to  operate  retrospectively :  but  in  Ex  parte  Hawhy,  in  re 
liichards,  2  Mont.  &  Ayr.  426,(a)  where  there  had  been  a  like  discharge, 
and  a  certificate  without  payment  of  15«.  in  the  pound,  both  before  the 
act.  Lord  Chancellor  Brougham  decided  against  a  retrospective  con- 
struction. Further,  it  does  not  appear  by  this  plea  that  the  money  now 
claimed  is  not  property  within  the  exception  of  sect.  127 ;  and  it  ww 
for  the  defendant  to  show  that.  [Lord  Denman,  C.  J. — The  declaration 
claims  a  debt;  was  it  necessary  to  state  that  this  was  not  an  excepted 
article?  Coleridge,  J. — If  a  bankrupt  reduces  his  tools  to  money, 
does  not  that  vest  in  the  assignees  ?  Littledale,  J. — If  you  relied  on 
the  money  being  the  produce  of  excepted  articles,  it  was  for  you  to  show 
it.]  The  plaintiff  declares  in  the  regular  form.  The  defendant  does  not 
a  insert  that  the  debt  is  one  which  vests  in  the  assignees,  so  as  to  give  the 
plaintiff  an  opportunity  of  traversing  that  fact.  The  plaintiff  may  be 
entitled  to  the  debt  as  trustee.  [Littledale,  J. — In  Winch  v.  Keeley, 
1  T.  R.  619,  that  fact  was  replied  to  a  general  plea  of  the  plaintiff's 
bankruptcy.] 

Sir  W.  W.  Follett,  contrtt.— Stat.  6  G.  4,  c.  16,  s.  127,  alters  the  old 
law.  By  stat.  5  Gr.  2,  c.  30,  s.  9,  the  after-acquired  property  where  the 
estate  did  not  pay  15«.  in  the  pound  under  a  second  commission  was  to 
*•  remain  liable"  to  the  creditors,  the  bankrupt  being  discharged  from 
arrest,  only,  by  the  certificate :  under  this  statute,  s.  126,  he  is  dis- 
charged, not  only  from  arrest  but  from  action  for  any  debt  provable 
under  the  commission:  but  sect.  127  directs  that  his  future  estate  ''shall 
vest  in  the  assignees  under  the  said  commission."  The  argument  that, 
as  between  the  bankrupt  and  a  creditor,  the  property  is  in  the  same 
situation  as  where  the  bankrupt  has  failed  to  obtain  his  certificate  under 
a  first  commission,  and  that  such  property  may  be  treated  as  the  bank- 
rupt's where  the  assignees  do  not  interfere,  was  urged  without  success  in 
Robertson  v.  Score;  some  of  the  cases  cited  as  to  this  point  on  the  other 
side  were  there  mentioned,  but  were  not  thought  applicable  under  the 
present  act.  [Coleridge,  J. — The  plaintiff  there  might  have  proved 
under  the  second  commission.]  The  argument  of  the  Court  was,  that 
the  effects,  where  not  discharged  by  the  second  certificate,  were  vested  in 

(a)  Ehton  ▼.  Braddick,  2  Cro.  &  M.  435,  S.  C.  4  Tjr.  122,  (not  then  reported)  was 
cited  from  a  sbort-haud  writer's  note,  which  the  Lord  ChanceUor  refused  to  admit  as 
authority. 
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the  assignees ;  and  that,  if  the  certificate  were  no  bar,  the  plaintiff  would, 
in  effect,  be  recovering  against  their  goods.  In  JElston  v.  Braddick, 
which  was  an  action  for  money  had  and  received,  brought  bj  assignees 
for  sums  paid  by  the  bankrupt  into  the  Bank  of  England,  the  plaintiff 
relied  on  sect.  127 :  one  point  made  by  the  defendant  was,  that  the 
action  did  not  lie,  there  being  no  privity  between  the  assignees  and  the 
Bank.  But  Bayley,  J.,  said,(a)  "  Assuming  that  the  act  is  retrospective, 
the  act  says  that  the  future  property  of  the  bankrupt  shall  vest  in  the 
assignees ;  and  it  vests  in  the  assignees  ab  initio :  and  when  the  money 
was  paid  in  by  the  bankrupt,  it  was  money  had  and  received  to  the  use 
of  the  assignees.  In  reality,  this  never  was  the  property  of  the  bank- 
rupt. It  appears  to  me,  therefore,  that  money  had  and  received  is  the 
proper  form  of  action."  And  there  the  Court  of  Exchequer,  after  an 
elaborate  discussion,  held  that  sect.  127  applied  retrospectively.  In  Ex 
parte  Robinson^  in  re  Freer^  1  Mont.  &  Mac.  44,  Sir  L.  Shadwell,  V. 
C,  held  that,  under  sect.  127,  after-acquired  estate  "vests  absolutely, 
and  ab  initio^  in  the  assignees."  In  Fowler  v.  Coster^  10  B.  &  C.  427, 
(21  E.  C.  L.  R.,)(6)  where  the  question  was  on  the  validity  of  a  third 
commission,  the  bankrupt  having  paid  no  dividend  under  the  second,  the 
third  was  held  void,  because,  when  it  issued,  the  effects  were  already 
vested  in  the  assignees  formerly  appointed.  The  difference  between  stat. 
6  G.  4,  c.  16,  s.  127,  and  stat.  5  Gf.  2,  c.  30,  s.  9,  was  there  noticed  by 
the  Court.  Even  in  the  cases  previous  to  stat.  6  G.  4,  c.  16,  cited  oa 
the  other  side,  where  uncertificated  bankrupts  were  allowed  to  sue,  some 
peculiar  state  of  circumstances  was  requisite,  to  prevent  the  operation 
of  the  general  rule  that  the  right  of  action  is  in  the  assignees ;  and,  if 
it  was  necessary  to  show  such  circumstances,  even  in  the  former  state 
of  the  law,  to  defeat  a  plea  like  the  present,  they  should  have  been 
Bpecially  replied  here,  the  plea  showing  the  property  to  be,  prima  facie^ 
in  the  iissignees.  But,  since  the  late  :ict,  no  distinction  can  arise  upon 
which  the  bankrupt  can  found  a  right  to  sue  as  in  those  cases,  the  pro- 
perty nesting  absolutely  and  ab  initio  in  the  assignees.  It  has  been  held, 
and  no  doubt  properly,  that,  an  uncertificated  bankrupt,  having  posses- 
sion of  his  property  with  the  consent  of  the  assignees,  might  bring 
trover  in  respect  of  it  against  a  wrongdoer :  the  nature  of  his  right 
under  such  circumstances  is  illustrated  by  Nlas  v.  Adamson  and  Hull 
v.  Fickersgill,  1  Brod.  &  B.  282,  (5  E.  C.  L.  R.,)  cited  in  c.  14,  s.  20, 
of  Lord  Henley's  Bankrupt  Law,  p.  256,  3d  ed. :  but  the  present  case 
does  not  raise  any  similar  point.  It  is  true  that  in  Ehton  v.  Braddick^ 
the  insolvency  and  commission  were  not  both  prior  to  the  act  coming 
into  operation  ;(c)  but  the  principle  of  the  decision  applies  where  both 
are  so. 

Knowles  in  reply. — Ehton  v.  Braddick  was  a  case  where  the  assignees 
interfered,  as  it  is  admitted  they  may  do.  The  decision  in  Robertson  v. 
Score  does  not  show  that  the  bankrupt  might  not  have  been  sued,  if  the 
debt  had  not  been  provable  under  the  second  commission.  Where  an 
uncertificated  bankrupt  relies  merely  on  his  right  to  dispose  of  property 
if  the  assignees  do  not  interfere,  it  is  not  necessary  to  plead  such  non- 
interference.    In  Drayton  v.  Dahy  the  plaintiffs,  endorsees  of  a  note, 

(a)  2  Cro.  &  M.  438. 

(b)  And  see  PhiUip^  y.  Hopwood,  I  B.  &  Ad.  619. 
{c)  Sept  1st,  1825.    See  seot.  185. 
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founded  their  title  on  the  endorsement  of  a  bankrupt ;  the  bankruptcy 
was  pleaded,  and  the  plaintiffs  replied  consent  of  the  assignees  to  the 
endorsement ;  this  was  negatived  by  verdict ;  but  the  Court  nevertheless 
gave  judgment  non  obstante  veredicto,  on  grounds,  one  of  which  was 
that  the  bankrupt's  endorsement  was  valid  because  it  did  not  appear 
that  the  assignees  had  interposed.  Our,  adv>  fyult. 

Lord  Dknman,  C.  J.,  in  this  term  (June  13th)  delivered  the  judgment 
of  the  Court. 

This  was  an  action  brought  in  assumpsit  upon  counts  for  money  had 
and  received,  and  an  accQunt  stated.  The  defendant  pleaded,  in  sub- 
stance, that  the  plaintiff,  in  the  year  1822,  became  bankrupt  and  obtained 
his  certificate ;  and  again  that,  in  the  year  1825,  he  became  bankrupt, 
and,  on  the  first  of  April,  1826,  obtained  his  certificate,  but  that  the 
estate  of  the  plaintiff  under  the  latter  commission  was  not  sufficient  to 
pay  his  creditors  fifteen  shillings  in  the  pound,  and  had  not  paid  them 
or  any  of  them  that  sum. 

To  this  there  was  a  demurrer :  and  the  question  is,  whether,  under 
the  circumstances  disclosed  in  that  plea,  the  plaintiff  is  entitled  to  bring 
this  action ;  and  that  mainly  depends  (as  was  admitted  in  argument  on 
both  sides)  upon  the  proper  construction  of  the  127th  section  of  stat.  6 
G.  4,  c.  16 :  because,  if  that  statute  applies  to  the  cases  of  bankruptcy 
which  took  place  before  it  passed,  it  was  hardly  contended  but  that  the 
plea  does  amount  to  an  answer  to  the  action.  And  we  think  that,  after 
the  decisions  which  have  taken  place,  the  question  can  no  longer  be  con- 
sidered as  open.  The  language  of  the  127th  section  is  as  follows. 
"  If  any  person  who  shall  have  been  so  discharged  by  such  certificate 
as  aforesaid,"  &c.,  "shall  be  or  become  bankrupt,  and  have  obtained  or 
shall  hereafter  obtain  such  certificate  as  aforesaid,"  unless  his  estate 
shall  pay  fifteen  shillings  in  the  poilnd,  his  future  estate  and  effects 
(except,  &c.)  ''^  shall  vest  in  the  assignees"  under  the  commission.  And 
upon  this  point,  whether  the  bankrupt  act  does  apply  to  commissions 
sued  out  and  certificates  thereunder  obtained  before  it  passed,  or,  in 
other  words,  whether  the  section  just  quoted  be  in  its  effect  retrospective, 
the  Court  of  Exchequer,  after  deliberation,  and  a  careful  comparison 
of  the  language  of  the  two  statutes,  (6  G.  2,  c.  30,  and  the  present  act,  | 
have  come  to  a  decision  in  the  affirmative.(a)  That  being  so,  we  con- 
sider ourselves  bound  by  that  decision,  being  of  opinion  that  it  is  most 
inconvenient  to  question  the  authority  of  cases  deliberately  decided, 
except  for  the  strongest  and  clearest  reasons.  In  this  case,  however, 
we  approve  of  the  reasons  given  as  well  as  of  the  decision  itself,  which 
is  indeed  fortified  by  the  cases  of  Fowler  v.  Coster  and  Robertson  v. 
Score, 

The  section,  therefore,  being  (as  we  think  it  is)  applicable  to  the  pre- 
sent case,  what  is  its  effect?  •  The  words  are  "his  future  estate  and 
effects"  whall  vest  "in  the  assignees,"  and  his  person  only  be  protected. 
The  language  of  the  former  act  5  G.  2,  c.  30,  s.  9,  is  different :  it  is 
there  ^aid  that  the  future  effects  shall  remain  liable  to  his  creditors  as 
before  the  passing  of  that  act ;  that  is,  (according  to  the  construction 
put  by  this  Court  in  Fotoler  v.  Coster^)  liable  to  his  individual  creditors. 
Here  however  they  are  vested  absolutely  in  the  assignees,  and  by  con-* 
Be(iuence  divested  from  the  bankrupt  under  the  circumstances  disclosed 

(a)  EUton  t.  Braddick,  2  Gro.  &  M.  436.     8.  C.  4  Tyr.  122. 
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in  the  plea,  which  we  therefore  think  contains  a  sufficient  answer  to  the 
action :  and  that  judgment  must  be  for  the  defendant. 

.  Judgment  for  the  defendant.(a) 

(<s)  Before  the  argument  of  this  demurrer,  in  the  same  term,  the  following  motion  w&8 
faeftrd,  in  the  same  cause. 

IXefendant  on  the  eve  of  trial  at  the  assizep,  March  1886,  obtained  leave  to  add  a  plea. 
Plaintiff  thereupon  countermanded  notice  of  trial,  and  demurred  to  the  plea;  and  the 
demurrer  was  set  down  for  argument.  May  1886.  Plaintiff  in  October,  1886,  became 
insolvent,  and  in  December  obtained  his  discharge.  In  the  beginning  of  Michaelmas 
term,  1837,  (the  demurrer  then  standing  near  the  head  of  the  special  paper,)  defend- 
ant moved  that  plaintiff  might  give  security  for  costs. 

Held,  too  late. 

A  BFLB  nisi  was  obtained  in  Michaelmas  term,  1887,  for  a  stay  of  proceedings  until 
the  plaintiff  should  give  seojarity  for  costs.  By  the  affidavits  for  and  against  the  rule,  it 
appeared  that  the  defendant  was  arrested  in  the  action  (for  28/.  10«.)  on  January  2Gth, 
1836,  and  a  declaration  delivered,  February  4th ;  that,  the  cause  being  at  issue,  notice  . 
of  trial  was  given  for  the  Kingston  Spring  assizes,  1836,  the  commission  day  being  March 
"ISth ;  that,  on  Mafch  25th,  defendant  obtained  leave  of  a  Judge  to  add  a  plea,  which  he 
delivered  on  March  26th,  whereupon  plaintiff  countermanded  his  notice  of  trial ;  that,  in 
the  following  Easter  term,  plaintiff  demurred  to  the  plea,  and  the  demurrer  (the  judgment 
upon  which  is  above  reported)  was  set  down  for  argument.  May  26th,  1836 ;  that  plain- 
tiff, on  the  1st  October,  1836,  petitioned  the  Court  for  relief  of  insolvent  debtors,  and,  on 
22d  December  following,  obtained  his  discharge ;  and  that  a  summontf,  taken  out  on  25th 
April,  1837,  for  the  purpose  of  obtaining  from  the  plaintiff  security  for  costs,  was  heard 
by  a  single  Judge  and  dismissed.  The  present  rule  nisi  was  obtained  on  the  same  grounds 
as  the  summons,  November  4th,  1887,  a  demand  of  security  having  been  made  on  the  pre- 
viotts  26th  October.  At  the  beginning  of  Hilary  term,  1838,  the  demurrer  was  expected 
to  stand  No.  9  in  the  special  paper. 

Crfsswell  and  Knowlet  showed  cause. — The  defendant  makes  no  affidavit  of  merits. 
Such  an  affidavit  was  made  in  Heaford  v.  Knight,  2  B.  &  C.  579,  (9  E.  C.  L.  R.)  The 
application  comes  late,  and  no  special  excuse  is  made  for  the  delay.  Nor  is  this  in  itself 
a  case  in  which  security  for  costs  can  be  demanded.  Snow  v.  Towwiend,  6  Taunt.  123. 

Sir  W.  W.  FoUeU,  contra. — This  is  not  a  question  of  indulgence,  but  of  right,  under 
the  practice  of  the  Court  No  affidavit  of  merits  is  required  in  such  cases.  [Little- 
DALB,  J. — I  never  heard  of  its  being  necessary.]  Hea/ord  v.  Knight,  2  B.  &  C.  579,  (9  E. 
0.  L.  R..)  cited  in  1  Tidd's  Practice,  536  (9th  ed.),is  an  authority  supporting  this  ap- 
plication, in  the  case  of  an  insolvent.  As  to  the  delay,  no  step  has  been  taken  in  the 
cause  between  the  insolvency  and  the  making  of  this  motion. 

Lord  Dbnman,  C.  J. — The  defendant  has  been  a  long  time  in  making  this  application ; 
and,  if  the  rule  is  discharged,  no  material  expense  will  be  ultimately  sustained  in  addi- 
tion to  that  which  was  incurred  before  making  the  motion.  There  is  no  ground  for 
making  the  rule  absolute. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.     There  has  been  great  delay. 

Williams  and  Colb&idqe,  Js.,  concurred.  Rule  discharged. 


The  QUEEN  against  MARTIN  and  Wife.— p.  481. 

An  indictment,  under  stat.  7  &  8  G.  4,  c.  29,  s.  58,  for  obtaining  goods  by  false  pretenceH, 

must  state  to  whom  the  goods  belonged. 
Otherwise  it  will  be  bad  on  error ;  the  omission  not  being  cured  after  verdict  by  the  lAi^t 

clause  of  stat  7  G.  4,  c.  64,  s.  21,  that  provision  relating  to  the  description  of  the 

offence,  not  of  the  subject-matter. 

The  defendants  were  indicted  at  the  quarter  sessions  for  the  parts  of 
Keateven,  in  Lincolnshire,  for  that  they^  contriving  and  intending,  &c., 
to  cheat  and  defraud  William  James  Holt  of  his  goods,  on,  &c.,  at,  &c., 
unlawfully  did  falsely  pretend  to  George  Ingle,-  then  and  there  being  an 
apprentice  to  the  said  W.  J.  Holt,  that,  &c.,  (stating  and  negativing  the 
pretences ;)  and  that  the  said  G.  M.  and  E.  his  wife,  by  the  false  pre- 
tences aforesaid,  did  then  and  there  unlawfully,  knowingly,  and  design- 
edly obtain  from  the  said  W.  J.  Holt  divers  goods  and  merchandises, 

le 
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that  is  to  say,  six  dozen  pounds  weight  of  candles  of  the  value,  &c.,  with 
intent  then  and  there  to  cheat  and  defraud  the  said  W.  J.  Holt  of  the 
same,  against  the  form  of  the  statute,  &c.  Plea,  Not  Guilty.  Verdict, 
Guilty  :  and  judgment  of  transportation. 

Error  was  brought  on  the  judgment,  on  the  ground,  among  others,  that 
it  was  not  stated  in  the  indictment  that  the  goods  alleged  to  have  been 
fraudulently  obtained  were  the  property' 'of  any  person.  Joinder  in 
error. 

Curwood  for  the  plaintiffs  in  error. — Sect.  53  of  stat.  7  &  8  G.  4,  c.  29, 
reciting  that  "  a  failure  of  justice  frequently  arises  from  the  subtle  dis- 
tiuctiou  between  larceny  and  fraud,"  enacts  "  that  if  any  person  shall  by 
any  false  pretence  obtain  from  any  other  person  any  chattel,"  &c.,  "  with 
intent  to  cheat  or  defraud  any  person  of  the  same,"  he  shall  be  guilty 
of  a  misdemeanour :  "  provided  always,  that  if  upon  the  trial  of  any 
person  indicted  for  such  misdemeanour  it  shall  be  proved  that  he  ob- 
tained the  property  in  question  in  any  such  manner  as  td  amount  in  law 
to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of 
such  misdemeanour ;"  ''  and  no  person  tried  for  such  misdemeanour  shall 
be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts." 
The  indictment' therefore  should  be  so  framed  as  to  be  pleadable  in  bar, 
or  to  be  evidence  in  a  plea  of  auterfois  acquit,  upon  a  subsequent  prose- 
cution for  larceny  on  the  same  facts.  The  indictment  here  could  not 
be  so  used,  because  it  does  not  furnish*  the  means  of  identifying  the  trans- 
action by  means  of  the  name  of  the  owner  of  the  chattels.  In  Medina 
v.  Norton,  8  C.  &  P.  196,  (34  E.  C.  L.  R.,)  Alderson,  B.,  (with  the 
concurrence  of  Williams  and  Coltman,  Js.),  directed  an  indictment  for 
obtaining  money  under  false  pretences  to  be  quashed  for  this  defect,  and 
upon  the  ground  now  suggested;  and  this,  although  the  defendant's 
counsel  wished  to  waive  the  objection.  [Lord  Denman,  C.  J. — The  de- 
fendant, in  pleading  auterfois  acquit,  would  aver  the  identity ;  and  it 
must  always  be  proved.]  Where  it  is  possible,  the  indictment  should 
state  the  facts  fully.  The  identity  should  appear  on  collation  of  the  in- 
dictments. [Lord  Denman,  C.  J. — Have  you  any  authority  for  saying 
that  identity  is  shown  primS,  facie  by  collation  of  the  indictments  ?  A 
defendant  may  have  stolen  the  goods  of  the  same  party  twenty  times.] 
In  Eex  V.  Parry,  7  C.  &  P.  836,  (32  E.  C.  L.  R.,)  auterfois  acquit  was 
pleaded  to  an  indictment  for  rape :  Holland,  B.,  ruled  that  the  proof 
lay  on  the  defendant,  and  he  thereupon  put  in  a  previous  indictment, 
consisting  of  four  counts,  which  corresponded  with  four  counts  of  the 
indictment  in  question ;  and  upon  this  proof  only  the  jury  found  for  the 
defendants :  and,  the  case  being  afterwards  argued  before  fourteen 
judges,  it  was  held  that  the  verdict  was  final.  [Lord  Denman,  C.  J. — The 
point  as  to  the  sufficiency  of  proof  was  not  decided  by  the  fourteen 
judges.]  It  will  be  argued  that  the  defect  is  cured  by  the  verdict.  But, 
in  Regina  v.  Norton,  Alderson,  B.,  said  that  it  would  be  waste  of  time 
to  go  on  with  the  trial,  clearly  intimating,  therefore,  that  the  defect  would 
be  fatal  at  any  stage.  The  defect  is  one  of  substance.  Stat.  7  G.  4, 
c.  64,  8.  21,  enacts,  "  That  where  the  offence  charged  has  been  created 
by  any  statute,  or  subjected  to  a  greater  degree  of  punishment,  or  ex- 
cluded from  the  benefit  of  clergy  by  any  statute,  the  indictment  or  in- 
formation shall  after  verdict  be  held  sufficient  to  warrant  the  punishment 
prescribed  by  the  statute  if  it  describe  the  offence  in  the  words  of  the 
statute."     But  that  does  not  protect  an  omission  of  any  substantive  mat- 
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ter  of  description.  [Lord  Denman,  C.  J. — Surely,  in  an  indictment 
for  burglary,  the  omission  to  state  whose  the  house  or  goods  were  would 
not  be  protected.]  Neither  here  would  it  be  enough  to  charge  that  the 
defendant  "  by  a  false  pretence  obtained  from  another  person  a  chattel, 
with  int<int  to  cheat  that  person  of  the  same."  The  cases  upon  the 
Polish  notes,  (Bex  v.  Harru,  7  C.  &  P.  416,  429.  (32  E.  C.  L.  R.,)  S. 
C.  1  Moo.  Cr.  Ca.  470,  Rex  v.  Mo%es,  7  C.  &  P.  428,  429,  (32  E.  C. 
L.  R,,)  S.  C.,(a)  Rex  v.  BalU,  7  C.  &  P.  426,  429,  (32  E.  C.  L.  R.,) 
S.  C.  1  Moo.  Cr.  Ca.  470,)  are  instances  of  the  curing  of  a  defect  by 
verdict  under  stat.  7  G.  4,  c.  64,  s.  21 :  but  it  would  not  there  have 
been  held  sufficient  if  the  indictment  had  merely  charged  that  the  de- 
fendant "  knowingly  had  in  his  custody  a  plate  upon  which  a  promissory  i 
note  of  a  foreign  prince  was  engraved  without  the  authority  of  the  said 
foreign  prince ;"  though  such  are  the  words  of  stat.  11  G.  4  &  1  W.  4, 
c.  66,  8.  19. 

Archboldy  contra. — As  to  an  indictment  for  burglary,  btat.  7  &  8  G.  4, 
c.  29,  s.  11,  simply  (except  as  to  the  case  of  breaking  out)  uses  the 
word  "  burglary,"  leaving  the  meaning  as  it  stood  at  common  law,  which 
meaning  therefore  the  words  of  the  indictment  must  meet.  [Little- 
dale,  J. — Sect.  12  of  the  same  statute  enacts  the  punishment  tor  steal- 
ing in  a  dwelling-house :  would  you  say  it  was  enough  to  use  those  words 
without  naming  the  owner?]  There,  again,  the  word  "stealing"  throws 
the  meaning  back  upon  the  common  law  definition :  the  words  of  the 
statute,  therefore,  are  not  sufficient  in  an  indictment:  "stealing,"  or 
larceny,  necessarily  is  taking  the  goods  of  another,  that  is,  either  of  A. 
B.,  or  of  a  person  unknown.  It  is  said  in  Hawkins,  PI.  Cr.  B.  1,  c.  33, 
B.  38,(6)  "  It  seems  agreed,  that  the  taking  of  goods  whereof  no  one  had 
a  property  at  the  time,  cannot  be  felony."  [Lord  Denman,  C.  J. — 
What  do  you  say  of  stat.  7  &  8  G.  4,  c.  29,  s.  22,  as  to  destroying  a 
will  ?]  A  charge  that  the  defendant  "  destroyed  a  will"  would  be  suffi- 
cient after  verdict.  Alderson,  B.,  in  Regina  v.  Norton^  merely  intimated 
what  he  thought  the  most  eligible  mode  of  disposing  of  the  indictment, 
to  which  objection  was  made  at  the  trial.  [Littledale,  J. — Does  sect. 
21  of  stat.  7  G.  4,  c.  64,  apply  to  more  than  the  description  of  the 
offence^  that  is,  the  obtaining  by  false  pretence  ?  Does  it  apply  at  all 
to  the  description  of  the  goods  or  person  ?]  The  goods  are  in  fact 
described  here ;  it  is  not  material  whose  property  they  were :  a  man 
might  be  guilty  of  obtaining  his  own  goods  under  false  pretences  from 
the  prosecutor,  with  intent  to  defraud  him.  Rex  v.  M'Q-regor^  Russ.  & 
R.  C.  C.  R.  23,  S.  C.  3  B.  &  P.  106,  which  may  appear  to  support  the 
objection  to  this  indictment,  was  a  case  of  embezzlement  under  stat.  31) 
G.  3,  c.  85,  which  made  the  offence  felonious  stealing  from  the  master. 
As  to  the  supposed  difficulty  in  case  of  a  future  indictment  for  larceny, 
it  would  not,  in  any  case,  lie  on  the  prosecutor  to  make  it  appear  that 
the  offences  were  not  identical :  the  defendant  must  aver  identity.  Haw- 
kins, speaking  of  the  plea  of  auterfois  acquit,  (B.  2,  c.  35,  s.  3,(<?) )  says, 
"  I  take  it  to  be  clear,  that  if  the  nature  of  the  crime  be  in  substance 
the  same,  a  variance  may  generally  be  helped  by  proper  averments." 

Curwood  was  heard  in  reply. 

Lord  Denman,  C.  J. — This  indictment  is  clearly  bad  on  the  face  of 


(a)  As  Hex  ▼.  Warshaner,  1  Moo.  Cr.  Ca.  466. 
(0)  Vol.  i.  p.  215.  7th  ed. 
{c)  Vol.  iv.  p.  813,  7  th  ed. 


Digitized  by  VjOOQIC 


691  Regixa  r.  Martin.   T.  T.  1838.  [485 

it.  For  aught  that  appears,  the  defendant  may  only  have  obtained  his 
own  goods.  Perhaps  he  might  even  do  that  under  circumstances  which 
would  render  it  criminal :  but,  pirima  facie,  it  would  not  be  criminal ; 
and  the  circumstances  which  rendered  it  so  should  be  stated.  Suppose, 
for  instance,  he  obtained  his  own  goods  under  false  pretences  from  a 
carrier  in  whose  possession  they  were,  in  order  to  defraud  the  carrier; 
the  possession  would  make  them  the  carrier's  goods;  and  the  fact  that 
the  goods  were  the  property  of  the  defendant  would  only  appear  upon 
evidence,  and  would  not  constitute  a  defence.  Then  is  the  defect  cured 
by  verdict  ?  The  act  7^  G.  4,  c.  64,  s.  21,  says,  that  after  verdict  the 
indictment  shall  be  sufficient,  "  if  it  describe  the  offence  in  the  words 
of  the  statute ;"  and  here  the  indictment  does  certainly  pursue  the 
words  of  the  statute.  But  it  is  not  enough  to  state  the  offence  in  general 
terms :  the  enactment  assumes  that  the  words  shall  be  so  employed  as 
to  show  that  some  offence  has  been  committed.  In  indictments  for  lar- 
ceny the  ownership  of  the  goods  is  always  stated.  There  may  be  some 
question  as  to  the  validity  of  the  argument  urged  respecting  a  plea^of 
auterfois  acquit ;  for  the  same  difficulty  would  arise  on  pleas  of  auterfois 
acquit  at  common  law.  Still  it  furnishes  a  reason  for  requiring  strict- 
ness ;  and  this  is,  I  think,  all  that  was  meant  «by  Alderson,  B.,  in 
Regina  v.  Norton,  The  Court  there  interfered  on  the  ground  that  there 
must  be  certainty,  else  the  defendant  could  never  use  the  indictment  at 
all,  no  offence  being  charged.  Thdre  are  many  instances  in  which,  if 
merely  the  statutory  form  were  followed,  no  offence  would  be  charged. 
For  instance,  if  a  man  destroyed  his  own  will,  would  that  be  an  offence 
under  sect.  22  of  stat.  7  &  8  G.  4,  c.  29  ?  Or  would  it  be  an  offence, 
under  sect.  33,  if  he  took  his  own  house-doves  or  pigeons  ?  We  must 
put  a  reasonable  construction  on  the  act,  and  not  go  the  length  of  hold* 
ing  an  indictment  good,  after  verdict,  which  charges  only  what  may  be 
no  offence  at  all. 

LiTTLBDALK,  J. — I  am  entirely  of  the  same  opinion.  No  doubt  this 
indictment  would  be  bad  on  judgment  by  default,  for  want  of  stating 
whose  the  property  was.  Then,  as  to  the  operation  of  stat.  7  G.  4,  c. 
64,  8.  21,  after  verdict.  Stat.  7  &  8  G.  4,  c.  29,  s.  53,  punishes  the 
obtaining  by  false  pretence  any  chattel,  &c.,  with  intent  to  cheat  or  de- 
fraud any  person  of  the  same.  That  description  is  followed  in  the 
indictment ;  and  the  offence  is  therefore  described  in  the  words  of  the 
statute.  But  the  subject-matter  must  be  described  with  the  same  par- 
ticularity as  in  a  common  law  indictment.  Thus  it  would  not  be  enough 
to  charge  the  stealing  goods  in  a  dwelling-house,  the  destroying  a  will, 
the  taking  pigeons,  without  adding  whose  goods,  whose  will,  whose 
pigeons. 

Pattbson,  J. — I  think  this  indictment  bad ;  and  that  it  is  not  cured 
by  stat.  7  G.  4,  c.  64,  s.  21,  after  verdict.  I  agree  that,  after  verdict,  it 
is  sufficient  if  the  offence  be  described  in  the  terms  of  the  statute ;  but 
liere  the  omission  is  of  the  statement  whose  the  goods  were.  I  cannot 
see  how,  if  we  held  that  such  a  defect  was  cured,  we  could  hold  that  a 
verdict  did  not  cure  an  omission,  in  an  indictment  for  burglary,  of  any 
statement  whose  the  house  or  goods  were.  It  is  said  this  argument 
would  not  apply  to  a  case  where  ''  stealing*'  is  a  part  of  the  description 
of  the  offence,  inasmuch  as  that  word  necessarily  implies  taking  the 
goods  of  another.  If  that  were  the  meaning  in  the  act,  it  would  be  the 
meaning  in  the  indictment :  therefore  an  indictment  for  stealing  goods, 
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without  describing  the  owner,  would  be  cured  after  verdict.  But  it  is 
not  cured.  In  fact,  stat.  7  &  8  G.  4,  c.  29,  seldom  does,  in  words,  make 
it  requisite  that  the  goods,  &c.,  should  be  those  of  another :  yet  that 
must  be  always  meant.  Thus  sect.  31  must  mean  that  the  offence  is 
stealing  the  dog,  &c.,  of  another.  Then  it  is  argued  that  the  offence 
charged  in  this  indictment  may  be  committed  though  the  chattels  be- 
longed to  the  defendant,  for  that  the  real  intent  of  sect.  53  is  to  punish  . 
the  obtaining  of  any  chattel,  under  false  pretences,  with  intent  to  cheat 
or  defraud  any  person  of  the  same.  Now,  on  looking  through  the  whole 
act,  it  is  clear  that  the  goods  meant  are  those  of  another.  If  a  party 
obtained  his  own  goods  from  another  by  false  pretences,  with  intent  to 
defraud  him,  the  goods  would  be,  in  a  legal  sense,  the  goods  of  that  other. 
The  case  would  be  like  what  is  sometimes  erroneously  called  the  larceny 
of  the  defendant's  own  goods ;  the  goods  being,  in  such  an  instance,  the 
goods  of  another.  The  word  **  any'*  is  used  throughout  stat.  7  &  8  G. 
4,  c.  29  ;  but  the  person,  the  pretence,  the  chattel,  &;c.,  must  always  be 
described. 

Williams,  J. — The  only  question  is,  whether  the  defect  be  cured  by 
Btat.  7  G.  4,  c.  64,  s.  21 ;  for  it  is  almost  admitted  that  the  indictment 
is  wrong.  Long  as  tlfe  offence  has  existed,  the  allegation  of  property 
has  never  been  omitted.  Mr.  Archbold  was  pressed  with  analogies  from 
other  offences,  in  which  omissions  would  be  cured  by  verdict,  if  here. 
He  answered,  that  "burglary**  and  "stealing**  had  ascertained  mean- 
ings by  common  law  :  that  they  involved  the  idea  of  the  house  and  pro- 
perty belonging  to  another.  But  what  is  the  meaning  of  "  by  any  false 
pietence  obtain?**  Surely  the  words  mean  something  which  excludes 
the  case  of  there  being  no  offence  at  all.  To  do  that,  you  must  describe 
th?  chattel  as  belonging  to  another.  Therefore  the  reasoning  will  be  the 
sumo  in  this  case  as  in  that  of  larceny.  Judgment  reversed. 


MORGAN  against  HALLEN  and  Another,  Executors  of  SARAH 
ANN  IRONMONGER.— p.  489 

There  b  no  rule  of  law  which  prevents  an  apothecary  from  making  distinct  charges  for  attend- 
ances and  for  medicines. 

Whether  the  patient  be  liable  to  a  separate  demand  for  attendances,  is  a  question  to  he  decided 
by  the  jury  in  each  case,  on  the  facts  proving  or  disproving  a  contract  to  that  effect ;  as  the 
prior  dealing  between  the  same  parties ;  or  the  reasonableness  or  unreaiionahlcness,  under  the 
circumstances  in  the  particular  case,  of  making  a  charge  for  attendances,  as  well  as  for 
medidnes. 

Assumpsit.  The  declaration  stated  that  the  testatrix  in  her  lifetime, 
viz.  on,  &c.,  was  indebted  to  plaintiff  in  the  sum,  &c.,  "for  the  price 
and  value  of  the  work  and  labour,  care  and  attendance  of  the  piaintiif 
as  a  surgeon  and  apothecary  before  that  time  performed  and  btstowed 
by  him,  and  of  medicines  and  other  necessary  tilings  found  and  pro- 
vided by  him,''  &c.,  and  in  a  further  sum  on  an  account  stated  :  and 
that  in  consideration  thereof  she  promised,  &c.  Tliere  was  also  a 
count  on  an  account  stated  between  plaintiff  and  the  executors.  Par- 
ticulars of  demand  were  annexed,  beginning  with  a  statement  of  medi- 
cines supplied  during  the  year  1829,  setting  forth  every  article  with  its 
price, and  concluding  the  account  for  that  year  as  follows :  "To  attend- 
ances, advice,  ana  applications  by  myself  and  assistant  almost  every 
day,  and  very  frequently  many  times  a  day,  during  the  year  1829:  18/.'* 
Then  followed  charges  for  medicines,  made  out  in  the  same  luanner. 
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for  the  five  ensiling  years,  with  a  concluding  item  in  each  year  for 
attendances,  expressed  as  before,  the  demand  in  every  instance  being 
18/.  The  whole  amount  was,  for  medicines,  961,  16*.  6d.:  attendances, 
108/.  Total  204/.  I6s.  6d,  Plea,  payment  into  Court,  generally,  of 
134/.  10*.  2d,    Replication,  damage  to  a  greater  amount.    Issue  thereon. 

On  the  trial  before  Littledale,  J.,  at  the  Stafford  summer  assizes, 
1836,  It  appeared  that  the  testatrix  died  in  May,  1835,  and  that,  during 
the  last  six  years  of  her  life,  medicines  had  been  supplied  as  charged  in 
the  paiticular.     No  part  of  the  demand  arose  in  respect  of  surgery. 
The  testatrix  lived  at  Lichfield,  within  a  few  hundred  yards  of  the 
plaintiff:  she  was  between  eighty  and  ninety  years  old;  and,  during 
the  period  in  question,  was  in  the  habit  of  requiring  the  plaintiff's 
personal  attendance  very  often,  and  on  very  trivial  occasions,  sending 
for  him  generally  once,  and  occasionally  three  or  four  times  in  a  day. 
The  quantity  of  medicines  supplied  bore  a  very  small  proportion  to 
the  number  of  attendances,  the  plaintiff  often  advising  her  not  to  take 
medicine.     It  was  stated  in  evidence  that  apothecaries  in  the  neigh- 
bourhood of  Lichfield  had  been  in  the  practice  of  charging  for  attend- 
ances as  well  as  medicines ;  and  that  the  plaintiff's  charges  for  medi- 
cines were  such  as  might  reasonably  be  made  where  attendances  also 
were  set  down  as  an  iteni.(tf )     The  plaintiff  had  sent  to  the  testatrix, 
in  her  lifetime,  a  bill  for  several  years  ending  on  December  30th,  1826, 
in  which  was  an  item  for  attendances  in  1823  and  1826  only,  but  no 
charge  was  made  for  them,  a  blank  being  left,  to  be  filled  up  by  the 
lestatrix  ;{A)  and  she  paid  him  on  this  item  20/.      His  attendances 
clown  to  the  end  of  1828  were  much  less  frequent  than  afterwards; 
and  in  1827  and  1828  she  was  taking  medicine  under  the  advice  of  a 
physician.     The  bill  now  in  question  was  sent  to  the  executors  after 
the  testatrix's  death,  and  a  specific  sum  charged  therein  for  "  extraor- 
dinary attendance  and  advice."     The  defendant's  counsel  objected  that, 
ui  point  of  law,  an  apothecary  charging  for  medicines  had  no  right  to 
charge  for  attendances  also.     The  learned  Judge  reserved  leave  to  move 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit ;  and  stated,  as  the 
question  for  the  jury,  wiietuer  assuming  that  the  two  demands  could 
be  made  together,  it  was  reasonable  in  tiiis  case  that  any  thing  should 
be  claimed  for  attendances,  taking  into  consideration  the  charge  made 
for  medicines;  and  how  much  should  be  given  for  the  attendances, 
supposing  the  charge  for  medicines  not  a  sufficient  compensation.   The 
plaintiff  had  a  verdict  for  80/. 

Sir  PF.  IV,  Follett^  in  the  ensuing  term,  obtained  a  rule  to  show 
cause  why  a  nonsuit  or  a  verdict  for  the  defendant  should  not  be  en- 
t.jred,  or  a  new  trial  had.  He  cited  Towne  v.  Lady  Gresley^  3  Car.  & 
P.  581,  (14  E.  C.  L.  R.  462 ;)  Ilandey  v.  Htnson,  4  Car.  &  P.  110,  (19 
E.  C.  L.  R.  300;)  and  stat.  ^S  G.  3,  c.  194,  s.  5. 

Talfourdy  Serjt.,  M^Mahon  and  R,  V,  Richards  now  showed  cause. 

(a)  It  appeared  that  in  the  present  case  the  price  of  medicines  had  been  moderated  by  lend- 
ing in  a  large  quantity  at  a  certain  charge,  as  a  "  mixture,**  which,  if  divided  into  **  draui^htfl," 
would  have  cost  a  much  greater  sum. 

{b)  The  rate  of  charge  for  medicines  in  this  bill  was  not  discussed,  the  bill  being  handed  to 
the  jury  at  their  request,  and  by  consent  of  the  plaintiflf's  counsel,  after  the  learned  Judge  bad 
Jlnished  his  summing  up.  In  the  course  of  his  address,  however,  the  learned  Judge  msdf  want 
observations  on  that  bill  hypothetically,  and  tending  to  show  that,  if  that  bill  were  in  evidrncv, 
the  aostmce  of  a  direct  charge  there  for  attendances  would  not  of  itself  be  conclusive  agsinr 
the  present  demand. 
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An  apothecary  is  entitled  to  a  reasonable  compensation  for  his  attend- 
ances and  medicines :  he  may  include  the  one  in  his  charge  for  the 
other,  or  he  may  charge  for  both,  so  that  he  does  not  claim  more,  in  all, 
than  a  proper  compensation.  Here  the  latter  mode  has  been  adopted ; 
and  the  defendants  have  sanctioned  it  in  principle,  by  paying  into  Court 
more  than  suffices  for  either  head  of  charge  by  itself.  The  matter  of  fact 
was  properly  left  to  the  jury;  and  there  is  no  authority  of  law  for  say- 
ing that  an  apothecary,  although  he  may  charge  for  attendances  under 
the  head  of  medicines,  may  not  charge  for  them  specifically.  If  he 
may  lawfully  attend,  he  may  recover  for  so  doing,  like  any  other  person 
who  has  rendered  services.  Stat.  55. G.  3,  c.  194,  s.  5,  docs  not  show 
vhe  contrary.  To  "  prepare"  and  "dispense"  medicines  are  mentioned 
Shete  as  duties  of  an  apothecary ;  and  he  is  also  to  "  administer."  As 
to  Towne  v.  Lad^  Gresley^  Best,  J.,  said  there, "  I  am  inclined  to 
think  that  there  is  something  in  some  of  the  acts  of  parliament  upon 
the  subject  of  attendances  ;  but  if  there  is  not  any  express  provision, 
yet  the  practice  is  so  inveterate  that  I  cannot  allow  the  plaintiff  to 
charge  in  both  ways.  An  apothecary  may  charge  for  attendances  if  he 
pleases,  and  then  the  jury  will  say  what  is  reasonable  for  those  attend- 
ances, or  he  may  charge  for  the  medicine  he  sends,  but  he  cannot  be  per- 
mitted to  make  ^  charge  for  both."  But  there  is  no  such  statutory  pro- 
vision as  the  learned  Judge  mentions ;  and,  unless  he  intended  to  say  merely 
that  an  apothecary  shall  not  recover  fiill  remuneration  twice  by  means 
of  the  double  charge,  there  is  no  authority  for  his  ruling.  And  in 
Handey  v.  Hensouj  Lord  Tenterden  held  that  the  plaintiff  might 
recover  for  attendances  (the  charge  being  reasonable)  as  well  as  for 
medicines.  In  principle,  the  two  demands  may  as  properly  be  sepa- 
lated  as  charges  for  work  and  materials.  This  point  was  raised,  but 
not  decided  upon,  in  Gensham  v.  Germainj  11  B.  Moore,  1,  (22  E.  C 
J  J.  R.  405.)  To  say  that  an  apothecary  must  always  recover  his  remu- 
iier<ation  in  the  form  of  a  charge  for  medicines,  is  obliging  him  to  fix 
tlifferent  prices  upon  the  same  medicine  in  each  case  according  to  the 
trouble  and  loss  of  time  which  it  occasions  him.  If  a  douhle  claim  be 
made,  as  here;  a  jury  can  always  ascertain  whether  or  not  it  is  reason- 
able upon  the  whole.  If  the  plaintiff  here  had  delivered  his  bill  to  the 
executors,  as  he  did  to  the  testatrix,  without  a  specific  charge  for  at- 
tendances, he  would  have  been  bound  to  accept  the  sum  they  offered ; 
TSiSon  v.  Batlinffy  3  Esp.  N.  P.  C.  192  :  but  here  a  sum  has  been  spe- 
cified, and  the  jury  have  thought  it  reasonable. 

C.  Phillips  and  Busbtfj  contri.  That  which  Best,  C.  J.,  in  Towne 
V.  Lady  Gresley,  3  Car.  &  P.  581,  (14  E.  C.  L.  R.  462,)  called  the 
inveterate  practice  is  against  these  charges.  And  the  plaintiff  him- 
self, ill  his  former  bill,  did  not  make  a  demand  in  respect  of  attend- 
ances, but  received  payment  for  them  as  a  gratuity.  The  defendants 
have  made  a  gratuitous  payment  into  Court  for  attendances,  in  addition 
to  tl  le  whole  amount  claimed  for  medicines.  They  do  not  thereby  recognise 
the  right  now  disputed.  If  the  plaintiff  had  sent  in  his  bill  as  he  did 
in  the  testatrix's  lifetime,  Tuson  v.  Batting  would  have  been  directly 
applicable ;  and  he  ought  not  to  be  placed  in  a  more  advantageous 
situation  by  having  waited  for  her  death,  and  then  made  a  charge  on 
the  executors,  instead  of  leaving  a  blank  in  the  account.  If  this  de- 
mand were  supported,  an  apothecary  would  be  more  favourably  cir- 
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cumstanced  than  a  physician ;  for  he  might  not  only  charge  for  his 
skill  and  labour,  but  likewise  demand  a  sum  much  above  the  intrinsic 
value  for  his  medicines,  which  he  is  permitted  to  do  at  present  on  tlie 
supposition  that  he  cannot  charge  in  any  other  form.  It  is  true  that  ui 
Handey  v.  Henson,  4  Car.  &  P.  110,  (19  E.  C.  L.  R.  300,)  Lord  Ten- 
T£RD£N  did  not  follow  the  ruling  of  Best,  C.  J.,  in  Towne  v.  Lady 
Gresley  ;  but  neither  that  case,  nor  Tuson  v.  Batting  was  brought  to 
his  attention.  Both  the  summing  up  and  the  verdict  in  the  present 
case  were  delivered  on  the  assumption  merely,  that  the  charge  for  at- 
tendance was  legal.  The  duty  of  an  apothecary,  according  to  stat.  55 
G.  3,  c.  1 94,  s.  5,  is  to  superintend  the  preparing  and  giving  of  medi- 
cine ;  but  for  so  doing  he  is  allowed  to  charge  a  higher  price  for  the 
drugs  ;  and  his  practice  differs  wholly  from  that  of  the  physician,  who 
has  nothing  to  do  with  the  preparing  and  administering  of  medicine. 
Even  supposing  that  no  general  question  of  law  arises  in  this  case, 
(though  all  parties  at  the  trial  assumed  the  contrary,)  it  was  a  question 
what  contract  between  the  plaintiff  and  the  testatrix  was  to  be  inferred 
from  their  former  course  of  dealings ;  and  that  was  not  left  to  the  jury. 
(They  also  entered  into  the  merits  of  the  case  on  the  particular  charges.) 

Lord  Denman,  C.  J.  On  the  learned  Judge's  report,  he  does  not 
appear  to  me  to  have  actually  held  that  a  question  of  law  arose,  but 
toTiave  put  the  case  to  the  jurjr,  subject  to  the  question  of  law,  if  it 
arose.  I  think  the  case  really* turned  upon  questions  of  fact:  first, 
whether  any  contract  could  be  inferred  which  precluded  the  plaintiff 
from  charging  for  attendances :  secondly,  whether,  if  not,  his  charges 
were  reasonable.  If  the  jury  were,  in  point  of  law,  at  liberty  to  infer 
from  the  former  dealings,  and  from  the  other  facts,  that  such  a  contract 
existed  as  would  allow  of  a  charge  for  attendances,  rhey  have  found, 
upon  the  facts,  that  this  was  the  case  ;  that  the  attendances  were  such 
as  the  plaintiff  was  entitled  to  charge  for,  and  that  the  amount  ciairaed 
was  reasonable.  If  they  have  been  liberal  in  the  view  they  have  taken, 
the  question  was  of  fact  only,  and  was  for  them. 

LiTTLEDALE,  J.  I  do  uot  Say,  as  matter  of  law,  that  an  apotliccary 
may  in  every  instance  charge  foi*  attendances,  or  that  there  may  r.ot,  ip 
some  cases,  be  circumstances  which  would  prevent  it.  An  apothecary 
may  have  to  take  journeys  of  many  miles,  where  he  may  find  that,  as 
a  conscientious  man,  he  ought  not  to  send  medicine  ;  in  such  a  case  it 
may  be  quite  reasonable  that  a  demand  should  be  made  for  the  attend- 
ances ;  on  the  other  hand,  if  he  has  no  great  distance  to  go,  attends 
but  once  a  day,  and  sends  a  great  deal  of  medicine,  the  price  of  the 
medicine  may  be  a  sufficient  remuneration.  It  depends,  therefore,  upon 
circumstances  whether  he  may  charge  for  attendances  or  not ;  ami 
those  circumstances  are  for  a  jury.  Here  it  was  for  the  jury,  whether 
the  plaintiff  was  precluded  from  such  a  claim  by  the  former  course  of 
dealing  between  him  and  the  testatrix :  they  thought  he  was  noi :  and 
there  may  be  many  cases  where  such  a  charge,  though  not  specifically 
made  in  one  bill,  may  be  reasonably  introduced  in  the  next. 

Patteson,  J.  No  case  occurs  to  me  at  the  present  moment  in 
which  a  question  like  this  could  be  a  matter  of  law.  The  right  to 
charge  for  attendances  must  be  the  subject  of  contract,  express  or  im- 
plied ;  the  existence  of  the  first  must  clearly  be  determined  upon  by 
the  jury  ;  and  so  must  the  existence  of  the  other.  If,  in  point  of  fact, 
there  is  such  a  contract  that  attendances  may  be  charged  for,  the  ques- 
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tion  of  reasonable  remuneration  which  then  arises  b  a  question  of  fact  - 
also.      If  the  price  demanded  for  medicines  is  so  high  that  the  jury 
think:  it  ought  to  include  attendances,  they  will  disallow  the  claim  for 
these  :  but  the  circumstance  of  attendances  and  medicines  being  split 
into  several  items  cannot  make  any  difference. 

Williams,  J.  I  think  the  case  was  correctly  left  to  the  jury.  There 
is  nothing  to  show  that,  in  pomt  of  law,  attendances  may  not  form  a 
proper  item  in  some  supposable  case.  And,  the  jury  having  found 
that  they  were  properly  charged  for  here,  the  plaintiff  was  entitled  tp 
lecover. 

Rule  discharged. 


The  QUEEN  against  The  Inhabitants  of  MAWGAN,  in 
MENEAGE.— p.  496, 

Undar  atat  13  G.  3,  c.  78,  s.  24,  a  magistrate  presented  the  inhabitants  of  a  parish  for  non-re- 
pair of  a  highway.  The  proceedings  having  been  removed  by  certiorari,  the  defendants 
pleaded,  and  issues  of  fact  were  joined,  which  were  tried  and  found  against  the  defendants. 
The  issues  were  joined  before,  but  the  cause  was  tried  after,  20th  March,  ]  866,  on  which  day 
■tat.  6  dt  6  W.  4,  c.  50,  repealing  slat  13  G.  3,  c  78,  came  into  operation. 

Jndgmieiit  was  arrested,  on  the  ground  that  the  Court  could  not  now  give  judgment  upon  a  cod* 
miction  founded  on  a  magistrate's  presentment. 

The  defendants,  inhabitants  of  the  parish  of  Mawgan  in  Mineage, 
were  indicted,  at  the  Cornwall  quarter  sessions,  on  the  presentment  of 
a  justice,  for  non-repair  of  a  highway.  The  record  was  removed  by 
certiorari.  Several  issues  of  fact  were  joined.  The  case  was  tried  be- 
fore Williams,  J.,  at  the  Cornwall  summer  assizes,  1836,  when  some 
of  the  issues  were  found  for  the  crown,  and  some  for  th^  defendants. 
The  issues  found  for  the  defendants  applied  only  to  part  of  the  highway 
indicted.  After  the  cause  had  been  removed,  and  after  the  defendants 
had  pleaded,  but  before  replication,  stat.  5  &;  6  W.  4,  c.  50,  passed  (31st 
August,  1835).  The  issues  were  joined  before  20th  March,  1836,  from 
which  day  stat.  5  &  6  W.  4,  c.  50,  is,  by  sect.  119,  to  "  commence  and 
take  effect."  In  Michaelmas,  term,  1836,  Erie  obtained  a  rule  to  show 
cause  why  judgment  should  not  be  arrested. 

Crowder  and  Rowe  now  showed  cause. — The  presentment  is  under 
stat.  13  G.  3,  c.  78,  s.  24,  which  enables  a  justice  to  present,  and  gives 
the  presentment  the  same  force  as  a  presentment  and  finding  by  the 
oaths  of  twelve  men.  It  will  be  contended  on  the  other  side  that,  stat. 
5  &  6  W.  4,  c.  50,  having,  by  sect.  1,  repealed  stat.  13  G.  3,  c.  78,  the 
presentment  is  of  no  effect.  But  the  repeal  of  a  statute  does  not  inva- 
lidate what  has  been  done  under  its  authority  before  the  repeal.  The 
effect  of  the  repeal  is  merely  to  prevent  any  step  being  taken  under  the 
authority  of  the  repealed  act ;  thus,  in  Kay  v.  Qoodwin,  6  Bine.  576, 
(19  E.  C.  L.  R.,)  an  enrolment  of  proceedings  on  a  commission  of  bank- 
ruptcy, under  stat.  5  G.  2,  c.  30,  s.  41,  that  statute  having  been  repeal- 
ed by  stat.  6  G.  4,  c.  1&,  s.  1,  before  the  enrolment,  and  the  commission 
itself  being  anterior  to  stat.  6  G.  4,  c.  16,  was  held  not  to  make  the  pro- 
ceedings so  enrolled  available  in  evidence.  Surteea  v.  Ellison^  9  B.  & 
C.  750,  (17  E.  C.  L.  R.,)  and  Maggs  v.  Hunt,  4  Bing.  212,  (13  E.  C. 
L*  R.,)  were  decided  on  a  similar  principle ;  which  also  seems  to  have 
been  recognised  in  Ex  parte  Lowe^  Mont.  C.  Bank.  392.    So  in  Miller  % 
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Cane,  1  W.  Bl.  451,  it  was  held  that  an  insolvent  who,  under  stat  1  6. 
3,  c.  17,  8.  46,  had  been  compelled  to  give  up  his  effects,  could  not  be 
discharged,  stat.  2  G.  8,  c.  2,  having  passed  since  the  signing  of  the 
schedule,  sect.  1  of  which  repeals  the  compulsory  clauses  in  the  former 
act.  So,  if  a  specific  punishment  be  imposed  for  an  offence,  a  prisoner 
cannot,  after  the  act,  be  tried  for  an  offence  committed  before ;  though 
by  a  previous  statute,  repealed  by  the  act  in  question,  benefit  of  clergy 
was  taken  away  from  the  offence ;  Rex  v.  MKemie^  Russ.  &  R.  C.  C. 
11.  429.  So  an  application  for  costs  under  stat.  13  G.  3,  c.  78,  s.  81, 
was  refused,  being  made  after  the  repeal  of  that  statute  by  stat.  5  &  6 
W.  4,  c.  50  ;  Oharrington  v.  Meatheringham,  2  M.  &  W.  228.  But  here 
the  effect  of  the  repealed  act  was  simply  to  bring  the  defendants  into 
Court ;  after  issue  is  joined,  at  any  rate,  the  assistance  of  the  repealed 
act  is  no  longer  required :  it  is  as  if  issue  had  been  joined  on  a  present- 
ment by  a  grand  jury.  The  liability  to  repair  was  not  created  by  stat. 
13  G.  3,  c.  78 ;  the  non-repair  was  a  misdemeanour  before  the  act :  the 
judgment  therefore  does  not  proceed  on  the  statute :  and  this  also  ap- 
pears from  the  presentment,  No.  xxxii.,  in  the  schedule  to  13  G.  3,  c. 
78,  which  does  not  conclude  "  against  the  form  of  the  statute.'*  The 
intention  of  the  legislature,  in  stat.  5  &  6  W.  4,  c.  50,  cannot  have  been 
to  stop  proceedings  already  commenced  by  preseiitment ;  especially  as 
sect.  99  enacts,  "  that  from  and  after  the  commencement  of  this  act  it 
shall  not  be  lawful  to  take  or  commence  any  legal  proceeding,  by  pre- 
sentment, against  the  inhabitants  of  any  parish,  or  other  person,  on 
account  of  any  highway  or  turnpike  road  being  out  of  repair."  The 
repeal  of  stat.  13  G.  3,  c.  78,  s.  24,  is  to  prevent  future  presentments 
by  justices,  but  nothing  more.  In  2  Dwarris  on  Statutes,  675,  it  is  said, 
"  The  word  '  repealed*  is  not  to  be  taken  in  an  absolute,  if  it  appear 
upon  the  whole  act  to  be  used  in  a  limited  sense.'*  Rex  v.  Rogers,  10 
East,  569,  and  Camden  v.  Anderson,  6  T.  R.  723,  there  cited,  are 
instances  of  restricting  the  absolute  meaning  of  the  word  "  repeal." 
Here,  if  stat.  13  G.  3,  c.  78,  were  absolutely  repealed  by  stat.  5  &  6 
W.  4,  c.  50,  sect.  99  of  the  latter  act  would  be  superfluous.  Hitchcock 
V.  Way,  6  A.  &  E.  943,  (33  E.  C.  L.  R.,)  is  in  favour  of  the  prosecu- 
tor.  Sect.  3  of  stat.  5  &  6  W.  4,  c.  50,  provides  that  nothing  in  the 
act  contained  shall  be  so  construed  as  to  defeat  any  prosecution  com- 
menced. [Pattbson,  J. — Prosecution  "for  such  offence;"  that  is,  for 
any  offence  against  the  provisions  of  the  recited  acts.]  Then,  if  this 
be  an  offence  under  the  acts,  the  prosecution  is  not  to  be  defeated ;  if 
not,  the  judgment  is  independent  of  the  acts,  and  must  be  given  notwith- 
standing their  repeal. 

Erie  and  Montague  Smith,  contra. — The  words  of  repeal  in  sect.  1 
of  stat.  5  &  6  W.  4,  c.  50,  are  unqualified.  It  is  said  that,  upon  this 
supposition,  sect.  99  would  have  been  superfluous ;  but  that  argument 
assumes  that  there  could  be  no  presentment  except  under  stat.  13  G.  3, 
c.  78,  8.  24,  whereas  a  constable,  for  instance,  could  present,(<7)  in- 
dependently of  the  statute.  The  language  of  Tindal,  C.  J.,  in  Kay  v. 
G-oodwin,  6  Ring.  582,  (19  E.  C.  L.  R.,)  is,  "  I  take  the  effect  of  repeal- 
ing a  statute  to  be,  to  obliterate  it  as  completely  from  the  records  of  the 
1)arliament  as  if  it  had  never  passed ;  and  it  must  be  considered  as  a 
aw  that  never  existed,  except  for  the  purpose  of  those  actions  which 

(a)  See  1  Burn's  Just.  836,  Constable,  IV.  28th  (Cbitty's)  ed.     8  Bora's  Jast  59, 
Amwm,  (ed.  D*Oy.  &  W.).    And  see  stat  7  &  8  Q.  4,  o.  88. 
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were  commenced,  prosecuted,  and  concluded  whilst  it  was  an  existing 
law."  So  in  Surtees  v.  JSllison,  9  B.  &  C.  752,  (17  E.  C.  L.  R.,)  Lord 
Tenterdbn  said,  **  It  has  been  long  established,  that,  when  an  act  of 
parliament  is  repealed,  it  must  be  considered  (except  as  to  transactions 
past  and  closed)  as  if  it  had  never  existed.  That  is  the  general  rule ; 
and  we  must  not  destroy  that,  by  indulging  in  conjectures  as  to  the  in- 
tention of  the  legislature."  It  is  argued  that  the  effect  of  the  present- 
ment is  already  complete ;  but  the  Court  is  called  on  to  give  effect  to  it 
by  pronouncing  judgment.  The  judgment  rests  upon  the  presentment, 
especially  as  sect.  24  of  stat.  13  G.  3,  c.  78,  enables  the  justices  to  pay 
the  expenses  out  of  the  county  rate.  And,  under  that  section,  it  may 
be  doubtful  whether  judgment  for  more  than  a*  fine  could  be  given  upon 
a  presentment ;  whereas  the  common  law  punishment  might  be  fine  or 
imprisonment.  Therefore  the  judgment  on  a  conviction  upon  present- 
ment was  statutable.  Charrington  v.  Meatheringham^  2  M.  &  W.  228, 
has  not  been  distinguished ;  and  that  case  was  confirmed  by  Warne  v. 
Beresford,  2  M.  &  W.  848,  where  Alderson,  B.,  said,  "  The  question 
is,  upon  the  facts  found  on  this  record,  what  must  be  the  judgment  of 
the  Court,  according  to  the  law  now-  in  existence."  The  legislature  no 
doubt  meant  that  there  should  be  but  one  statute  on  the  subject.  Stat. 
6  &  7  W.  4,  c.  63,  recites  the  repeal  of  the  statutes  relating  to  highways 
by  Stat.  5  &  6  W.  4,  c.  50,  and  provides  that  the  surveyor  may  recover 
rates,  &c.,  due  under  the  repealed  acts :  which  shows  that  the  repeal 
was  understood  to  be  without  qualification.  As  to  sect.  3  of  stat.  5  &  6 
W.  4,  c.  50,  it  provided  for  the  case  of  offences  under  the  previous  acts : 
it  is  clear  that,  but  for  that  provision,  the  offences  would  not  have  been 
liable  to  prosecution,  nor  the  prosecutions  for  them  kept  alive :  here, 
therefore,  the  prosecution  is  not  kept  alive,  inasmuch  as  it  is  for  a  com- 
mon law  offence,  though  a  peculiar  process  was  given  by  statute. 

Lord  Dknman,  C.  J. — If  the  question  related  merely  to  the  present- 
ment, that,  no  doubt,  is  complete.  But,  dum  loquimur,  we  have  lost  the 
power  of  giving  effect  to  anything  which  takes  place  under  that  proceed- 
ing.    The  rule,  therefore,  must  be  made  absolute. 

LiTTLFi)ALE,  J. — I  am  of  the  same  opinion.  The  case  seems  to  be  as 
it  woul(?  have  been  if  sect.  24  of  stat.  13  G.  3,  c.  78,  had  expressly  said 
that  the  Court  should  give  judgment  in  the  case  of  a  presentment  by  a 
magistrate  as  in  the  case  of  a  presentment  by  a  grand  jury.  Then,  as 
the  act  is  repealed  which  conferred  on  us  the  power  to  give  the  judgment, 
our  power  is  gone.  I  do  not  say  that  what  is  already  done  has  become 
bad,  but  that  no  more  can  be  done. 

Patteson,  J. — I  have  little  doubt  that  the  legislature  meant  such  pro- 
secutions to  go  on ;  but  they  have  not  said  so. 

Williams,  J. — Stat.  13  G.  3,  c.  78,  is  repealed  in  unambiguous  words. 
How  then  can  we  pronounce  judgment?  But  that  is  what  the  plaintiff 
seeks.  Rule  absolute. 
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DOE  on  the  Demise  of  BOULTBEE  and  Others  against  ADDER- 
LEY.— p.  602. 

DOE  on  the  Demise  of  BATCHELOR  and  Wife  against  BOWLES 

and  Others. 

In  ejectment  by  or  against  parish  officers  claiming  to  hold  premises  for  the  parish  under 
Stat.  69  G.  3,  o.  12,  s.  17,  rated  inhabitants  of  the  parish  are  competent  witnesses  for 
the  officers,  under  stat  54  G.  8,  o.  170,  s.  9. 

The  first  of  these  actions  was  ejectment  for  premises  in  Staffordshire. 
On  the  trial  before  Littledale,  J.,  at  the  Staffordshire  summer  assizes, 
1836,  it  appeared  that  the  lessors  of  the  plaintiff  were  the  chnrchwardens 
and  overseers  of  the  parish  of  Gnosall,  in  Staffordshire,  who  claimed  as 
owners  under  stat.  59  6.  3,  c.  12,  s.  17.  AU  the  material  witnesses 
called  in  support  of  the  plaintiff's  case  were  rated  inhabitants  of  Gnosall. 
It  was  objected  that  thev  were  incompetent  from  interest.  The  learned 
judge  was  of  this  opinion ;  but,  at  his  suggestion,  it  was  agreed  that 
the  witnesses  should  be  allowed  to  give  their  evidence,  and  the  opinion 
of  the  jury  be  taken ;  and,  the  jury  having  expressed  themselves  satisfied 
that  the  plaintiff's  case  was  proved,  his  Lordship  directed  a  nonsuit, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff.  In  Michael- 
mas term,  1836,  R.  V,  Richards  obtained  a  rule  accordingly. 

The  second  action  was  ejectment  for  premises  in  Gloucestershire.  On 
the  trial  before  Littledale,  J.,  at  the  Gloucestershire  summer  assizes, 
1836,  it  appeared  that  the  defendants  were  the  churchwardens  and  over- 
seers of  the  parish  of  Cowhoneyborne,  in  Gloucestershire,  claiming  to 
hold,  under  stat.  69  G.  3,  c.  12,  s.  17.  The  defendants  called  wit- 
nesses who  were  rated  inhabitants  of  Cowhoneyborne.  The  learne<i 
judge,  upon  objection  taken,  rejected  their  evidence ;  and  the  plaintiff 
had  a  verdict.  In  Michaelmas  term,  1836,  Maale  obtained  a  rule  nisi 
for  a  new  trial. 

Ludlow y  Serjt.,  and  Godson  on  this  day  showed  caused  against  the 
rule  in  tlie  first  case,  and  argued  against  the  admissibility  of  the  evi- 
dence ;  and  Talfourd,  Serjt.,  and  R.  F.  Richards  argued  in  support  of 
the  rule,  and  in  favour  of  the  admissibility  of  the  evidence.  And  To!- 
fourdy  Serjt.,  and  Godson  showed  cause  against  the  rule  in  the  second 
case,  and  argued  against  the  admissibility  of  the  evidence ;  MauU  and 
W.  J.  Alexander  contra.(a) 

Arguments  against  admitting  the  evidence.  The  evidence  is  clearly 
inadmissible  at  common  law,  the  witness  being  one  of  the  parties  really 
interested;  Rez  v.  Wobum^  10  East,  395,  Rex  v.  Hardwick,  II  East, 
578.  He  diminishes  the  rate  to  be  laid  hereafter  on  himself;  and  he 
is,  on  principle,  as  inadmissible  as  if  he  were  the  only  rated  inhabitant. 
In  Rhodes  v.  Ainsworthj  1  B.  &  Aid.  87,  a  non-resident  owner  of  land 
in  a  parish,  whose  tenant  was  rated^  was  held  inadmissible  on  an  issue 
whether  the  inhabitants  were  bound  to  repair  the  chapel.  In  Th** 
Bailiffs  of  Godmanchester  v.  Phillips,  4  A.  &  E.  650,  (31  E.  C.  L.  R.,) 
a  freeman  was  held  not  to  be  admissible  for  a  corporation  in  an  action 
of  trespass  for  breaking  and  entering  lands  of  the  corporation.  Then 
the  question  is  whether  stat.  54  G.  3,  c.  170,  s.  9,  removes  the  objec- 
tion.    The  words  relied  on  are  these :  ^'  That  no  inhabitant  or  person 

(a)  Both  cases  were  argued  before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Wil- 
liams, Js. 


^^ 
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rated  or  liable  to  be  rated  to -any  rates  or  cesses  of  any  district,  parish, 
township,  or  hamlet,"  "  shall,  before  any  court  or  person  or  persons 
whatsoever,  be  deemed  and  taken  to  be  by  reason  thereof  an  incompe- 
tent witness  for  or  against  any  such  district,  parish,  township,  or  hamlet, 
in  any  matter  relating  to  such  rates  or  cesses."  In  Doe  dem.  Hobbn  v. 
Cockell,  4  A.  &  E.  478,  (31  E.  C.  L.  R.,)  a  rated  inhabitant  was  ad- 
mitted to  give  evidence :  but  that  was  decided,  not  on  the  statute,  but 
on  the  general  ground  that  the  witness  was  not  shown  to  be  interested 
in  the  event,  inasmuch  as  the  premises  which  were  the  subject  of  the 
action  were  in  the  hands  of  the  defendants  as  tenants,  and  they  paid  a 
rent  which  was  not  shown  to  be  less  than  a  rack  rent.  The  circum- 
stance of  the  witness  being  ultimately  liable  to  be  rated  for  the  costs, 
if  the  action  failed,  vas  not  adverted  to :  if  that  point  had  been  taken, 
the  question  on  the  statute  would  have  arisen.  And  there  Littledale, 
J.,  clearly  considered  that,  in  a  case  of  ejectment  by  overseers  where 
the  defendant  was  not  a  tenant,  the  reception  of  the  evidence  must 
depend  on  stat.  64  G.  3,  c.  170,  s.  9,  being  applicable  or  not.  Mere- 
dith V.  Gilpiriy  6  Price,  146,  is  certainly  in  favour  of  the  applicability 
of  the  statute ;  but  that  case  is,  in  effect,  overruled  by  Oxenden  v.  Pal- 
mer,  2  B.  &  Ad.  236,  (22  E.  C.  L.  R.,)  (a)  which  was  acted  upon  in 
Eez  v.  Bishop  Aucklmd,  1  A.  &  E.  744,  (28  E.  C.  L.  R. ;)  and,  at  N. 
P.,  1  Mo.  &  R.  287,  note(d).  In  Marsden  v.  Stamfield,  7  B.  &  C.  815, 
(14  E.  C.  L.  R.,^  a  rated  inhabitant  was  admitted  on  an  issue  as  to 
boundary ;  but  tnat  is  within  the  express  words  of  the  statute.  In  Tot- 
hill  V.  Hoooper^  1  Mo.  &  R.  392,  it  wa«  held  that  the  statute  did  not 
make  a  rated  parishioner  admissible  for  the  defendant  in  an  action 
against  an  overseer  for  medical  attendance  bestowed  on  a  pauper :  ,yet, 
if  the  mere  fact,  that  the  result  of  the  verdict  would  ultimately  increase 
the  rate  on  the  individual,  made  the  action  one  relating  to  the  rates  or 
cesses,  the  statute  clearly  would  have  applied.  The  argument  on  the 
other  side  must  go  the  length  of  insisting  that  everything  at  all  con- 
nected with  parish  property  is  within  the  act.  But  the  question  must, 
in  itself,  relate  immediately  to  the  rates  and  cesses :  Prewit  v.  Tilly ^  1 
C.  &  P.  140,  (12  E.  C.  L.  R.,)  Jonen  v.  Can-ington,  1  C.  &  P.  327,  (12 
E.  C.  L.  R.)  Sect.  100  of  stat.  5  &  6  W.  4,  c.  60,  would  have  been 
unnecessary,  if  stat.  64  G.  3,  c.  170,  s.  9,  had  the  extensive  application 
suggested.  The  interest  created  by  stat.  59  G.  3,  c.  12,  s.  17,  did  not 
exist  when  stat.  64  G.  3,  c.  170,  passed,  which  therefore  was  probably 
not  intended  to  apply  to  such  an  interest. 

Arguments  for  admitting  the  evidence.  It  may  be  granted  that  the 
witnesses  would  be  incompetent  at  common  law,  on  the  ground  that  they 
would  at  some  time  be  more  highly  rated  if  the  party  calling  them 
failed.  But  this  objection  assumes  that  the  question  at  issue  ultimately 
relates  to  the  rates  and  cesses,  and  then  the  statute  applies;  if  it  did 
not,  there  would  be  no  objection  at  common  law.  It  is  suggested  that, 
to  render  the  statute  applicable,  the  question  must  have  an  immediate, 
and  not  merely  an  ultimate,  relation  to  the  rates  and  cesses.  If  the 
legislature  had  intended  this  restriction,  they  would  certainly  have  ex- 
pressed it.  The  present  is  exactly  the  kind  of  diflSculty  contemplated 
by  the  statute ;  for,  if  this  objection  prevail,  proof  can  never  be  given 
of  parish  property,  since  the  parties  who  show  occupation,  repairs, 
receipt  of  rents,  and  the  like,  will  almost  invariably  be  rated  inhabi- 

(a)  See  p.  248. 
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tants.  The  legislature,  when  stat.  59  G..3,  c.  12,  passed,  mnst  have 
supposed  the  difficulty  to  be  provided  for,  else  they  would  have  added 
the  necessary  provision  to  sect.  17.  [Littledalb,  J. — Many  particular 
cases  are  enumerated  in  sect.  9  of  stat.  54  G.  3,  c.  170,  in  which  the 
evidence  is  to  be  admitted ;  all  these  would  be  included  in  the  first 
words,  "  any  matter  relating  to  such  rates  or  cesses,*'  if  the  words  had 
the  general  meaning  contended  for.]  It  is  not  unusual  for  the  legisla- 
ture to  add  unnecessary  particular  words  to  a  general  provision ;  if  the 
words  relied  on  had  followed  the  rest,  such  an  answer  could  not  have 
been  made ;  yet  the  place  in  which  they  occur  cannot  make  an  essential 
difference.  In  Doe  dem,  ffobbs  v.  Cockell  it  is  clear  that  the  court 
would  have  held  the  party  incompetent,  if  interested  at  all,  only  on  the 
ground  that  the  event  ultimately  related  to  the  rates ;  therefore,  if  the 
costs  had  been  adverted  to,  that  would  not  have  introduced  a  new  ques- 
tion ;  and  consequently  the  case  is  an  authority.  ,  In  the  same  case,  at 
Nisi  Prius,(a)  Alderson,  B.,  expressly  held  the  statute  applicable. 
Meredith  v.  Q-ilpin  is  a  direct  authority  for  the  admission  of  the  evi- 
dence ;  HoLROYD,  J.,  decided  that  case  at  Nisi  Prius,  as  it  was  afterwards 
decided  in  the  Exchequer ;  and  it  has  not  been  overruled,  though  it  was 
questioned  by  the  dictum  in  Oxenden  v.  Palmer,  2  B.  &  Ad.  243,  (22 
E.  C.  L.  R.)  This  last  case  must  be  supported,  if  at  all,  on  the  ground 
that  the  question,  whether  inhabitants  could  take  shingle  from-  the  beach 
to  repair  the  roads,  did  not  affect  the  inhabitants  simply  as  a  question 
relating  to  rates  or  cesses.  The  words  of  stat.  54  G.  3,  c.  170,  s.  9, 
are  "  be  deemed  and  taken  to  be  bi/  reason  thereof  an  incompetent  wit- 
ness.'* The  inhabitants  would  be  liable  to  more  statute  labour  if  they 
could  not  take  the  shingle ;  therefore  they  would  not  suffer  merely  by 
being  more  heavily  rated ;  and  the  court  seemed  to  consider  the  statute 
as  relating  more  properly  to  poor  rates.  In  Rex  v.  Bishop  Auckland 
the  court  scarcely  noticed  the  point ;  and  the  party  making  the  objection 
succeeded,  on  another  ground,  in  arresting  the  judgment ;  whereas  the 
objection  to  the  evidence  went  only  to  a  new  trial.  Besides,  there  the 
witnesses  were,  in  fact,  defendants  on  the  record ;  and  the  case  also 
comes  under  the  distinction  already  pointed  out  with  respect  to  Oxenden 
i.  Palmer,  2  B.  &  Aid.  236,  (22  E.  C.  L.  R.)  Marsden  v.  Stansfield 
is  an  authority  here ;  for  Baylby,  J.,  the  only  judge  who  is  reported  to 
have  given  his  reasons,  rested  the  applicability  of  the  statute  on  the 
ground,  not  merely  that  the  case  related  to  boundary,  but  that  it  wjis 
''  a  question  relating  to  the  rates  or  cesses  of  the  district."  Rex  v. 
Hayman,  Mo.  &  M.  401,  (22  E.  C.  L.  R.,)  and  Heudehourck  v.  Langs- 
ton  {b)  are  also  authorities  in  favour  of  the  evidence.(c) 

Cur,  adv,  vulf. 

Lord  Denman,  C.  J.,  in  this  term,  (June  14th,)  delivered  the  judg- 
ment of  the  court. 

On  the  question,  whether  a  rated  inhabitant  was  admissible  to  prove 
that  the  hou5e  sought  to  be  recovered  in  ejectment  was  parish  property, 
we  do  not  feel  it  necessary  to  enter  upon  a  discussion  of  the  numerous 

(a)  Doe  wm.  Hifjga  y.  CockelK  6  C.  &  P.  625.  (25  E.  C.  L.  R.) 

(A)  Note  {b)  to  Rex  y.  Hayinan,  Mo.  &  M.  402,  (22  E.  C.  L.  R.) 

(c)  Maule  mentioned  that  in  a  case  (not  reported)  of  Doe  dem.  Harriton  ▼.  Murrelh  at 
the  GIoucKstershire  Summer  asstizes,  1837,  Lord  Abinger,  C.  B.,  upon  argument,  admitted 
a  rated  inhabitant  to  prove  that  a  cottage  was  parish  property,  and  do  objection  to  the 
ruling  was  taken  in  banc. 
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and  conflicting  cases  which  have  arisen  on  the  construction  of  stat.  54 
G.  3,  c.  170,  8.  9.  We  content  ourselves  with  saying  that  the  case  of 
Meredith  v.  Gilpin  appears  to  us  to  be  well  decided,  and  that,  on  con- 
sideration, we  cannot  agree  with  Oxenden  v.  Palmer  and  the  decisions 
to  which  it  has  given  birth.  Both  rules  absolute. 


The  QUEEN  against  GOODBURN.— p.  508. 

Under  the  pawnbrokers'  act,  stat.  89  &  40  O.  8,  o.  99,  where  the  pledge  is  redeemed 
after  several  months,  and  the  interest,  according  to  the  terms  of  the  act,  is  a  sum 
which  is  not  an  exact  number  of  farthings,  the  pawnbroker  is  not  entitled  to  calculate 
the  interest  on  each  month  separately,  taking  upon  each  month  the  benefit  of  the 
fraction  of  the  farthing.  QtuBre,  whether  he  be  entitled  to  the  benefit  of  the  fhustion 
at  all. 

On  appeal  by  William  Goodbum,  a  pawnbroker,  against  a  conviction 
by  a  justice,  under  stat.  89  &  40  G.  3,  c.  99,  for  unlawfully  taking 
from  Daniel  Byrne  more  than  the  legal  interest  upon  a  pledge,  the  ses- 
sions confirmed  the  conviction,  subject  to  the  opinion  of  this  court  upon 
the  following  case. 

The  appellant,  on  March,  1836,  received  in  pledge  two  tablecloths^ 
upon  which  he  advanced  4«.  On  16th  February,  1837,  Byrne  applied 
to  the  appellant  to  be  permitted  to  redeem  the  goods ;  whereupon  the 
appellant  demanded  and  took  from  him  11  |d.,  as  profit,  over  and  above 
the  principal  sum  of  4«.  which  had  been  lent. 

The  question  for  the  opinion  of  the  court  was,  whether  the  taking  the 
said  ll^d.  as  aforesaid  was  taking  more  than  the  appellant  was  entitled 
to  take,  and  was  an  offence  against  the  statute. 

The  case  was  argued  on  a  former  day  of  this  term.(a) 

C.  C.  Jones  in  support  of  the  conviction. — By  sect.  2  of  stat.  39  & 
40  G.  3.  c.  99,  the  pawnbroker  is  not  obliged  to  redeliver  unless  he 
receives  principal  and  interest  as  limited  by  the  act;  that  is,  one  half- 
penny per  month  on  2a.  6d.,  Id,  per  month  on  5«.  4d.  on  one  pound, 
&c. ;  and,  by  sect.  3,  where  any  intermediate  sum  lent  exceeds  2«.  6d. 
and  does  not  exceed  40?.,  the  pawnbroker  may  take  "at  and  after  the 
rate  of  4d.  and  no  more,  for  the  loan  of  20«.  by  the  calendar  month, 
including  the  current  month,"  although  not  expired,  in  which  the  pledge 
is  redeemed.  Sect.  6  enacts  that  the  pledge  may  be  redeemed  without 
j)aying  anything  for  the  current  month,  if  applied  for  in  the  first  seven 
days  of  such  current  month :  if  it  be  applied  for  afterwards  and  within 
the  first  fourteen  days,  then  half  of  the  interest  for  the  current  month  is  to 
be  paid.  Here  the  application  was  made  after  the  first  seven  and  within 
the  first  fourteen  days  of  the  twelfth  month :  the  interest  therefore  was 
claimable  on  eleven  months  and  a  half.  The  monthly  interest  on  4«., 
at  4d.  in  the  pound,  is  four-fifths  of  a  penny :  that,  in  eleven  months  and 
a  half,  amounts  to  9J  of  a  penny :  giving  the  pawnbroker  the  benefit  of 
the  fraction  of  the  farthing,  the  interest  is  9^d.  The  sum  taken  is  11J<3?., 
which  is  at  the  rate  of  1^.  per  month  on  the  4«.,  that  is,  of  6d.  on  the 
pound  The  attempt  on  the  other  side  will  be  to  give  the  pawnbroker 
lue  traction  of  the  farthing  in  each  month ;  but,  inasmuch  as  the  interest 
(tf)  Saturday.  June  2<1.  before  Lord  Deman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Jai 
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la  to  be  paid,  not  necessarily  every  month,  but  "a^  and  after  the  rate  of 
4rf.  and  no  more,  for  the  loan  of  20«.  by  the  calendar  month,"  the  ne- 
cessity which  gives  the  pawnbroker  the  benefit  of  the  fraction  arises  only 
once,  at  the  time  when  it  is  necessary  to  redeem  the  goods. 

Sir  W.  W.  Follett  and  Adolphtca  contra. — The  pawnbroker  is  entitled 
to  four-fifths  of  a  penny  per  month.  Now  that  exceeds  three  farthings, 
but  is  less  than  a*  penny :  the  interest  is  therefore  Id.  per  month.  It 
is  not  denied,  on  the  other  side,  that  the  benefit  of  the  fraction  is  claim- 
able ;  but  the  attempt  is  to  give  the  benefit  only  once.  If  the  goods 
were  redeemed  at  the  end  of  the  first  month,  there  could  be  no  question 
that  the  pawnbroker  would  be  entitled  to  a  penny.  Therefore,  for  eleven 
months  and  a  half,  "at  and  after'*  that  rate  he  is  to  have  U^d.  A  loan 
of  3«.  9d.  would  entitle  to  an  interest  of  three  farthings  per  month  (since 
Is.  Sd.  is  one-sixteenth  of  a  pound:)  the  additional  Sd.  is  entitled  to 
additional  interest ;  and  less  than  one  farthing  cannot  be  added.  Sect. 
4  shows  that  the  pawnbroker  is  bound  to  give  change  where  that  can  be 
done  by  a  farthing,  but  not  to  carry  the  division  farther.  By  sect.  2 
he  is  not  bound  to  redeliver  till  the  interest  is  paid:  therefore  the 
pawner  must  lose  the  fraction  of  the  farthing.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  substance  of  the  case,  his  Lordship  said:  An  ingenious  argu- 
ment was  raised  on  the  defendant's  behalf,  that  the  act  considers  the 
sum  lent  as  advanced  by  the  month :  that,  if  the  4«.  had  been  repaid  at 
the  end  of  the  first  month,  the  20  per  cent,  would  be  three  farthings 
and  one-fifth,  which  sum  the  defendant  could  not  have  received,  as  there 
are  no  fifths  of  a  farthing,  so  that  he  must  have  either  received  a  penny 
or  lost  a  portion  of  his  20  per  cent. :  that  the  act  requires  a  similar 
mode  of  paying  for  every  succeeding  month :  that,  therefore,  a  penny 
for  each  month  must  have  been  paid;  and,  adding  all  these  for  the 
eleven  months  and  upwards,  the  amount  actually  received  by  the  de- 
fendant is  warranted  by  the  act. 

But,  supposing  this  argument  to  be  valid  if  the  loan  were  repaid  while 
the  interest  is  less  than  a  farthing,  from  the  necessity  of  the  case,  in- 
asmuch as  it  must  otherwise  be  less  than  20  per  cent.,  (which  we  are  by 
no  means  prepared  to  admit,  the  words  being  so  much  "and  no  more,") 
still,  as  soon  as  that  period  arrived  when  the  interest  so  calculatea 
amounted  to  a  current  coin,  that  necessity  is  at  an  end. 

Nothing  prescribes  that  rests  must  be  made  monthly,  the  effect  of 
which  in  the  present  case  would  entitle  the  pawnbroker  to  25  per  cent 
We  think,  therefore,  that  the  sessions  did  right  in  affirming  the  con- 
viction ;  and  the  rule  for  setting  it  aside  must  be  discharged. 

Judgment  of  sessions  affirmed. 
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LYONS  against  MARTIN.— p.  512. 

A  muter  is  mswerable  in  trespaoB  for  damage  occasioned  by  bis  servant's  negligence  in  doing  a 
lawful  act  in  the  course  of  his  service ;  but  not  so  if  the  act  is  in  itself  unlawful,  and  is  not 
proved  to  have  been  authorized  by  the  master.  As  if  a  servant,  authorized  merely  to  distrain 
cattle  damage-feasanty  dhves  cattle  from  the  highway  into  his  master's  close  aud  there  distraius 
them. 

Thespass  for  seizing,  distraining,  and  impounding  plaintiflf's  horse. 
Pleas,  1.  Not  Guilty.  2.  That  defendant  took  and  distrained  the  horse 
on  his  close,  damage-feasant.  Replication  to  the  second  plea :  That  the 
close  adjoined  the  highway,  and  that  the  horse  was  wrongfully  driven 
by  defendant  from  the  highway  into  the  close,  and  was,  by  means 
thereof,  damage-feasant  there ;  wherefore  defendant  of  his  own  wrong 
seized,  &c.  Rejoinder,  denying  that  defendant  drove  the  horse  into  the 
close.  Issue  thereon.  On  the  trial,  before  Coleridge,  J.,  at  the  sittings 
in  Middlesex  during  this  term,  it  appeared  that  the  defendant  occupied 
land  adjoining  a  highway,  and  not  fenced  ;  that  horses  kept  by  persons 
in  the  neighbourhood  had  sometimes,  and  shortly  before  tlje  act  in  ques- 
tion, trespassed  on  the  land  and  been  distrained  by  the  defendant's  ser- 
vants, and  impounded ;  that  the  plaintiff's  horse,  being  on  the  highway, 
was  intentionally  driven  from  it  by  a  servant  of  the  defendant  into  the 
defendant's  ground,  and  there  immediately  seized  by  the  same  servant 
and  taken  to  the  pound.  The  learned  Judge  was  of  opinion,  that,  as  the 
act  of  seizure  under  these  circumstances  was  not  within  the  scope  of  a 
servant's  ordinary  authority,  some  direct  authority  from  the  master 
ought  to  be  proved:  and,  this  not  being  done,  the  plaintiff  was  non- 
suited. 

Humfrey  now  moved  for  a  new  trial.  The  defendant's  servants  had 
been  used  to  distrain  horses  with  his  authority :  that  was  a  prima  facie 
case  of  authority  in  the  present  instance ;  and  the  defendant  should  have 
been  called  upon  to  rebut  it.  The  conclusion,  in  sucli  a  case,  is  to  be 
drawn  by  a  jury  from  all  the  facts.  If  the  master  has  adopted  his  ser- 
vant's act,  the  case  of  authority  is  clear.  If  the  act  was  for  his  benefit, 
that  circumstance,  among  others,  will  tend  strongly  to  prove  sanction, 
as  was  pointed  out  by  Batlet,  B.,  in  Jitlorney-Generul  v.  Siddon^ 
1  Tyr.  41;  S.  C.  1  Cro.  &  J.  220.  The  servant  here  does  not  appear  to 
have  thought  that  he  was  doing  wrong  in  making  the  seizure  ;  and,  if 
a  servant  acting  under  the  directions  of  his  master,  uses  ordinary  care, 
but  nevertheless,  Ijy  accident  or  mistake,  does  some  injury  which  the 
master  did  not  mean  to  authorize,  an  action  of  trespass  lies  against  the 
master:  Gregory  v.  PipeVj  9  B.  &  C.  591,  (17  E.  C.  L.  R.  454.)  The 
present  was  such  a  case ;  or  at  least  the  jury  should  have  been  allowed 
to  decide  whether  it  was  so  or  not.  Brucker  v.  Frnmont^  6  T.  R.  659: 
Turberville  v.  Stamps  1  Ld.  Ray.  264,  (there  cited,)  Michael  v.  ^/e.v- 
/ree,  2  Lev.  172,  cited  in  Brticker  v.  Fromont^  6  T.  R.  661 ;  and  Good- 
man V.  Kennellj  1  Moore  &  Payne,  241,  (17  E.  C.  L.  R.  180,)  show  the 
liability  of  a  master  on  the  ground  of  implied  authority,  where  a  ser- 
vant, acting  under  his  general  order,  does  an  injury  through  negligence. 
Besides,  in  this  case  the  defendant  has  pleaded  a  justification ;  that  is  a 
fact  which  may  be  looked  at  in  trying  the  question  of  guilty  or  not 
guilly  on  the  first  issue ;  and  it  shows  an  adoption  of  the  servant's  act. 
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[Lord  Denmin,  C.  J.  There  is  a  case  of  Wool/  v.  ToUemachej  {a) 
now  depending  in  this  Court,  where  a  second  plea  was  referred  to  in 
the  manner  now  suggested ;  but  I  have  much  doubt  whether  it  was 
right  to  do  so.]  At  all  events  the  principle  is,  that,  where  a  person 
acting  as  the  servant  of  another,  does  a  thing  which  is  not  for  his  own 
benefit,  but  that  of  the  master,  an  authority  from  the  master  is  shown, 
not  conclusively,  but  with  sufficient  probability  tD  make  a  case  for  the 
jury. 

Lord  Denman,  C.  J.  I  think  the  learned  Judge  ruled  rightly.  It  is 
clear  that  the  wrongful  act  could  not  be  traced  to  the  master.  He  had 
authorized  nothing  that  was  not  lawful.  He  has  pleaded  a  special  plea; 
but  that  is  out  of  the  question.  The  case  here  is  of  an  act  in  itself 
unlawful ;  and  the  question  then  is,  whether  that  particular  act  was 
authorized ;  the  instances  where  an  injury  has  resulted  from  negligence 
in  performing  a  lawful  service  do  not  apply.  In  The  Attorney- 
General  V.  Riddky  2  Cro.  &  J.  493 ;  S.  C.  2  Tjnr-  523,  where  the  wife 
of  a  paper-maker  had  illegally  delivered  out  paper  without  proper 
stamps,  the  Court  of  Exchequer  held  it  to  be  a  fit  question  for  the  jury 
whether  or  not  the  husband  was  chargeable  with  her  acts,  as  done  under 
his  authority ;  but  that  decision  proceeded  on  the  supposition  that  the 
husband  was  generally  presiding  over  the  business,  and  that  any  thing 
done  in  the  management  of  it  by  a  person  usually  acting  in  it  under  his 
control,  as  the  wife  was  shown  to  have  been,  might  be  referred  to  him. 

Little  DALE,  J.,  concurred. 

Patteson,  J.  Brucker  v.  Fromont^  6  T.  R.  659,  and  other  cases, 
where  the  master  has  been  held  liable  for  the  consequences  of  a  lawful 
act  negligently  done  by  his  servant,  do  not  apply.  Here  the  act  was 
utterly  unlawful.  A  master  is  liable  where  his  servant  causes  mjury 
by  doing  a  lawful  act  negligently,  but  not  where  he  wilfully  does  an 
illegal  one.     Every  person  is  to  be  taken  to  know  the  law. 

Williams,  J.,  concurred. 

Rule  refused. 

(a)  This  was  an  action  for  goods  sold  and  deliyered.  Pleas,  non-assampsit,  and  infancy. 
Replication  to  the  latter  plea,  that  the  goods  were  necessaries.  Issue  thereon.  On  the  trial  be- 
fore Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex  after  Michaelmas  term,  1836,  evidence  was 
given  of  the  goods  having  been  ordered  by  a  person  supposed  to  have  been  the  defendant ;  but  il 
was  doubtful  whether  he  was  sufficiently  identified.  The  Lord  Chief  Justice  thought  that  the 
plea  of  infancy  fdentified  the  defendant  with  the  party  giving  the  order,  and. might  be  looked  at 
for  this  purpose,  though  not  for  others,  in  trying  the  issue  on  the  plea  of  non  assumpsit ;  but  be 
gave  leave  to  move  to  enter  a  nonsuit  if  this  ruling  should  be  wrong.  The  defendant's  counsel 
offered  no  evidence  on  the  plea  of  infancy ;  and  the  plaintiff  had  a  verdict  In  Hilary  term,  1837, 
Sir  W.  W.  Follett  moved  according  to  the  leave  reserved,  contending  that,  where  several  pleat 
are  pleaded,  they  are  distinct  for  all  purposes,  and  each  must  be  tried  as  if  there  were  no  othei  on 
tlie  record ;  and  that  to  hold  otherwise  would  in  a  great  measure  put  an  end  to  the  practice  of 
pleading  different  pleas.  The  Court  (Lord  Denman,  C.  J.,  Littledale,  Williams  and  Coleridge, 
Js.)  granted  a  rule  nisL    No  cause  was  ever  shown. 
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The  QUEEN  apainst  the  Honourable  HENRIETTA  BARBARA 
MANNERS  SUTTON,  Widow,  and  Others.— p.  516. 

On  indictment  for  non-repair  of  a  bridge,  charging  the  defendants  ratione  tenure,  they  produced 
at  the  trial  a  record  setting  'forth  a  presentment,  in  the  time  of  Ed.  3,  against  a  Bishop  of  L., 
(not  connected  with  the  present  defendants,)  who  was  thereby  charged  with  non-repair  of  the 
same  bridge,  and  liability  to  repair.  The  record  staled  a  trial  of  this  presentment  at  the  Spring 
assizes,  in  the  year  20  Ed.  3,  and  an  acquittal  of  the  Bishop  as  not  liable ;  it  further  stated 
that  the  jury,  being  asked  who  was  bound  to  repair,  said  they  did  not  know ;  and,  being  asked 
when  and  by  whom  it  was  first  built  or  repaired,  said  about  sixty  yean  since,  and  then  ol 
alms,  and  that  a  Bishop  of  L^  bestowed  AOs,  on  the  workmen  repairing  it,  of  his  alms,  and  not 
otherwise. 

In  addition  to  this  record,  the  defendants  put  in  a  writ  of  privy  seal  of  June  28th,  20  Ed.  3,  for  a 
grant  of  pontage  to  the  town  of  K.,  (where  the  bridge  was,)  reciting,  as  the  cause  of  the  grant, 
that  the  bridge  was  ruinous,  and  no  person  bound  to  repair  in  certain,  according  to  that  which 
was  found  by  inquest.     They  also  put  in  the  grant  of  pontage,  dated  in  the  same  year. 

Held,  that  the  eviiience  was  admissible  on  behalf  of  the  prei«ut  defendants. 

8emble,  that  the  special  findings  of  the  jury  may  have  been  regular,  according  to  the  practice  in 
thetimeofEd.  3.     But 

Held,  that  at  all  events  the  acquittal  of  the  Bishop,  followed  by  the  writ  and  grant  of  pontage^ 
was  evidence  to  negative  the  existence  of  a  prescriptive  liability  in  any  person. 

Indictment  for  non-repair  of  Kelham  Bridge,  in  the  county  of  Not- 
tingham, averring  that  the  defendants  were  bound  to  repair  the  same 
**  by  reason  of  their  tenure  of  certain  lands  in  the  parish  of  Kelham. "(a) 
Plea,  Not  Guilty. 

On  the  trial  before  Bosanquet,  J.,  at  the  Warwick  Spring  assizes 
1836,  the  defendants  offered  in  evidence  a  record  from  the  treasury  of 
the  Court  of  the  Receipt  of  the  Exchequer,  commencing,  "  Pleas  before 
our  Lord  the  King  at  York,  of  the  term  of  St.  Hilary,  in  the  eighteenth 
year  of  King  Edward  the  Third  after  the  Conquest."  It  set  forth  a 
writ  of  certiorari,  tested  July  6th,  17  Ed.  3,  directed  to  the  sheriff  of 
Nottingham,  reciting  the  complaint  of  the  Bishop  of  Lincoln  that  cer- 
tain presentments  had  been  unjustly  made  against  him  in  the  sheriff's 
touni,  by  which  it  was  charged,  among  other  things,  that  the  Bishop 
ought  to  repair  and  uphold  the  bridge  of  Kelm,  which  was  in  decay  and 
broken,  to  the  damage  of  the  men  passing  by  the  same  bridge,"  &c. ;  by 
reason  of  which  premises  the  sheriff  had  amerced  and  distrained  upon 
the  Bishop,  whereupon  he  had  supplicated  the  King  to  afford  relief.  The 
writ  then  commanded  the  sheriff  to  return  the  presentments,  with  all 
things  touching  the  same,  into  the  King's  Bench  in  eight  days  of  St. 
Michael.     The  sheriff  returned  the  proceedings  as  follows. 

"  The  great  turn  of  Thur  and  Lyth  at  Scarthorp,  on  Thursday  next 
before  the  feast  of  the  Ascension  of  our  Lord  in  the  seventeenth  year 
of  the  reign  of  King  Edward  of  England,  after  the  conquest  the  Third. 

*'  Kelum,  to  wit.  The  vill  of  Kelum  present  that  the  Bishop  of  Lin- 
coln ought  and  is  accustomed  to  repair  the  bridge  of  Kelum,  which  is 
decayed  and  broken  by  default  of  the  same  Bishop,  to  the  damage  of  the 
men  passing  by  the  same  bridge. 

*'  Duhm,  to  wit.  The  vill  of  Duhm  present  that  the  Bishop  of  Lin- 
coin  made  a  certain  pool  in  the  water  of  Trente  at  Shoredayles,*to  tho 
injury  of  the  ships  passing  by  the  same  water." 

(a)  Lady  Henriette  Barbara  Manners  Sutton  occupied  the  mansion,  and  the  other  defend- 
ants were  tenants  of  premises,  nil  forming  part  of  the  estate  in  respect  of  which  the  liabi- 
lity was  supposed  to  attach.  See  Hex  v.  J.  Jl,  Mannert  Sutton,  Esq.,  8  A.  &  K.  697,  (30 
K.  C.  L.  K.; 
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Tlie  record  then  proceeded.  "  And  now,  that  is  to  say  in  eight  days 
of  the  purification  of  the  Plessed  M.iry,  in  the  eighteenth  year  of  the 
reign  of  the  now  King,  before  the  King  at  York  comes  Thomas,  Bishop 
of  Lincoln,  by  Adam  of  Lound  his  attorney,  and  is  asked  by  him  if  he^ 
for  himself,  has  or  can  say  anything  why  he  should  not  repair,  ic,  the 
aforesaid  bridge  so  broken  down,  and  also  why  he  made  the  aforesaid 
pool  in  the  aforesaid  water,  to  the  injury,  when,  &c. :  Who  says,  that  aa 
to  repairing  the  aforesaid  bridge,  that  neither  he  nor  his  predecessors 
the  aforesaid  bridge  ever  repaired,  nor  are  they  bound  to  repair  or 
uphold  the  aforesaid  bridge,  &c. :  he  says  also,  that  as  to  the  aforesaid 
pool,  that  he  has  not  caused  any  pool  to  be  made  in  the  aforesaid  water : 
and  hereupon  he  puts  himself  upon  the  country ;  and  John  of  Lincoln, 
who  prosecutes  for  the  king,  does  the  like.  Therefore,"  &c.  The  record 
then  set  out  an  award  of  jury  process,  continuances,  and  a  respite  of 
the  jury,  ultimately,  until  fifteen  days  of  Easter,  20  Ed.  3,  unless  W. 
Scot  of  Thorp,  W.  Basset,  and  R.  of  Bankwell,  three  or  two  of  them, 
shall  first  come  at  Retford  on  Tuesday  next  after  Palm  Sunday,  &c. 

"  On  which  day,  that  is  to  say  on,'  &c.,  "  before  the  Lord  the  King, 
come  as  well  the  aforesaid  John  who  prosecutes  for  the  King,  as  the  afore- 
said Bishop  by  his  attorney  aforesaid;  and  the  aforesaid  William  of 
Thorp  and  Roger  of  Bankwell,  before  whom,  &c.,  took  here  in  Court 
the  verdict  of  the  jury  aforesaid  delivered  before  them  in  these  words. 

"  Afterwards,  at  the  day  and  place  within  contained,  before  the  afore- 
said William  of  Thorp  and  Roger  of  Bankwell,  associating  to  themselves 
John  of  Bolyngbrook,  came  as  well  John  of  Lincoln,  who  prosecutes  for 
our  Lord  the  King,  as  the  aforesaid  Bishop  by  Robert  of  Totel  his  attor- 
ney, and  in  like  manner  the  jury  come,  who,  being  chosen  and  sworn, 
say  upon  their  oath  that  the  aforesaid  Bishop  or  his  predecessors  the 
aforesaid  bridge  never  repaired  nor  are  bound  of  right  to  repair  or  uphold 
that  bridge ;  and,  as  to  the  pool  aforesaid,  they  say  that  the  aforesaid 
Bishop  never  caused  any  pool  to  be  made  in  the  water  aforesaid  to  the 
injury  of  the  ships  passing  by  the  aforesaid  water,  as  above  in  the  afore- 
said presentment  contained.     The  same  jury,  being  asked  if  there  were 
any  bridge  at  Kelm,  say  there  is.     Also,  being  asked  who  of  right  is 
bound  the  aforesaid  bridge  to  repair  and  uphold,  say  they  are  entirely 
ignorant.     Being  also  asked  at  what  time  and  by  whom  the  aforesaid 
bridge  was  first  built  or  repaired,  say  about  sixty  years  since,  and  then 
of  alms  of  the  men  of  the  country  passing  that  way ;  and  in  the  build- 
ing and  repairing  of  the  bridge  aforesaid  there  came  a  certain  Oliver, 
formerly  Bishop  of  Lincoln,  the  predecessor  of  the  same  bishop  who 
now  is,  passing  through  the  country,  and  of  his  alms  charitably  bestowed 
on  the  workmen  of  the  aforesaid  bridge  40^. ;  and  not  in  any  other 
manner.     The  said  jurors,  being  also  asked  if  there  has  been  made  any 
pool  at  the  aforesaid  place  of  Shortdayles,  and  at  what  time  and  to 
whose  injury,  say  that  a  certain  pool  there  was  made  at  the  time  to  which 
the  memory  of  man  does  not  extend ;  and  they  say  that  the  pool  afore- 
said is  not  injurious  to  the  ships  passing  there  or  in  any  other  ways.    The 
same  Jurors,  being  asked  the  breadth  of  the  course  of  the  water  of  Trent, 
say  that  the  course  of  the  water  aforesaid  there  contains  in  breadth 
ninety  feet,  and  that  the  passage  for  ships  in  the  water  there  passing  is 
sufficiently  large.     Therefore  it  is  considered  that  the  aforesaid  Bisliop 
depart  without  a  day,  saving  always  the  King's  right,  &c." 

Sir  F.  PoUockj  for  the  Crown,  objected  that  this  dociunent  was  not 
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admissible  as  the  record  of  a  judicial  proceerling,  the  presentment  being 
res  inter  alios;  and  that  the  statement  of  the  jury  could  not  be  received 
as  evidence  of  reputation.     The  learned  judge  admitted  the  evidence.(a) 

The  defendants  also  put  in  the  following  >yrit,  under  the  privy  seal, 
from  among  the  records  of  the  Court  of  Chancery  preserved  in  the 
Tower  of  London,  that  is  to  say,  writs  under  the  Privy  Seal  of  20 
Ed.  3. 

"Edward,  by  the  grace  of  God,"  &c.,  "to  our  dear  clerk,  Master 
John  of  Oxford,  Dean  of  Lincoln,  our  Chancellor,  greeting.  Whereas 
we  have  heard  that  the  bridge  below  the  town  of  Kelm,  near  Newark, 
is  broken  and  ruinous  to  the  great  peril  of  the  people  passing  by  the 
same,  which  bridge  no  one  is  bound  to  repair  in  certain,  according  to 
that  which  is  found  by  inquest  ....  (6),  and  returned  into  our  chancery  ; 
wherefore  we  have  granted  to  the  good  people  of  the  town  before  named 
a  pontage,  according  to  the  course  of  our  chancery,  to  last  for  three 
years :  therefore  we  command  you  that  you  cause  to  be  made  to  the  said 
good  people  letters  under  our  great  seal,  in  due  form,  without  fine  being 
made  therefore.  Given  under  our  Privy  Seal,  at  Porchester,"  28th  June, 
20  Ed.  3. 

The  grant  was  also  put  in,  from  amongst  the  records  of  the  Court  of 
Chancery  preserved  in  the  Tower  of  London,  that  is  to  say,  the  patent 
rolls  of  20  Ed.  3 ;  and  began  as  follows. 
"  Grant  of  pontage  to  the  ^  The  King  to  his  well  beloved  faithful  men 

men   of    the    town    of  >     of    the   town   of    Kelm,    near  Newark, 

Kelm.  J      greeting. 

Know  ye  that,  in  aid  of  mending  and  repairing  the  broken  bridge  at 
Kelm,  near  Newark,  and  the  decayed  and  ruined  causeways  between  the 
same  towns,  to  the  great  danger  of  the  men  there  passing,  to  the  repair 
of  which  no  one  is  bound  unless  from  his  own  mere  will,  as  we  are 
informed :  we,  of  our  special  grace,  have  granted  to  you  that,  from  the 
day  of  making  these  presents  to  the  end  of  three  years  next  following 
fully  to  be  completed,  you  take  by  the  hands  of  those  whom  you  may 
depute  for  this  purpose,  and  for  whom  you  shall  be  willing  to  answer, 
for  things  for  sale  passing  the  bridge  and  causeways  aforesaid,  whether 
over,  under,  within,  or  without,  the  following  customs,  that  is  to  say" 
(then  followed  a  list  of  the  customs) :  "  and  therefore  we  command  you 
that  you  take  the  said  customs  unto  the  end  of  the  said  three  years  fully 
to  be  completed  as  is  aforesaid,  so  that  the  money  arising  therefrom  be 
employed  about  the  repair  and  support  of  the  bridge  and  footways  afore- 
said, and  not  for  other  purposes ;  but,  the  said  term  of  three  years  being 
completed,  the  same  custom  shall  entirely  cease  and  be  disused.  In 
witness,**  &c.     Dated  12th  August. 

A  verdict  was  found  for  the  defendants ;  and  in  Easter  term,  1836, 
Sir  F,  Pollock  moved  for  a  new  trial,  or  that  the  entry  of  judgment 
might  be  stayed,((?)  on  account  of  the  admission  of  the  first-mentioned 
document  in  evidence,  repeating  the  objections  urged  at  the  trial.  A 
rule  ni9i  was  granted  in  the  alternative. 

(r/)  By  a  shorthand  writer's  note,  his  Lordship  appears  to  have  said :  **  I  think  I  onght 
to  receive  it,  to  show  the  course  of  litigation  that  was  then  proceeding :"  (that)  **an7 
liability  of  the  perbonsi,  occupierj)  of  the  land,  was  not  certainly  ascertained  at  that 
time;  that  is  the  ground  on  which  it  is  offered,  and  I  receive  it;  that  there  was 
litigation  about  it."     See  p.  624,  post. 

(6)  Words  not  legible. 

(c)  See  Riz  t.  Satton,  6  B.  &  Ad.  62,  (27  E.  C.  L.  B.) 
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Sir  J,  Camphellj  Attorney-General  (with  whom  were  Adams^  Serjeant, 
and  Starkie)^  showed  cause.(a) — The  question  turns  on  the  admissibility 
Df  the  evidence,  not  the  weight  it  should  have.     The  special  findings  of 
the  jury  were  legitimate  according  to  the  practice  in  the  time  of  Edward 
III.     At  that  period,  and  long  after,  the  jurors  were  considered  as  wit- 
nesses; and,  coming  from  the  vicinage,  spoke  from  th(?ir  own  knowledge. 
It  was  not  till  the  times  of  Edward  VI.  and  Queen  Mary  that  this  prac- 
tice was  completely  altered ;  2  Reeves's  Hist.  Eng.  Law,  269 — 272.(^') 
Accordingly,  it  is  said  in  2  Hale's  P.  C.  300,  that  "  if  a  man  be  arraignc«i 
upon  an  inquest  of  murder  or  manslaughter  taken  by  the  coroner,  an«l 
he  found  not  guilty^  the  jury  that  acquits  him  ought  to  inquire,  who 
committed  the  fact,  and  that  shall  serve  as  an  indictment  against  that 
person,  that  the  jury  find  did  the  fact."     And  afterwards,  at  p.  301,  it 
is  said,  as  to  indictments  for  robbery,  that,  "  if  the  petit  jury  acquit 
the  prisoner,  they  do  not  inquire  who  did  it,  and  the  reason  of  the  dif- 
ference is,  that  for  the  most  part  in  Eyre  the  petit  jury  were  all  of  the 
same  hundred,  where  the  offence  was  committed,  and  then  upon  the 
statute  of  Winton  the  hundred  were  to  answer  de  corporibus  malefacto- 
rum,  and  therefore  it  was  reason  to  put  them  upon  the  inquiry,  who 
committed  the  robbery,  if  it  appears  to  the  court,  that  a  robbery  was 
committed,"  "but  now  the  jury,  that  tries,  as  well  as  inquires,  is  for  tie 
most  part  of  the  rest  of  the  county,  and  therefore  they  answer  only  the 
point  of  guilty  or  not  guilty,'' 

But,  further,  in  the  time  of  Edward  III.,  if  there  was  no  person 
bound  by  tenure  to  repair,  the  crown  might  grant  pontage ;  but  before 
such  grant  there  would  be  an  inquisition,  which  was  a  proceeding  as 
much  known  to  the  law  as  an  ad  quod  damnum  now  is:  and  the  pro- 
ceeding referred  to  by  the  grant  in  question  may  be  taken  to  have  been 
an  inquisition  of  that  kind.     Then  the  question  is,  whether  this  record 
could  be  wholly  excluded  ?     For  the  present  motion  assumes  that  the 
whole  was  inadmissible.     The  learned  judge  received  it  merely  as  evi- 
dence of  certain  proceedings  having  been  taken,  not  as  evidence  that 
the  facts  found  were  true :  and  no  objection  is  made  to  his  manner  of 
leaving  it  to  the  jury.     Besides,  it  was  not  only  evidence  of  a  lis  mota; 
it  was  proof  at  least  of  reputation,  tending  to  negative  a  prescriptive 
obligation  on  certain  parties :  and  it  was  more  than  this ;  for  it  wai 
evidence  of  a  verdict  on  the  subject ;  and,  wherever  proof  of  reputation 
is  admissible,  so  too,  a  fortiori,  is  evidence  of  a  verdict  or  judgment  on 
the  same  point :  Reed  v.  Jackson,  1  East,  355.(c)     Evidence  of  repnta-      | 
tion  is  not  admissible  where  the  subject-matter  is  strictly  private ;  Moft^ 
wood  V.  Wood,  14  East,  327,  note  (a) :  but  h^e  the  disputed  liability  iJ 
of  general  concern.     It  may  be  said  that,  to  let  in  evidence  of  reputa- 
tion, an  exercise  of  the  right  within  living  memory  must  be  proved  ;(d)       j 
but  that  is  not  so  where  the  subject  does  not  admit  of  such  proof;  1 
Phill.  on  Ev.  271,  Part  I.,  c.  13,  s.  2,  fSth  ed.):  as  here,  where  the 
subject-matter  is  merely  a  negation  of  liability.     In  Rex  v.  (7ott<m,  3 

{a)  Michaelmas  term,  1837,  Not.  20  and  21.    Before  Lord  Demnan,  C.  J.,  PBtteioiir         j 
Williams,  and  Coleridge,  Js. 

(6)  Chap.  zi.  8d  ed.     See  1  Stark,  on  Ev.  5,  note  (e),  2d  ed. 

(c)  See  Briaco  v.  Lomax,  ante,  p.  198. 

{d)  Sir  R  Pollock,  in  moTing  for  the  rule,  cited,  on  this  point,  the  judgment  of  IHo* 
pier.  J.,  in  Weeks  v.  Sparke.  1  M.  &  S.  690,  (28  E.  C.  L.  R.) ;  hut  Coleridge,  J.  nftntd 
to  Create  t.  Harreii,  1  Cro.  M.  &  B.  910,  S.  C.  5  Tyrwh.  468,  as  at  least  qualifjio^  ^^ 
role. 
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Gamp.  444,  which  may  oe  cited  for  the  crown,  the '  award,  which  was 
held  to  be  no  evidence  of  reputation,  had  been  made  post  litem  motam. 
Rex  V.  Antrobus,  2  A.  &  E.  793,  (29  E.  C.  L.  R.,)  may  also  be  cited, 
where  the  defendant's  counsel  proposed  to  show,  by  declarations  of  old 
persons,  that  the  corporation  of  Chester,  and  not  the  sheriffs,  were 
bound  to  execute  criminals ;  and  such  evidence  was  rejected.  But  that 
was  because  it  did  not  interest  the  public  which  party  was  bound  to 
execute.  Patteson,  J.,  is  indeed  reported  to  have  asked,  there,  whe- 
ther a  liability  to  repair  a  bridge  ratione  tenures  could  be  supported  by 
evidence  of  reputation  because  the  whole  country  is  interested  in  the 
repair ;  but  the  dictum  is  thrown  out  incidentally,  and  -probably  would 
not  have  been  followed  up  on  further  consideration :  and  the  case  of  a 
bridge  was  not  at  all  in  point.  The  question  here  was  not  simply  of 
tenure;  because,  if  the  defendants  were  not  liable  ratione  tenurse,  it 
became  a  matter  of  inquiry  who  was  liable ;  and  that  affects  the  public. 

In  Week8  v.  Sparke,  1  M.  &  S.  679,  (28  E.  C.  L.  R.,)  the  evidence 
of  reputation  (as  to  rights  over  a  common)  was  held  admissible  because 
the  claim  concerned  many  persons.  In  Reed  v.  Jackson  the  evidence 
of  reputation,  admitted  on  the  same  ground,  consisted  of  a  record  which 
was  inter  alios.  Berry  v.  Banner^  1  Peake,  N.  P.  C.  212,  3d  ed.,  where 
the  question  related  to  a  custom,  is  a  similar  case.  If  it  be  said  that 
the  record  in  question  here  is  a  matter  post  litem  motam,  so  is  every 
judicial  decision.  And,  if  the  record  was  admissible  in  evidence  at  all, 
the  defendants  were  entitled  to  have  the  whole  read,  subject  to  the 
direction  of  the  learned  judge  as  to  the  effect  which  any  particular  part 
ought  to  have.  And  the  objection  taken  was,  not  that  some  part  of  the 
document  ought  not  to  have  been  read,  but  that  it  was  altogether  inad- 
missible. [Lord  Dbnman,  C.  J. — My  brother  Bosanqubt  reports  that 
he  admitted  the  document  only  as  evidence  that  the  subject  of  liability 
had  been  litigated ;  and  I  do  not  well  see  how,  for  that  purpose,  it  could 
have  been  excluded.     We  will  hear  the  other  side.] 

Sir  F.  Pollock  in  support  of  the  rule. — The  evidence  was  not  put  in 
for  the  purpose  of  showing  that  a  litigation  had  existed ;  if  it  had  been 
so  offered,  no  more  of  the  document  should  have  been  read  than  that 
object  required.  But  it  was  produced  to  support  a  case  of  reputation ; 
and  it  ought  not  to  be  available  for  a  purpose  not  contemplated  in  offer- 
ing it.  The  document  was  not  good  evidence  of  reputation.  In  cases 
where  that  effect  has  been  given  to  a  record,  as  against  persons  not  par- 
ties to  it,  the  point  to  be  proved  has  been  the  same,  with  that  formerly 
in  issue ;  Reed  v.  Jackson^  Berry  v.  Banner.  Here  that  is  not  so :  the 
parties  are  not  the  same,  nor  claimants  in  the  same  right,  as  those  on 
the  former  record ;  and  the  question  is  different.  This  is  a  dispute  as 
to  a  private  liability ;  and  evidence  of  reputation  is  not  applicable.  But, 
if  it  were,  the  evidence  shows  no  reputation  affecting  that  liability. 
The  record,  so  far  as  the  verdict  goes,  merely  shows  that  the  Bishop  of 
Lincoln,  with  whom  the  present  defendants  have  no  connexion,  was  not 
bound  to  repair.-  The  other  answers  stated  on  that  record  (and  for  the 
sake  of  which  it  was,  in  reality,  produced)  have  no  bearing  on  the  pre- 
sent cause,  and  should  not  have  been  submitted  to  the  jury  without  art 
express  warning  to  that  effect  from  the  judge.  It  is  said  that  the  docu- 
ment was  admissible  to  show  the  fact  of  a  lis  mota:  but,  to  make  it 
admissible  on  that  ground,  the  lis  mota  should  have  been  the  same  with 
that  which  is  now  before  the  Court,  and  between  persons  connected  in 
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some  manner  with  the  parties  to  the  present  record ;  otherwise  the  proof 
is  irrelevant,  and  belongs  to  no  head  of  evidence  which  has  ever  been 
held  admissible.  [Patteson,  J. — This  objection  was  not  raised  in  mov- 
ing for  the  rule.]  The  learned  Judge  had  not  then  explained,  as  he  has 
since,  the  ground  on  which  he  admitted  the  evidence.  [Patteson,  J. — 
Should  not  the  ground  have  been  ascertained,  and  the  objection  taken, 
at  the  trial  ?]  If  evidence  has  been  improperly  received,  that  is  at  the 
risk  of  the  parties  tendering  it ;  and  they  must  be  prepared  to  support 
it.  The  Court  will  inquire  whether  justice  has  been  done  upon  the 
whole  case.  [Lord  Denman,  C.  J. — I  do  not  agree  that  we  can  go  into 
that  speculation.  Parties  may  choose,  at  the  trial,  to  acquiesce  in  a  par- 
ticular course  of  proof.] 

The  Courty  however,  thought  that  the  opponents  of  the  rule  ought  to 
be  heard  on  this  point :  and  the  case  was  adjourned.  In  Hilary  term, 
1838,(a) 

Sir  J.  Campbell^  Attorney- General,  Adams^  Serjt.,  and  Starkie,  re- 
sumed the  argument  against  the  rule. — The  evidence,  as  proving  a  lis 
mota,  was  relevant  and  material.  The  present  indictment  charges  an 
immemorial  liability.  It  is  at  least  some  evidence  against  such  a 
liability,  that  in  the  time  of  Edward  III.  it  was  a  disputed  question 
whether  the  public  or  an  individual  were  bound  to  repair.  The  inha- 
bitants of  a  county,  when  indicted  for  non-repair  of  a  bridge,  may 
show  that  individuals  have  repaired  it;  Rex  v.  The  Inhabitants  of 
Northampton,  2  M.  &  S.  262,  (28  E.  C.  L.  R.,)  where  Le  Blanc,  J. 
said :  **  It  was  for  the  prosecutor  to  show  it  a  public  bridge ;  and  the 
defendants  had  a  right  to  give  every  species  of  evidence  to  show  the  con- 
trary." So,  on  the  other  hand,  an  individual,  charged  ratione  tenurae, 
may  give  any  evidence  which  shows  either  that  the  bridge  is  not  repaira- 
ble by  individuals,  or  that  the  public  prosecutor  has  formerly  attempted 
to  charge  persons  unconnected  with  the  present  defendant.  But,  fur- 
ther, the  lis  mota  here  connects  itself  with  the  grant  of  pontage.  The 
writ  for  that  grant  is  tested  on  the  28th  of  June  in  the  same  year  in 
which  the  presentment  against  the  bishop  was  tried  at  the  spring 
assizes ;  and  it  states  the  bridge  of  Kelm  to  be  ruinous,  "  which  bridge 
no  one  is  bound  to  repair  in  certain,  according  to  that  which  is  found 
by  inquest.**  And  the  grant  thereupon  issues  on  the  12th  of  August. 
It  thus  appears,  at  least,  that  the  pontage  was  not  granted  in  aid  of  the 
estate  which  the  prosecutors  now  seek  to  charge.  The  inquest  was  pro- 
bably that  to  which  the  record  of  20  Ed.  3  relates :  it  is  not  likely  that 
a  commission  would  be  granted  for  taking  an  inquisition  pending  the 
proceedings  against  the  bishop ;  and  afterwards  it  would  not  have  been 
necessary.  In  Com.  Dig.  Toll,  (E.,)  it  is  said  that,  "  if  a  man  builds*  a 
new  bridge,**  "the  King  may  grant  to  him  to  take  pontage,'*  "for  it  is 
for  the  ease  of  the  people."  Here  the  jury  found  that  the  bridge  was 
new,  but  that  they  did  not  know  who  was  liable  to  repair.  The  verdict, 
if  it  is  to  be  taken  into  consideration  only  as  far  as  regards  the  acquit- 
tal, showed  that  the  bishop  was  not  liable ;  and  it  did  not  appear  who 
was.  The  record  of  such  a  finding  might  have  been  removed  into  Chan- 
cery, (as,  according  to  the  writ,  this  was,)  either  for  the  purpose  of 
showing  an  acquittal,  as  is  pointed  out  in  2  Hale's  P.  G.  242,  or,  if 
there  had  been  a  conviction,  for  the  purpose  of  enforcing  the  repair  by 
writ  and  distress,  Fitz.  N.  B.  127,  tit.  Writ  de  reparatione  facienda^ 
(a)  Janaar/  22d.    Before  Lord  Denman,  C.  J.,  latUedale,  WlUiama,  and  Coleridge,  Js. 
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E.(a)  [Coleridge,  J. — Do  you  say  that  the  writ  and  grant  would  have 
been  of  any  weight  without  the  preceding  evidence  ?]  They  would,  inas- 
much as  the  recital  concerning  the  inquisition  would  have  shown  the 
motive  of  the  grant.  Further,  the  special  findings  of  the  jury  on  this 
record,  as  negativing  a  prescriptive  liability,  affected  the  public  interest; 
and  therefore,  although  the  opposing  interest  was  a  private  one,  they 
were  legitimate  evidence  of  reputation,  according  to  the  opinions  of  Lord 
Kknyon  and  Lawrence,  J.,  in  Eeed  v.  Jackson^  1  East,  865,  and  More- 
wood  V.  Wood,'  14  East,  327,  note  (a).  The  answers,  so  affecting  the 
public,  were  given  in  an  authorized  proceeding,  and  by  parties  who 
had  opportunities  of  knowing  the  facts.  Such  findings,  when  the  jurors 
came  from  the  vicinage,  had  the  authority  of  an  inquest  of  office ;  and  a 

?arty  might  have  been  tried  upon  them,  as  on  an  indictment :  2  Hale's 
\  C.  300.  According  to  3  Hawk.  P.  C.  113,  Book  2,  c.  9,  s.  33,  7th 
ed.,  a  jury  acquitting  of  homicide  on  the  coroner's  inquisition  were 
anciently  compellable  to  say  who  did  the  fact ;  and  on  indictments  gene- 
rally they  might  have  stated  it.  Buller,  J.,  in  Bex  v.  Jolliffe,  4  T.  R, 
293,  approved  of  the  doctrine  that  "  if  to  an  action  for  slander  m  charging 
the  plaintiff  with  felony  a  justification  be  pleaded,  which  is  found  by  the 
jury,  that  of  itself  amounts  to  an  indictment,  as  if  it  had  been  found  by  the 
grand  inquest."  [Littledalb,  J. — I  never  heard  of  that  being  acted  upon, 
nor  saw  any  instance  of  it.  In  The  Duke  of  Newcastle  v.  The  Hundred 
of  Broztowe,  4  B.  &  Ad.  273,  (24  E.  C.  L.  R.,)  orders  of  justices  in 

2uarter  sessions  were  held  to  be  evidence  of  reputation  that  Nottingham 
lastle  was  within  the  hundred.  The  present  declaration  was  against 
the  interest  of  those  making  it,  because,  if  no  person  was  liable  rationo 
tenurse,  the  burden  fell  on  the  county.  The  degree  of  knowledge  which 
the  jurors  might  possess  would  affect  only  the  weight  attributable  to  the 
evidence,  not  its  admissibility.  Beed  v.  Jackson  shows  that  their  finding, 
though  upon  the  testimony  of  witnesses,  is  some  evidence  of  reputation ; 
k  fortiori,  the  finding  of  a  jury  on  their  own  knowledge  would  be  so. 
^^  If  a  bishop,  or  prior,  &c.,  hath  at  once  or  twice  of  alms  repaired  a 
bridge,  it  bindeth  not,  (and  yet  is  evidence  against  him,  until  he  prove 
the  contrary,)  but  if  time  out  of  mind,  they  and  their  predecessors  have 
repaired  it  of  alms,  this  shall  bind  them  to  it :"  2  Inst.  700 :  the  finding 
of  the  jury,  therefore,  upon  the  matter  of  reputation  in  this  case  might 
have  been  available  to  charge  the  bishop  and  exonerate  the  public :  if  so, 
it  should  be  equally  admissible  for  the  opposite  purpose ;  Drinkwater  v. 
Porter,  7  Car.  &  P.  181,  (32  E.  C.  L.  R.)  As  to  the  argument  that  the 
finding  was  not  upon  the  matter  now  in  controversy,  reputation  to  be 
admissible  in  evidence,  need  not  be  upon  the  very  point  under  litigation ; 
Prixie  v.  Littlewood,  8  Gamp.  288;  Doe,  Lessee  of  Foster,  v.  Sisson,  12 
East,  62.  There  is  no  analogy  between  the  finding  here,  that  the  jury 
do  not  know  who  is  bound  to  repair,  and  the  ignoring  of  a  bill ;  because 
that  never  becomes  matter  of  record.  Nor  is  it  like  the  finding  of  igno- 
ramus as  to  a  lunatic's  estate ;  because  here  the  statement  is  not  a  mere 
matter  of  course,  but  results,  as  the  context  shows,  from  an  inquiry  into 
the  facts. 

Sir  F,  Pollock,  Clarke,  and  Waddington,  contra. — There  was  no  suffi- 
cient evidence  to  connect  this  record  with  the  grant  of  pontage.  The 
writ  recites  that  the  inquest  is  ''returned  into  our  chancery;"  but  there 
is  no  proof  that  this  inquisition  ever  was  so  returned,  or  that  search  has 


(a)  See  note  (b),  9th  ed. 
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been  made  for  one  there.  The  present  inquisition  is  kept  in  a  different 
place,  and  docs  not  appear  to  be  such  a  one  as  would  properly  be  returned 
into  chancery.  As  to  the  suggestion  that  this  document  was  evidence 
of  a  lis  mota ;  if  that  ground  of  admissibility  was  not  disputed  at  tha 
trial,  it  was  because  the  defendant's  counsel  wished  the  whole  document 
to  go  to  the  jury,  in  order  that  it  might  produce  an  effect  as  to  other  points 
than  the  lis  mota ;  and  the  counsel  for  the  prosecution,  desiring  to  pre- 
vent that,  would  have  excluded  it  altogether.  When  the  learned  judge 
decided  on  receiving  it  for  the  limited  purpose,  the  counsel  for  the  pro- 
secution did  not  make  any  further  opposition ;  but  they  did  not  on  that 
account  waive  their  objection  to  the  evidence  as  ultimately  received. 
That  objection  is,  that  the  lis  mota  between  the  Bishop  and  the  vill  of 
Kelhara  was  not  relevant  to  the  dispute  whether  the  Sutton  family  or 
the  county  are  liable  to  repair  the  bridge.  The  defendants  attempt  to 
give  this  record  the  force  of  an  inquisition  ;  for  which  purpose  they  cite 
the  passage  in  2  Hale's  P.  C.  300,  stating  that,  if  a  man  be  arraigned 
on  a  coroner's  inquest  of  murder  or  manslaugliter,  and  found  not  guilty, 
the  jury  ought  to  inquire  who  did  the  fact,  and  their  finding  shall  serve 
for  an  indictment.  From  the  whole  context,  that  appears  to  have  been 
a  consequence  of  the  liability  of  the  hundred,  (from  which  the  jurors 
anciently  came,)  in  cases  of  felony,  under  the  statute  of  Winchester,  13 
Ed.  ly  Stat.  2,  c.  2;  (a)  if  so,  the  same  law  would  not  hold  in  cases  of 
misdemeanour.  In  3  Hawk,  P.  C.  113,  Book  2,  c.  9,  s.  33,  the  practice 
is  limited  to  cases  of  death ;  and  a  doubt  is  justly  expressed  as  to  its 
reasonableness.  But,  assuming  that  in  some  cases  such  a  finding  would 
be  equivalent  to  an  indictment,  or  would  be  a  foundation  for  one,  that 
could  not  apply  here,  where  the  finding  consists  merely  in  an  acquittal 
of  the  bishop,  a  declaration  of  ignorance  as  to  the  liability,  and  a  state- 
ment, apparently  on  hearsay,  of  some  facts  which  were  not  properly  in 
question  before  the  jury.  If  the  bishop  had  been  convicted  on  the  pre- 
sentment, or  even  if  there  had  been  a  finding  that  some  other  party  was 
liable,  the  evidence  might  have  had  greater  weight ;  but  to  hold  it  rele- 
vant as  it  now  stands  would  be  carrying  the  doctrine  of  JRex  v.  The  In- 
habitants  of  NoHhampton,  2  M.  &  S.  262,  (28  E.  C.  L.  R.,)  much  too 
far.  The  men  of  the  county  (whom  the  acquittal  in  the  present  case 
tends  to  charge)  were  not  parties  either  to  the  presentment  or  to  the 
application  for  a  grant  of  pontage.  As  to  the  admissibility  of  this 
record  on  the  ground  that  it  proves  reputation,  it  may  be  observed,  in 
addition  to  the  former  arguments,  that,  although  a  verdict  may  be  proof 
of  reputation,  it  is  not  evidence  where  the  parties  are  not  the  same  as 
on  the  former  litigation ;  because  in  such  a  case  the  verdict  may  have 
been  obtained  on  the  evidence  of  those  under  whom  the  party  now 
adducing  it  claims.  Here  the  inhabitants  of  Kelham  were  interested 
in  the  former  inquiry,  and  may  have  furnished  the  evidence  on  which 
the  special  findings  proceeded.  And,  further,  reputation  is  evidence 
on  general  points  only,  not  on  particular  facts ;  1  Stark,  on  Ev.  34,  3r>, 
citing  Harwood  v.  Sim%y  Wightw.  112;  Chatfield  v.  Frytr^  1  Price, 
253.(6)  Here  there  is  no  affirmative  finding  except  of  particular  facts, 
or  of  the  jury's  ignorance.  Cur.  adv,  rutt. 

Lord  Denman,  C.  J.,  in  this  term,  (June  11th,)  delivered  the  judgment 
of  the  Court. 

(a)  See  2  Hale's  P.  C.  801. 

(6)  See  2  Stark,  on  Et.  645,  note  (I),  2d  ed.        r^^^^T^ 
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On  the  last  trial  of  this  long  pending  question,  whether  the  defendant 
is  liable  to  the  repair  of  Kelham  Bridge  over  the  Trent,  ratione  tenurae, 
objection  was  taken  by  the  prosecutor  to  the  admission  of  an  ancient 
document  brought  from  the  Exchequer  of  Pleas  at  York,(a)  purporting 
to  be  the  record  of  pleas  in  Hilary  term,  18  Ed.  3.  It  is  a  complaint 
by  the  bishop  of  Lincoln  that  he  was  unjustly  distrained  upon  for  the 
repair  of  the  bridge  in  consequence  of  a  presentment  by  the  men  of 
Kelham  in  the  following  form :  "  The  vill  of  Kelham  present  that  the 
bishop  of  Lincoln  ought  and  is  accustomed  to  repair  the  bridge  of  Kel- 
um,  which  is  decayed  and  broken  by  default  of  the  same  bishop,  to  the 
damage  of  the  men  passing  by  the  same  bridge." 

The  bishop  pleaded  that  he  and  his  predecessors  were  not  liable; 
and,  upon  issue  joined  between  John  of  Lincoln,  who  prosecuted  for  the 
King,  and  the  bishop,  the  jury  found  their  verdict  in  favour  of  the 
bishop.  The  same  jury,  being  asked  whether  there  is  any  bridge  at 
Kelm,  say  there  is :  Also  being  asked  who  of  right  is  bound  the  afore- 
said bridge  to  repair  and  uphold,  say  they  are  entirely  ignorant.  Being 
also  asked  at  what  time  and  by  whom  the  aforesaid  bridge  was  first 
built  or  repaired,  say  about  sixty  years  since,  and  then  of  alms  of  men 
of  the  country  passing  that  way ;  and  in  the  building  and  repairing  of 
the  bridge  aforesaid,  there  came  a  certain  Oliver,  Bishop  of  Lincoln, 
passing  through  the  country,  and  of  his  alms  charitably  bestowed  on  the 
workmen  of  the  said  bridge  40a.,  and  not  in  any  other  manner. 

This  verdict  was  found  in  Easter  term,  20  Ed.  3 ;  and  among  the 
records  of  the  Tower  was  found  a  writ  of  Privy  Seal,  dated  June  28th 
in  the  same  year,  which,  reciting  that  the  bridge  was  dangerous,  and 
that  no  one  was  bound  to  repair  it  as  was  found  by  inquest,  directed  a 
grant  of  pontage  for  reparation  of  the  same,  to  be  made  under  the  great 
seal  to  the  men  of  Kelm.  Lastly,  the  grant  of  pontage  to  the  men  of 
Kelm,  bearing  date  August  12th  in  the  same  year,  was  produced.  * 

Much  discussion  appears  to  have  taken  place  at  the  trial,  as  well  as  in 
this  Court,  respecting  the  purpose  for  which  this  evidence  was  received, 
as  if  it  might  be  admissible  in  some  points  of  view,  though  not  in  others. 
We  find  it  unnecessary  to  consider  any  distinctioas  of  this  kind,  because 
we  are  clearly  of  opinion  that  these  documents,  all  and  each  of  them, 
were  material  to  the  issue  and  good  evidence  towards  proving  it.  They 
established  that,  in  the  time  of  Edward  the  Third,  the  men  of  Kelham, 
acting  for  the  public,  and  represented  by  John  of  Lincoln,  an  oflScer  of 
the  Crown,  proceeded  against  the  party  whom  they  conceived  chargeable 
with  repairing  the  bridge.  Him  the  jury  acquitted  of  the  charge  :  and 
it  was  argued  that  this  was  all  they  had  a  right  to  do,  and  that  their 
ignorance  of  any  other  liability,  and  their  statement  of  the  origin  of 
the  bridge  and  the  manner  in  which  the  bishop  had  contributed,  by  way 
of  charity  and  not  upon  compulsion,  were  beyond  their  province.  We 
think  it  cannot  be  assumed  that  at  the  remote  period  of  this  inquiry  the 
functions  of  a  jury  were  bounded  within  the  same  limits  as  at  present ; 
every  lawyer,  indeed,  knows  that  the  contrary  is  the  fact ;  with  the 
reasonable  presumption,  therefore,  which  must  always  be  made  in  favour 
of  the  regularity  of  proceedings  conducted  by  proper  authority,  it  might 
aot  be  too  mucn  to  hold  that  this  tnquest  wa6  a  public  proceeding  in 
which  the  jury  might  properly  inquire,  not  only  whether  the  person 
charged,  but  also  in  general  who,  and  whether  any  one,  was  liable  to  the 

(a)  See  p.  516,  ante. 
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repairs.     At  the  same  time  we  find  no  necessity  for  going  this  length ; 
because,  even  if  there  should  be  some  irregularity  in  setting  forth  some 

Particulars  not  inquired  of,  that  cannot  vitiate  what  was  correctly  done, 
'he  facts,  then,  that  the  bishop  was  presented  as  chargeable  by  the  men 
of  Kelham,  acting  for  the  public,  that  such  presentment  ended  with  his 
acquittal  on  that  ground,  and  was  shortly  followed  by  the  grant  of 
pontage  to  the  men  of  Kelham  for  the  same  repairs,  were  strong  to 
negative  any  immemqrial  liability  ratione  tenur»  ;  because  we  must  sup- 
pose that  the  presentment  would  rather  have  been  made  against  the 
person  so  liable  than  against  the  bishop,  and  that  the  grant  of  pontage 
would  not  have  been  made  at  all. 

Rule  discharged. 


The  QUEEN  against  LEDGARD.— p.  585. 

On  trial  of  a  qao  warranto  infonnation  for  exercising  (be  office  of  coancillor  for  a  ward 
having  nine,  the  issue  being  whether  defendant  was  duly  elected,  the  prosecutor'a  case 
was,  that  nine  other  candidates  at  the  election  had  a  majority  OTer  the  defendant : 
Held,  that  the  prosecutor  was  not  bound  to  prove,  in  the  first  instance,  that  the  nine 
were  qualified  to  be  councillors,  but  might  make  a  case  by  showing  simply  that  they 
had  the  actual  majority. 

Papers,  purporting  to  be  Toting  papers  given  in  at  the  election,  were  produced  from  the 
town  clerk's  office ;  and  it  appeared  that  he  had  been  elected  town  clerk  some  days 
after  the  election,  and  had  not  received  the  voting  papers  in  the  first  instance,  but  that 
they  had  been  delivered  to  him  shortly  after  his  own  appointment:  Held  that,  under 
Stat.  6  &  6  W.  4,  c*  76,  sa.  82,  85,  the  papers  were  not  sufficiently  identified  to  be 
evidence  of  the  votes  given. 

Information  in  the  nature  of  a  quo  warranto  for  using  and  exercising 
the  office  of  a  councillor  of  the  town  and  borough  of  Poole,  from  28th 
December,  6  W.  4,  to  Slst  December  in  the  same  year. 

Pleas.  1.  That,  at  the  time  of  the  election  after  mentioned,  the 
borough  was  divided  into  two  wards,  the  South  East  Ward  and  the  North 
East  Ward,  taving  each  nine  councillors :  that  28th  December,  1835, 
was  fixed  for  the  election  of  councillors,  and  an  election  duly  made  on 
that  day  before  the  mayor:  that  defendant  was  duly  qualified  to  be 
elected  and  to  be  a  councillor,  and  was  a  candidate  for  the  South  East 
Ward,  and  was  at  the  conclusion  of  the  election  ^^  duly  ascertained,  ac- 
cording to  the  provisions  of"  stat.  5  &  6  W.  4,  c.  76,  "to  be  one  of  so 
many  of  the  several  persons  then  voted  for  at  the  said  election,  being 
equal  to  the  number  of  persons  then  to  be  chosen,  to  wit  to  the  number 
of  nine,  who  then  and  there  had  the  greatest  number  of  votes  at  the 
said  election,  and  were  deemed  accordingly  to  be  elected  councillors  for 
the  said  town  and  borough  of  Poole,  under  and  according  to  the  provl- 
sions  and  directions  of  the  said  act ;  and  that  he,  the  said  George  Led- 
gard,  wjis  thereupon  duly  declared  to  be  and  was  elected  a  councillor" 
for  the  borough,  according  to  the  act ;  that  he  made  and  subscribed  the 
declaration,  and  was  duly  admitted,  and  became  and  was  a  councillor, 
&c.  Replication,  that  defendant  was  not  at  the  conclusion,  &c.,  duly 
ascertained,  &c.,  and  was  not  duly  declared  to  be  and  was  not  elected, 
&c.,  in  manner,  &c.     Similiter. 

2.  That,  on  28th  December,  1835,  an  election  was  duly  made,  before 
the  mayor,  of  nine  councillors  for  the  South  East  Ward ;  that  defendant 
:was  a  candidate,  being  duly  qualified ;  and  that  after  the  election  he  wns 
duly  declared  by  the  mayor  to  have  been  elected  one  of  the  nine  coun- 
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ciUors  for  the  said  ward,  and  accepted  the  office,  and  complied  in  all 
things  with  the  provisions  of  the  statute,  and  took  upon  himself  the 
duties ;  that  on  1st  January,  1836,  he  was  elected  an  alderman,  and  took 
upon  himself  that  office,  and  ceased  to  be  councillor.  Replication,  that 
defendant  was  not  duly  elected  one  of  the  councillors  for  the  said  ward. 
Rejoinder,  that  defendant  was  duly  elected,  &c.     Similiter. 

On  the  trial,  before  Alderson,  B.,  at  the  Dorsetshire  Summer  assizes, 
1836,  the  defendant,  who  began,  proved  that  he  had  been  declared  duly 
elected  by  the  mayor.  The  case  for  the  prosecution  was,  that  there 
were  nine  candidates,  the  number  of  councillors  to  be  elected  for  the 
ward,  who  had,  in  fact,  a  majority  over  the  defendant:  that  fraud  had 
been  practised  in  the  handing  in  and  receipt  of  the  voting  papers,  and 
that  some  votes  had  been  recorded  for  the  defendant  which  had  really 
been  given  for  opposing  candidates.  To  prove  this,  it  was  proposed  to 
show  that  among  the  voting  papers,  now  remaining  in  the  town  clerk's 
office,  there  were  some  duplicates  containing  on  the  face  of  them  oppo- 
site votes  by  the  same  voters ;  that  in  other  instances  the  voting  papers 
remaining  were  not  those  actually  handed  in ;  and  that  in  other  instances 
the  voting  papers  handed  in  had  been  destroyed.  This  it  was  proposed 
to  prove  by  parol  evidence  of  the  voters.  The  learned  judge,  however, 
ruled  that  the  voting  papers  were  in  the  nature  of  a  poll  book,  and  must 
be  considered  as  conclusive  evidence,  in  this  inquiry,  of  the  side  on 
which  the  voter,  whose  name  was  on  the  paper,  had  voted ;  but  that, 
where  duplicates  were  among  the  voting  papers,  the  parol  evidence  was 
admissible.  The  counsel  for  the  prosecution  called  Mr.  Arnold,  who  was 
town  clerk  at  the  time  of  the  trial,  and  who  produced  a  bundle  of  papers 
purporting  to  be  the  voting  papers.  He  stated  that  a  person  named 
Parr  had  been  town  clerk  at  the  time  of  the  election :  that  he  himself 
had  been  elected  town  clerk  on  the  1st  of  January,  1836 :  that,  on  that 
day,  one  Cole,  who  was  in  the  employ  (and,  as  the  witness  supposed,  a 
clerk)  of  Parr,  brought  him  a  box,  locked  up,  with  a  key,  as  from  Parr : 
that  the  witness  refused  to  receive  it,  because  he  could  not  then  take  a 
schedule  of  the  contents :  that  the  box  was  left  at  his  office.  Cole  taking 
away  the  key :  that,  on  the  4th  of  January,  Cole  brought  back  the  key, 
and  that,  on  the  same  day,  witness  saw  the  box,  then  open,  in  the  pos- 
session of  his  own  clerk.  Bury :  that  he  directed  Bury  to  examine  the 
contents,  but  did  not  do  so  himself:  that,  by  his  authority.  Bury  received 
and  kept  the  key,  and  the  box  remained  in  witness's  office :  that  the 
papers  in  the  box  were  afterwards  treated  as  the  voting  papers,  burgesses 
being  allowed  to  examine  them  as  such  under  the  inspection  of  Bury  :(a) 
that  the  witness  himself  had  not  personally  received  the  papers  till 
March  6th,  when  Bury  handed  them  over  to  him,  with  a  view  to  their 
being  produced  before  a  committee  of  the  House  of  Commons :  and  that 
on  March  6th  the  witness  did  produce  them  before  that  committee  as  the 
voting  papers.  The  defendant's  counsel  objected  that  the  identity  of 
the  papers  was  not  proved.  His  lordship  expressed  his  opinion  that 
they  were  not  traced:  but  he  admitted  them,  because  they  came  from 
the  custody  of  the  town  clerk  who  had  treated  them  as  the  voting  papers. 
The  defendant's  counsel  also  contended  that  the  prosecutor  was  bound 
to  show  that  the  candidates,  whom  he  alleged  to  have  the  real  majority, 
were  qualified  to  be  elected  as  councillors :  but  the  learned  judge  held 
this  to  be  unnecessary.  No  evidence  was  offered  to  disprove  their  quail- 
(a)  See  Rex  t.  Arnold,  4  A.  &  £.  657,  (81  E.  C.  L.  R.) 
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fication ;  and  it  was  shown  that  all  the  names  of  the  nine  candidates 
whom  the  prosecutor  asserted  to  have  the  majority  above  the  defendant 
were  on  the  burgess  list,  and  that  seven  of  them  had  been  returned  bj 
the  mayor  as  elected.  Verdict  for  the  crown.  Leave  was  given  to 
move  to  enter  a  verdict  for  the  defendant,  on  the  last  point.  In 
Michaelmas  term  1836,  Bompaa,  Serjt.,  obtained  a  rule  to  enter  a 
verdict  accordingly,  or  for  a  new  trial  on  either  point.(a) 

JErle,  OrowdeVy  and  Newman^  now  showed  cause. — First,  as  to  the 
admissibility  of  these  voting  papers  in  evidence.  For  the  present  pur- 
pose, it  is  suflBcient  to  show  that  they  were  prima  facie  evidence,  no 
proof  having  been  tendered  by  the  defendant  that  the  votes  were  not 
given  as  the  papers  represented.  Sect.  32  of  stat.  5  &  6  W.  4,  c.  76, 
provides  the  mode  of  electing  by  voting  papers :  sect.  35  enacts  "  that 
the  mayor  and  assessors  shall  examine  the  voting  papers  so  delivered  as 
aforesaid,  for  the  purpose  of  ascertaining  which  of  the  several  persona 
voted  for  are  elected ;  and  so  many  of  such  persons,  being  equal  to  the 
number  of  persons  then  to  be  chosen,  as  shall  have  the  greatest  number 
of  votes,  shall  be  deemed  to  be  elected ;"  "  and  the  mayor  shall  cau?e 
the  voting  papers  to  be  kept  in  the  oflSce  of  the  town  clerk  during  six 
calendar  months  at  the  least  after  every  such  election ;  and  the  town 
clerk  shall  permit  any  burgess  to  inspect  the  voting  papers  of  any  year, 
on  payment  of  one  shilling  for  every  search."  These  papers,  then,  are 
documents  of  a  public  nature,  brought  from  the  place  where  they  are 
appointed  to  be  kept  for  public  resort.  It  is  true  that  the  six  months, 
during  which  the  statute  requires  the  town  clerk  to  keep  the  papers,  had 
expired  before  the  trial ;  but  that  does  not  make  the  custody  improper. 
They  are  to  be  kept  six  months  "at  the  least;"  the  town  clerk  would 
not  be  justified  in  destroying  them  at  the  expiration  of  that  time ;  and 
the  town  clerk  here  identified  the  papers  as  those  which  he  had  kept 
throughout.  In  Wehb  v.  Smith,  4  New  Ca.  373,  (33  E.  C.  L.  R.,)  it  was 
holden  that  a  precept  for  an  election  was  suflSciently  proved  by  a  copy 
from  the  Crown  office,  that  being  the  proper  place  for  the  custody  of  the 
original.  It  is  never  considered  necessary  to  trace  custody  back  from 
an  officer  through  his  predecessors.  The  Courts  have  admitted  as  evi- 
dence copies  from  the  Custom  House  of  the  searcher's  account  of  a  cargo 
under  stat.  12  C.  2,  c.  19,  Johnson  v.  Ward,  6  Esp.  N.  P.  C.  47 ;  of 
entries  in  the  books  of  commissioners  of  excise  ;{b)  of  transfers  of  stock 
in  the  Bank  books  ;{c)  of  books  kept  at  the  Sick  and  Hurt  Office,  con- 
taining copies  of  the  returns  of  naval  officers,  Wallace  v.  Cook,  5  Esp. 
117 ;  of  the  entry  in  the  Master's  office,  containing  copies  of  the  roll  of 
attorneys,  Rex  v.  Orossley,  2  Esp.  526.  So  copies  of  ships'  registers, 
properly  kept,  are  admissible,  under  stat.  6  G.  4,  c.  110,  s.  43 ;  of 
parish  rates,  under  stat.  17  G.  2,  c.  38,  s.  13 :  so  also  are  the  minutes . 
of  parish  indentures  under  stat.  42  G.  3,  c.  46,  s.  3.  Sullen  v. 
Michel,  2  Price,  399,((i)  shows  how  far  the  mere  fact  of  proper  custody 
authenticates  a  copy  of  an  ancient  deed.  If,  in  such  cases,  it  were 
necessary  to  call  every  person  who  has  superintended  the  custody,  there 
wou|^  be  a  constant  failure  of  justice.  It  is  enough  that  the  party  fill  in ;^ 
the  office  has  the  custody  in  that  character ;  by  sect.  65  of  stat.  5  &  t) 

(a)  SeTeral  other  qaestions  were  raised  in  support  of  the  motion  for  a  new  trial,  which 
the  judgment  of  the  Court  renders  it  unnecessary  to  notice. 

(b)  See  Fufler  y.  Fotck,  Carth.  346. 

(c)  See  Hreton  v.  Cope,  Peake,  N.  P.  C.  43,  (3d  ed.) 
*d)  Affirmed  in  Dom.  Proc.  4  Dow,  297. 
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W.  4,  c.  76,  the  town  clerk's  predecessor  was  to  hand  the  papers  in  ques- 
tion to  the  council,  and  the  succeeding  town  clerk  was  to  have  the  custody 
of  them.  As  to  the  objection  that  the  prosecutor  was  bound  to  prove 
the  qualification  of  the  nine  candidates  who  ought,  as  he  contends,  to 
have  been  elected,  the  defendant  must  contend  that,  in  case  of  their  not 
being  qualified,  the  votes  given  for  them  were  thrown  away.  But  no 
notice  of  want  of  qualification  was  given  to  the  electors.  (On  this  point 
they  were  stopped  by  the  Court.) 

BompaSj  Serjt.,  JBaratow^  Bondy  and  Butt^  contra. — First,  there  was 
no  evidence  that  the  papers  produced  as  voting  papers  were  such.     The 
papers  are  accessible  to  burgesses  demanding  inspection :  it  is  therefore 
the  more  important  that  the  evidence  of  identity  should  be  watched. 
The  cases  cited  show  only  that,  when  documents  are  directed  to  be  kept 
in  any  place  for  a  specific  purpose,  then  the  custody  makes  them  evi- 
dence for  that  purpose.     Here  the  statute  does  not  indicate  that  the 
papers  are  to  be  preserved  in  order  to  make  them  evidence.     In  the 
c««e  of  rate-books,  stat.  17  G.  2,  c.  38,  s.  13,  directs  that  they  shall  be 
preserved  by  the  parish  officers  "for  the  time  being.*'     The  books  of 
parish  indentures  are  made  evidence  in  all  courts  of  law  by  the  express 
words  of  Stat.  42  G.  8,  c.  46,  s.  3 ;  and  that  only  "  in  case  it  shall  bo 
proved  to  the  satisfaction  of  such  Court  that  the  said  indentures  are  lost 
or  have  been  destroyed."     So  copies  of  ships*  registers  are  made  evi- 
dence by  the  express  words  of  stat.  6  G.  4,  c.  110,  s.  43.     In  the  case 
of  ancient  deeds,  the  death  of  parties  makes  it  necessary  to  rely  more 
on  the  custody  than  where,  as  in  this  case,  no  difficulty  exists  as  to 
calling  the  parties :  and  the  books  of  the  Sick  and  Hurt  Office  ( Wallace 
v.  Cook)  are  also  evidence  from  necessity.     The  argument  from  the 
public  nature  of  the  documents  would  go  too  far ;  for  it  would  show  that 
copies  of  the  voting  papers  would  be  evidence:  1  Stark.  Ev.  192,  2d  ed. 
The  corporate  officers,  under  sect.  65  of  the  statute,  have  custody  of 
muniments ;  but  a  copy  of  a  deed  less  than  thirty  years  old,  coming  from 
such  custody,  could  not  be  evidence ;  nor  would  the  original,  without 
proof  of  execution.     As  to  the  other  point.     The  prosecutor's  case  was 
that  nine  other  candidates  were  elected.     He  was  bound  to  prove  this 
election  as  much  as  if  he  had  expressly  pleaded  it  instead  of  traversing 
the  election  of  the  defendant  and  offering  proof  of  the  election  of  the 
other  nine  in  support  of  the  traverse.     This  is  not  like  a  case  where  the 
right  to  elect  has  been  created,  and  then  a  subsequent  statute  creates  a 
positive  disability :  the  right  to  elect  at  all  is  created  by  sect.  30,  which 
gives  power  only  to  "  elect  from  the  persons  qualified  to  be  councillors." 
Suppose  an  officer  were,  by  statute,  to  be  elected  from  the  councillors, 
would  it  not  be  necessary  to  plead  and  prove  that  he  was  a  councillor 
at  the  time  of  the  election  ?     Here  the  case  is  the  stronger,  because  the 
proceeding  is  of  a  criminal  nature.     [Patteson,  J. — Is  it  not  enougli 
here  to  show  that  the  defendant  had  not  the  majority  ?    Were  the  votes 
for  the  others  thrown  away  if  they  were  not  qualified  ?]   A  mere  protest 
against  the  swearing  in  of  a  particular  candidate,  not  followed  up  by  a 
vote,  was  holden  not  to  invalidate  the  swearing  in,  which  afterwards  was 
administered  by  competent  persons,  in  Rex  v.  Courtenayj  9  East,  246 : 
in  Regina  v.  BoBcawen[a)  votes  given  for  an  incapable  candidate. were 
holden  to  be  thrown  away :  in  Rex  v.  WitherB(a)  six  persons  refused  to 

(a)  Cited  in  Rex  Tf  Monday^  2  Cowp.  587. 
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vote,  five  voted  for  the  defendant ;  and  it  was  held  that  the  defendant 
was  nevertheless  elected.  [Patteson,  J. — But  there  is  nothing  to  show 
that  the  votes  there,  if  given,  would  have  been  thrown  awayT]  Here, 
the  act  having  given  an  election  only  out  of  qualified  persons,  the  case 
resembles  those  in  which  there  had  been  notice  of  a  candidate  not  having 
taken  the  test  under  2  stat.  13  Car.  2,  c.  1,  s.  12,  and  where  the  votes 
given  after  notice  were  thrown  away,  and  an  opposite  candidate  with  an 
apparent  minority  was  held  to  be  elected ;  Rex  v.  ffawkinSy  10  East, 
211,(a)  Taylor  v.  Mayor  of  Bath,{b)  Rex  v.  Parry,  14  East,  549.  In 
cases  of  that  class,  the  individual,  till  notice,  must  be  presumed  to  have 
obeyed  the  law  :  here  the  qualification  is  the  preliminary  condition.  It 
id  as  if  votes  were  given  for  a  dead  person.  [Lord  Denman,  G.  J. — 
Does  the  act  contain  any  positive  qualification  ;  or  is  there  merely  the 
disqualification  in  sect.  28  ?]  Sect.  30  has  the  same  effect  as  if  the  words 
had  been  "  from  persons  not  disqualified."  In  Regina  v.  Hiorns^  7  A. 
k  E.  960,  (34  E.  G.  L.  R.,)  the  disqualification  arose  on  a  subsequent 
statute.  Besides,  here  the  proceedings  afford  no  opportunity  for  a  notice 
of  disqualification. 

Lord  Denman,  G.  J. — The  argument  for  entering  a  verdict  for  the 
defendant  is  that,  if  the  replication,  which  denies  that  the  defendant  is 
duly  elected,  were  expanded  by  adding  the  supposed  reason  of  his  not 
being  duly  elected,  it  would  aver  that  others  were  so,  and  on  such  a 
replication  it  would  be  clear  that  the  prosecutor  must  prove  the  qualifi- 
cation of  the  parties  whom  he  asserts  to  have  been  elected.  Therefore 
it  is  said  that  the  replication,  as  it  now  stands,  must  require  the  same 
proof.  By  sect.  80  of  stat.  5  &  6  W.  4,  c.  76,  the  burgesses  are  to 
"  elect  from  the  persons  qualified  to  be  councillors."  That  appears  to 
involve,  in  the  description  of  the  persons  eligible,  the  fact  of  qualifica- 
tion. But,  when  we  look  at  the  whole  course  of  proceeding,  and  espe- 
cially at  the  twenty-eighth  section,  which  describes  only  what  are  dis- 
qualifications, it  seems  that  the  proper  construction  of  sect.  30  is,  that 
the  election  is  to  be  from  persons  not  disqualified.  It  does  not  appear 
that  at  this  election  any  objection  to  qualification  was  made  by  the 
returning  officer,  or  by  any  elector  or  rival  candidate.  The  mayor, 
therefore,  was  to  assume  that  the  candidates  were  not  disqualified. 
Gonsequently,  the  prosecutor  was  not  bound  to  prove  the  absence  of 
disqualification  of  the  rejected  candidate,  but  only  that  the  candidates 
returned  were  in  an  actual  minority.  The  other  question  is,  whether 
the  supposed  polling  papers  were  properly  received.  Sect.  35  makes 
the  custody  of  the  town  clerk  the  proper  custody ;  and  this,  it  is  said, 
makes  the  fact  of  the  custody  evidence  as  to  the  identity  of  the  voting 
papers.  I  think  that  is  not  so ;  and  that  we  cannot  engraft  so  much  upon 
the  words  of  the  section  as  to  hold  that  this  is  any  evidence  at  all,  with- 
out some  further  proof.  We  will  not  suppose  any  fraud.  Had  the  town 
clerk  done  anything,  as,  for  instance,  if  he  had  made  up  the  whole  poll, 
perhaps  some  ground  might  have  been  laid  for  the  argument ;  but  it  is 
too  much  to  say  that,  when  the  papers  are  produced  to  show  the  whole 
poll,  they  are  sufficiently  identified  by  the  custody.  I  doubt  whether 
the  mere  custody  makes  them  evidence  at  all ;  for  the  consigning  them 
to  the  town  clerk's  custody,  which  is  what  the  act  does,  is  very  different 

{a)  Affirmed  in  error  in  Dom.  Proc.  Jlawkiru  ▼.  Rex^  2  Dow,  124. 
{0)  Cited  in  Hex  v.  Monday,  2  Cowp«  637.     . 
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from  making  them  public  documents.     I  think,  therefore,  that  the  evi- 
dence was  improperly  admitted,  and  that  there  must  be  a  new  trial. 

LiTTLEDALB,  J. — 1  am  entirely  of  the  same  opinion.  There  is  clearly 
no  ground  for  entering  a  verdict  for  the  defendant.  As  to  the  other 
point,  I  think  there  must  be  a  new  trial  on  the  ground  that  the  papers 
were  not  traced.-  Sect.  35  says  that  the  papers  are  to  be  lodged  in  the 
town  clerk's  office,  and  kept  at  least  six  months.  The  priginal  town 
clerk  was  not  called  to  show  that  the  papers  which  had  come  into  his 
office  were  the  same  as  those  which  the  present  town  clerk  had.  There- 
fore, without  considering  whether  the  papers  would  have  been  conclusive 
or  not,  I  think  the  evidence  inadmissible,  because  the  continuity  of  the 
custody  was  not  shown. 

Patteson,  J. — I  agree  on  both  points.  It  cannot  be  the  true  con- 
struction, that  a  prosecutor  must  prove  the  qualification  of  the  candi- 
dates who,  he  says,  ought  to  have  been  returned.  It  is  argued  that  the 
prosecutor  must  take  on  himself  this  burthen,  because  there  is  no  oppor- 
tunity of  notice.  But  that  shows  that  the  vote  must  be  received  without 
question  as  to  the  candidate's  qualification.  For,  where  the  notice 
causes  votes  given  for  the  unqualified  candidate  to  be  thrown  away,  and 
the  returning  officer  has  to  take  the  responsibility,  there  the  question  is 
obtruded  upon  him  by  the  elector  who  takes  the  objection  at  the  time. 
Here  the  provisions  of  the  act,  as  to  the  mode  of  voting,  prevent  this 
course ;  and  if  the  returning  officer  were  to  take  it  on  himself  to  decide 
on  the  qualification,  no  better  mode  of  fraud  could  be  devised :  for  he 
might  assume  the  want  of  qualification,  and  put  the  borough  to  a  quo 
warranto.  The  act  studiously  makes  the  returning  officer  ministerial 
for  the  purpose  of  summing  up  the  votes,  and  declaring  the  party  who 
has  the  greatest  number  to  be  elected.  It  is  no  business  of  his  whether 
the  candidate  be  qualified  or  not ;  I  do  not  know  that  he  would  be  bound 
to  notice  his  not  being  on  the  burgess  roll.  I  think  therefore  that,  even 
if  the  replication  had  set  out  the  matter  specially,  the  Crown  need  not 
have  shown  the  qualification.  It  would  have  been  enough  to  prove  that 
the  defendant  had  the  minority  of  votes.  As  to  the  other  point,  I  can- 
not find  that  the  act  makes  the  voting  papers  in  the  town  clerk's  custody 
anything  like  a  record.  I  can  easily  conceive  that,  where  so  many  per- 
sons have  access,  much  trickery  may  take  place.  Still  the  officer,  who 
accepts  the  situation,  and  to  whom  the  act  gives  the  custody,  must  take 
care  that  no  fraud  is  practised.  But  here  the  question  is,  whether  these 
are  the  papers.  For,  if  they  are  shown  to  be  so,  I  agree  with  the  learned 
judge  who  tried  the  cause,  that  they  are  evidence  how  the  parties  voted. 
It  is  said  that  it  would  be  very  difficult  to  trace  them.  I  do  not  see  that. 
One  town  clerk  has  handed  them  to  another ;  why  could  not  the  former, 
or  his  clerk  who  actually  gave  them  to  the  clerk  of  the  second  town 
clerk,  be  called  ?  If  the  first  town  clerk  had  said,  I  received  the  papers 
from  the  mayor,  and  handed  over  all  I  got  to  my  successor,  and  the  suc- 
cessor had  said,  these  are  as  they  were  when  I  received  them,  perhaps 
that  would  have  been  enough  ;  or  perhaps  the  mayor  should  have  beer, 
called  also.  This  is  no  more  than  the  kind  of  evidence  which  is  given 
at  every  assizes,  when,  in  criminal  cases,  it  is  proved  that  the  property 
has  been  handed  from  A.  to  B.,  from  B.  to  C,  and  so  on.  Every 
link  is  required  to  be  made  good.  Why  should  that  not  be  so  here  ? 
Whether  the  voters  must  be  called,  to  identify  the  papers,  I  need  not 
determine.     But  here  all  the  evidence  is,  that  the  second  town  clerk 
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says,  here  is  my  box,  and  my  clerk  tells  me  that  it  was  brought  to  him 
from  my  predecessor.  All  we  know  is,  that  the  second  town  clerk  treated 
them  as  the  voting  papers,  and  that  the  burgesses  inspected  them.  That 
they  did  on  the  faith  that  no  change  had  taken  place ;  and  probably 
there  had  been  none ;  but  this  should  have  been  proved. 

Williams,  J. — I  am  of  the  same  opinion.  As  to  the  evidence,  no 
doubt  the  custody  of  the  papers  was  right  at  the  time  of  the  trial ;  but 
the  question  is  as  to  the  custody  up  to  that  time.  The  identity  up  to 
Arnold's  time  was  left  uncertain.  To  rest  on  mere  proof  of  the  use 
made  of  them,  or  even  proof  of  correspondence  in  number,  would  be 
very  unsafe  compared  with  an  actual  tracing  of  the  identity.  On  the 
other  point ;  the  act  intrusts  the  returning  officer  only  with  the  report- 
ing on  the  actual  majority.  Nothing  gives  him  any  discretion  ;  and  it 
would  be  highly  dangerous  if  he  had  the  power  to  take  objections  which 
were  not  suggested  to  him ;  but  that  is  required  by  the  argument  in  sup- 
port of  entering  a  verdict  for  the  defendant. 

Rule  absolute  for  a  new  trial. 


ANN  WILDER  against  SPEER,  GRAVES,  WINCH,  and  Others.- 

p.  547. 

In  an  action  for  abusinj;  a  distress,  by  patting  the  animals  distrained  into  a  muddy  pound,  where* 
by  they  were  injured,  it  is  no  defence  that  the  place  was  the  manor  pound,  and  was  gcnemUy 
in  a  proper  state.  The  distrainer  must,  at  his  peril,  put  the  distress  into  a  pound  which  is» 
not  only  in  general,  but  at  the  particular  time,  fit  for  it.  And,  if  the  common  pound  be  oofit, 
(though  by  reason  of  a  casualty,  as  rain  or  snow,)  he  must  find  another. 

To  trespass  for  distraining  sheep,  and  injuring  them  by  impounding  them  in  a  muddy  poimd, 
defendants  pleaded  distress  damage- feasant,  and  that  the  sheep  were  impounded  in  a  common 
pound,  with  no  unnecessary  damage  to  them.  Replication,  that  defendants,  after  the  diotress, 
at  the  time  when,  &c.,  impounded  them  in  the  pound  in  the  declaration  mentioned,  which 
was  then  too  small,  and  which  was  then  muddy,  and  thereby  injured  them.  Rejoinder,  that  the 
pound  was  not  too  small,  nor  muddy  in  manner^  &c  Held,  that  this  was  an  issue  oo  the 
state  of  the  pound  at  the  time  of  the  impounding  ;  and  that,  on  proof  that  the  pound  wa« 
then  muddy,  plaintiff  was  entitled  to  recover. 

Trespass.  The  declaration  stated  that  defendants,  on,  &c.,  and  on 
divers  other  days,&c.,  with  force  and  arms,  seized,  took,  and  distraiued 
divers,  to  wit,  174  ewes  and  60  wethers  of  plaintiff,  of  great  value,  to 
vit,  &c.,  and  then,  with  force,  &c.,  chased,  drove,  and  hurried  about  the 
said  ewes  and  wethers,  the  same  ewes  being  then  with  iamb,  and  then 
impounded  the  said  ewes  and  wethers  in  a  small,  wet,  muddy,  and  diny 
pound,  and  then  kept  and  detained  them  in  the  said  poimd  for  a  long 
space  of  time,  to  wit,  &c.,  during  all  which  time  tlie  said  ewes  and 
wethers,  by  reason  of  their  having  been  so  impounded  and  kept,  &c., 
were  greatly  squeezed  and  injured ;  and,  by  means  and  in  consequence 
of  the  premises,  divers,  to  wit  100,  of  the  said  ewes  yeaned  and  brought 
forth  their  lambs  prematurely,  and  divers  of  the  lambs  which  were 
brought  forth  by  the  said  first-mentioned  ewes  were  brought  forth  dead, 
and  divers,  to  wit  four  others,  of  the  said  lambs  which  were  brought 
forth  by  the  said  ewes  were  drowned  and  trampled  to  death  in  the  said 
pound,  and  the  rest  of  the  said  lambs  which  were  brought  forth  by  the 
said  ewes  have  since  died,  and  the  said  ewes  and  wethers  have  been 
and  are  by  means  of  the  premises  greatly  injured,  &c. ;  and  defendants, 
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on  the  same  day,  &c.,  converted  and  disposed  of  divers,  to  wit  50,  of  the 
said  ewes  and  wethers  to  their  own  use,  &c. 

Pleas,  by  Speer.  I.  Not  guilty.  2.  That  the  ewes  and  wethers  were 
not  plaintiff's  property  in  manner,  &c.  3.  That  defendant  Speer  was 
seised  in  fee  of  the  manor  of  Weston,  with  the  appurtenances,  in  Surrey, 
and  of  a  waste,  situate,  &c.,  parcel  of  the  said  manor:  and,  because  the 
said  ewes  and  wethers,  at  the  said  times  when,  &c.,  were  in  the  said 
waste  feeding,  &c.,  and  doing  damage,  &c.,  he,  at  the  said  times  when, 
&c.,  seized  and  distrained  the  same  for  a  distress  for  the  said  damage, 
&c.,  and  under  such  distress  a  little  chased,  &c.,  and  impounded  the 
same  in  a  certain  common  pound  within  the  said  manor,  and  kept  and 
detained  them  under  such  distress  there  for  the  said  space  of  time,  &c., 
doing  no  unnecessary  damage,  &c.  Verification.  4.  That  defendant, 
being  lord  of  the  said  manor,  took  the  ewes  and  wethers  surcharging 
the  « ommon,  and  drove  and  impounded  them,  &c.     Verification. 

Pleas,  by  Graves  and  two  others.  I.  and  2.  As  by  Speer.  3.  That 
defendants,  as  Speer's  servants  and  by  his  command,  took  and  distrained 
the  ewes,  &c.,  damage-feasant  on  the  waste,  parcel  of  Speer's  manor 
of  Weston,  and  drove  and  impounded  them  in  a  common  pound  within 
the  manor,  &c.  Verification-.  4.  That  defendants,  as  servants,  and  by 
command,  of  Speer,  the  lord  of  tne  manor,  distrained  the  ewes,  &c., 
su»*charging,  &c.,  and  drove  and  impounded  them,  (as  in  the  third  plea.) 

Pleas,  by  Winch  and  eight  others.  I.  and  2.  As  by  Speer.  3.  Justi- 
fication by  some  of  tlie  defendants  as  commoners,  and  by  others  as 
their  servants,  that  they. distrained  the  ewes,  &c.,  damage-feasant,  and 
drove  tliem  to  a  certain  common  pound  in  the  parish  of  Thames  Ditton, 
(where  the  locus  in  quo  was  situate,)  the  same  being  a  safe  and  proper 
pound  in  that  behalf,  and  there  impounded,  &c.  Verification.  4.  That 
defendants,  as  servants,  and  by  command,  of  Speer,  the  lord  of  the 
manor,  distrained  the  ewes,  &c.,  surcharging,  &c.,  and  drove  them  to  a 
certain  common  pound  within  the  manor,  and  there  impounded,  &c. 

Replication.  To  the  pleas  by  Speer.  1.  and  2.  Similiter.  3.  That 
defendant,  after  he  had  distrained  the  said  ewes,  &c.,  for  the  damage  in 
the  third  plea  mentioned,  "  to  wit  at  the  said  times  when,  &c.,  in  the 
said  declaration  mentioned,  chased,  drove  and  hurrie-.l  about  the  said 
ewes  and  wethers,  under  the  said  distress,  in  a  wanton  and  cruel  man- 
ner, and  to  a  greater  degree,  and  with  more  force  and  violence,  and  at 
a  greater  and  more  furious  rate,  than  was  necessary,  and  then  impound- 
ed the  same  under  the  said  distress  in  the  said  pound  in  the  said  df- 
ciaration  mentioned,  which  was  then  too  small  to  hold  or  contain  the 
same  in  a  fit  and  proper  manner,  and  which  was  tlien  very  wet,  muddy, 
and  dirty,  and  wholly  improper  for  impounding  the  same,  and  thereby 
greatly  injured  the  said  ewes  and  wethers  as  in  the  said  declaration 
mentioned,  and  abused  the  said  distress.'*  Verification.  4.  A  similar 
replication,  adapted  to  Speer's  fourth  plea.  There  were  shnilar  repli- 
cations to  the  pleas,  respectively,  pleaded  by  the  other  defendants. 

Rejoinder,  by  Sjieer,  to  the  replication  to  the  third  plea :  that  he  did 
not  chase,  &c.,  under  the  said  distress,  in  a  wanton  or  cruel  manner,  oi 
to  a  greater  degree,  &c.,  than  was  necessary :  "  nor  was  the  said  pound 
in  the  said  declaration  mentioned,  in  which  he  impomided  the  same, 
too  small  to  hold  or  contain  the  same  in  a  fit  and  proper  manner,  nor 
was  the  same  wet,  muddy,  or  dirty,  and  improper  for  impounding  the 
same,  in  manner  and  form  as  in  the  said  replication  to  the  said  third 
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plea  is  alleged."     Conclusion  to  the  country.     There  was  a  similar 
rejoinder  by  Speer  to  the  replication  to  the  fourth  plea. 

Rejoinder  by  Graves  and  others  to  the  replication  to  the  third  and 
fourth  pleas,  in  the  same  terms,  mutatis  mutandis. 

Rejoinder  by  Winch  and  others  to  the  same  pleadings:  that,  after 
they  had  distrained,  &c.,  they  did  not  injure  the  said  ewes  and  wethers, 
or  abuse  the  said  distress,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Issues  were  joined  on  the  several  rejoinders. 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Guildford  Summer 
assizes,  1836,  the  plaintift'^s  case  was  abandoned  (on  terms)  as  against 
Speer.  By  the  evidence  given  against  the  other  defendants,  it  appeared 
that  160  of  the  plaintiff's  sheep  had  been  put  at  one  time  into  the  manor 
pound.  Witnesses  for  the  plaintiff  alleged  that  the  pound  was  nnich 
too  small  to  contain  that  number ;  but  the  defendants'  witnesses  denied 
this.  There  had  been  snow  and  rain  shortly  before,  which  had  formed 
such  a  depth  of  mud  and  water  in  th^  pound  that  the  .sheep  sank  up  to 
their  bellies :  and  in  consequence  of  the  state  of  the  pound  several 
lambs  were  lost,  and  other  injury  done,  within  the  averments  of  tlie 
declaration.  The  Lord  Chief  Baron,  in  his  summing  up,  said  that  the 
plaintitf' s  right  to  a  verdict  on  the  third  and  fourth  issues  in  each  set  of 
pleadings  would  depend  upon  the  question  whether  or  not  the  pound 
was  generally  fit  for  impounding  such  a  number  of  sheep  as  the  defend 
ants  had  put  in ;  and  not  whether  at  the  time  in  question  it  was,  from 
particular  circumstances,  unfit :  and  he  advised  the  jury  to  find  for  the 
defendants  if  they  thought  that  -the  sheep  were  not  overdriven,  that  the 
pound  was  not  too  small,  and  that  it  was  generally  a  proper  place, 
although  it  might  have  been  in  an  unfit  state  at  the  time  of  taking  this 
distress.  He  was  of  opinion  that  the  right  of  impounding  could  not  be 
made  dependent  on  the  state  of  the  weather ;  but  he  also  intimated  a 
doubt  whether  the  question  as  to  the  temporary  condition  of  the  pound 
was  raised  by  these  pleadings.  And  he  said  that  the  defendants  would 
have  had  no  right  to  put  the  sheep  into  any  other  place  than  the  manor 
pound.  Verdict  for  Speer  on  the  first  issue  :  and  the  jury  discharged 
as  to  the  other  issues  between  him  and  the  plaintilT.  As  to  the  other 
defendants ;  verdict  for  the  plaintiff  on  the  first  and  second  issues,  for 
*he  defendants  on  the  third  and  fourth.  In  Michaelmas  term,  1836,  a 
rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  of  misdirection. 

•^ndreiosy  Serjt.,  and  M.  Chambers  now  sliowed  cause  on  behalf  of 
Winch  and  those  who  joined  in  pleading  with  him.  The  defendHntji 
put  the  distress  into  the  mapor  pound,  and  they  were  not  bound  to 
place  it  elsewhere,  which,  if  they  had  done  it,  would  have  been  at  their 
own  risk.  The  distress,  when  taken  to  the  public  pound,  is  in  the 
custody  of  the  law ;  if  such  pound  be,  in  its  ordinary  sta<e,  a  proper 
one,  the  distrainer  is  not  liable  because,  at  the  time  of  i^npounding  the 
particular  distress,  it  is,  by  the  accident  of  weather,  in  a  bad  condition. 
The  question  here  was,  whether  the  pound,  in  its  general  state,  was  a 
fit  one,  and  of  sufficient  size :  no  issue  could  properly  be  raised  on  its 
temporary  state,  which  the  plaintiff  has  relied  upon  in  her  replication. 
[Lord  Denman,  C.  J.  You  have  taken  issue  upon  that  replication. 
Should  not  you  have  stated  that  the  unfitness  was  temporary  and  the 
act  of  God,  if  such  was  your  defence  ?  That,  if  made  out,  would,  ac- 
cording to  your  view  of  the  question,  have  given  you  the  verdict.]  But 
upon  an  immaterial  issue.     [Patteson,  J.     If  so,  the  plaintiff,  in 
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such  a  case,  could  r  M  move  for  judgment  non  obstante  veredicto :  but, 
if  the  plaintiff  succeeded,  the  defendant  might  move  to  arrest  the  judg- 
ment.] The  issue  which  the  defendants  really  intended  to  join  was  oil 
the  general  state  of  the  pound.  If  that  issue  is,  in  strictness,  not  raised 
by  the  rejoinder,  still  the  Court,  in  the  exercise  of  its  discretion,  will 
not  send  the  parties  to  a  new  trial,  and  expose  the  defendants  to  the 
risk  of  paying  damages,  on  a  point  beside  the  merits.  There  is  no  au- 
thority for  saying  that  a  distrainer  putting  cattle  into  a  public  pound  is 
liable,  if  it  happens  at  the  time  to  be  in  an  unfit  state.  It  is  indeed 
said  in  argument,  in  Vufipor  v.  EdwardSj  12  Mod.  659,  '*  The  distress 
must  he  in  a  convenient  pound,  and  if  it  be  not  such,  and  a  distress  is 
put  into  it  and  abused,  though  it  be  what  is  called  a  common  pound, 
the  distrainer  shall  answer  for  it.  And  therefore  if  a  live  beast  be  put 
into  a  place  in  which  there  are  sharp  spikes,  by  which  the  beast  is  stuck, 
though  it  be  a  public  pound,  the  distrainer  shall  answer  for  it,  for  it  is 
his  pound,  and  it  is  he  shall  have  a  parco  fracto  for  the  breach  of  it, 
and  not  the  lord ;  vide  Doct.  and  Stud.  c.  27.*'  But  in  Doctor  and  Stu- 
dent, Dialogue  2,  c.  27,  there  referred  to,  no  corresponditig  passage 
appears,  (r/)  And  in  Doct.  and  Stud.  14,  Dial.  l,c.  5,  it  is  said  that,  if  ^<a 
man  for  a  just  cause  taketh  a  distress,  and  putteth  it  in  the  pound  overt, 
and  no  law  compelleth  him  that  distrained  to  give  them  meat,  then  it 
seemeih  of  reason,  that  if  the  distress  die  in  pound  for  lack  of  nieai, 
that  it  died  at  the  peril  of  him  that  oweth  the  beasts,  and  not  of  him 
that  distrained  ;  for  in  him  that  distrained  there  can  be  assigned  no 
default,  but  in  tlie  other  may  be  assigned  a  default,  because  the  rent 
was  unpaid."  On  the  same  grounds  it  may  be  said  that  the  distrainer 
is  not  liable  if  the  cattle  perish  from  the  state  of  the  weather. 

Shee^  for  Graves  and  the  two  other  defendants.  The  issue  actually 
taken  on  the  third  and  fourth  pleas  was,  that  the  pound  was  generally 
in  a  fit  state.  The  replication  states  that  the  defendants,  at  the  limes 
when,  &c.,  chased  and  drove  the  sheep,  and  impounded  them  in  the 
said  pound,  which  was  then  too  small  to  contain  the  same  in  a  propter 
manner,  and  which  was  then  very  wet,  nmddy,  and  wholly  improper. 
**  Then^^  is  not  to  be  limited  in  construction  to  the  particular  moment ; 
the  pound  was  Kot  small  then,  more  than  in  general ;  and,  if  the  sense 
is  not  to  be  limited  with  reference  to  that  averment,  the  allegations  that 
the  pound  was  muddy  and  dirty  are  not  important  etiough  to  vary  the 
construction  of  th«  whole.  And  the  rejoinder  (rightly,  accorduig  to  the 
view  now  pointed  out)  states,  generally,  that  the  pound  was  not  too 
small,  nor  was  the  same  wet,  muddy,  dirty,  and  improper  for  impound- 
ing, in  manner  and  form,  &c.  [Patteson,  J.  It  is  too  much  to  as 
sume  that  the  allegations  of  the  pound  being  wet  and  nmddy  are  im 
material.  Those  circumstances  might  be  trifling  or  important  in  theii 
effect,  as  the  ppund  was  good  or  bad  in  other  respects.] 

Platty  Clarkaon^  and  Channell^  contri,  were  not  heard. 

Lord  Denman,  C.  J.  It  is  clear  that  the  ruhng  of  the  Lord  Chief 
Baron  cannot  be  maintained.  It  is  immaterial  what  the  pound  habitu- 
ally was,  if,  at  the  time  of  the  impounding,  it  was  in  a  bad  condition. 
Suppose  the  distress  had  been  taken  at  a  time  of  flood ;  could  the  de- 
fendants have  justified  putting  the  sheep  into  the  pound  when  it  was 
covered  with  water  ?  The  question  must  be,  what  the  condition  of  the 
(a)  P.  192»  18th  ed.     See  the  report  in  1  Ld.  Ray.  720,  (^Vasptr  v.  Eddowea.) 
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pound  was  at  the  particular  time.     A  party  distraining  is  to  impound 
for  safe  custody,  but  not  so  as  to  destroy  the  subject  of  distress. 

LiTTLEDALE,  J.  The  distrainer  nruist,  at  his  peril,  find  a  proper 
pound ;  generally  the  manor  pound  would  be  the  proper  place;  but,  if 
that  is  not  in  a  fit  state,  he  must  find  another.  The  pound  must  be  in 
a  proper  condition  at  the  tijnie  of  impounding :  and  the  issues  here  re- 
ferred to  that  time. 

Patteson,  J.,  concurred,  {a) 

Rule  absolute, 
(a)  Williams,  J.,  had  left  Uie  Goart 


KEABLE  against  PAYNE.— p.  555. 

In  assumpsit  for  goods  sold  and  delivered,  plaintiff's  case  was,  that  defendant  had  received  them 
of  M.,  who  had  obtained  them  from  plaintiff,  the  owner,  by  pretending  to  purchase  and  pay 
for  them  by  a  cheque  drawn  on  a  party  who,  as  M.  knew,  would  dishonour  the  cbeqoe: 
Held  that,  in  support  of  this  case,  the  cheque  was  admissible  in  evidence,  though  not  duly 
■tamped. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Plea,  Non  Assumpsit. 

On  the  trial,  before  Bosanqukt,  J.,  at  the  Suffolk  Summer  Assizes, 
1836,  tlie  case  for  the  plaintiff  was,  that  he  had  exposed  to  sale  six 
bullocks,  his  property,  at  Woodbridge  market;  and  that  a  person 
named  Mann  agreed  with  him  to  purchase  them  at  the  price  of  100/.  7#. 
6d,y  for  which  sum  he  gave  a  check  on  Messrs.  Mills,  Bawtree  k  Co., 
Hadleigh  Bank,  payable  to  the  plaintiff  or  bearer,  dated  Hadleigb, 
Lawford.  The  check  was  presented,  and  dishonoured  for  want  of 
funds.  Afterwards  the  defendant  bought  the  bullocks  of  Mann ;  and 
the  action  was  for  the  value  of  the  bullocks.  It  was  contended,  for  the 
plaintiff,  that  Mann  knew  that  the  check  would  not  be  paid,  and  that, 
therefore,  his  transaction  with  the  plaintiff  being  fraudulent,  no  property 
in  the  bullocks  passed  to  Mann,  nor,  consequently,  to  the  defendant. 
On  production  of  the  check,  it  appeared  to  be  without  a  stamp ;  antJ 
it  was  shown  to  have  been  issued  by  Mann  to  the  plaintiff  at  Wood- 
bridge,  which  is  more  than  ten  miles  from  the  place  where  it  was  made 
payable.  The  defendant's  counsel  objected  to  the  admission  of  the 
check  in  evidence ;  but  the  learned  judge  received  it,  and  directed  the 
jury  to  find  for  the  plaintiff  if  they  were  of  opinion  that  Mann,  at  the 
time  of  the  transaction,  knew  that  the  check  would  not  be  paid.  Ver- 
dict for  the  plaintiff.  Leave  was  given  to  move  to  enter  a  nonsuit.  In 
Michaelmas  term,  1836,  Kelly  obtained  a  rule  nisi  for  a  nonsuit  or  new 
trial,  on  the  question  as  to  the  stamp,  and  on  the  evidence. 

jB.  Andrews  and  O'Malley  now  showed  cause. — This  check  was 
certainly  not  within  the  exemption  given  to  drafts  on  bankers  in  stat. 
55  G.  3,  c.  184,  Sched.  Part  I.  But  the  provisions  of  the  stamp  acts, 
making  unstamped  instruments  inadmissible  in  evidence,(a)  apply  oolj 

(a)  By  Stat.  81  G.  8,  c.  25,  8.  19,  no  draft,  &o.,  "  shaU  be  pleaded  or  given  in  endeDce 
in  any  court,  or  admitted  in  any  court  to  be  good,  useful,  or  atailable  in  law  or  equitj," 
unless  the  paper,  &c.,  on  which  such  draft,  &o.,  shall  be  made,'  ** shall  be  stamped  or 
marked  with  a  lawful  stamp  or  mark."  This  proTision  is  incorporated  in  stat  55  0.  3, 
c.  184,  by  sect  8.     See  F.dd  ▼.  Woods,  7  A.  &  E.  114. 
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to  cases  where  the  mstrument  is  produced  in  order  to  carry  it  into 
effect,  not  where  the  effect  is  disputed ;  otherwise  the  stamp  acts  would 
operate  to  protect  fraudulent  instruments.  In  Scott  v.  JoneSj  4  Taunt. 
865,  it  was  said  by  the  Court,  "The  meaning  of  the  act  is,  that"  the 
instrument  "  shall  not  without  a  stamp  be  available  as  between  the  par- 
ties, so  as  to  enable  them  to  enforce  the  agreement."  It  was  held  by 
Abbott,  C.  J.,  in  1822,  that  an  unstamped  agreement  is  admissible  in 
a  civil  action  to  prove  usury  ;(a)  and  afterwards  his  lordship  admitted 
such  evidence  in  Nash  v.  Duncomh^  1  Moo.  &  R.  104.  So  an  unstamped 
bill  is  evidence  in  an  indictment  for  forgery,  Rex  v.  Hawke9wood^{h) 
Rex  V.  Teague^{c)  Rex  v.  Readiit^  2  Leach,  C.  C.  703,  (4th  ed. ;)  or 
in  debt  for  bribery  at  ^n  election,  Dover  v.  Maestaer^  5  Esp.  92 ;  or  to 
prove  the  larceny  of  a  letter  in  which  it  was  enclosed.  Rex  v.  Pnoley^ 
3  B.  &  P.  310  ;(d)  and  generally  for  a  collateral  purpose,  Gregory  v. 
Frazer^  3  Campb.  454.  [Williams,  J.,  referred  to  Rex  v.  Gillson,  1 
Taunt.  95.]  Here  the  gist  of  the  plaintiff's  case  was,  that  the  instru- 
ment was  not  available.  In  Rex  v.  Freeth^  Russ.  &  R.  C.  C.  R.  127, 
it  was  held  that  to  obtain  goods  by  a  forged  note  was  obtaining  under 
false  pretences,  though  the  note  was  void  on  the  face  of  it.  Then,  as 
to  the  evidence,  the  question  was  for  the  jury.  Shelley  v.  Ford^  5  C.  & 
P.  313,  (24  E.  C.  L.  R.,)(^)  shows  that,  if  Mann  contemplated  fraud, 
the  defendant's  ignorance  would  be  no  answer  to  this  action.(^)  (They 
then  went  into  the  evidence.) 

Kelly  and  Gunning^  contra.^^ — The  attempt  isj  not  to  invalidate  a 
fraudulent  transaction,  but  to  defeat  a  bona  fide  purchase  by  the  defend- 
ant ;  for  there  was  no  evidence  to  show  that  the  defendant  was  a  party 
to  Mann's  fraud,  even  if  Mann  did  in  fact  commit  any  fraud,  which  was 
not  satisfactorily  proved.  (The  observations  on  the  weight  of  evidence 
are  omitted.)  The  argument  for  the  admissibility  of  this  evidence 
would  tend  to  a  virtual  repeal  of  the  Stamp  Act.  The  cases  respecting 
forgery  rest  on  this  principle,  that  a  party  shall  not  avoid  punishment 
for  a  forgery  by  committing  it  on  unstamped  paper :  that  is  supported 
by  the  general  policy  of  the  law ;  and  the  same  observation  applies  to 
cases  of  usury.  [Patteson,  J. — Rex  v.  Fowle^  4  C.  &  P.  592,  (19  E. 
G.  L.  R.,)  shows  that  this  note  would  have  been  admissible  upon  an  in- 
dictment of  Mann  for  the  fraud.]  fiut  here  it  is  sought  to  make  it  evidence 
against  a  third  party.  Even  in  a  criminal  case  against  Mann,  if  he 
were  indicted  for  obtaining  the  property  under  false  pretences,  the 
representation  charged  would  be,  that  the  money  was  at  the  banker's ; 
and  then  the  giving  the  check  would  be  of  the  essence  of  the  crime 
charged,  and  the  case  would  fall  under  the  principle  already  stated :  if 
the  indictment  were  for  larceny  on  the  supposition  that  the  taking  was 
animo  furandi,  (as  in  Rex  v.  SempUy  1  Leach,  C.  C.  420,  4th  ed.,)  it 
does  not  seem  clear  that  the  check  would  be  admissible  to  prove  the 

(a)  2  Stark.  Et  772  (2d  cd.) 

(6)  Bayley  on  BiUs,  80,  note  (7),  (6th  ed.)  Note  (o)  to  CroiUy  v.  Arkwright,  2  T.  R. 
60(>. 

(e)  Bayley  on  Bills,  547,  note  (12).  (6th  ed.) 

(d)  See  p.  816.     S.  G.  Rubs.  &  R.  C.  C.  R.  127. 

(<)  See  Earl  of  Britiol  t.  WiUmore,  1  B.  &  G.  514,  (8  E.  C.  L.  R. ;)  Peer  ▼.  Humphrty, 
2  A.  &  E.  495.  (29  E.  C.  L.  R.) 

(g)  It  was  stated  that  the  jury,  in  answer  to  a  question  from  the  Wmed  Judge,  ex- 
pressed their  opinion  that  the  defendant  was  aware  of  the  way  in  which  the  property 
had  been  obtained;  his  lordship,  however,  intimating  that  he  thought  the  case  com- 
plete against  the  defendant  without  that  fact,  if  Mann  knew  that  the  check  would  be 

diahonuured.  C"  r\r\a\o 
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intention.  [Ltttledalb,  J. — The  want  of  stamp  might  be  part  of  the 
fraud.]  In  Nash  v.  Duncomhe^  the  evidence  was  only  received  doubt- 
fully, and  subject  to  the  objection ;  which  could  not  be  afterwards 
raised,  because  the  verdict  was  against  the  party  in  whose  favour  the 
evidence  was  given.  Rex  Gilhon  is  a  very  strong  case.  There  an 
unstamped  policy  of  insurance  was  held  not  admissible  in  support  of  an 
indictment  for  burning  a  house  to  defraud  the  insurer :  the  objection 
arose  on  stat.  10  Ann.  c.  19,  s.  105,(a)  of  which  the  material  words  are 
similar  to  those  of  stat.  31  G.  8,  c.  25,  s.  19.  Bayley,  J.,  ruled(6) 
^at,  on  an  indictment  against  a  clerk  for  embezzlement,  effected  by 
obtaining  money  due  to  the  master,  an  unstamped  receipt  given  by  the 
clerk  to  the  debtor  was  not  admissible. 

Lord  Denman,  C.  J. — I  think  what  was  done  at  the  trial  was  right. 
As  to  the  question  of  the  stamp,  there  is  no  authority  against  the 
reception  of  the  evidence.  It  is  not  contended  that  the  words  of  the 
statute  are  in  all  cases  to  be  literally  adhered  to.  Here  the  plaintiff 
had  to  show  that  Mann  had  committed  a  fraud:  it  is,  consequently,  as 
if  Mann  had  been  on  his  trial  for  obtaining  the  cattle  under  false  pre- 
tences. The  case,  therefore,  falls  under  the  rule  which  prevails  in  cases 
of  usury :  the  unstamped  paper  may  be  giveil  in  evidence  to  show  the 
criminal  act.  On  the  other  point  the  rule  cannot  be  supported.  (The 
part  of  the  judgments  relating  to  the  weight  of  evidence  is  omitted.) 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  check  was  pro- 
duced to  show  that  Mann  had  committed  the  fraud.  Although  stat.  31 
G.  3,  c.  25,  s.  19,  uses  the  words  "available  in  law  or  equity,"  yet  these 
must  be  understood  with  some  qualification,  as  indeed  is  admitted  by  the 
counsel  who  support  the  rule,  in  the  cases  of  forgery  and  usury.  They 
contend,  however,  that  the  evidence  is  receivable  only  where  the  instru- 
ment is  the  immediate  subject  of  prosecution.  But  the  question  here 
being  whether  Mann  committed  the  fraud,  the  act  of  Mann  is  admissible 
in  evidence,  though  it  consist  in  writing  on  unstamped  paper. 

Patteson,  J. — I  think  this  check  was  properly  received  in  evidence. 
I  cannot  recognise  the  distinction  for  which  Mr.  Kelly  and  Mr.  Chinning 
contend.  Whether  against  the  person  accused  of  the  fraud,  or  a  third 
party,  the  principle  must  be  the  same,  if  the  question  turn  on  the  fact 
of  fraud.  If  it  were  necessary,  in  a  civil  action,  to  show  that  there  had 
been  a  felony,  or  an  obtaining  by  false  pretences,  the  evidence  would  be 
admissible  as  if  the  case  were  that  of  an  indictment  for  the  felony  or 
fraud :  and  it  is  conceded  that  here  the  giving  the  check  was  an  ingre- 
dient in  the  fraud.  Thefe  is  indeed  one  qualification  of  this  principle: 
an  admission  by  Mann  would  not  be  evidence  against  this  defendant. 
On  an  indictment  for  receiving  goods  feloniously  taken,  the  felony  roust 
be  proved :  and  neither  a  judgment  against  the  felon,  nor  his  admission, 
would  be  evidence  against  the  receiver.  In  such  a  case(c)  I  once  a<i- 
mitted  evidence  of  a  plea  of  guilty  by  the  taker :  and  it  was  held  that  I 
did  wrong.  Here  it  is  clear,  from  all  the  authorities,  that  if  Mann  had 
been  indicted,  the  check  would  have  been  admissible.  In  Rexv.  Gillsov. 
the  validity  of  the  instrument  was  essential  to  the  offence  charged:  if  the 

(a)  Perpetuated,  and  applied  to  pulicies  of  insarance,  by  stat.  10  Aan.  o.  26,  s.  73. 
(6)  2  Stnrk.  Kv.  772,  (2d  ed.)  , 

(c)  Perhaps  Rex  v.  Turner^  1  Moo,  C.  C.  R.  347;  where,  however,  the  eridence  received 
wad  of  a  cotifeesion. 
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policy  did  not  bind,  there  was  no  fraud  upon  the  assurer.     Here  the 
yalidity  of  the  instrument  is  no  point  in  the  plaintiff's  case. 

Williams,  J. — The  check  was  an  ingredient  in  the  fraud,  whether 
stamped  or  not :  it  is  as  if  the  fraud  had  ^een  committed  by  giving  a 
flash  note.  Rule  discharged. 


The  QUEEN  against  the  Guardians  of  the  DOLGELLY  Union.— 

p.  561. 

tD  motion  for  a  mnndamus  to  gaardians  of  a  poor  law  union,  to  admit  J.  to  the  office 
of  their  cleric,  it  appeared  that  J.  and  R.  had  been  candidates  for  the  clerkship,  but 
that,  at  a  meeting  of  the  persons  acting  as  guardians  to  elect,  R.  had  the  minority  of 
▼otes,  and  was  declared  elected.    J.  suggested,  as  a  ground  for  the  rule,  that  several 
of  the  guardians  whose  votes  gave'R.  the  majority  were  themselves  not  duly  elected. 
A.BSuming  that  the  Court  would  grant  a  mandamus  to  admit  to  this  office. 
Held,  that  they  would  not  grant  it  for  the  purpose  of  scrutiuiiing  the  elections  of  guar- 
dians who  had  voted.     And  that  if  this  inquiry  were  open,  the  Court  could  not  grant 
the  writ,  since  it  did  not  appear  who  were  the  proper  persons  to  make  a  return ;  and, 
if  the  guardians  de  facto  might  make  it,  they  might  also  appoint  a  clerk. 
The  Court  will  not  take  judicial  notice  of  the  rules  made  by  the  Poor  Law  Commissioners, 
for  the  government  of  a  union,  under  stat.  4  &  6  W.  4,  o.  76,  s.  15. 

A  RULE  nisi  was  obtained  in  Easter  term,  1837,  for  a  mandamus  to 
the  guardians  of  the  poor  of  the  Dolgelly  Union,  in  Merionethshire,  to 
swear  in  John  Jones  as  their  clerk.  Bj  the  afSdavits  in  support  of  the 
rule,  it  appeared  that  the  board  of  guardians,  acting  under  stat.  4  &  5 
W.  4,  c.  76,  and  constituted  by  order  of  the  Poor  Law  Commissioners, 
partly  stated  in  the  aflSdavits,  met  on  February  22d,  1837,  for  the  ap- 
pointment of  officers,  when  John  Jones  and  Richard  Jones  were  respect- 
ively proposed  to  fill  the  office  of  clerk  to  the  guardians;  and,  votes 
being  taken,  Richard  Jones  was  declared  to  be  elected,  having  a  majority 
of  one.  The  affidavits  represented  that  four  of  the  guardians  who  voted 
for  Richard  Jones  had  not  been  legally  chosen  at  the  election  of  guar- 
dians in  January,  1837.  There  were  statements  on  this  subject,  apply- 
ing to  each  of  the  cases  severally.     In  last  Easter  term,(a) 

Jl.  V.  Richards  showed  cause. — ^By  analogy  to  the  practice  in  cor- 
poration cases,  the  court  will  not,  on  this  motion  for  a  mandamus,  in- 
vestigate the  title  of  electors  who  have  for  some  time  exercised  the  office 
of  guardians ;  especially  where  objections  are  taken  to  the  title  of  each 
individual.  The  court,  last  year,  refused  to  grant  a  quo  warranto  in- 
formation for  the  purpose  of  scrutinizing  the  election  of  guardians  under 
stat.  4  &  5  W.  4,  c.  76.(6)  [Lord  Denman,  C.  J.,  to  Jervw,  who  sup- 
ported the  rule. — Is  there  any  authority  for  our  entering  into  this 
question,  the  office  of  clerk  being  full,  and  no  public  inconvenience 
being  occasioned  by  the  election  ?] 

JerviSj  contra. — In  Bex  v.  TJie  Trustees  of  Cheahunt  Roads,  5  B.  & 
Ad.  438,  this  Court  made  a  rule  absolute  for  a  mandamus  to  admit  to 
the  office  of  clerk  to  turnpike  trustees ;  and  the  decision  was  grounded  ou 
the. valuable  and  lasting  nature  of  the  office.  And  in  1829  they  granted 
a  rule  nisi  for  a  mandamus  in  respect  of  a  similar  office,  in  Rex  v.  The 
Trustees  of  the  Hincksey  Roads,  5  B.  &;  Ad.  439,  note  (a),  and,  on  cause 
being  shown,  directed  a  feigned  issue  to  try  the  right.  •   As  to  the  title 

(a)  May  8th.     Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge.  Js. 
(6)  In  the  Matter  of  the  Ashton  Union,  6  A.  &  £.  784,  (38  £.  C.  L.  R.)     Rex  t.  Ramdcm, 
8  A.  &  £.  466,  (80  B.  C.  L.  R,)  was  relied  npon.  ^  , 
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of  the  guardians,  in  a  corporation  case  each  separate  title  may  be  tried 
by  a  distinct  information :  here  the  titles  can  be  examined  only  in  the 
mode  now  proposed.  [LiTtLEDALE,  J. — In  that  mode  you  might  carry 
on  the  investigation  six  deep;  for  if  you  examined  the  title  of  the 
electors  you  might  examine  that  of  the  persons  who  elected  them,  and 
so  on.]  That,  if  proposed,  would  be  an  inconvenience;  on  the  other 
hand,  it  is  hard  that  a  person  should  be  deprived  of  a  valuable  oflSce, 
without  opportunity  of  trying  the  right.  Magistrates  are  guardians  ex 
officio.  Suppose  persons  interfere  in  the  election,  pretending  to  be 
rtagistrates,  who  are  not  so:  cannot  that  be  inquired  into?  [Lord 
Denman,  C.  J. — I  am  unwilling  to  say  that,  where  a  party  is  de  facto 
elected  and  acting,  another  shall  be  admitted  to  allege  that  the  electori 
were  not  qualified.  On  the  other  hand,  it  is  difficult  to  say  that,  if 
strangers  were  to  interfere  as  electors,  there  should  be  no  inquiry.]  {R. 
V.  Richards, — Strangers  would  not  be  de  facto  exercising  any  office.) 
[Pattkson,  J. — Stat.  4  &  5  W.  4,  c.  76,  says  nothing  of  a  clerk  to  the 
guardians.  We  know  nothing  of  the  office  without  the  order  of  the  com- 
missioners. That  should  have  been  brought  before  us.]  The  rules  and 
orders  of  the  commissioners  are  made  under  the  direct  authority  of  the 
8tatute.(a)  [Patteson,  J. — We  cannot  take  judicial  notice  of  them.] 
The  office  is  shown  to  exist;  the  Court  will  not  presume  that  it  is  irregu- 
larly created.  [Patteson,  J. — The  order  of  the  commissioners,  if  pro- 
duced, might  take  away  the  very  ground  of  the  application.  It  might 
direct  that  the  guardians  de  facto  for  the  time  should  elect  the  clerk. 
Coleridge,  J. — You  are  not  entitled  to  assume  that  this  is  a  general 
order.]  The  applicant  then  asks  for  time  to  bring  the  order  before  the 
Court.  [Lord  Denman,  C.  J. — We  are  not  disposed  to  give  any  facilities 
for  trying  the  question  in  this  way.  It  might  perhaps  be  decided  on  an 
issue,  upon  terms.] 

The  rule  wa«,  however,  enlarged.  In  this  term,  (June  7th,)  no  com- 
munication having  in  the  mean  time  been  made  to  the  Court, 

Lord  Denman,  C.  J.,  delivered  judgment  as  follows. 

This  was  an  application  for  a  mandamus  to  the  guardians  of  the  Dol- 
gelly Union  to  admit  John  Jones  as  their  clerk,  and  permit  him  to  per- 
form the  duties  of  that  office.  Another  clerk,  Richard  Jones,  has  been 
admitted  and  is  acting ;  but  the  applicant  says  that  R.  Jones  was  not 
duly  elected.  There  was  a  contest  and  a  poll ;  and,  though  R.  Jones 
was  returned,  John  Jones  asserts  that  he  had  the  majority  of  good  votes, 
and  ought  to  have  been  returned. 

In  effect,  therefore,  it  is  proposed  to  set  on  foot  a  scrutiny  of  all  the 
Yotes  given  in  the  election  of  the  guardians,  in  the  shape  of  a  mandamus 
to  admit  their  own  servant  to  a  ministerial  office.  No  precedent  for  such 
a  course  was  quoted :  the  inconvenience  of  thus  unravelling  the  rights 
of  voters  in  an  antecedent  stage  would  be  very  great:  and  we  think  it 
ought  not  to  be  done. 

There  is  a  preliminary  difficulty  of  no  light  importance.  If  we  sent 
the  writ,  who  must  make  the  return?  That  question  must  be  answered 
before  the  return  can  be  made ;  yet  the  object  of  the  proceeding  itself 
is  to  settle  that  question.  If  the  guardians  de  facto  are  to  make  the 
return,  that  must  be  because  they  are  in  possession,  and  competent  to  do 
the  duties  attached  to  their  office.  One  of  these  is  to  appoint  a  clerk ; 
they  have  done  so,  and  the  public  suffer  no  inconvenience  from  a  vacancy 
of  the  office.     The  rule  must  be  discharged.  Bole  diechargedi 

(a)  4  &  6  W.  4,  c.  76,  s.  16.     L.,y,L,^t.u  uy  ^.^^^^^ 
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RAPHAEL  and  ILLIDGE,  Esquires,  against  GOODMAN.— p.  565. 

To  an  action  by  a  sherifT  against  an  execution  creditor,  on  a  bond  of  indemnity  for  seiztnt^ 
goods  under  a  fi.  £&.,  defendant  pleaded  that  the  bond  was  obtained  from  defendant  bif 
plaintiff  and  others  in  coUimon  vnth  him^  by  fraud  and  misrepresentation.  Held,  that  the 
defendant  supported  this  plea  by  proof  that  the  sheriff's  officer,  who  executed  the  process, 
obtained  the  bond  by  fraud  and  misrepresentation,  though  the  plaintiff  did  not  appear  to  have 
been  personally  cognisant  of  any  part  of  the  transaction. 

Debt  by  the  sheriff  of  Middlesex  on  a  bond. 

The  defendant  set  out  the  condition  on  oyer.  It  recited  that  the 
sheriff,  by  virtue  of  a  fi.  fa.  against  the  goods  of  John  Hay  ward,  at  the 
suit  of  defendant,  had  seized  goods  as  of  J.  H.,  and  that  he  had  received 
notice  that  they  were  not  J.  H.*s  goods;  it  further  recited,  that  doubt 
had  arisen  whether  J.  H.  had  become  bankrupt;  that  defendant  insisted 
that  the  goods  were  J.  H.'s,  and  liable  to  be  seized  under  the  writ,  and 
that  J.  H.  had  not  become  bankrupt,  nor  done  any  act  which  could 
effect  defendant's  right  under  the  writ ;  and  that  defendant  had  requested 
the  sheriff  to  proceed  to  a  sale,  and  pay  him  the  proceeds,  and  had  pro- 
posed to  indemnify  the  sheriff,  to  which  the  sheriff  agreed:  then  followed 
a  condition  for  indemnifying  the  sheriff.  Defendant  then  pleaded, 
1.  and  2.  Pleas  which  led  to  issues  of  fact ;  3.  That  the  bond  '^  was 
obtained  from  defendant,  by  the  said  plaintiffs  and  others  in  collu* 
sian  with  them^  by  fraud,  covin,  and  misrepresentation,"  and  was. 
therefore,  void.  Replication  to  the  third  plea,  that  the  bond  "  was 
obtained  fairly  and  honestly  by  the  plaintiffs,  and  not  by  fraud,''  &c., 
in  manner,  &c.     Similiter. 

On  the  trial  before  Coleridge,  J.,  at  the  Middlesex  sittings,  after 
Michaelmas  term,  1836,  a  verdict  was  found  for  the  plaintiff  on  the 
issues  arising  on  the  first  two  pleas.  With  respect  to  the  issue  on  the 
third,  it  appeared  that,  on  24th  December,  1834,  Levy,  a  sheriff's 
officer,  employed  by  the  plaintiffs,  seized  the  goods  under  the  fi.  fa., 
and  told  the^  execution  creditor,  the  present  defendant,  that  he  had  left 
a  man  in  possession.  In  fact,  however,  Levy,  on  the  same  day,  quitted 
possession  of  the  goods,  receiving  money  from  Hay  ward  for  so  doing, 
and  did  not  resume  possession  till  after  30th  December,  on  which  day 
Hayward  became  bankrupt,  and  notice  of  the  fiat  was  immediately 
served  on  Levy.  Levy,  being  afterwards  called  upon  by  the  present 
defendant  to  sell  the  goods,  refused  to  do  so,  unless  the  defendant  would 
give  the  sheriff  an  indemnity  bond,  telling  the  defendant,  at  the  same 
time,  that  he,  Levy,  had  constantly  kept  possession.  Under  *these  cir- 
cumstances, the  bond  in  question  was  given,  the  goods  sold,  and  the 
proceeds  paid  to  the  defendant.  Afterwards,  the  assignees  of  Hayward 
recovered  against  the  sheriff.  The  counsel  for  the  plaintiffs  contended, 
that  the  issue  on  the  third  plea  could  be  supported  only  by  showing 
that  they  were  personally  parties  to  the  fraud.  The  learned  Judge  left 
to  the  jury,  whether  Levy  had  obtained  the  bond  by  fraud  ;  and,  upon 
their  finding  in  the  affirmative,  directed  a  verdict  for  the  defendant  on 
the  third  issue,  reserving  leave  to  move  to  enter  a  verdict  for  the  plain 
tiffs.    In  Hilary  term,  1837,  Sir  F.  Pollock  obtained  a  rule  accordingly. 

Thesiger  and  Ball  now  showed  cause.  The  sheriff  is  answerable  for 
the  fraud  of  his  officer ;  and  here  the  sheriff  is  endeavouring  to  put  in  suit 
a  bond  obtained  through  that  very  fraud,  and  is  thus  adopting  tho 
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officer's  act.  It  will  be  said  that  the  plea  should  have  stated  the  fraud 
to  have  been  committed  by  the  officer ;  but  that  really  leaves  the  ques- 
tion as  before ;  for,  if  the  sheriff  is  liable  for  the  officer's  fraud,  or  loses 
his  right  of  suing  on  the  bond  obtained  by  the  officer's  fraud,  the  reason 
must  be  that  the  law  so  far  fixes  the  sheriiflF  with  the  fraud  of  his  officer, 
and  treats  the  fraud  as  if  committed  by  the  sheriff  himself.  The  civil 
liability  of  the  sheriff  for  the  acts  of  all  those  employed  by  him  "  has  been 
carried  so  far,  that  a  return  made  by  a  sheriff  that  the  person  arrested 
was  rescued  out  of  the  custody  of  the  bailiff,  has  been  held  to  be  bad ; 
the  return  must  be,  that  the  person  was  rescued,  out  of  his  custody  ;" 
per  BuLLER,  J.,  in  Woodgate  v.  Knatchbullj  2  T.  R.  156.  If  it  be 
said  that  the  sheriff  is  not  to  suffer  the  imputation  of  misconduct  from 
acts  to  which  he  is  not  personally  a  party,  the  answer  is,  that  he  does 
not  so  suffer,  and  the  issue  is  never  so  understood.  Under  stat  23  H. 
6,  c.  10,  it  may  be  pleaded  that  a  sheriff's  bond  was  taken  for  ease  and 
favour ;  yet  that  might  T)e  termed  an  imputation  on  the  sheriff.  In 
fact,  however,  this  is  manifestly  the  action  of  the  sheriff's  officer  him- 
self, from  whom  the  sheriff  always  takes  security.  In  Woodgate  v. 
Knaichbull,  2  T.  R.  148,  it  was  held  that,  under  stat.  29  Eliz.  c.  4,  the 
sheriff  was  liable  even  to  a  penalty  for  excessive  fees  taken  by  his 
officer,  though  the  sheriff  himself  was  not  personally  cognisant  of  the 
transaction.  In  Sturmy  v.  Smithy  1 1  East,  25,  it  was  held  that  the 
sheriff  was  liable  to  a  suit  by  a  common  informer,  under  stat.  44  G. 
3,  c.  13,  s^.  1,  4,  for  the  act  of  his  officer  in  discharging  a  seaman 
arrested  by  him.  The  sheriff  places  the  officer  in  a  situation  of  trust; 
and  therefore  the  loss  should  fall  on  the  sheriff,  according  to  the  princi- 
ple of  Fitzherbert  v.  Mather,  1  T.  R.  12,  and  Doe  dem.  Willis  v. 
Martin,  4  T.  R.  39.  In  Laicock's  Case,  Latch.  187;  S.  C.  Noy,  90, 
it  is  said  that  the  sheriff  shall  be  fined  and  amerced,  (though  not  impri- 
soned or  indicted,)  for  any  default  in  the  execution  of  the  office,  thongh 
it  be  by  the  neglect  or  fraud  oi  the  under-sheriff;  and  there  is  no  distinc- 
tion in  this  respect  between  the  under-sheriff  and  sheriff's  officer;  Sander- 
son V.  Baker,  2  W.  Bl.  832;  S.  C.  3  Wils.  309.  In  Smart  v.  Hiitton, 
2  N.  &  M.  426,  (28  E.  C.  L.  R.  367,)  {a)  it  was  held  that  trespass  lay 

(fl)  SMART  against  HUTTON,  Esquire.— p.  568. 

The  sheriff  is  civill^r  liable  for  misconduct  of  his  officer  in  executing  a  writ,  though  the  ad 
done  be  contrary  to  the  express  terms  of  the  writ ;  as  if  he  take  the  person  under  a  fi.  fa. 

This  was  an  action  against  the  sheriff  of  Lincoln  for  false  imprisonment,  tried  at  the  Lincoln 
Spring  assizes,  1833,  before  Drvmiit,  C.  J.  The  facts  were,  that  a  writ  of  6.  fa.  had  been 
direct^  to  the  sheriff  whose  officer,  Solomon  WoodrofTe,  attempted  to  levy  on  the  plaintiff*i 
goods.  The  produce  being  insufficient  to  satisfy  the  debt,  Woodrodfe  took  the  plaintiiT  himsrlf, 
and  lodged  him  in  the  county  jail,  from  which  he  was  afterwards  released  by  order  of  the 
defendant  The  Lord  Chief  Justice  thought  that  the  conduct  of  Woodroffe  was  such  an  excf« 
of  authority  that  the  sheriff  could  not  be  affected  by  his  act  as  in  ordinary  cases:  and  the  plain- 
tifl  was  nonsuited.  In  the  ensuing  term,  Humfrey  moved  for  a  new  trial,  and  cited  Arkirorfk 
V.  Kempe,  1  Doug.  40 ;  Parrot  v.  Mumford,  2  Esp.  N.  P.  C.  685 ;  Sanderwn  v.  Baker,  2  W. 
Bl.  832  ;  3  Wils.  309 ;  Woodgate  v.  KnatchbuU,  2  T.  R.  148.  The  case  being  now  called  oo, 
and  counsel  in  opposition  to  the  rule  not  being  present, 

Humfrey  supported  the  rule,  and  cited,  in  addition  to  the  above  authorities,  the  judgment  o! 
Tauktuk,  J.,  in  Balme  ▼.  Hutfon,  9  Bing.  483,  484.  [Dkitmaiv,  C.  J.  The  Court  is  entire!) 
with  you  at  present;  but  we  will  hear  what  counsel  can  say  on  the  other  side.  Parks,  J. 
Tie  sheriff  and  his  officer  are  one  as  to  every  thing  done  under  the  writ.  TAUVTOsr,  J.  It '» 
sufficient  that  the  officer  acted  under  colour  of  the  writ] 

Ad4im8y  Serjt,  afterwards  (on  the  same  day)  showed  cause,  and  cited  2  Roll.  Abr.  552,  TVo 
/»CM8,  O,  pL  10 ;  where  it  is  said,  that  if  a  man  is  arrested  by  the  sheriff's  bailifis,  and  therrapoB 
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against  a  sheriff  for  an  arrest  made  by  his  officer  under  a  fi.  fa. ;  and 
Parke,  J.,  said,  "  If  the  sheriff  puts  into  the  hand  of  his  officer  a  writ, 
he  and  the  officer  are  to  be  considered  as  one  person,  for  every  thing 
the  officer  does  under  colour  of  that  writ."  Even  what  the  bailiff  says 
is  evidence  against  the  sheriff  in  an  action  for  a  false  return;  North  v. 
MileSj  1  Campb.  389.  Where  the  sheriff  sues  an  execution  creditor 
who  has  colluded  with  the  bailiff,  and  thereby  subjected  the  sheriff  to 
an  action,  and  verdict  against  him,  there,  as  between  those  parties,  the 
act  of  the  bailiff  is  not  the  act  of  the  sheriff;  Crowder  v.  Long,  8  B. 
&  C.  598,  (15  E.  C.  L.  R.  309 :)  but  Bayley,  J.,  said,  that  such  a  case 
was  an  exception  to  "  the  general  rule,'*  that  "  the  act  of  the  officer  is, 
in  point  of  law,  the  act  of  the  sheriff." 

Sir  F.  Pollock  and  Hoggins,  contr^.  To  fix  the  sheriff  with  the  fraud 
of  his  officer  in  this  case  would  produce  great  hardship.  The  slieriff  is 
compelled  to  undertake  the  office.  If  the  plea  here  had  alleged  that 
the  sheriff  had  said  so  and  so,  could  that  be  supported  by  showing  such 
words  uttered  by  a  bailiff?  It  is  admitted  that  the  liability  for  the  acts 
of  the  officer  does  not  go  so  far  as  to  make  the  sheriff  indictable  for 
what  the  officer  does.  At  the  least,  the  plea  should  have  stated  gene- 
rally that  the  bond  was  obtained  by  fraud ;  not  that  it  was  so  obtained 
by  the  plaintiffs;  but  indeed,  if  the  sheriff  be  liable  at  all,  it  would  be 
enough  to  plead  the  fraud  of  the  officer  according  to  the  fact.  In  Filz- 
Herbert  v.  Mai  her,  1  T.  R.  12,  the  point,  that  the  assured  was  liable 
for  misrepresentations  of  the  party  procuring  the  policy,  could  not  have 
been  raised  by  pleading  a  misrepresentation  by  the  assured.  The  issue 
here  was,  whether  the  plaintiffs  had  been  guilty  of  a  fraud.  In  Wood- 
gale  V.  Knalchbull,  2  T.  R.  148,  the  declaration  against  the  sheriff  was 
supported  on  the  sheriff's  own  return.  Slurmy  v.  Smith,  1 1  East,  25, 
is  explained  on  the  same  principle. 

Lord  Denman,  C.  J.  There  is  no  doubt  that,  in  all  matters  relating 
to  the  execution,  the  sheriff's  officer  is  the  same  as  the  sheriff;  and 
most  especially  so  where  the  sheriff  seeks  to  recover  on  a  bond  obtained 
by  the  officer's  fraud.  We  should  be  contradicting  the  plainest  prin- 
ciples of  law  if  we  authorized  a  doubt  on  this  point. 

LiTTLEDALE,  J.  The  fraud  is  committed  by  the  officer;  but  the 
sheriff  is  the  person  to  whom  the  law  looks.  H€  cannot  attend  per- 
sonally to  all  the  duties  of  his  office,  and  therefore  employs  an  officer; 
but  that  is  for  his  own  convenience.  He  is  himself  identified  with  the 
officer,  as  is  clear  from  all  the  cases,  except  where,  as  in  Crowder  v. 
Ijong,  the  party  opposed  to  the  sheriff  is  colluding  with  the 
officer. 

Patteson,  J.  This  is  the  clearest  case  I  ever  heard  discussed.  It 
is  contended  that,  if  we  do  not  assent  to  the  argument  urQ:ed  for  the 
plaintiff,  we  are  making  one  man  responsible  for  the  fraud  of  another. 
I,  on  the  contrary,  think  that,  if  we  did  assent  to  it,  we  should  be 
enabling  a  sheriff  to  recover  by  means  of  the  fraud  of  his  ofiicer.  The 
argument  on  the  language  of  the  plea  rests  upon  a  misrepresentation 

shows  them  a  supersedeas,  and  they  refuse  it,  and  detain  him  nflerwRnls  in  prison,  he  shall  have 
false  imprisonment  against  the  bailiffs,  and  not  asrainst  the  sheriff.  [Pirkk.  J.  The  sheriff  is 
liable  for  whatever  the  bailiff  does  under  colour  of  the  writ  The  officer  is  delei^ted  by  him  Xn 
execute  the  writ ;  and  the  officer's  acts  are  his :  it  is  as  if  the  sherifl*  himself  delivered  the  party 
to  the  jailor's  custody.] 

Per  Curiam,  (Dkhxait,  C.  J.,  PAmsi,  Tjiuirroy,  and  Pattesoh,  Js.) 

Role  abaolute. 
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of  its  meaning.    It  does  not  mean,  nor  does  any  one  suppose  it  to  mean, 
that  the  sheriff  personally  has  been  guilty  of  a  fraud. 

Coleridge,  J.  It  does  not  appear  to  be  very  strongly  disputed  that 
the  sheriff  is  responsible  for  the  fraud  of  the  officer :  but  the  language 
of  the  plea  is  objected  to.  That  objection,  however,  is  answered  by 
the  principle  which  makes  the  sheriff  responsible ;  namely,  that  the  act 
of  the  officer  is,  according  to  law  and  sense,  the  act  of  tlie  sheriff.  If 
we  upheld  such  an  objection,  we  should  be  departing  from  one  of  the 
most  sensible  of  all  rules,  that  a  transaction  is  to  be  pleaded  dccording 
to  its  effect. 

Rule  discharged. 


DOE  on  the  Demise  of  BRIDGER  against  WHITEHEAD.— p.  571. 

In  ejectment  by  landlord  against  tenant,  on  an  alleged  forfeiture  by  breach  of  a  covenant  to 
insure  in  some  office  in  or  near  London,  the  omission  to  insure  must  be  proved  by  th« 
plaintiff. 

It  is  not  sufficient  proof  of  such  omission  that  the  defendant,  being  asked  to  show  a  policy,  or 
receipt  for  premium,  refused,  (after  which  the  plaintiff  accepted  rent,  and  made  no  further 
inquiry  till  the  action  wais  commenced,)  and  that  the  plaintiff  gave  notice  to  produce  such 
policy  or  receipt  at  the  trial,  which  was  not  done  on  demand. 

Ejectment  on  a  demise  of  March  25th,  1836.  Plea,  Not  Guilty. 
On  the  trial  before  Littledale,  J.,  at  the  sittings  in  Middlesex  afttfr 
Michaelmas  term,  1836,  it  appeared  that  the  action  was  brought  by  a 
ground  landlord  against  a  tenant,  on  alleged  forfeitures  by  broaches  of 
covenants,  in  the  lease,  to  repair  and  to  insure  against  fire  in  some  office 
in  or  near  London.  The  only  evidence  for  the  plahitiff  as  to  the  latter 
breach  was  that,  in  September,  1834,  a  person  acting  for  the  lessor  of 
the  plaintiff  asked  the  defendant  if  the  premises  were  insured,  and,  if 
so,  in  what  office,  and  whether  the  defendant  would  show  him  the 
receipt :  but  tlie  defendant  said  he  would  give  neither  the  witness  nor 
any  one  else  any  information.  Notice  was  served  on  the  defendant, 
before  the  trial,  to  produce  all  and  every  policy  or  policies  of  insurance 
against  fire  at  any  time  efl^ected  by  him  on  the  premises  in  question  in 
any  insurance  office  or  offices,  and  all  and  every  receipts  and  receipt 
for  the  premiums  or  annual  payments  on  such  policy  or  policies,  &c.  It 
appeared  that  the  lease  did  not  contain  any  covenant  to  produce  such 
vouchers.  On  March  25th,  1836,  the  lessor  of  the  plaintiff  received 
rent  from  the  tenant  in  possession,  due  at  the  preceding  Christmai;. 
This  action  was  commenced  on  March  26th,  1836.  The  learned  Judge 
left  it  to  tlie  jury  to  say  whether  the  premises  were  out  of  repair  on 
March  25th,  1836,  the  day  of  the  demise  in  the  declaration;  and 
whether  they  were  then  uninsured.  He  observed,  as  to  the  want  of 
evidence  on  the  latter  point,  that,  the  covenant  being  to  insure  in  some 
office  in  or  near  London,  it  would  be  impossible  for  the  landlord  to 
make  inquiry  at  all  the  offices ;  and  he  said  that  the  defendant,  when 
questioned  on  the  subject  in  September,  1834,  ought  to  have  given  the 
required  Information.  He  was  proceeding  to  observe  upon  the  effect 
of  the  receipt  of  rent  as  a  waiver,  when  the  jury  interposed  and  found 
a  verdict  for  the  defendant.  In  Hilary  term,  1837,  Piatt  moved  for  a 
new  trial  on  the  ground  that  no  evidence  had  been  given  by  the  de- 
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fendant  of  an  insurance  effected  by  him ;  and  that  it  lay  on  him  to  fur- 
nish that  evidence,  and  not  on  the  landlord  to  prove  the  contrary,  for 
the  reason  given  by  Littledale,  J.,  at  the  trial.  He  also  moved  on 
the  gTTound  that  the  verdict  was  against  the  evidence  as  to  non-repair. 
And  he  contended  that  neither  breach  of  covenant  had  been  waived. 
A.  rule  nisi  was  granted. 

Kelly  now  showed  cause.  The  plaintiff  founds  his  action  upon  a 
breach  of  covenant ;  and  he  ought  to  have  given  at  least  primS  facie 
evidence  of  it ;  as  a  formal  demand  of  the  policy,  and  refusal  to  pro- 
duce it,  since  Christmas,  1835;  any  breach  previous  to  that  time  being 
vaived  by  the  receipt  of  rent.  Or  he  might  have  proved  some  inquiry 
at  the  insurance  offices.  It  is  true  thai  slight  evidence  would  have 
been  sufficient,  because  the  plaintiff's  allegation  is  of  a  negative  kind, 
and  the  atfinnative  is  easily  proved  on  the  other  side.  But  here  none 
was  given.  And  this  is  not  a  motion  to  set  aside  a  nonsuit,  in  whicli 
case  it  would  be  sufficient  to  show  that  there  was  some  evidence  to  go 
-o  the  jury,  but  an  application  for  a  new  trial,  the  jury  having  found 
or  the  defendant;  it  ought,  therefore, to  appear  satisfactorily  that  the 
jury  have  done  wrong. 

Piatt  and  Peacock^  contrL  It  would  be  a  very  inconvenient  rule 
that  the  onus  of  proving  non-insurance  in  a  case  like  this  should  lie 
upon  the  plaintif!*.  The  tenant,  and  not  the  landlord,  must  be  expected 
to  know  where  the  insurance  was  effected.  The  premises  were  to  be 
insured  in  some  office  in  or  near  London.  Was  the  plahititf  to  sub 
pcena  clerks  from  all  the  offices  to  show  that  no  insurance  was  effected  i' 
[Patteson,  J.  No  doubt,  if  he  began  such  a  course  of  proof,  he  must 
go  through  with  it.  Lord  Denman,  C.  J.  It  is  easy  to  avoid  such  a 
difficulty  by  a  clause  in  the  lease  requiring  tlie  tenant  to  produce  a 
policy  when  called  for.]  Notice  was  given  to  produce  the  policy  and 
receipts  for  premium  at  the  trial ;  and  this  was  not  done.  [Patteson,  J. 
You  received  the  rent  to  Christmas  18:35.  The  inference  was  that  you 
were  satisfied  of  the  premises  having  been  insured  in  the  mean  time. 
After  that,  you  should  have  demanded  again  to  see  the  policy  and  re- 
ceipts.] The  refusal  to  show  them  in  1834  was  evidence  of  non-insur- 
ance at  that  time.  The  receipt  of  rent  afterwards  might  be  a  waiver 
of  forfeiture,  but  was  not  an  acknowledgment  that  the  insurance  had 
been  effected.  And  the  covenant,  having  been  broken,  might  be  pre- 
sumed to  continue  so,  in  the  absence  of  proof  to  the  contrany.  As  to 
the  onus  of  proof,  the  case  is  substantially  the  same  as  if  the  declara- 
tion had  been  for  breach  of  covenant,  and  the  plea  had  alleged  per- 
formance. In  that  case  the  defendant  must  have  averred,  and  proved, 
that  he  insured  in  a  particular  office.  [Patteson,  J.  At  any  rate  his 
plea  there  would  have  consisted  of  an  affirmative,  which  would  have 
cast  the  onus  of  proof  on  him.]  Where  the  proposition  relied  upon 
by  a  plaintiff  is  in  fact  a  negative,  and  the  defendant  contests  it,  the 
burden  of  proof  must  fall  upon  the  defendant.  Lord  Mansfield,  in 
Spieres  v.  Parker^  1  T.  R.  141,  treats  this  as  a  matter  of  course  in  the 
instance  there  referred  to,  of  actions  on  the  game  laws.  The  Conn 
was  divided  on  this  point  in  Rex  v.  StonCj  1  East,  640 ;  but  in  Rex  v. 
Turnery  5  M.  &  S.  206,  it  was  clearly  settled  that,  in  a  prosecution  on 
the  game  laws,  were  want  of  qualification  is  alleged,  possession  of  it 
must  be  proved  by  the  defendant ;  and  Bayley,  J.,  said,  •*  I  have 
always  understood  it  to  be  a  general  rule,  that  if  a  negative  averment 
VOL.  XXXV. — 47 
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he  made  by  one^party,  which  is  peculiarly  within  the  knowledge  of  the 
other,  the  party  Vitliiii  whose  knowledge  it  lies,  and  who  asserts  the 
affirmative  is  to  prove  it,  and  not  he  who  avers  the  negative.'*  In 
The  .Apothecaries*  Company  v.  Bentky^  Ry.  &  M.  159,  (21  E.  C.  L. 
R.  404,)  which  was  a  penal  action  for  practishig  as  an  apothecary 
without  a  certificate,  Abbott,  C.  J.,  held  that  the  defendant  was  bound 
to  prove  his  qualification.  Tiiat  was  a  stronger  case  than  the  present 
or  those  on*  the  game  laws,  because  the  plaintiffs  could  easily  have 
furnished  the  negative  proof. 

Lord  Denman,  C.  J.  This  was  an  action  of  ejectment,  founded  on 
alleged  breaches  of  covenants  to  insure  and  to  repair.  There  was  no 
direct  proof  of  non-insurance,  but  the  defendant,  when  called  upon  at 
the  irial  to  produce  a  policy,  after  notice,  did  not  do  so.  I  think  that 
quite  insufficient.  Then  it  is  said  that  the  fact  of  insurance  ought  t# 
have  been  proved  by  the  defendant.  I  am  not  of  that  opinion.  The 
estate  was  vested  in  him ;  and  his  title  could  be  got  rid  of  only  by 
proving  a  forfeiture.  I  do  not  dispute  the  cases  on  the  game  laws 
wliich  have  been  cited ;  but  there  the  defendant  is,  in  the  first  instance, 
shown  to  have  done  an  act  which  was  unlawful  unless  he  was  quali- 
fied ;  and  then  the  proof  of  qualification  is  thrown  upon  tlie  defendant. 
Here  the  plaintiff  rehes  on  something  done  or  permitted  by  the 
lessee,  and  therefore  takes  upon  himself  the  burden  of  proving  that 
fact.  The  proof  may  be  difficult  where  the  matter  is  peculiarly  within 
the  defendant's  knowledge ;  but  that  does  not  vary  the  rule  of  law. 
And  the  landlord  might  have  had  a  covenant  inserted  in  the  lease,  to 
insure  at  a  particular  office,  or  to  produce  a  policy  when  called  for,  on 
pain  of  forfeiture.  If  he  will  make  the  conditions  of  his  lease  such  as 
render  the  proof  of  a  breach  very  difficult,  the  Court  cannot  assist  him. 
As  to  non-repair,  the  question  was  for  the  jury,  and  the  learned  Judge 
expresses  no  dissatisfaction. 

LiTTLEDALE,  J.  lu  the  cases  cited,  as  to  game,  the  defendant  had 
to  bring  himself  within  the  protection  of  the  statutes  which  prohibited 
any  person  from  using  an  engine  to  destroy  game,  or  from  having  it  in 
liis  possession,  unless  properly  qualified  or  authorized.  A  like  obser- 
vation applies  to  The  Apothecaries*  Company  v.  Bent  ley.  But  here, 
where  a  landlord  brings  an  action  to  defeat  the  estate  granted  to  a 
lessee,  the  onus  of  proof  ought  to  lie  on  the  plaintiff.  It  is  true  that, 
if  the  action  had  been  in  covenant,  the  onus  would  have  lain  on  the 
defendant ;  but  that  does  not  show  that  it  will  so  lie  in  a  different  form 
of  action.  As  to  the  notice  to  produce,  the  only  effect  of  such  a  notice 
*»s,  that  the  party  serving  it  may  give  secondary  evidence  of  the  docu- 
ment if  it  is  not  produced.  If  he  does  not  think  proper  to  do  so,  there 
is  no  further  result.  As  to  the  non-repair,  1  think  there  is  no  good 
ground  for  a  rule. 

Patteson  and  Williams,  Js.,  concurred. 

Rule  dischai^ed. 
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BLUNT,  Gent.,  One,  &c.,  against  HESLOP.— p.  577. 

Under  ftat  2  6. 2,  c  23,  ■.  23,  which  directs  that  no  attorney  fihall  oommenoe  an  action  for  hi« 
feea  antil  the  expiration  of  one  month  or  more  after  be  shall  have  delivered  his  bill,  the 
month  is  to  be  reckoned  exdusivelj  of  the  days  on  which  the  bill  is  delivered  and  the  action 
brought 

Assumpsit  for  business  done  as  an  attorney.  Plea  (among  others 
not  material  here)  that  the  action  was  commenced  before  the  expira- 
tion of  a  month  after  delivery  of  the  bill.  Issue  thereon.  At  the  trial 
before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after  last  Michael- 
mas term,  it  appeared  that  the  action  was  brought  for  charges  within 
Stat.  2  6.  2,  c.  23,  s.  23;  that  the  bill  was  delivered  on  January  l^th, 
1836;  and  that  the  action  was  commenced  on  the  ensuing  9th  of  Feb- 
ruary. The  defendant's  counsel,  therefore,  contended  that  the  plain- 
tiff had  proceeded  before  the  time  prescribed  by  the  statute.  The  Lord 
Chief  Justice  reserved  the  point ;  and  the  plaintiff  had  a  verdict  on  this 
issue,  ^lexander^  in  the  next  term,  moved  for  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  the  defendant  on  this  issue ; 
insisting  that,  on  a  right  construction  of  the  statute,  a  lunar  (a)  month 
ought  to  elapse  between  the  days  of  delivering  the  bill  and  commencing 
an  action,  exclusive  of  both  days.     The  Court  granted  a  rule  nisi. 

Channell  now  showed  cause.  The  words  of  stat.  2  G.  2,  c.  23,  s. 
23,  are,  that  no  attorney  or  solicitor  shall  commence  any  action  for  the 
recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in  equity, 
'-until  the  expiration  of  one  month  or  more  after  such  attorney  or  soli- 
citor respectively  shall  have  delivered  unto  the  party  or  parties  to  be 
charged  therewith,  or  left  for  him,  her  or  them,  at  his,  her  or  their  dwell- 
ing house,  or  last  abode,  a  bill,  &c.  Here  the  bill  was  delivered  after 
the  expiration  of  a  month,  if  the  month  be  taken  to  include  the  12th  of 
January,  and  not  to  the  9th  of  February.  The  general  rule  is,  that 
where  time  is  computed  from  an  act  done^  the  day  of  doing  the  act  is 
included ;  Castle  v.  Burdittj  3  T.  R.  623,  (which  is  nearly  in  point, 
for  the  delivery  of  a  bill  is  in  the  nature  of  a  notice  of  action,)  Glass- 
ington  V.  Rawlins^  3  East,  407;  Rex  v.  Adderley,  2  Dong.  463.  A  dis- 
tinction was,  indeed,  introduced  in  Lester  v.  Garland^  15  Ves.  248. 
Sir  W.  Grant,  Master  of  the  Rolls,  there  seemed  to  approve  of  the 
suggestion  made  at  the  bar,  that  where  the  day  is  to  be  included,  the 
act  done  is  ^  an  act,  to  which  the  party,  against  whom  the  time  runs, 
is  privy.''  Here  that  party  is  so,  unless  it  can  be  said  that  the  client  is 
not  privy  to  the  delivery  of  the  bill,  because  it  may  be  left  at  his  dwell- 
ing house  or  last  place  of  abode.  But  the  same  argument  would  apply 
to  a  notice  of  action ;  yet  in  that  case  the  day  is  included.  In  Pellew 
V.  The  Hundred  of  fVonfordy  9  B.  &  C.134,  (17  E.  C.  L.  R.  343,)  the 
act,  or  event  (and  Sir  W.  Grant  puts  an  event  on  the  same  footing  as 
an  act)  was  a  fire ;  and  the  day  was  excluded,  partly,  it  seems,  on  the 
principle  adverted  to  in  Lester  v.  Garland,  that  the  party  to  be  affected 
was  not  privy  to  the  occurrence.  Batley,  J.,  in  Hardy  v.  Ryh^  9  B. 
&  C.  603,  (17  E.  C.  L.  R.  456,)  recognises  that  principle,  and  cites 
from  Sir  W.  Grant  the  instance  of  a  notice  of  action  among  those  in 
which  the  day  should  be  included.  In  Ex  parte  Farquhar,  Mont.  & 
Mac.  7,  which  turned  upon  the  words  of  stat.  6  G.  4,  c.  16,  s.  81,  ren- 

(a)  tftfftf  V.  teoidi,  5  Eap.  N.  P.  C.  168. 
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dering  conveyances  and  contracts  by  a  bankrupt  valid,  if  "  made  and 
entered  into  more  than  two  calendar  months  before  the  date  and  issuing 
of  the  commission,"  Sir  John  Leach,  Vice  Chancellor,  held  that  one  of 
the  days  must  be  included;  and  the  Lord  Chancellor  (Lord  Lyndourst) 
confirmed  that  ruling.  That  case  was  recognised  and  acted  upon  by 
this  Court  in  Godson  v.  Sanctuary,  4  B.  &  Ad.  255,  (24  E.  C.  L.  R 
53.)  There  is,  indeed,  a  late  case,  fFebb  v.  Fairmaner,  (a)  in  which 
the  Court  of  Exchequer  decided,  that  goods  being  sold  "to  be  paid  for 
in  two  months,"  the  day  of  the  contract  was  excluded;  but  neither  Ex 
parte  Farqvkar,  Mont.  &  Mac.  7,  nor  Godson  v.  Sanctuary  was 
noticed  there ;  nor  was  the  criterion  of  privity  referred  to.  Tlie  case 
seems  hardly  reconcilable  with  former  decisions. 

.Alexander  and  Buti^  contri.  The  words  of  the  statute  here  ("  the 
expiration  of  one  month  or  more  after,"  &c.)  imply  exclusion.  It  may 
have  been  properly  held  that  one  day  should  be  included,  where  either 
the  words  prescribing  the  time  have  been  quite  general,  as  in  Rex  v. 
Goodenoughj  2  A.  &  E.  463,  (29  E.  C.  L.  R.  144;)  S.  C,  as  Rex  v. 
The  Justices  of  Cumberland,  4  N.  &  M.  378,  (30  E.  C.  L.  R.  380 ;) 
or  the  direction  has  been  that  the  thing  should  be  done  <^  within"  a 
certain  time,  {b)  But  here  the  words  "or  more"  are  equivalent  to  "at 
least,"  which  has  been  held  to  operate  exclusively ;  Zovch  v.  Empsey, 
4  B.  &  Aid.  522,  (6  E.  C.  L.  R.  506 ;)  Regina  v.  The  Justices  of  Shrop- 
shire, ante,  p.  367.  The  cases  of  Castle  v.  Burdilt,  3  T.  R.  623; 
Glassington  v.  Rawlins,  3  East,  407,  cannot  any  longer  be  considered 
as  furnishing  a  general  rule  on  this  subject;  the  authority  of  the  first 
was  questioned  by  Parke,  B.,  in  Webb  v.  Fairmaner,  3  Mee.  &  W.  473. 
In  Watson  v.  Pears,  2  Camp.  294,  where  a  patent  was  to  be  enrolled 
"  within  one  calendar  month  next  and  immediately  after  the  date  there- 
of," which  was  May  10th,  an  enrolment  on  June  10th  was  held  to  be 
in  time,  the  month  including  that  day,  and  not  May  lOth.  Pellew  v. 
The  Hundred  of  Wonford,  9  B.  &  C.  134,  (17  E.  C.  L.  R.  343,)  and 
Hardy  v.  Ryle,  9  B.  &  C.  603,  (17  E.  C.  L.  R.  456,)  are  in  favour  of 
excluding  the  day  of  the  act  or  event.  As  to  the  criterion  of  privily ; 
in  Lester  v.  Garland,  15  Ves.  248,  the  Master  of  the  Rolls  expressly 
declined  laying  down  any  general  rule ;  but,  if  the  reckoning  of  time 
were  to  depend,  as  was  there  suggested,  on  the  privity  of  that  person 
agahist  whom  the  time  is  to  run,  the  plaintiflf  here  would  not  be  en- 
titled to  recover,  for  no  privity  appears  between  him  and  his  client  as 
to  the  delivery  of  the  bill.  The  authority  of  Ex  parte  Farguhar, 
must  be  considered  as  shaken,  at  least,  by  Webb  v.  Fairmaner, 
which,  if  correctly  decided,  must  determine  the  present  case.  The 
reasonableness  of  the  defendant's  construction  here  will  be  apparent, 
if  it  be  supposed  that  the  statute  had  given  two  days  only  instead  of  a 
month  for  bringing  the  action.  Might  the  action,  in  that  case,  have 
been  commenced  the  next  day  but  one  after  delivering  the  bill  ?  The 
object  of  Stat.  G.  2,  c.  23,  s.  23,  was  that  the  client  should  have  due 
time  to  examine  the  charges,  and  take  advice  upon  them ;  Brooks  v. 
Mason,  1  H.  Bl.  290 :  the  construction  which  lengthens  the  time  is 
most  agreeable  to  this  intention. 

Lord  Denman,  C.  J.  I  do  not  see  how  it  is  possible  to  give  the  full 
benefit  of  this  statute  without  saying  that  there  shall  be,  before  the 
action  is  commenced,  twenty-eight  days,  and  so  many  hours  over  as 

(a)  Reported  since  this  argument,  3  Mee.  6c  W.  473.      (b)  See  Rex  ▼.  Adderiey^  %  Dong.  463 
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Ihere   may  happen  to  be  of  the  day  on  which  the  act  takes  place,  after 
it  is  performed. 

LixTLEDALE,  J.  The  words  being  "  one  month  or  more,"  we  must 
suppose  that  the  client  was  intended  to  have  a  full  monih  after  the  de- 
livery of  the  bill. 

Paxteson,  J.  Whatever  may  be  the  case  where  the  thing  is  to  be 
done  **  within"  such  a  time  after  an  act  done,  Mr.  Alexander's  con- 
struction is  correct  here,  where  the  action  is  not  to  be  brought  "  until 
the  expiration  of  one  month  or  more  after"  the  delivery  of  the  bill. 

Williams,  J.,  concurred. 

Rule  absolute  for  entering  a  nonsuit,  {a) 

(a)  A  rale  in  this  form  was  agreed  upon  for  reasons  which  it  is  nut  material  to  state. 


JOSIAH  THOMAS  POOLE  and  DAVID  CHARLES  POOLE 
against  WARREN.— p.  5S2. 

Defendant,  in  an  action  for  double  value  under  stat  4  G.  2,  c.  28,  s.  1,  had  notice  to  produce  the 
ori^nal  notice  to  quit,  but  refused.  Plaintiff  then  produced  and  proved  a  copy,  by  which 
it  appeared  that  there  was  an  attesting  witness.  Held,  that  the  attesting  witness  need  not  be 
called. 

K.,  being  beneficially  interested  in  the  revernion,  joined  with  the  trustee,  who  was  legally  en- 
titled in  mortgaging  it  to  plaintiff;  and  K.,  by  the  mortgage  deed,  with  the  approbation  of 
pUintifC  testified  by  plaintiflTs  executing  the  deed,  appointed  G.  to  be  receiver,  agent,  an<l 
attorney  of  IC,  to  demand  and  collect  rents,  to  adjust  accounts,  to  sue  or  distrain  for  rent, 
give  notice  to  quit,  and  eject  on  refufial,  and  to  du  all  that  K.  could  have  done  if  the  deed  had 
not  been  made.  K.,  the  trustees,  and  plaintiff,  executed  the  deed.  Held,  that  G.  was  an 
agent  lawfully  authorized  to  give  the  notice  required  by  the  statute. 

Debt.  The  declaration  stated  that  defendant,  hefore  and  at  the  time 
of  giving  the  notice  and  making  the  demand  after  mentioned,  held  a  mes- 
suage, &c.,  as  tenant  thereof  to  plaintiffs  for  the  remainder,  of  a  certain 
terra  of  years,  viz.  seven  years  ending  on  the  25th  June,  1834,  which  term 
and  tenancy  then  ended,  at  a  certain  yearly,  viz.  the  yearly  rent  of  180/., 
payahle,  &c.,  the  reversion  belonging  to  the  plaintiffs;  and  thereupon, 
and  whilst  the  defendant  so  held,  viz.  on  24th  March,  1834,  and  often- 
times afterwards,  viz.  upon  the  expiration  of  the  said  term  and  tenancy, 
piaintiflfs  gave  notice  in  writing  to  defendant,  and  in  writing  demanded 
of  him  and  required  him  to  deliver  up  possession  of  the  messuage,  &c., 
to  plaintiffs,  viz.  on  the  determination  and  ending  of  the  said  term  and 
tenancy:  yet  defendant  did  not  on  the  determination,  &c.,  deliver  up 
the  possession  to  plaintiffs  according  to  the  notice  and  demand,  but 
neglected,  &c.,  and  wilfully  held  over  the  said,  &c.,  for  a  long  time  after 
the  determination  and  ending  of  the  said  term  as  aforesaid,  and  after 
the  said  notice  and  demand,  viz.  from  thence  until  and  upon  18th  Au- 
gust, 1835;  during  all  which  time  the  defendant  wrongfully  and  wil- 
fully kept  the  plaintiffs  out  of  the  possession,  &c.,  they  during  all  that 
time  being  entitled  to  possession,  contrary  to  the  statute,  &c.  Aver- 
ment, that  the  tenements  holden  over  were  of  great  yearly  value,  viz. 
the  yearly  value  of  200/.  And  thereby,  and  by  force  of  the  statute, 
the  defendant  became  liable  to  pay  to  the  plaintiffs  a  large  sum,  viz. 
400/.,  being  at  the  rate  of  double  the  yearly  value,  &c. 

The  first  plea  led  to  a  demurrer.  Plea  2.  That  defendant  held  ovei 
the  said  tenements  under  a  fair  claim  of  title  to  hold  the  same,  and  not 
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contumaciously :  verification.  Roplication,  that  defendant  wrongfully, 
wilfully,  and  contumaciously  held  over,  without  any  fair  claim  of  title, 
&c. :  conclusion  to  the  country.  Issue  thereon.  Plea  3.  That  plain- 
tiffs did  not  give  notice  in  writing  to  defendant,  nor  did  they  in  writing 
demand  of  him  or  require  him  to  deliver  up  possession  of  the  said 
messuage,  &c.,  in  manner,  &c. :  conclusion  to  the  country.  Issue 
thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  aAer 
Michaelmas  term,  1836,  the  plaintiffs  put  in  and  proved  the  exe4:utiou 
of  a  deed  of  1833,  whereby  certain  trustees,  entitled  to  the  legal  rever 
sion  on  the  defendant's  term,  and  Arthur  Keating  and  jJnn  Keating 
his  wife,  the  parties  beneficially  interested  in  the  reversion,  assigned 
the  reversion  to  the  plaintiffs,  to  secure  the  payment  of  4000/.  This 
deed  contained  the  following  clause.  "  And  the  said  Arthur  Keating 
and  *^nn  Keating^  with  the  approbation  of  the  said  Josiah  Thatnas 
Poole  and  David^harles  Foole,  testified  by  their  respectively  execut- 
ing these  presents,  have,  and  each  and  every  of  them  hath,  nominated, 
constituted,  and  appointed,  and  by  these  presents  do**  &c.,  "  Samvel 
John  Grellett  to  be  the  receiver,  agent,  and  attorney  of  the  said  Arthur 
K  and  Ann  Ky  for  them  and  their  respective  executors  and  adminis- 
trators, and  in  their  respective  names  and  stead,  to  ask,  demand,  col- 
lect, and  receive  all  and  singular  the  rents  and  profits  of  the  said  lease- 
hbld,"  &c.,  "and  premises  hereby  assigned  or  expressed  so  to  be,  from 
the  present  and  futui'e  tenants  and  occupiers  thereof  respectively,  or 
other  the  person  or  persons  liable  to  pay  the  said  rents  and  profits,  as 
and  when  the  same  shall  from  time  to  time  become  due,  until  the  said 
sum  of  4000/.  and  ail  interest  thereof  shall  be  fully  satisfied  and  dis- 
charged, and  for  that  purpose  to  settle  and  adjust  all  accounts  and  dif- 
ferences relating  to  the  said  rents  and  profits,  and  to  make  such  allow- 
ances therefrom  as  occasion  shall  from  time  to  time  require,  and  in  case 
of  non-payment  of  the  said  rents  and  profits,  or  any  part  thereof,  to 
take  and  use  such  lawful  remedies  for  the  recovery  and  obtaining  pay- 
ment of  the  same  respectively  by  action,  suit,  distress,  or  otherwise,  as 
shall  be  thought  necessary  or  expedient,  and  also  to  give  notice  to  the 
tenants  or  occupiers  of  the  said  leasehold  premises,  or  any  part  of  them,  to 
quit  possession  of  the  same  or  of  such  parts  thereof  as  may  be  in  their 
respective  occupation,  and,  on  refusal  or  neglect  so  to  do,  to  eject  them 
respectively  therefrom,  and  also  to  demise  or  let,**  &c.,  "  and  further 
to  do,  perform,  and  execute  all  other  matters  and  things  requisite  or 
proper  in  or  concerning  the  said  premises  as  fully  and  effectually  to  ail 

,  intents  and  purposes  as  the  said  Arthur  K  and  Ann  Ky  their  execu- 
tors, sidministrators,  or  assigns  respectively  could  or  might  themselves 
do,  or  might  have  done  if  these  presents  had  not  been  made.'*    The 

.  trustees,  Arthur  and  Ann  Keating  and  the  plaintiffs  were  parties  to 
this  deed.  The  plaintiffs  then  put  in  a  copy  of  a  notice  (having  given 
the  defendant  notice  to  produce  the  original,  which  he  refused  at  the 
trial  to  do,)  and  proved  the  service  of  the  original  on  the  defendant. 
The  notice,  according  to  the  copy,  was  dated  March  24th,  18.34,  signed 
by  Grellett ;  and  there  was  one  attesting  witness  to  the  signature. 
The  notice  recited  the  deed  of  1833 :  and  Grellett  thereby  gave  notice 
to  yield  quiet  possession  of  the  premises,  on  or  before  24th  June,  1S34, 
in  good  condition,  &c.,  "and  to  do  all  things  necessary  in  fulfilment  of 
the  clauses  contained  in  your  lease,  or  you  will  be  called  upon  to  pay 
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oouble  rent."  (a)  Secondary  proof  was  given  of  the  execution  of  the 
original  notice ;  but  the  attesting  witness  was  not  called.  The  lease  to 
the  defendant  was  not  proved.  It  was  shown  that  the  defendant  had 
held  on  to  the  i8th  August,  1835.  The  annual  value  was  proved  to  be 
800/.  The  defendant's  counsel  objected,  first,  that  the  attesting  witness 
to  the  notice  ought  to  have  been  called;  secondly,  that  the  authority 
given  to  Grellett  by  the  deed  of  1833,  did  not  entitle  him  to  give  the 
notice  required  by  stat.  4  G.  2,  c.  28,  s.  1  ;  thirdly,  that  the  lease  to  the 
defendant  not  being  proved,  it  did  not  appear  how  long  the  defendant 
had  held  over;  for  that,  although  the  record  admitted  a  lease  and  hold- 
ing over,  the  dates  specified  in  the  declaration  were  lioi  admitted, so  that 
no  more  than  nominal  damages  could  be  recovered.  No  evidence  being 
given  on  the  part  of  the  defendant,  the  Lord  Chief  Justice  directed  a 
verdict  to  be  entered  for  the  plaintiffs  on  the  first  issue,  for  1^.,  and  for  the 
defendant  on  the  second ;  and  likewise  reserved  leave  to  move  to  enter 
a  verdict  for  the  plaintiffs  on  the  second  issue,  and  to  increase  the 
damages  to  400/.  In  Hilary  term,  1837,  Kelly  obtained  .a  rule  accord- 
ingly. 

E.  V.  Williams  now  showed  cause.  First,  the  attesting  witness 
should  have  been  called.  In  proving  the  execution  of  the  original  docu- 
ment this  would  have  been  necessary ;  and  it  has  never  been  decided 
that  less  proof  will  suffice  in  the  case  of  a  copy.  The  fact  of  there 
being  such  a  witness  was  proved  by  the  plaintiffs  themselves.  If  notice 
were  given  to  produce  a  bond,  and,  on  its  not  being  produced,  secondary 
evidence  of  it  were  put  in,  which  showed  that  there  was  an  attesting 
witness,  then  (unless  the  opposite  party  had  an  interest  under  the  bond) 
the  witness  must  be  called.  Where  a  bond  has  been  burnt,  the  attest- 
ing witness  must  be  railed,  if  proof  of  the  execution  be  essential : 
GHUies  V.  Smither,  2  Stark.  N.  P.  C,  528,  (3  E.  C.  L.  R.)  In  Call  v. 
l>unning^  4  East,  53,  it  was  held  that  the  attesting  witness  must  be  pro- 
duced or  accounted  for,  though  the  defendant,  the  obligor  of  a  bond, 
had  admitted  the  execution,  on  oath,  in  an  answer  in  chancery.  In 
Hig^s  v.  Dixon,  2  Stark.  N.  P.  C.  180,  (3  E.  C.  L.  R.,)  it  was  held  that 
the  general  rule  applied  to  a  warrant  of  distress.  Doe  dem.  Sykes  v.  Durn- 
ford^  2  M.  &  S.  62,  (28  E.  C.  L.  R.,)  has  been  understood  to  be  a  case 
in  which  the  original  notice  was  produced ;  but  it  rather  seems,  consider- 
ing the  party  producing,  that  there  were  two  duplicate  originals :  if  the 
notice  produced  was  a  copy,  the  case  is  a  decisive  authority  here ;  and, 
even  if  the  notices  were  duplicates,  there  does  not  appear  to  be  any 
sound  distinction  in  principle.  Indeed  the  rule  must  be  considered 
general,  though  cases  may  occur,  as  in  other  branches  of  the  law  of 
evidence,  where  evidence  which  is  legally  insufficient  may  be  more 
convincing  than  that  which  the  law  requires.  Secondly,  Grellett  was 
not  duly  authorized  by  the  plaintiffs.  Stat.  4  G.  2,  c.  28,  s.  1,  requires 
the  notice  to  be  given  by  the  landlord  or  lessor,  or  reversioner,  or  "  his 
or  their  agent  or  agents  thereunto  lawfully  authorized.*'  Grellett 
here  has  not  the  authority  of  the  plaintiffs,  who  are  the  legal  reversion- 
ers, but  of  the  persons  assenting,  in  the  character  of  parties  beneficially 
interested,  to  the  conveyance  of  the  legal  interest  to  the  plaintiffs.  In 
Wilkinnon  v.  Colley,  5  Bur.  2694,  it  was  held  that  a  receiver  in  chan« 

(a)  This  is  a  safficient  notice  for  double  value,  see  Lord  MaDsfield*ii  judgment  in  Do$ 
Ustee  of  Matthew  ▼.  Jackson^  1  Doug.  176. 
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eery  was  an  agsnt  lawfully  authorized  within  the  statute ;  but  the 
question  in  that  case  seems  to  have  been  discussed  with  reference  to 
the  power  of  the  receiver  to  turn  out  the  tenant ;  and  the  authority  to 
give  notice,  so  as  to  create  a  liability  for  double  value,  appears  to  have 
been  discussed  merely  as  incidental  to  that  power.  Here  the  term  ex- 
pired by  affluxion  of  time.  It  is  true  that  the  Court  there  intimated 
that  the  law  was  remedial :  but  at  the  end  of  sect.  1  the  double  value 
is  called  a  "  penalty."  Tiiirdly,  there  is  notliing  to  show  how  long  the 
defendant  held  over,  unless  the  days  named  in  the  declaration  are  ma- 
terial. They  are  not  laid  traversably.  But,  if  they  are,  then  the  notice 
is  bad ;  for,  according  to  the  time  named  in  the  declaration,  the  term 
expires  on  the  25th  of  June,  whereas  the  notice  requires  possession  to 
be  given  up  on  the  24th  of  June.  In  Cutting  v.  Derby ^  2  W.  Bl.  1075, 
a  party  gave  notice  to  quit  on  the  last  day  of  the  term ;  and  the  Court 
held  it  good,  refusing  to  take  into  consideration  what  Blackstonjs,  J., 
termed  the  fraction  of  a  second.  But  here  the  notice  required  the  tenant 
to  quit  while  a  whole  day  was  unexpired. 

Ae//y  (with  whom  was  Moody)  contra.  First,  it  was  not  necessary 
to  produce  the  attesting  witnesses.  [Lord  Denman,  C.  J.  We  need 
not  trouble  you  on  that  point;  Cooke  \.  Tanswell,  S  Taunt.  450,(4 
E.  C.  L.  R.  163,)  which  has  the  sanction  of  Gibbs,  C.  J.,  a  very  high 
authority  on  points  of  evidence,  is  decisive  in  your  favour.]  Secondly, 
the  authority  here  is  stronger  than  in  Wilkinson  v.  Colley.  There  the 
receiver  had  no  authority  from  the  plaintiff,  but  only  from  the  Court 
of  Chancery ;  and  the  receiver  was  appohited  only  to  take  the  rents  and 
profits,  and  to  let  and  set  the  premises  with  the  approbation  of  the 
Master.  Here  the  plaintiffs  assent,  under  seal,  to  the  appointment, 
which  authorizes  Grellett  to  give  notice  to  quit  and  to  do  whatever  the 
Keatings  could  have  done.  [Lord  Denman;  C.  J.  That  case  is  too 
strong  to  be  got  over ;  though  I  thought,  at  the  trial,  that  many 
j>lausible  reasons  might  be  suggested  for  considering  a  more  strict  and 
specific  authority  to  be  requisite.  Little  dale,  Patteson,  and 
Williams,  Js.,  concurred.]  As  to  the  third  point,  the  discrepancy  be- 
tween the  notice  and  declaration  was  not  objected  to  at  the  trial. 

Lord  Denman,  C.  J.  I  would  suggest  that  the  parties  agree  that  the 
verdict  shall  stand  for  the  single  value. 

The  counsel  for  the  plauitiS's  and  defendant  assented,  {a) 

Verdict  to  stand  accordingly. 

(o)  See  Dot  dem.  MarBotk  ▼.  Read,  12  East,  67.  Doe  dem.  Earl  Manvere  ▼.  Mizem,  2  Mo. 
&  Rob.  56. 


The  QUEEN  agamst .—p.  589. 

An  indictment  charging  that  defendant  assaulted  J.  S.,  and  unlawfully,  indecently,  &c.,  (no! 
adding  publicly,)  exposed  his  person  to  J.  8.,  with  intent  to  incite  J.  8.  to  commit  an  unna* 
tural  oflfence  with  defendant,  is  not  within  atat  7  6.  4,  c  64,  a.  23,  and  the  Court  cannot  give 
the  prosecutor  his  expenses  under  that  clause. 

A  BILL  was  found  against  the  defendant  at  the  Middlesex  quarter 
sessions  for  assaulting  A.  B.,  and  unlawfully  and  indecently  exposing 
his  person  to  him,  with  intent  to  incite  him  to  commit  unnatural  practices 
with  the  defendant.     There  was  a  second  count  for  a  common  assault 
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The  defendant  removed  the  indictment  into  this  Court  by  certiorari; 
On  the  trial  before  Lord  Dbnman,  0.  J.,  at  the  Middlesex  sittings  after 
Easter  term,  1837,  the  defendant  was  acquitted.  The  Lord  Chief  Jus^ 
tice  made  an  order  directing  the  treasurer  of  Middlesex  to  pay  the 
prosecutor,  or  his  attorney,  the  costs  and  expenses  of  the  prosecution 
and  his  witnesses :  and  in  Easter  term  the  order  was  made  a  rule  of  this 
Court.  In  Trinity  term,  1837,  Joseph  Addison  obtained  a  rule  to  show 
cause  why  the  rule  of  Easter  term  should  not  be  discharged.  By  affida* 
vit.  in  answer,  it  appeared  that  the  prosecutor  and  witnesses  attended 
the  trial  on  subpoena. 

Hughes  now  showed  cause.(a) — Under  stat.  7  G.  4,  c.  64,  s.  23,  any 
Court  before  which  any  prosecutor  or  other  person  appears  on  recogni- 
sance or  subpoena  to  prosecute  or  give  evidence  against  any  person  in- 
dicted of  the  oflFences  there  mentioned,  among  which  is  "wilful  and 
indecent  exposure  of  the  person,"  is  authorized  and  empowered  to  order 
paymept  of  costs  to  the  prosecutor  and  his  witnesses.  The  order  being 
made,  this  Court  will  not  set  it  aside,  any  more  than  they  will  review 
the  decision  of  a  judge  who  has  refused  to  grant  the  order.  [Lord 
Denman,  C.  J. — The  doubt  here  is  whether  I  had  jurisdiction.]  The 
words  of  the  statute  are  "  any  Court.**  In  Rex  v.  Jeyes^  3  A.  &  E.  416, 
(30  E  C.  L.  R.OW  where  this  Court  refused  to  issue  a  mandamus 
commanding  the  treasurer  to  pay  the  costs,  Littledale,  J.,  remarked 
that,  where  the  prosecutor  had  removed  the  indictment  by  certiorari, 
the  statute  had  been  held  not  to  apply.  The  reason  is  that  the  statute 
was  passed  to  indemnify  parties  unable  to  bear  expense ;  but  that  such 
inability  is  not  likely  to  exist  where  a  party  voluntarily  removes  an  in* 
dictment  to  the  superior  Court.  That  reason  does  not  apply  when  the 
defendant  removes  the  indictment.  The  language  of  Littledalb,  J., 
in  Rex  v.  The  Treasurer  of  Exeter^  6  Man.  &  R.  167,  seems  indeed  to 
show  that  in  the  case  of  indictments  for  felony  there  is  no  distinction  as 
to  this  between  removal  by  the  prosecutor  and  by  the  defendant :  but 
such  a  view  is  not  supported  by  the  language  of  the  act,  or  by  authority. 
( He  also  referred  to  Rex  v.  Chadderton,  6  T.  R.  272,  Rex  v.  Clifton^  6 
T.  R.  344,  Rex  v.  Johnson,  4  M.  &  S.  616,  (30  E.  C.  L.  R.) 

Joseph  Addison,  contra. — First,  this  is  not  an  indictment  for  an 
offence  within  stat.  7  G.  4,  c.  64,  s.  23.  It  is  not  for  wilful  and  inde- 
cent exposure  of  the  person,  but  for  an  assault  with  intent  to  incite  to 
.an  unnatural  crime  :  the  exposure  is  not  the  gist  of  the  offence.  It  is 
not  charged  as  a  public  exposure.  Nor  does  the  indictment  charge  an 
''assault  with  intent  to  commit  felony,"  or  an  "attempt  to  commit 
felony."  Secondly,  supposing  the  offence  charged  to  be  within  the  act, 
after  removal  by  certiorari  the  statute  ceases  to  apply.  That  was  de- 
cided in  Rex  v.  Richards,  8  B.  &  C.  420,  (16  E.  C.  L.  R.,)  where  no 
distinction  is  made  as  to  the  party  removing.  [^Hughes. — In  Archbold'a 
Peers  Act8,(c)  there  is  another  report  of  that  case,  from  which  it  ap- 
pears that  the  removal  was  by  the  prosecutor,  and  that  the  ruling  applied 
to  such  removals  only.]  In  Rex  v.  Johnson,  1  Mood.  C.  C.  173,  and 
Rex  V.  Oates,  cited  in  itex  v.  Johnson,  1  Mo.  C.  C.  175,  the  prosecutor 
removed  the  indictment;  and  it  was  held  that  the  statute  did  not  apply. 
Rex  V.  Clifton  arose  on  the  highway  act,  13  G.  3,  c.  78,  s.  64,  wher<» 

a)  Before  Lord  Deaman,  C.  J.,  Littledale,  Patteaon,  and  Williams,  Ja. 

6)  See  p.  419. 

c)  VoL  i.  p.  214,  ed  8. 
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the  words  are  much  more  general.  Thirdly,  the  prosecntor  was  not 
bound  over  by  recognisance,  and  therefore  was  not  entitled  to  costs; 
and,  when  the  prosecutor  is  not  entitled,  the  witnesses  cannot  be  8o.(a) 

Cur,  adv.  vuU. 

Lord  Denman,  G.  J.,  on  a  subsequent  day  of  the  term,  (June  13th,) 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  these  costs  cannot  be  allowed,  the  offence  not 
being  within  the  clause  of  the  statute.  The  rule,  therefore,  must  be 
made  absolute.  Rule  absolute. 

(a)  As  to  this,  see  Sex  t.  JejfM,  8  A.  &  E.  416,  t.  (80  £.  C.  L.  R.,) 


ROUTLEDGE  against  ABBOTT,  NIXON,  and  HOPE.— p.  592. 

TrMpaas  for  breaking  and  entering  plaintiff's  house,  and  taking  and  converting  his  goods,  wbidi 
were  described  by  distinct  parcels.  Pleas.  1.  Not  Gaitty.  2.  That  the  house  and  good« 
were  not  plaintifl'^s.  Issues  thereon.  3.  That  the  goods  .were  not  plaintiff's,  but  the  goods 
of  a  bankrupt;  justifying  the  seizure  under  a  warrant  of  the  commissioners.  Replication, 
traversing  the  pleas.  Issue  thereon.  Verdict  for  plaintiff  as  to  the  trespasses  in  entering  the 
house,  and  Uking  parcel  A.  of  the  goods,  with  100/.  damages;  for  defendant  as  to  parod  B 
of  the  goods : 

Held,  that  the  second  and  third  issues  were  divisible,  and  that  the  verdict  must  be  entered  op 
distributively,  according  to  the  special  finding,  for  the  purpose  of  an  apportionment  of  costs 
according  to  Reg.  Gen.  Hil.  2  W.  4, 1. 74. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-house,  and 
seizing  and  taking  his  goods,  (many  distinct  parcels  of  which,  consisting 
of  fixtures  and  other  articles,  were  described,)  and  converting,  &c. 
Pleas,  1.  Not  Guilty.  2.  Tnat  the  dwelling-house  was  not  plaintiff's, 
nor  were  the  goods  and  chattels,  or  any  of  them,  the  goods  and  chattels 
of  plaintiff,  in  manner  and  form,  &c.  Conclusion  to  the  country.  3.  As 
to  seizing  and  taking  the  goods  and  chattels  in  the  declaration  men- 
tioned, and  as  to  the  said  converting  and  disposing  thereof,  that  one 
Francis  Knowles,  being  an  iim-keeper,  and  being  indebted,  &c.,  became 
bankrupt:  the  plea  then  stated  a  fiat  and  proceedings  in  the  bank- 
ruptcy, and  alleged  that  the  goods  and  chattels  were  the  goods,  &c.,  of 
Knowles,  and  that  the  commissioners  issued  their  warrant,  by  virtue 
of  wliich,  and  by  force  of  the  statute,  &c.,  Nixon  as  messenger,  Hope 
as  his  assistant  and  by  his  command,  and  Abbott  as  official  assignee 
and  as  assistant  to  Nixon  and  by  his  conrniand,  at  the  times  when,  &c., 
and  while  the  goods  and  chattels  were  Knowles's,  seized  and  took  the 
same  for  the  purpose  mentioned  in  the  warrant,  as  they  lawfully,  &c. 
Verification.  Replication,  to  pleas  1  and  2,  joining  issue ;  to  plea  3. , 
that  the  goods  and  chattels  were  not  Knowles's  in  manner  and  form, 
&c.,  but  were  the  plaintiff's,  as  stated  in  the  declaration.  Issue  was 
joined  on  this  traverse. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Hilary  term,  1837,  it  appeared  that  tiie  house  in  question  was  the  City 
Hotel,  King  Street,  Cheapside ;  that,  before  the  alleged  trespasses,  the 
plaintiff  had  taken  possession  of  it  for  the  purpose  of  carrying  on  the 
business  of  an  innkeeper,  bringing  with  him  a  quantity  of  furniture 
(mentioned  in  the  declaration)  from  Camberwell ;  and  that  there  were 
in  the  City  Hotel,  when  the  plaintiff  entered,  fixtures  and  furniture 
(also  mentioned  in  the  declaration)  which  had  been  bought  for  that 
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house.  The  defendants  endeavoured  to  show  that  the  plaintiff  had 
heen  fraudulently  set  up  in  the  business,  to  conduct  it  for  Enowles, 
who  was  an  uncertificated  hanknipt.  The  jury  found  that  the  house 
and  fixtures,  and  the  goods  brought  from  Camberwell,  belonged  to  the 
plaintiff;  and  they  assessed  the  damages  at  100/.  The  associate  endorsed 
on  the  jury  panel,  "  Verdict  for  the  plaintiff,  damages  100/.,  costs  40*.^' 
The  postea  was  drawn  up  by  the  plaintiff,  and  endorsed  on  the  record 
as  follows  : 

"  That,  as  to  the  first  issue,  the  defendants  are  guilty  of  the  several 
trespasses  within  laid  to  their  charge,  in  manner  and  form,"  &c.:  "and, 
as  to  the  second  issue,  that  the  dwelling-house  in  the  declaration  men- 
tioned was  the  dwelling-house  of  the  plaintiff,  and  that  the  goods  and 
chattels  in  the  declaration  also  mentioned  were  the  goods  and  chattels 
of  the  plaintiff,  in  manner  and  form,'*  &c. :  "  and,  as  to  the  last  issue, 
that  the  goods  and  chattels  in  the  declaration  mentioned  were  not,  at 
or  during  the  time  in  the  said  declaration  mentioned,  the  goods  and 
chattels  of  Francis  Knowles,  in  manner  alleged  by  the  defendants  in 
the  last  plea ;  but,  that  on  the  contrary  thereof,  the  said  goods  and  chat- 
tels were  and  still  are  the  goods  and  chattels  of  the  plaintiff  as  alleged 
in  the  declaration:  And  the  jurors  assess  the  damages  of  the  said 
plaintiff  on  occasion  of  the  trespasses  to  100/." 

In  Easter  term,  1837,  Sir  F,  Pollock  obtained  a  nile  to  show  cause 
why  the  postea  "  should  not  be  amended  by  making  the  same  in  con- 
formity with  the  finding  of  the  jury." 

Sir  W,  W.  Follett  now  showed  cause.  The  plaintiff  was  entitled  to 
a  verdict  on  each  of  the  issues,  and  damages  for  so  much  loss  as  he 
proved.  He  was  not  bound  to  give  evidence  as  to  all  the  articles  men- 
tioned in  the  declaration.  Before  the  New  Rules,  Reg.  liil.  2  W.  4, 1.  74 ; 
3  B.  &  Ad.  385,  [a)  the  postea  would  have  been  entered  generally ; 
and  they  do  not  warrant  such  an  entry  as  that  now  proposed.  Under 
the  rule,  Hil.  2  W.  4, 1.  74,  the  plaintiff  is  still  to  have  the  costs  of 
those  issues  on  which  he  has  succeeded,  and  the  defendant  is  to  deduct 
the  costs  ot  all  issues  found  for  him  from  the  plaintiff's  costs.  Here 
the  plaintiff  succeeded  on  all  the  issues.  [Littledale,  J.  If  the 
chattels  are  specified  in  the  declaration,  and  the  finding  on  the  issues 
be  not  divided,  it  will  appear  that  all  belonged  to  the  plauitiff.  Lord 
Denman,  C.  J.  The  title  to  some  of  the  things  may  be  bound  by  the 
finding,  in  opposition  to  the  evidence.]  If  the  plaintiff  gives  proof 
only  that  a  part  of  the  goods  belonged  to  him,  there  is  no  reason  that 
that  should  be  stated  on  the  postea.  The  question  is  not  one  of  dis- 
puted title.  The  complaint-  is  that  the  defendant  has  done  an  injury  to 
the  plaintiff's  chattels ;  the  plaintiff  is  entitled  to  recover  damages  for 
that  injury  so  far  as  he  proves  it :  if  he  proves  less  than  he  alleges,  the 
defendant  is  still  guilty  of  a  trespass,  to  which  that  issue  relates.  The 
case  differs  wholly  from  those  in  which  the  plaintiff  seeks  to  recover 
given  chattels,  or  a  particular  place.  Doe  dem.  Erringlon  v.  Erring- 
ton^  4  Dowl.  P.  O.  602,  where  Coleridge,  J.,  held  that  an  issue  was 
divisible  for  the  purpose  of  taxing  costs,  is  an  instance  of  the  latter 
kind.  In  Prudhomme  v.  Fraserj  2  A.  &  E.  645,  (29  E.  C.  L.  R.  171,) 
(the  authority  of  which  was  followed  in  that  case,)  the  single  count, 
upon  which  issue  was  taken,  raised,  in  effect,  a  number  of  issues,  upon 
distinct  libels.  If  the  operation  of  the  New  Rules  were  to  make  issues 
(a)  And  see  Reg.  HiL  4,  General  Rolei  and  Regulationt,  7 :  5  B.  dc  Ad.  it. 
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divisible  in  the  manner  here  contended  for,  the  exact  number  of  each' 
description  of  goods  mentioned  in  the  declaration  would  be  material ; 
for,  if  the  precise  number  of  each  kind  were  not  proved,  there  must 
be  a  finding  for  the  defendant.  [Patteson,  J.,  mentioned  Bowen  v. 
Jenkm,  6  A.  &  E.  911,  (33  E.  C.  L.  R.  243.)]  There,  in  case  for  dis- 
turbance of  common,  the  defendant  pleaded  that  the  cattle  were  his 
commonable  cattle  levant  and  couchant ;  the  replication  was,  that  all 
the  said  cattle  were  not  his  commonable  cattle  levant  and  couchant; 
and  issue  was  joined  on  that  averment.  It  had  been  proposed  to  prove, 
at  the  trial,  that  the  defendant,  though  entitled  to  turn  some  cattle  on, 
had  turned  on  an  unreasonable  number ;  but  this  Court  held  that  on 
the  pleadings,  if  the  defendant  had  a  right  to  put  on  any,  the  number 
was  not  material ;  and  that  the  averment,  that  all  the  cattle  were  not 
levant  and  couchant,  was  not  equivalent  to  a  new  assignment.  That 
is  an  authority  for  the  plaintiff.  Nothing  here  raises  the  question 
whether  the  defendant  took  more  or  fewer  chattels;  tlie  only  matter 
of  inquiry  on  each  of  the  issues  is,  whether  or  not  he  took  the  property 
of  the  plaintiff.  [Littledale,  J.  Has  not  the  defendant  proved  a 
part  of  the  affirmative  proposition  in  the  third  issue,  which  it  lay  on 
him  to  establish,  that  the  goods  were  Knowlcs's  ?]  If  he  had  pleaded 
that  part  were  Knowlcs's,  the  plea  would  have  been  bad,  unless  he  had 
let  judgment  go  by  default  as  to  the  rest.  [Patteson,  J.  If  he  had 
pleaded  as  to  part  only,  there  would  have  been  judgment  by  default  as 
to  the  rest.] 

Sir  F,  Pollock  and  Butt^  contra.  The  action  is  not  merely  for  an 
injury  to  the  property,  but  for  a  conversion.  The  verdict  hinds  the 
property,  as  it  would  in  an  action  of  trover.  The  chattels  here  are  as 
completely  distinguished  as  if  the  action  had  been  in  respect  of  a  horse 
and  a  bale  of  goods.  In  such  a  case,  there  might  have  been  a  decision 
in  favour  of  the  plaintiff  at  every  Uttle  expense  as  to  the  one  article  of 
claim,  and  for  the  defendant  at  great  expense  as  to  the  other.  Ought 
•he  defendant  there  to  pay  the  whole  costs  of  tiie  issue?  Doe  dem, 
Errington  v.  Erringtonj  4  Dowl.  P.  C.  C02,  and  Cox  v.  Thomason^ 
2  Cro.'&  J.  498 ;  S.  C.  2  Tyr.  411 ;  Knight  v.  Broton,  1  Dowl.  P.  C.  730, 
and  Prudhomme  v.  Eraser y  2  A.  &  E!^  645,  (29  E.  C.  L.  R.  171,)  there 
referred  to,  decide,  that,  where  Not  Guilty  is  pleaded  to  any  number 
of  counts,  it  raises  as  many  issues  as  there  are  counts ;  and  where  it  is 
pleaded  to  a  single  count  consisting  of  several  allegations,  each  of 
which  contains  a  cause  of  action,  it  raises  a  number  of  issues  equal  to 
the  number  of  such  allegations.  It  is  said  here  that  the  plaintiff  was 
not  obliged  to  give  evidence  as  to  all  the  parcels  of  goods  specified  in 
the  declaration ;  but  in  Phythian  v.  IVhite,  1  M.  &  W.  216;  S.  C.  Tyr. 
&Gr.  515,  where  the  plaintiff  declared  in  trespass  quare  clausum  fregit, 
and,  by  her  replication,  on  which  the  parties  went  to  issue,  made  title 
to  three  closes,  but  at  the  trial  gave  evidence  as  to  two  oidy,  the  Court 
of  Exchequer  held  that  the  issue  was  divisible,  and  that  the  verdict,  as 
to  one  close,  must  be  entered  for  the  defendants.  The  defendants  here 
would  be  satisfied  to  have  the  verdict  entered  distributively  on  the 
second  and  third  issues  ;  but,  if  it  were  important  with  a  view  to  tlie 
amount  of  costs,  they  would  be  entitled  to  ask  that  the  verdict  on  those 
issues  should  be  entered  entirely  for  them,  according  to  Bowen  v.  Jen- 
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Inn  ;  for  the  plaintiff  ought  to  have  new  assigned.     (They  were  then 
stopped  by  the  Court.) 

Lord  Dexman,  C.  J.  The  last  point  we  may  leave  as  we  find  it. 
On  the  other  my  mind  is  satisfied.  The  verdict  must  be  entered  for  the 
plaintiff  generally  on  the  first  issue,  and  distributively  for  the  plaintiff 
and  defendant  on  the  second  and  third. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  As  to  a  new  assign- 
ment, none  was  necessary,  the  subject-matter  being  in  its  nature  divi- 
sible. 

Patteson  and  Williams,  Js.,  concurred. 

Ordered,  that  the  postea  be  amended  by  directing  the  verdict 
to  be  entered  according  to  the  finding  of  the  jury,  dividing 
the  second  and  third  pleas,  (a) 

(a)  The  postea,  as  ultimately  drawn  ap,  atated  the  finding  of  the  jury  as  follows. 

As  to  the  first  issue,  "  that  the  defend&nts  are  guilty  of  the  several  trespasses  within  laid  to 
their  charge,  in  manner  and  form,  &c. 

As  to  the  second  issue,  *'  that  the  dwelling-house  in  the  declaration  mentioned  was  the  dwell- 
ing-house of  the  plaintiff,  and  that  certain  of  the  goods  and  chattels  in  the  declaration  mentioned, 
to  wit  two  mahogany  chests,  &c.,  (setting  forth  all  the  articles  found  to  b<«long  to  plaintiff,) 
**  were  the  goods  and  chattels  of  the  plaintiff,  in  manner  and  form  as  the  plaintiff  hatli  within 
in  that  behalf  alleged ;  and,  as  to  the  residue  of  the  goods  and  chattels  in  the  declaration  men- 
tioned, the  jurors,''  &c.,  **  say  that  the  same  were  not  the  goods  and  chattels  of  the  plaintiff,  in 
manner  and  form,"  dec 

As  to  the  last  issue,  **  that  divers  of  the  goods  and  chattels  in  the  declaration  mentioned,  to 
wit  a  feather-bed,  &c.,  (setting  forth  the  articles,)  "  were  the  goods  and  chattels  of  the  said 
Francis  Knowles,  in  manner  and  form  as  the  defendants  have  within  in  their  last  plea  in  that 
behalf  alleged ;  and,  ais  to  the  residue  of  the  goods  and  chattels  in  the  declaration  mentioned, 
the  jurors,  &c  "  say  that  the  same  were  not  the  goods  and  chattels  of  the  said  Francis  Knowlex, 
in  manner  and  form,"  &c.  **  And  the  said  jurors  assess  the  damages  of  the  plaintiff  on  occa* 
abn  of  the  trespasses  within-mentioned,  over  and  above  his  costs,"  &c.,  "  to  100/.,"  dec. 

The  defendants  obtained,  by  the  Master's  allocatur,  57/.  costs,  after  deduction  of  tlie  plaintiff's 
( and  damages. 


THOMAS  against  DA  VIES.— p.  598. 

Trespass  for  breaking  and  entering  plaintiff's  house,  and  taking  away  a  signboard  affixed  theretOi 
and  goods  not  affixed.  Pleas.  1.  Not  guilty.  2.  As  to  the  breaking,  dec,  and  taking  away 
the  signboard,  that  the  house  and  signboard  were  not  the  plaintiff's.  3.  As  to  the  same  tre^ 
passes,  that  the  house  and  signboard  were  defendant's.  Replication,  that  defendant  demised 
the  house,  with  the  signboard  affixed,  to  plaintiff,  who  entered  and  was  posbessed,  and  that 
defendant  during  the  continuance  of  the  demise  committed  the  trespasses.  Rejoinder,  tra- 
versing the  demise.  Issues  on  the  pleas  and  rejoinder.  Verdict  for  plaintiff  on  all  the  issues, 
with  20«.  damages. 

Held,  that  the  Judge  could  not  certify  to  deprive  plaintiff  of  costs  under  sUt.  43  Eiiz.  c.  6,  s.  3, 
and  that  the  plaintiff  might  recover  full  costs  without  a  certificate  from  the  Judge,  the  case 
not  being  within  stat.  22  de  23  Car.  2,  c.  9,  s.  136. 

Trespass  for  breaking  and  entering  plaintift''s  dwelling-house,  and 
seizing  and  carrying  away  a  signboard  of  plaintiif  affixed  thereto,  and 
other  chattels  (not  affixed,)  &c.  Pleas.  1.  Not  guilty.  2.  As  to  break- 
ing and  entering  the  dwelling-house  and  carryhig  away  the  signboard, 
that  the  dwelling-house  and  signboard  were  not  the  plaintitF's,  in  man- 
ner  and  form,  &c.  3.  As  to  the  same  trespasses,  that  before  the  time 
when,  &c.,  the  signboard  had  been  affixed  to  the  dwelling-house,  and 
the  same  at  the  time  when,  &c.,  remained  so  affixed  thereto  and  was 
parcel   thereof,  and   that  the  dwelling-house   was  then  defendant's 
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dwelling-house  and  freehold :  Verification.  Replication,  joining  issue 
on  the  first  and  second  pleas :  To  the  third,  that  defendant  demised  the 
dwelling-house  to  plaintiff  for  a  year  and  so  on,  &c.,  by  virtue  of  whicli 
demise  plaintiff  entered  and  was  possessed,  &c.,  until  defendant  during 
the  continuance  of  the  demise  of  his  own  wrong  committed  the  tresl 
passes,  &c. :  Verification.  Rejoinder,  traversing  the  demise.  Issue 
thereon.  On  the  trial  before  Colebidoe,  J.,  at  the  Brecon  Spring 
assizes,  1837,  the  plaintiff  had  a  verdict  on  all  the  issues,  with  205. 
damages.  The  learned  Judge  certified,  under  stat.  43  Eliz.  c.  6,s.2,  lo 
deprive  the  plaintiff  of  costs. 

EvanSj  in  the  ensuing  Easter  term,  moved  that  the  full  costs  might 
be  taxed,  notwithstanding  the  certificate.  He  relied  upon  the  words 
of  the  statute,  sect.  2,  confining  the  power  of  the  Judge  to  "  any  action 
personal,"  "  not  being  for  any  title  or  interest  of  lands,  nor  concerning 
the  freehold  or  inheritance  of  any  lands  •,*^  and  he  cited  TS^ler  v.  Ben- 
nett, 5  A.  &  E.  377,  (31  E.  C.  L.  R.  360.)  [Coleridge,  J.  The  only 
trespass  proved  was  taking  down  the  signboard.]  The  pleadings  and 
postea  must  show  whether  the  Judge  had  power  or  not.  [Coleridge,  J., 
cited  Smith  v.  Edwards j  4  Dowl.  P.  C.  621.  Patteson,  J.  There 
was  an  issue  here  on  the  demise.  That  must  have  been  either  admitted 
or  proved.]     A  rule  nisi  was  granted. 

Chilton  now  showed  cause.     By  stat.  22  &  23  Car.  2,  c.  9,  s.  136,  in 
all  actions  of  trespass,  &c.,  where  "  the  Judge  at  the  trial^^  shall  not 
find  and  certify  under  his  hand,  upon  the  back  of  the  record,  "  that  the 
freehold  or  title  of  the  land  mentioned  in  the  plauitiff 's  declaration  was 
chiefly  in  questiouj^  &c.,  or  an  assault  and  battery  proved,  the  plainii^, 
if  the  damages  be  under  40*.,  shall  recover  no  more  costs  than  the 
damages  amount  to.     This,  independently  of  the  statute  of  Ehzabeth, 
precludes  the  plaintiff  from  recovering  full  costs.     There  is  a  cunent 
of  authorities  against  the  application  of  this  enactment  to  the  present 
case ;  but,  unless  they  are  overruled,  the  statute  becomes  a  dead  letter, 
except  in  a  very  few  instances.     The  statute  of  Elizabeth,  from  its 
wording,  was  found  ineffectual  in  practice ;  and  it  was  intended  by  the 
statute  of  Charles  to  remove  that  inconvenience  by  enabling  the  Judge 
to  determine,  from  the  facts  appearing  at  the  tri^l,  what  was  the  real 
matter  "chiefly"  in  dispute.     Before  the  New  Rules  of  pleading,  it 
had  been  established  (against  the  evident  meaning  of  the  act,)  that  the 
statute  of  Charles  could  not  apply  where  there  was  a  special  plea  which 
excluded  any  question  as  to  the  freehold,  the  provision  being  intended 
(as  was  supposed)  for  cases  only  where  the  freehold  might  come  in 
question,  but  in  fact  did  not :  and,  since  those  rules,  the  plain  con- 
struction of  the  statute  has  been  still  further  departed  from,  by  lidding 
that  Not  Guilty  had  the  effect  of  a  special  plea  in  saving  the  plaintifl's 
costs,  because,  by  the  rule  Hil.  4  W.  4,  tit.  Pleadings  in  Particuhir 
^9ctions,  V.  2,  5  B.  &  Ad.  ix.,  that  plea  now  operates  "  as  a  denial  thai 
the  defendant  committed  the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  possession  or  right  of  possession 
of  that  place  ;'^  Hughes  v.  Hughes,  2  Cro.  M.  &  R.  663,  S.  C.  T}t.  k 
Gr.  4 ;  (a)  Smith  v.  Edwards.     It  was  indeed  observed,  in  argument, 
in  Dunnage  v.  Kemble,  3  New  Ca.  538,  (32  E.  C.  L.  R.  242,)  that  this 
application  of  the  new  rule  could  not  take  effect  where,  by  statute, 
parties  are  enabled  to  plead  the  general  issue  and  give  special  matter  in 

(a)  Dunnage  v.  Kemble,  3  New  Ca.  638,  (39  E.  C.  L.  R  84S,)  and  PumtU  ▼.  Young, 
S  11.  dt  W.,  appear  to  be  contri,  but  were  decided  befine  the  role  of  thia  term. 
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evidence  ;  but  the  exception  is  unimportant  since  the  Rule  Trin.  1  Vict., 
8  A.  &  E.  279.  Again,  it  appears  now  to  be  doubtful,  from  the  different 
constructions  which  have  been  put  upon  the  statute  of  Charles,  whether 
a  plea  denying  the  close  to  be  the  plaintiff's  will  admit  of  a  Judge's 
certificate  or  not :  Hughes  v.  Hughes,  2  Cro.  M.  &  R.  664 ;  S.  C.  tyr. 
&  Gr.  5  ;  Howell  v.  Thomas,  7  Car.  &  P.  342,  (32  E.  C.  L.  R.  534  ;) 
Purnell  v.  Young,  3  M.  &  W.  288.  {h)  It  has  never  been  sufficiently 
remarked  that  by  this  statute  the  Judge  is  to  certify  that,  at  the  trial  of 
the  cause,  the  freehold  was  chiefly  in  question.  The  state  of  authori- 
ties on  the  subject  shows  the  necessity  of  reverting  to  the  plain  words 
o^  the  statute.  [Patteson,  J.  You  ask  us  to  overrule  Purnell  v. 
Youngr\      Chilton  admitted  that  this  was  the  effect  of  his  argument. 

Evans,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  We  ought  not  to  hear  this  further  discussed. 
The  current  of  authorities  is  too  strong  to  admit  of  our  overruling 
them.  Mr.  Chitty  (1  Statutes,  219,  tit.  Costs  in  General,  note  1,  in  his 
edition  of  Statutes)  urges  the  same  doubts  which  have  just  been  pre- 
sented as  to  the  construction  that  has  been  put  upon  the  statute  of 
Charles,  citing  the  opinion  of  Sir  W.  D.  Evans  (3  Statutes,  301,  note  1, 
tit.  Costs,  3d  ed.)  against  it,  and  disapproving  of  Lord  Kenton's  course 
of  argument  in  Peddell  v.  Kiddle,  7T.  R.  659.  But,  after  the  decisions 
of  so  many  years,  and  the  judgment  lately  delivered,  on  consideration, 
by  the  Court  of  Exchequer,  we  cannot  overrule  the  prevailing  con- 
struction.    The  rule  for  taxing  the  full  costs  must  be  absolute. 

LiTTLEDALE,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  absolute. 

(6)  See  p.  396. 


PURSELL  against  HORN  and  ELIZABETH,  his  Wife, 
—p.  602. 

TreftpsM  for  assaulting  plaintifi)  and  throwing  water  upon  him,  and  also  wetting  and  damaging 
bis  clothes.  Pleas,  1.  As  to  assaulting  plaintifl^  and  welting  and  damaging  his  clothes,  a 
justification  :  Replication  de  injurid.  2.  As  to  the  residue  of  the  trespasses,  not  guilty.  Is- 
sues thereon.     Verdict  for  plaintiff  on  both  issues ;  damages,  a  farthing. 

Held,  that  plaintiff  could  not  recover  more  costs  than  damages,  without  a  judge's  certificate  under 
«tat.  22  &  23  Car.  2,  c  9,  s.  136,  since  the  declaration  was  for  a  buUiry,  as  well  as  an  assault, 
and  therefore  the  case  was  within  the  statute :  and  the  special  plea  of  justification  did  not 
(Xtcnd  to  any  alleged  trespass  in  the  declaration  amounting  to  a  battery. 

Trespass.  The  declaration  stated  that  defendant  Elizabeth,  on,  &c., 
assaulted  plaintiff,  "  and  then  cast  and  threw  divers  large  quantities  of 
boiling  water  on  the  plaintiff,  and  also  then  wetted,  damaged,  and 
spoiled  the  clothes  and  wearing  apparel,  to  wit,  one  great-coat,"  &c., 
of  the  value,  &c.,  "which  the  plaintiff  then  wore,"  by  means  of  which 
be  was  hurt,  scalded,  &c.,  and  forced  to  expend  money  in  endeavouring 
to  cure  himself. 

Pleas.  1.  "As  to  the  said  assaulting  the  said  plaintiff  as  in  the  said 
declaration  mentioned,  and  wetting,  damaging,  and  spoiling  the  said 
tiothes  and  wearing  apparel  of  the  said  plaintiff,  as  therein  also  men- 
tioned;" that  plaintiff  assaulted  and  would  have  beaten  defendant  Eliza- 
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beth,  wherefore  she  defended  herself  as  she  lawfully,  &c.,  "  and  in  so 
doing  did  necessarily  and  unavoidably  a  little  assault  the  said  plaintitl. 
and  a  little  wet,  damage,  and  spoil  his  said  clothes  and  wearing  apparel 
in  the  said  declaration  mentioned,  doing  no  unnecessary  damage,"  &:c. 
Verification.  2,  As  to  the  residue  of  the  trespasses  in  the  declaration 
mentioned,  Not  Guilty.  Replication  to  the  first  plea,  de  injuria  Issues 
joined  on  the  replication  and  second  plea. 

On  the  trial  before  Littledale,  J.,  at  the  Northampton  Spring 
assizes,  1837,  the  jury  found  a  verdict  for  the  plaintiff,  damages  one 
farthing.  The  learned  Judge  did  not  certify  under  stat.  22  &  23  Car. 
2,  c.  9,  s.  136.  The  finding  stated  -n  the  postea  was,  on  the  first  issue, 
that  Elizabeth  Horn,  of  her  own  wrong  and  without  the  cause,  &c., 
committed  the  said  trespasses,  in  manner  and  form,  &c. ;  and,  on  the 
second  issue,  that, "  as  to  the  residue  of  the  said  trespasses,  the  said 
defendants  are  guilty  thereof,  in  manner  and  form,"  &c. :  and  that  the 
jury  assess  the  plaintiff's  damages,  over  and  above  his  costs  and 
charges,  &c.,  to  one  farthing,  and  for  those  costs  and  charges,  to  40.?. 
IVadHingtouy  in  Trinity  term,  1837,  obtained  a  rule  nisi  for  amending 
the  postea  by  substituting  one  farthing  costs  for  40^. 

Humfrey  now  showed  cause.  Stat.  22  &  23  Car.  2,  c.  9,  s.  136, 
deprives  of  costs  "  in  all  actions  of  trespass,  assault  and  batter}'',  and 
other  personal  actions,"  where  the  damages  are  found  below  forty  shil- 
lings, and  the  judge  does  not  certify  "  that  an  assault  and  battery  was 
sufficiently  proved."  This  is  not  a  case  within  the  statute,  because  no 
battery  was  alleged.  It  is  laid  down  in  Com.  Dig.  Battery^  (C,)  that, 
"  if  a  man  strike  at  another,  and  do  not  touch  him,  it  is  no  battery,  but 
it  will  be  an  assault."  "  So"  "  if  he  throws  stones,  water,  or  other 
liquor  upon  him  ;"  citing  Reg.  Brev.  108  b.  [Lord  Denman,  C.  J. 
Is  it  no  battery,  if  a  man  throws  a  stone  at  another  and  breaks  his  ami  ? 
The  notion  must  have  been  that  battery  could  not  be  committed  except 
with  something  which  the  party  he'd  in  his  hand  at  the  time ;  but  tiiat 
cannot  be  maintained  (a)].  If  throwing  water  on  the  plaintiff  be  a 
battery,  the  justification  here  admits  it,  and  then  no  certificate  was 
necessary. 

fVacIdingion,  contri.  The  words  "  upon  him,"  in  Com.  Dig.,  Bat- 
tery, (C,)  must  have  been  used  by  mistake.  This  may  be  inferred 
from  other  placita  under  the  same  head.  (He  was  stopped  by  the  Court 
on  this  point.)  The  justification  here  omits  any  reference  to  that  which 
constitutes  a  battery.  Nothing  is  justified  but  assaulting  the  plaintiif, 
and  wetting,  damaging,  and  spoiling  his  clothes.  The  latter  averments 
are  mere  matter  of  gravamen,  and  ancillary  to  the  main  charge ;  they 
do  not,  tlierefore,  take  the  case  out  of  the  statute ;  Bannister  v.  Fisher, 
1  Taunt.  357 ;  Mears  v.  Greenaway,  1  H.  Bl.  291;  [h)  Hamson  v.  ^id- 
shead,  Bull.  N.  P.  329,  S.  C.  Sayer's  Rep.  91.  In  Johnson  v.  North- 
wood,  7  Taunt.  689,  (2  E.  C.  L.  R.  257,)  the  defendant,  in  his  pleas,  con- 
fessed a  battery.  In  the  present  justification  the  fact  to  which  the  wet- 
ting and  damaging  are  treated  as  the  gravamen  is  not  a  battery,  but 
merely  "  assaulting"  the  plaintiff.  The  clothes  might  be  wetted  and 
damaged  without  a  battery. 

Lord  Denman,  C.  J.     I  think  that  a  battery  does  not  necessarily 

(a)  "  A  man  cannot  justify"  "  a  batteiy  by  throwing  stones  molliter  against  a  trespasser.** 
Com.  Dig.,  B'tftery,  (A ;)  citing  2  Roll.  Abr.  548,  L  45.  Trespas  d'assalt  et  battcrie,  (G,)  8 
Colt  ▼.  Maunder. 

(6)  And  see  Aikinton  ▼.  Jaek9on,  there  dted  :  p.  295. 
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mean  something  done  cominus.  But  it  must  imply  personal  violence  ; 
and  I  think  that  the  matter  justified  by  this  plea  is  not  a  battery.  The 
rule  must  be  absolute. 

Little  DALE,  J.  The  argument  for  the  plaintiff  on  the  first  point 
would  go  the  length  of  saying  that  to  shoot  at  a  person  and  hit  him 
would  be  no  battery.     ' 

Patteson  and  Williams,  Js.,  concurred. 

Rule  absolute,  (c) 

W  «ee  Bone  v.  Daw,  3  A.  &  E.  711,  (30  E.  C.  L.  H.  190.) 


HEAD  against  BALDREY.— p.  605. 

The  Court  will  not,  before  taxation  of  cotts,  make  an  order  as  to  the  principle  upon  which  they 
are  to  be  taxed,  if  objection  be  taken  to  that  course. 

fF,  H.  TVatson  obtained  a  rule,  in  Easter  term  last,  calling  upon  the 
plaintiff  to  show  cause  why  he  should  not  pay  the  defendant  or  his 
attorney  the  said  defendant's  costs,  pursuant  to  R.  Hil.  4  W.  4,  Gene- 
ral Bules  and  Regulations^  7,  (5  B.  &  Ad.  iv.,)  to  be  taxed  by  the 
Master,  and  why  the  plaintiff  should  not  be  deprived  of  the  costs  of  the 
issue  upon  which  he  had  succeeded. 

By  the  affidavits  in  support  of  the  rule,  it  appeared  that  there  had 
been  several  counts  in  this  case,  and  several  issues  of  law  relating  to 
the  first  count  only,  and  several  of  fact ;  that  the  defendant  had  obtained 
judgment  on  demurrer  on  all  the  issues  of  law,  {a)  and  that  the  plain- 
tiff had  afterwards  obtained  a  verdict  on  all  the  issues  of  fact.  The 
affidavits  stated  the  circumstances  under  which  particular  evidence  was 
produced,  and  other  matters,  which  the  judgment  of  the  Court  renders 
it  unnecessary  to  state.  Final  judgment  had  not  been  entered  up,  and 
there  had  been  no  taxation. 

Kelly  now  showed  cause,  and  suggested  a  preliminary  objection, 
that  the  application  was  premature,  inasmuch  as  the  Master,  on  taxa- 
tion, might  take  the  view  which  the  defendant  contended  was  the  cor- 
rect one ;  in  which  case  the  application  would  be  unnecessary :  and 
that,  in  the  mean  time,  the  plaintiff  was  put  to  expense  which  might 
eventually  turn  out  to  be  useless. 

IV,  H.  Watsony  contra.  The  Master  has  intimated  that  there  is  a 
difficulty  in  the  case ;  and,  as  the  question  will  ultimately  come  before 
the  Court,  it  is  unnecessary  to  incur  the  expense  of  taxing  previously. 
Ill  Doe  dem,  Errington  v.  Erringtonj  4  Dowl.  P.  C.  602,  [a)  the 
('ourt  allowed  the  question  of  taxation  to  be  discussed  at  this  stage. 
[Patteson,  J.     The  objection  was  not  taken.] 

Per  Curiam.{b)  Parties  may  find  it  convenient  to  agree  to  such  a 
(rourse ;  but  the  Court  cannot,  if  the  objection  be  before  them,  antici- 
pate the  decision  of  the  Master,  and  presume  that  he  will  decide  erro- 
neously. 

Rule  discharged. 

(a)  See  this  ari^um^nt  and  judgment  in  Head  v.  Raldrey,  6  A.  &  E.  459,  (33  E.  C.  L.  R.  10^) 
(a)  See  Prudhomrne  ▼.  Fraser,  2  A.  &  E.  645,  (29  E.  C.  L.  R.  171.) 
^b)  Lord  Denman,  C.  J.,  Littledale,  Pattesori;  and  Coleridfie,  Ja. 
VOL.  XXXV. — 48 
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ROBINSON  against  MESSENGER.— p.  606. 

Since  the  mlea  of  Hil.  4  W.  4,  a  Jadge  may  still  certify,  under  stat.  4  Ann.  o.  16,  b.  5, 
tbat  a  defendant  (who  succeeds  on  an  issue  that  goes  on  to  the  whole  action)  had 
probable  cause  to  plead  one  of  several  pleas,  which  is  found  against  him. 

Assumpsit  for  breach  of  warranty  of  a  horse.  Pleas.  1.  Non 
assumpsit.  2.  That  the  horse  was  sound,  excepting  as  to  a  defect  re- 
served in  the  warranty.  On  the  trial  before  Patteson,  J.,  at  the  last 
Appleby  assizes,  a  verdict  was  found  for  the  defendant  on  the  first  issue, 
and  for  the  plaintiff  on  the  second.  Afterwards,  on  4th  May,  Patte- 
son, J.,  upon  an  ex  parte  application,  certified  on  the  back  of  the  record 
that  the  defendant  had  a  probable  cause  to  plead  the  second  plea.  On 
the  taxation,  the  Master  refused  to  tax  the  plaintiff's  costs  of  the  8ecoD<l 
issue.  The  plaintiff  afterwards  applied  to  the  learned  judge  that  the 
certificate  might  be  annulled,  and  the  Master  be  at  liberty  to  review  his 
taxation.  His  Lordship  declined  to  make  the  order  prayed,  and  directed 
an  application  to  the  Court.  DundaSy  in  this  term,  obtained  a  rule 
calling  on  the  defendant  to  show  cause  why  it  should  not  be  referred 
back  to  the  Master  to  review  his  taxation ;  and  the  defendant  was 
ordered  to  produce  the  record  on  showing  cause. 

Armstrong  and  Sir  (7.  A.  Lewin  now  showed  cause. — Stat-  4  Ann. 
c.  16,  which  (sect.  4)  allows  several  pleas,  enacts  by  sect.  6  that,  if  a 
verdict  in  any  issue  be  found  for  the  plaintiff,  costs  shall  be  given  at  the 
didcrction  of  the  Court,  ^'  unless  the  judge,  who  tried  the  said  issue, 
shall  certify,  that  the  said  defendant,  or  tenant,  or  plaintiff  in  replevin, 
had  a  probable  cause  to  plead  such  matter  which  upon  the  said  issue 
shall  be  found  against  him."  Upon  this  statute  it  was  held,  in  Cooke 
V.  Sayer,  2  Burr.  753,  S.  C.  2  Wils.  85,  that,  if  on  the  whole  the  plain- 
tiff had  no  cause  of  action,  he  should  not  have  costs  of  the  issue  upon 
which  he  succeeded.  The  issue  there,  on  which  the  plaintiff  succeeded, 
was  one  of  fact:  that  on  which  he  failed  was  one  of  law,  which  was 
decided  on  demurrer  ifter  the  t.ial:  so  that  there  was  no  certificate. 
Here  the  judge  has  certified.  It  will  be  said  that  stat.  4  Ann.  c.  16,  is, 
as  to  this  matter,  repealed  by  the  rules  of  Hil.  4  W.  4.  But  those  rules, 
though  they  have  the  force  of  an  act  of  parliament,  can  repeal  a  statute 
only  so  far  as  they  contain  enactments  repugnant  to  such  statute :  the 
judges  had  no  direct  power  to  repeal  existing  statutes;  and  there  is  no 
such  repugnancy.  The  rule  Hil.  4  W.  4,  General  Bules  and  Regula- 
tions^ 7,  5  B.  &' Ad.  iv.,  (27  E.  C.  L.  R.,)  makes  a  defendant,  pleading 
more  than  one  plea,  and  failing  to  establish  a  distinct  ground  of  defence, 
liable  for  the  costs  of  the  pleas,  including  the  evidence.  That  applies 
not  to  a  case  where  the  two  pleas  raise,  as  here,  defences  altogether  dis- 
tinct in  their  nature,  but  to  cases  where  the  same  evidence  will  prove  the 
two  ploas.  The  supposition  is  that  both  the  pleas  are  proved.  The  case 
>f  a  defendant  succeeding  on  one  issue,  and  failing  on  another,  is  left  to 
the  former  regulations,  stat.  4  Ann.  c.  16,  s.  5,  and  Reg.  Hil.  2  W.  4, 
I.,  74,  3  B.  &  Ad.  385,  (23  E.  C.  L.  R.)  Stat.  4  Ann.  c.  16,  was  an 
.nabling  statute ;  and  the  rules  of  Hil.  4  W.  4,  though  they  limit  the 
power  of  shaping  the  same  defence  in  different  ways,  compel  the  pleading 
of  defences  which  are  really  distinct  more  specially  than  before. 

DundaSy  contra. — In  Bird  v.  Bigginson^  5  A.  &  E.  83,  (31  E.  C.  L. 
R.,)  the  cases  on  stat.  4  Ann.  c*  16,  were  before  the  Court|  and  Cooks 
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V.  Sayer^  2  Burr.  753,  S.  C.  2  Wils.  85,  was  overruled,  on  the  ground 
that  sect.  5  of  stat.  4  Ann.  c.  16,  was  not  there  adverted  to ;  and  it 
^was  held  that  the  plaintiff  must  have  the  costs  of  the  issues  found  for 
him,  though  the  defendant  has  judgment  on  the  whole  record.  Spencer 
V.  ffamertony  4  A.  &  E.  413,  (31  E.  C.  L.  R.,)(a)  is  in  accordance  with 
Sird  V.  Higginson.  As  to  the  judge's  certificate,  stat.  4  Ann.  c.  16,  s. 
6,  can  no  longer  be  in  force,  since  a  completely  different  set  of  regula- 
tions on  the  subject  of  double  pleas  has  been  established  by  the  rules 
of  Hil.  4  W.  4.  The  object  of  these  rules  was  to  make  the  pleading 
of  several  defences  more  perilous  to  the  party  pleading  than  before ; 
and,  with  this  view,  such  party  is  subjected  to  costs.  The  rule  Hil.  2 
W.  4,  L  74,  had  the  same  object.  In  Simpson  v.  Hurdis^  5  Dowl.  P. 
C.  304,  it  was  held  that  the  rules  of  Hil.  4  W.  4"  did  not  repeal  stat. 
43  Eliz.  c.  6,  s.  2 :  but  this  latter  statute  was  passed  with  a  different 
intent ;  it  does  not  relate  to  multiplicity  of  pleas,  but  to  frivolous  actions ; 
and  the  judge  there  deprives  the  plaintiff  of  costs.  [Pattbson,  J. — In 
Richmond  v.  Johnson^  7  East,  583,  it  was  held  that  stat.  4  Ann.  c.  16, 
8.  5,  did  not  destroy  the  effect  of  the  judge's  certificate  under  stat.  43 
Eliz.  c.  6,  s.  2,  though  there  were  several  pleas.]  The  words  of  Reg. 
Hil.  4  W.  4,  General  Rules  and  Regulations^  7,  6  B.  &  Ad.  iv.,  (27  E. 
C.  L.  R.,)  are  very  large. 

Per  Ouriam.{V\ — We  think  the  rules  of  Hil.  4  W.  4  do  not  repeal 
stat.  4  Ann.  c.  16,  s.  5.  Rule  discharged. 

(a)  See  Empson  t.  Fairfax^  ante,  p.  296. 

(6)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  WiUiams,  Js. 


BLUNT  and  Another  against  HARWOOD.— p.  610. 

At  a  Testry  meeting,  certain  plans  were  produced  for  improving  the  parish  church,  and 
were  referred  to  a  committee.  At  a  subsequent  vestry  their  report,  recommending  an 
enlargement,  was  received  and  adopted,  and  a  resolution  passed  for  borrowing  money 
on  the  parish  rates,  under  stats.  68  G.  S,  c.  45,  and  69  G.  8,  c.  134,  to  carry  the 
plans  into  execution.  The  notice  of  holding  the  latter  vestry,  published  in  pursuance 
of  stat.  58  G.  3,  c.  69,  s.  1,  stated  the  purpose  of  it  to  be  **to  receive  a  report  from 
the  church  committee,  and  to  adopt  such  measures  as  may  appear  necessary  for  car- 
rying that  report  into  execution." 

Held,  that  this  was  a  sufficient  notice  of  the  intention  to  propose  borrowing  money  on 
the  church-rates  for  the  purpose  of  executing  the  plans. 

QwBre^  whether  it  would  have  been  sufficient  to  give  notice  of  a  vestry  meeting,  **  to 
receive  the  report  of  the  committee  appointed  to  consider  the  plans  produced  to  the 
vestry  meeting  held  on,"  &c.  (the  first-mentioned  vestry),  **  for  affording  additionnl 
accommodation  to  the  parishioners  desirous  of  attending^  divine  worship  in  the  said 
parish  church." 

A  party  being  libelled  in  the  Spiritual  Court  for  non-payment  of  a  rate  made  in  pur- 
suance of  the  above  resolution,  objected  to  the  libel  because  it  stated  the  notice  to 
have  been  given  in  the  form  last  above  mentioned,  and  he  obtained  a  rule  nisi  for 
a  prohibition.  Afterwards  the  notice  really  given,  which  was  in  the  form  first  above 
mentioned,  and  had  been  lost,  was  discovered,  and  was  submitted  to  this  Court  in 
showing  cause,  with  an  affidavit  that,  by  the  practice  of  the  Ecclesiastical  Court,  (in  the 
opinion  of  the  deponent,  a  proctor,)  leave  would  be  given  to  amend  the  libel  by  an 
additional  article  setting  oat  the  real  notice. 

Held  that  the  rule  nisi  for  a  prohibition  might  be  enlarged,  to  give  opportunity  for 
such  amendment. 

A  HULK  was  obtained  in  last  Easter  term,  calling  upon  the  above- 
named  plaintiffs  and  Sir  Herbert  Jennbr,  the  official  principal  of  the 
Arches  Court  of  Canterbury,  to  show  cause  why  a  prohibition  should 
not  issue  to  prohibit  the  said  Court  from  further  proceeding  in  the  suit 
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between  the  plaintiffs  and  Harwood.  The  affidarit  in  support  of  the  rule 
stated  the  material  parts  of  the  libel  and  additional  articles  thereto  filed 
in  the  Arches  Court  in  the  said  suit.  The  libel  was  filed  by  the  plain- 
tiffs, as  churchwardens,  for  non-payment  of  a  rate  made  to  repair  the 
parish  church  of  Streatham,  and  to  repay  certain  portions  of  a  principal 
sura  of  3300/.,  borrowed  under  stats.  68  G.  3,  c.  45,  and  59  G.  3,  c. 
134,  and  interest  on  a  part  of  that  sum.  The  libel  alleged  that  the 
3300/.  was  borrowed  in  1830,  in  pursuance  of  resolutions  passed  at  a 
vestry  meeting  of  the  parish  of  Streatham  on  2d  August,  1830 ;  that  a 
committee  had  been  appointed  at  a  previous  vestry,  holden  March  17th, 
1830,  to  consider  a  plan  then  produced  to  the  vestry,  and  report  whether 
it  would  be  expedient  to  adopt  that  or  any  other  plan  for  affording  addi- 
tional accommodation  to  the  parishioners  in  the  church :  that  the  com- 
mittee, at  the  vestry  of  August  2d,  presented  a  report  recommending 
an  enlargement  of  the  church  at  an  expense  not  exceeding  3300/., 
agreeably  to  certain  plans ;  and  the  vestry,  at  that  meeting,  resolved 
that  the  report  should  be  adopted,  and  the  plans  carried  into  execution, 
if  proper  persons  could  be  found  who  would  give  security  to  carry  the 
same  into  execution  at  a  sum  not  exceeding  3300/.,  that  the  church- 
wardens and  rector  should  be  authorized  to  carry  the  plans  into  execu- 
tion, and  that  the  churchwardens  should  be  authorized  to  borrow  3300/., 
at  certain  interest,  on  the  security  of  the  parish  rate.  The  additional 
articles  (according  to  the  affidavit)  stated  that  a  notice,  published  on 
25th  July,  1830,  "  declared  that  a  vestry  was  to  be  held  in  the  vestry- 
room  of  the  said  parish  on  the  2d  day  of  August  then  next,  at  nine 
o*clock  in  the  forenoon,  to  receive  the  report  of  the  committee  appointed 
to  consider  the  plans  produced  to  the  vestry  meeting  held  on  the  said 
nth  day  of  March,  for  affording  additional  accommodation  to  the 
parishioners  desirous  of  attending  divine  worship  in  the  said  parish 
churchy  or  to  that  effect.**  The  defendant's  affidavit  in  support  of  ;he 
rule  stated  that  the  libel  or  additional  articles  did  not  allege  or  plead 
that  the  purpose  for  which  the  vestry  was  to  be  held  was  further  or 
otherwise  set  out  in  the  notice ;  and  that  it  did  not  appear  by  the  libel, 
or  additional  articles,  or  otherwise,  that  any  other  notice  was  given, 
and  no  other  was  in  fact  given,  of  the  holding  of  such  vestry.  And  the 
affidavit  further  alleged  that  no  public  notice  was  given  of  the  special 
purpose  of  such  last-mentioned  vestry,  three  days  before  the  said  2d  of 
August,  according  to  stat.  58  G.  3,  c.  69,  "  for  the  regulation  of  parish 
vestries.*'  It  also  stated  that  the  defendant  had  appeared  to  the  libel, 
and  that  Sir  H.  Jenner  had  admitted  the  same  to  proof,  and  assigned 
defendant  to  give  an  issue  thereto,  but  no  sentence  had  been  given. 
And  that  the  defendant  was  advised  and  believed  that  the  issue  of  the 
matters  depending  would  be  determined  or  influenced  by  the  construc- 
tion of  the  acts  of  parliament  in  the  libel  mentioned,  and  that  for  want 
of  proper  notice  the  vestry  of  August  2d  was  illegally  holden. 

An  affidavit  was  made  in  answer  by  J.  S.  Yeates,  who  was  vestry 
clerk  in  1830,  setting  out  the  notice  of  the  vestry  meeting  on  March 
17th,  (as  to  which  no  question  arose,)  and  the  notice  actually  published 
of  the  vestry  to  be  holden  on  August  2d,  which  was  as  follows. 

Streatham,  24th  July,  1830. 

Notice  is  hereby  given  that  a  vestry  will  be  held  in  the  vestry  room 
of  this  parish  on  Monday  the  2d  day  of  August,  at  nine  o'clock  pre- 
cisely, to  receive  a  report  from  the  church  committee,  and  to  adopt 
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$iieh  measures  as  may  appear  necessary  for  carrying  that  report  into 
execution  ;  and  further  that  it  is  intended  that  such  .vestry  do  adjourn 
to  the  workhouse  of  this  parish,  there  to  transact  the  business  of  the 
day.  J.  S.  Yeats,  Vestry  Clerk. 

lie  further  stated  that  the  original  notice,  written  by  him,  had  been 
lost,  and  only  recovered  within  twenty- four  hours  before  the  making  of 
his  affidavit ;  that  the  notice  was  published  in  church  and  affixed  as 
Stat.  58  G.  3,  c.  69,  s.  1,  directs ;  that  the  vestry  of  August  2d  was 
holden  in  pursuance  of  it;  and  that  the  defendant  was  present,  and 
proposed  that  the  rector  should  be  authorized,  as  well  as  the  church- 
wardens, to  carry  into  execution  the  plans  approved  of  by  the  vestry. 
The  proctor  employed  by  the  plaintiffs  deposed  that  the  original  notice 
had  not  been  discovered  at  the  time  of  filing  the  amended  articles,  but 
that,  if  it  had,  its  contents  would  have  been  inserted  therein ;  and  that, 
according  to  the  practice  of  the  Arches  Court,  if  the  rule  for  a  prohibi- 
tion were  discharged,  the  judge,  in  the  deponent's  opinion,  would,  on 
application,  admit  an  amendment  of  the  libel  by  a  new  additional  article, 
setting  forth  the  said  notice.  The  contents  of  the  notice,  as  now  stated 
in  the  additional  articles,  were  set  forth,  nearly  as  in  the  affidavit  for 
the  rule ;  but  it  was  deposed  that  the  articles  stated  the  original  to  be 
lost. 

Sir  W.  W.  Follett  and  Ohannell  now  showed  cause. — The  objection 
to  the  proceedings  before  the  Arches  Court  is,  in  effect,  that  the  notice 
of  holding  the  vestry  of  August  2d,  as  set  out  in  the  libel,  states  the 
purpose  of  the  vestry  to  be,  "  to  receive  the  report  of  the  committee," 
omitting  the  words  (which,  as  it  now  appears,  were  actually  inserted  in 
the  notice)  "  and  to  adopt  such  measures  as  may  appear  necessary  for 
carrying  that  report  into  execution.'*  It  is  contended,  therefore,  that 
the  resolution  for  borrowing,  upon  which  the  prosecution  wholly  rests,  is 
invalid.  But  first,  the  informality,  if  there  be  one,  in  the  notice  which 
appears  on  the  libel,  cannot  annul  all  the  proceedings  taken  since,  more 
especially  where  innocent  persons  would  be  exposed  to  the  loss  of  money 
which  they  have  advanced  on  the  faith  of  such  proceedings,  and  where 
the  party  raising  the  objcctioa  was  present  at,  and  shared  in  the  trans- 
actions which  are  impeached.  The  statute  58  G.  3,  c.  69,  s.  1,  does  not 
say  that,  if  a  vestry  be  holden  without  the  notice  there  required,  the 
proceedings  may  at  any  future  time  be  treated  as  null  and  void.  Fur- 
ther, the  notice,  even  as  stated  in  the  libel,  was  sufficient.  Taking  it 
by  itself,  the  announcement,  that  a  vestry  would  be  holden  to  receive 
the  report  of  the  committee,  gave  sufficient  warning  that  the  steps  to  be 
taken  in  pursuance  of  that  report  would  likewise  come  under  considera- 
tion :  but  the  notice  also  refers  to  the  circumstances  under  which  the 
committee  was  appointed  at  a  former  vestry,  and,  by  that  reference, 
points  out  distinctly  the  nature  of  the  business  to  be  transacted  on  the 
presenting  of  the  report.  It  cannot  then  be  asserted  fas  it  must  be  to 
warrant  the  issuing  of  a  prohibition)  that  the  Judge  of  tne  Arches  Court 
will  contravene  stat.  58  G.  3,  c.  69,  by  proceeding  upon  this  libel.  But, 
assuming  that  that  would  be  so,  the  affidavits  state  that  the  original 
notice,  which  is  correct  in  form,  has  now  been  found,  and,  by  the  prac- 
tice of  the  Court,  may  be  filed  in  an  additional  article. 

Sir  F.  Pollock  and  M.  Smith,  contra. — If  there  be  a  positive  law  on 
the  subject  of  notice,  it  cannot  be  altered  by  the  conduct  of  this  defend- 
ant at  the  meeting  of  August  2d.     The  question  is,  whether  the  resolu 
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tion  then  passed  and  the  rate  then  made  were  good,  not  merely  as  against 
him,  but  as  against  every  one.  And  this  Court  will  interfere,  if  it  sees 
that  the  ecclesiastical  judge,  in  the  sentence  he  is  about  to  pronounce, 
will  be  contravening  the  interpretation  which  would  be  given  to  a  statute 
here.  [Lord  Djbnman,  C.  J. — That  is  not  disputed  on  the  other  side.] 
The  Court,  in  disposing  of  this  rule,  will  look  only  to  the  notice  as  stated 
in  the  libel  itself;  not  to  any  representation  of  it  on  affidavit;  RicketU 
V.  Bodenham,  4  A.  &  E.  433,  (31  E.  C.  L.  R.)  It  is  said  that  the  libel 
can  be  amended ;  but,  if  the  judgment  of  the  Ecclesiastical  Court  is 
now  in  favour  of  the  libel,  it  cannot  be  expected  that  the  plaintiffs  will 
amend.  And,  if  they  rely  on  doing  so,  they  should  have  moved  to  have 
the  rule  enlarged  till  they  could  make  the  proper  application.  Even 
supposing  leave  given  to  amend,  the  notice  now  produced  (if  that  can 
be  considered  here)  would  not  sustain  the  libel.  The  power  of  borrow- 
ing money,  which  has  been  exercised  in  this  case,  is  given  by  stat.  58 
G.  3,  C.  45,  s.  68,  which  requires  that  such  borrowing  shall  be  '*  with 
the  consent"  of  the  vestry,  and  stat.  59  G.  3,  c.  134,  s.  14,  which  also 
makes  the  "  consent  of  the  vestry'*  necessary.  Between  those  two  acts, 
stat.  58  G.  3,  c.  69,  was  passed,  which  enacts  (sect.  1),  that  "  no  vestry 
or  meeting  of  the  inhabitants  in  vestry  of  or  for  any  parish  shall  be 
holden  until  public  notice  shall  have  been  given  of  such  vefitry,  and  of 
the  place  and  hour  of  holding  the  same,  and  the  special  purpose  thereof, 
three  days  at  the  least  before  the  day  to  be  appointed  for  holding  suck 
vestry,"  &c.  Then,  if  it  be  intended,  at  such  a  meeting,  to  authorise 
borrowing  money  on  the  rates,  this,  which  is  clearly  a  special  purpose, 
ought  to  be  pointed  out  by  the  notice.  By  stat.  59  G.  3,  c.  134,  s.  24, 
(altering  the  provisions  of  stat.  58  G.  3,  c.  45,  s.  60,)  it  is  enacted  that 
no  application  and  offer  to  build  or  enlarge  any  church  shall  be  made, 
nor  shall  any  church  be  built,  rebuilt,  or  enlarged,  by  means  of  any 
rates  upon  any  parish,  where  one-third  part  in  value  of  the  proprietors 
of  lands,  as  there  described,  shall  dissent  therefrom.  In  order  that 
such  power  of  dissent  may  be  exercised,  a  special  notice  ought  to  be 

5;iven  where  it  is  proposed  to  do  acts  which  may  be  so  dissented  from, 
lere  the  intention  to  authorize  a  borrowing  of  3300Z.  on  the  parish 
rates  is  not  intimated  in  the  notice,  as  stated  either  in  the  libel  or  on 
affidavit.  The  words  ^'  to  adopt  such  measures  as  may  appear  neces- 
sary*' do  not,  as  of  course,  imply  it,  even  if  reference  be  made  to  the 
proceedings  of  the  vestry  in  March,  1830,  when  the  committee  was  ap- 
pointed. The  parishioners  receiving  this  notice  could  not  guess  what 
the  report  would  be :  and  they  might  suppose  that,  if  money  was  to  be 
raised,  the  purpose  would  be  effected  by  raising  the  pew-rents,  or  by  a 
subscription.  It  is  contended  that,  even  if  the  meeting  was  not  duly  sum- 
moned, the  proceedings  are  not  now  to  be  set  aside :  but  stat.  58  6.  3, 
c.  G9,  s.  1,  forbids  the  holding  any  vestry  without  proper  notice;  if, 
therefore,  the  notice  was  insufficient,  the  meeting  was  only  an  assemblage 
of  individuals,  not  a  vestry.  Eex  v.  DurBley^  5  A.  &  E.  10,  (31  E.  C.  L. 
U.,)  shows  that,  notwithstanding  what  has  been  done  in  pursuance  of  the 
proceedings  on  August  2d,  a  rate  grounded  upon  them  cannot  legally 
have  any  force. 

Lord  Denman,  C.  J. — It  has  not  been  questioned  by  the  parties  that 
we  have  that  jurisdiction  in  the  present  case  which  the  Court  may  exer- 
cise, according  to  Gave  v.  GappeVy  3  East,  472,  and  Gould  v.  Gapper, 
5  East,  845,  to  correct  the  misconstruction  of  a  statute  by  the  ecclesi- 
astical courts.     I  think  it  so  doubtful  whether  the  first  notice  ia  sufficient, 


617]  8  Adolphus  &  Ellis.  759 

that,  in  my  opinion,  a  rule  ought  to  go,  if  the  libel  could  not  be  amended. 
But,  supposing  it  to  be  amended  by  inserting  the  notice  actually  given 
of  the  purposes  of  the  vestry,  namely,  "  to  receive  a  report  from  the 
church  committee,  and  to  adopt  such  measures  as  may  appear  necessary 
for  carrying  that  report  into  execution,"  I  think  the  libel  will  then  show 
a  notice  conveying  substantially  a  full  intimation  of  the  business  to  be 
done.  Referring  to  the  former  proceedings  which  led  to  the  report,  no 
one  would  suppose  that  it  could  be  carried  into  execution  without  raising 
money ;  and  I  think  the  notice  does,  in  effect,  call  upon  the  parishioners 
to  consider  of* borrowing  a  sum  for  the  purposes  which  the  report  would 
bring  under  consideration.  The  statutes  68  G.  3,  c.  45,  and  59  G.  3, 
c.  134,  do  not  require  any  stricter  notice  than  has  been  given  here. 
Stat.  58  G.  3,  c.  69,  s.  1,  does,  indeed,  require  notice  to  be  given  of  the 
vestry,  "  and  the  special  purpose  thereof;"  but  I  think  the  word  "  special" 
carries  us  no  farther  than  the  word  "  purpose"  alone  would  have  done 
if  we  really  and  satisfactorily  see  that  the  parish  has  had  notice  of  what 
was  intended ;  especially  as  no  particular  form  or  other  circumstance  of 
distinction  in  the  notice  is  introduced  for  the  occasion  on  which  borrow- 
ing is  contemplated.  I  can  see  reasons  why  the  act  should  have  been 
more  strict,  but  none  for  construing  it  more  strictly  as  it  now  is.  Then, 
as  the  amended  statement  of  the  notice  would  be  sufficient,  I  think  we 
ought  not  to  make  this  rule  absolute. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion,  since,  if  the  additional 
article  be  introduced,  the  Ecclesiastical  Court  will  have  jurisdiction.  I 
agree  that  the  notice,  under  stat.  58  G.  3,  c.  69,  s.  1,  ought  to  inform 
the  parishioners  of  the  intention  with  which  a  vestry  is  called ;  but  it 
was  not  necessary  that  this  notice  should  say,  in  so  many  words,  that  a 
proposal  would  be  made  to  borrow  money,  if  it  stated  that  that  would 
be  taken  into  consideration  which  necessarily  includes  such  a  proposal. 
Now  the  words  "  such  measures  as  may  appear  necessary  for  carrying 
that  report  into  execution"  do  so  include  it;  and  I  therefore  think  that 
the  parishioners  had  notice,  impliedly,  that  a  proposal  would  be  made  at 
the  vestry  for  borrowing  the  money  requisite  for  giving  effect  to  the 
report.* 

Patteson,  J. — I  am  not  quite  satisfied  that  the  notice  as  stated  in  the 
libel  is  not  sufficient.  But,  assuming  that  the  libel  is  to  be  amended,  the 
notice,  as  it  will  then  stand,  will  be  sufficient  beyond  all  doubt.  No 
particular  form  of  notice  is  directed  by  any  of  the  three  statutes :  we 
have  only  to  see  that  the  notice  published  gives  sufficient  information  to 
the  inhabitants.  Here  no  man  applying  common  sense  to  the  subject 
could  have  the  slightest  doubt  that,  if  the  vestry  determined  on  building 
or  enlarging,  a  rate  must  be  laid,  or  money  borrowed.  The  suppositioTi 
that  the  expense  might  be  met  by  a  subscription  is  a  mere  fancy;  and 
it  does  not  appear  to  have  been  in  contemplation  to  raise  the  pew  rents, 
which  could  only  be  done  in  a  particular  manner  directed  by  act  of  par- 
liament.(a)  When  it  was  stated  that  the  report  of  the  church  committee 
was  to  be  received,  and  measures  adopted  for  carrying  it  into  execution, 
no  one  could  doubt  that  the  borrowing  of  money  must  come  under  con- 
sideration. The  fact  that,  for  so  many  years,  no  objection  was  made  to 
the  proceedings  of  this  vestry,  though  followed  up  by  the  making  of 
rates,  and  that  the  present  defendant  never  complained  till  now,  though 
it  does  not  estop  him,  is  strong  evidence  of  the  understanding  which 

(a)  See  sUt  58  G.  3,  c.  45,  8.  78,  stat.  59  Q.  3,  o.  134,  8.  3L^ 
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prevailed  on  the  subject.  The  libel  will  be  clearly  sufficient  vhen  it  sets 
out  the  notice  properly,  and  for  that  purpose  it  will  be  amended.  I  am 
not  satisfied  of  our  authority  to  prohibit  in  such  a  case,  and  do  not  under- 
stand the  decision  in  Gare  v.  Crupper  and  Gould  v.  Gapper ;  but  it  is 
unnecessary  to  discuss  that  now. 

Williams,  J. — The  case  has  been  argued  on  the  supposition  that  we 
can  prohibit.  There  is  no  ground  for  saying  that,  on  this  notice,  any 
one  was  taken  by  surprise.  The  parishioners  were  called  upon  to  con- 
sider the  report  of  the  committee  on  the  plan  referred  to  them,  an  1 
(which  is  more  material)  to  adopt  measures  for  carrying  the  report  into 
execution.  It  could  not  be  supposed  that  the  intention  was  merely  to 
consider  of  the  beauty  or  convenience  of  the  plan ;  the  object,  evidently, 
was  to  take  measures  for  carrying  it  into  effect  by  money. 

Lord  Denman,  C.  J.,  then  proposed  that  the  rule  should  be  enlarged, 
to  give  an  opportunity  for  amending  the  libel ;  but.  Sir  F,  Pollock  not 
insisting  upon  this,  his  Lordship  said:  Then  we  discharge  the  rule,  con- 
sidering the  amendment  as  actually  made.  Rule  discharged. 


DOE  on  the  Demise  of  MERCERON  against  BRAGG.— p.  620. 

Land  was  mortgaged  with  a  proviso  of  redemption  on  payment  of  principal  and  interest, 
and  the  mortgagor  covenanted  by  the  deed  to  pay  all  taxes,  rates,  or  assessments 
upon  the  premises.  The  proviso  for  redemption  was  made  subject  to  the  performance 
of  this  covenant. 

Held,  that  such  mortgage  was  not  a  "  security  for  the  repayment  of  money  to  be  there* 
after  lent,  advanced,  or  pnid,"  to  an  amount  **  i^ncertain  and  without  any  limit,*' 
within  the  stamp  act  65  G.  3,  c.  184,  sched.  part  1,  tit.  Mortgage, 

Ejectment  by  mortgagee  against  mortgagor  of  a  house  and  land.  On 
the  trial  before  Coleridge,  J.,  at  the  sittings  in  Middlesex  during  this 
term,  it  appeared  that  the  mortgage  deed,  dated  March  8th,  1825,  con- 
tained a  covenant  by  the  mortgagor  to  pay  the  mortgagee  300/.,  (the 
sum  borrowed,)  with  interest,  on  March  8th,  1826;  and,  until  full 
payment  thereof,  to  pay  all  taxes,  rates,  duties,  or  assessments  then 
imposed,  or  to  be  imposed,  on  the  premises,  or  on  the  principal  sum  or 
interest,  or  on  the  lessor  of  the  plaintiflf,  his  executors,  &c.,  for  or  in 
respect  of  the  same.  The  proviso  for  redemption  was  subject  to  the 
performance  of  this  covenant.  The  deed  had  a  ZL  stamp.  It  was 
objected,  on  the  defendant's  part,  that  the  deed  required  a  25Z.  stamp 
under  stat.  55  G.  3,  c.  184,  Schedule,  Part  1,  tit.  Mortgage^  the  tot;*! 
amount  secured  being  "  uncertain  and  without  any  limit."  Hahe  v.  Pe- 
ters, 2  B.  &  Ad.  807,  (22  E.  C.  L.  B.,)  was  cited.  The  learned  judge 
directed  a  nonsuit,  giving  leave  to  move  to  enter  a  verdict  for  the 
plaintiff.  Wightman  in  this  term  moved  accordingly ;  and  a  rule  nisi 
was  granted.     On  a  subsequent  day  of  the  term,(a) 

Bytes  showed  cause. — Uahe  v.  Peters  does  not  materially  differ  from 
this  case ;  and  the  grounds  of  decision  there  stated  by  Lord  Tenterdkn 
and  Parke,  J.,  are  applicable  here.  [Littledalb,  J. — The  rates  and 
taxes  would  at  all  events  be  payable  by  the  mortagor,  in  respect  of  his 
occupation.]     That  makes  the  present  case  the  stronger,  since  the  pay- 

(o)  June  12th.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js. 
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ment  in  question  is  quite  collateral  to  the  mortgage  debt,  and  yet  is 
made  part  of  the  charge  upon  the  land  ;  for  there  can  be  no  reconvey- 
auce  till  it  is  satisfied.     In  Hahe  v.  PeterSy  2  B.  &  Ad.  807,  (22  E.  C. 
1a»  R.,)  the  insurance  does  not  appear  to  have  been  made  a  charge  upon 
the  land.     The  payments  here  stipulated  for  are  not  those  only  which 
\rould  be  due  in  respect  of  occupation.     The  mortgagor  is  to  pay  all 
taxes  and  assessments  to  be  imposed  on  the  premises,  or  on  the  principal 
sum  or  interest,  or  on  the  lessor  of  the  plaintiff  in  respect  of  the  same. 
[XiTTLEDALE,  J. — That  was  introduced  into  such  deeds  on  account  of 
the  property  tax,  but  has  been  continued  ever  since.]     In  Doe  dem, 
[Seruton  v.  Snaithj  8  Bing.  146,  (21  E.  C.  L.  R.,)  the  proviso  of  redemp- 
tion was,  if  the  mortgagor  should  pay  the  mortgagee  3000Z.,  and  all 
isums  which  the  mortgagee  should  expend  or  disburse  for  or  in  respect 
of  those  presents,  with  interest ;  and  that  was  held  not  to  be  a  mortgage 
for  an  uncertain  amount,  within  the  schedule.     But  it  is  a  rule  that  the 
mortgagor  indemnifies  the  mortgagee  for  all  such  expenses ;  therefore 
nothing  was  imposed  upon  him  by  these  ^ords  of  the  proviso  to  which 
he  would  not  have  been  liable  in  an  ordinary  case.     [Littlbdale,  J. — 
The  provisions  in  the  schedule  do  not  seem  to  have  in  view  expenses 
and  outgoings  in  respect  of  the  mortgaged  premises,  but  fresh  loans.] 
Such  a  construction  would  have  been  adverse  to  the  decision  in  Hahe  v. 
PeterB.     In  Pruessing  v.  Ing,  4  B.  &  Aid.  204,  (6  E.  C.  L.  R.,)  it 
was  held  that  the  interest  reserved  on  a  promissory  note  was  not  a  part 
of  the  sum  secured,  within  the  meaning  of  the  schedule.   Dickson  v.  Cclbs^ 
1  B.  &  Ad.  343,  (20  E.  C.  L.  R.,)  shows  that,  in  the  case  of  a  bond,  if  a 
contingent  charge,  beyond  interest,  be  created  in  any  part  of  it,  the 
deed  ought  to  be  stamped  as  given  for  an  uncertain  amount.     Doe  dem, 
Jarman  v.  Larder^  3  New  Ca.  92,  (32  E.  C.  L.   R.,)  is  not  applicable, 
because  the  contingent  expense  there  contemplated  would  not  have  been 
a  charge  upon  the  land ;  the  mortgagee's  remedy  in  respect  of  it  would 
have  been  merely  on  the  mortgagor's  covenant. 

Wightmaii  contra. — Doe  dem,  Seruton  v.  Snaith  decides  the  present 
case.  Halse  v.  Peters  is  different,  because  there  the  payment  to  be  se- 
cured beyond  the  principal  and  interest  was  for  something  in  the  nature 
of  an  advance  to  be  made  by  the  mortgagee;  here  the  additional 
payment  is  only  to  secure  the  mortgagor  against  loss  of  any  part  of  his 
existing  debt ;  to  give  him  the  means  of  recovering  his  300/.  and  interest 
clear.  The  words  of  the  schedule  imposing  a  25Z.  duty  where  the  sum 
secured  is  without  limit  show  the  distinction  between  the  two  cases :  the 
25Z.  duty  is  imposed  where  the  mortgage,  &c.,  "  shall  be  made  as  a  se- 
curity for  the  repayment  of  money,  to  be  thereafter  lent,  advanced,  or 
paid,  or  which  may  become  due  upon  an  account  current,  together  with 
any  sum  already  advanced  or  due,  or  without,  as  the  case  may  be." 
Here  nothing  was  to  be  done  in  the  nature  of  loan  or  advance ;  the 
mortgagor  only  consented  to  a  charge  which  properly  devolved  on  him. 
TiNDAL,  C.  J.,  said  in  Doe  dem.  Seruton  v.  Snaith  that,  on  looking  at 
this  clause,  the  only  question  was,  "  whether  it  was  intended  to  effect  a 
security  against  a  contingent  loss  to  the  lender ;"  and  he  was  of  opinion 
there  that  the  clause  did  not  so  operate.  Here  the  necessity  of  paying 
rates  and  taxes,  if  it  fell  on  the  mortgagee,  was  such  a  contingent  loss. 
If  he  had  entered  on  nonpayment  of  the  principal  and  interest,  and  had 
then  been  compelled  to  pay  assessments,  he  might  legally  have  insisted 

Digitized  by  VjOOQIC 


762  Regina  v.  Mawgan.   T.  T.  1838.  [623 

that  the  mortgagor  should  reimburse  him  for  those  payments :  and  the 
deed  gives  him  the  security  of  the  land  that  this  shall  be  done. 

Cur.  adv.  vuU. 

Lord  Dbnman,  C.  J.,  in  the  same  term,  (June  14th,)  delivered  the 
judgment  of  the  Court. 

The  plaintiflF  was  nonsuited  for  the  insufficiency  of  the  stamp  on  a 
mortgage  deed,  on  the  authority  of  ITahe  v.  Peters,  decided  in  this 
Court  in  Michaelmas  term  1831.  In  Doe  dem.  Scruton  v.  Snaith,  Hil- 
ary term  1882,  the  Court  of  Common  Pleas  took  a  different  view  of  this 
point,  all  the  four  judges  giving  their  reasons  in  detail  for  thinking  the 
stamp  sufficient.  The  former  case  was  not  at  that  time  reported  nor 
brought  before  the  Court  of  Common  Pleas ;  on  the  other  hand  a  deci- 
sion of  Lord  Tbnterdkn's  in  PrueBsing  v.  Ing,  on  which  that  Court 
mainly  relied,  does  not  appear  to  have  been  cited  in  HaUe  v.  Peters. 
Wo  are  of  opinion  that  the  authority  of  Doe  dem.  Scruton  v.  Snaith 
ought  to  prevail. 

The  objection  was,  that  the  mortgage  deed  was  stamped  only  to  the 
extent  of  the  sum  advanced,  and  did  not  cover  the  amount  of  taxes  and 
rates  which  might  be  charged  on  the  premises,  and  which  the  mortgagor 
covenanted  to  pay,  and  until  payment  of  which  the  proviso  for  redemp- 
tion was  not  to  operate.  This  amount  is  truly  said  to  be  uncertain 
and  without  limit;  and  hence  the  2&L  stamp  is  argued  to  be 
necessary  instead  of  the  ad  valorem  stamp.  The  answer  is  that  to  the 
amount  of  these  taxes  and  rates  the  mortgagee  is,  at  all  events,  enti- 
tled ;  that  he  required  no  stipulation  in  respect  of  them ;  and  that  the 
stamp  is  regulated  by  the  amount  advanced  or  agreed  to  be  advanced. 
This  distinction  is  made  clear  by  the  Chief  Justice's  remarks  on  Dichon 
V.  Casa. 

We  are,  therefore,  of  opinion  that  the  rule  for  setting  aside  the 
nonsuit  and  entering  a  verdict  for  the  plaintiff  must  be  absolute. 

Rule  absolute. 


SUWERKROP,  Administrator  of  Fox,  against  DAY  and  Others.— 

p.  624. 

K.  being  lefl  executor,  M.,  as  his  attorney,  obtaineil  letters  of  administration  to  the  testator's  ef> 
fect«i,  with  the  will  annexed,  for  the  benefit  of  K.,  who  never  took  out  prolmte.  K.  ditti, 
having  appointed  an  executor,  and  8.  took  out  administration  with  the  will  of  the  first  testator 
annexed,  and  also  administration  with  the  will  of  K.  annexed,  fir  the  benefit  of  K/s  exccutiir, 
till  that  executor  should  himself  obtain  probate.  M.  was  still  living,  and  the  goods  of  th« 
first  testator  were  not  fully  adniifiistered. 

Held,  that  during  the  lifetime  of  K.  the  goods  of  the  first  tesutnr  vested,  not  in  him,  but  in  M.,  ' 
as  the  personal  representative  of  the  first  testator :  but  that  after  K.*s  death  M.  ceased  to  1>« 
such  representative. 

And  consequently,  that  arrears  of  interest,  becoming  due  to  the  estate  of  the  first  testator  in  K.*s 
lifetime,  were  not  recoverable  in  assumpsit  by  8.  as  his  personal  representative :  but  thai  s^. 
might,  by  virtue  of  the  administration  taken  out  by  him,  bring  assumpsit  for  such  arraars  v> 
cruing  after  the  administration  was  granted. 

Assumpsit  by  plaintiff  as  administrator,  with  the  will  annexed,  of 
the  goods  of  Hubert  Fox,  deceased,  left  unadministered  by  Owen  Ker- 
nan,  who  in  his  lifetime  was  executor,  &c.  The  recital  of  title  went 
on  to  state  that  Kernan  was  executor  of  the  will  of  Pox,  and  prove*  I 
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the  same  in  the  Prerogative  Court  of  Canterbury,  by  Allan  Macdonald, 
his  certain  attorney  in  that  behalf,  "  to  whom  the  said  Court  granted 
letters  of  administration,  with  the  will  of  the  said  Hubert  Fox  annexed, 
for  the  benefit  of  the  said  Owen  Kernan ;"  that  Kernan,  (now  deceased, 
by  his  will,  appointed  John  Macdowall  and  John  Hicks  Hewlings  exe- 
cutors thereof;  and  that  Macdowall  had  since  died :  whereupon,  on 
plaintiff's  petition,  "  administration  with  the  will  annexed  of  the  said 
Hubert  Fox  was  granted"  to  plaintiff,  *•  for  the  benefit  of  J.  H.  Hew- 
lings, until  he  shall  legally  apply  for  and  obtain  probate  of  the  will  of 
Owen  Kernan/'  The  first  count  stated  that  defendants,  after  the  death 
of  Fox,  and  in  the  lifetime  of  Kernan,  were  indebted  to  Kernan  as  exe- 
cutor as  aforesaid  in  500/.  interest,  for  the  forbearance  by  him,  as  sucli 
executor,  to  defendants  of  moneys  due  from  them  to  Kernan  as  such 
executor,  and  that  they,  in  consideration  of  the  premises,  promised 
Kernan,  as  executor  as  aforesaid,  to  pay  him,  &c.  Breach,  non-pay- 
ment to  Kernan,  or  to  plaintiff,  as  administrator  as  aforesaid,  since 
Keman's  death.  There  were  also  counts  for  interest  due  to  plaintiff  as 
administrator  as  aforesaid  for  the  forbearance  by  him  as  administrator 
for  moneys  due  to  him  as  such ;  also  for  moneys  found  due  to  him,  as 
administrator  as  aforesaid,  on  an  account  stated.  Profert  of  the  letters 
of  administration,  "  which  give  sufficient  evidence  to  the  Coiurt  of  the 
grant  of  administration  to  the  said  Allan  Macdonald,  the  attorney  of 
the  said  Owen  Kernan,  with  the  will  of  the  said  Hubert  Fox  annexed 
as  aforesaid."  Profert  also  of  the  letters  of  administration  granted  to 
plaintiff  after  Kernan 's  death. 

Pleas.  1.  To  the  first  count,  that  Kernan  did  not  prove  the  will  of 
Fox,  as  by  the  declaration  is  supposed,  but,  on  the  contrary,  that  after 
the  death  of  Fox,  to  wit  on,  &c.,  administration,  with  the  will  annexed, 
of  the  goods  of  Fox,  was  granted  by  the  Archbishop  of  Canterbury  to 
the  said  Allan  Macdonald,  and  thereby  he  became  and  was  the  per- 
sonal representative  of  Fox,  and  so  continued  from  thence  until  and  at 
the  time  of  Keman's  death ;  without  this,  that  defendants  were  hidebted 
to  Kernan  as  executor,  &c.,  in  manner  and  form,  &c.  2.  To  the  first 
count,  that  defendants  did  not  promise  Kernan  as  executor,  in  manner 
and  form,  &c.  3.  To  the  second  and  third  counts,  that  defendants  did 
not  promise  plaintiff  as  administrator,  in  manner  and  form,  &c.  Issues 
were  joined  on  the  several  pleas. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1836,  it  appeared  that  the  action  was  brouglit 
to  recover  330/.  3*.  lOd.,  the  interest  of  a  debt  which  had  been  due  to 
Fox,  in  his  lifetime,  from  the  defendants,  and  was  paid,  but  without 
the  interest,  in  December,  1833.  Fox,  who  was  a  merchant  hi  Deme- 
rara,  died  in  May,  1830,  and  left  Kernan  his  executor.  Kernan,  who 
was  then  in  Demerara,  sent  a  power  of  attorney  to  Allan  Macdonald 
in  England,  to  enable  him  to  prove  the  will  there.  Administration 
with  the  will  annexed  was  granted  to  Macdonald  for  Kernan's  benefit; 
and  he  acted  in  settling  the  affairs;  Kernan  died  in  Demerara  in' 
August,  1831,  not  having  administered  all  the  effects  of  Fox,  and  left 
Hewlings  and  another  his  executors.  In  September,  1833,  Hewlings 
being  then  abroad,  and  the  other  executor  of  Kernan  dead,  administra- 
tion, with  the  will  annexed,  to  the  goods  of  Keraan  was  granted  to  the 
plaintiff  as  Hewlings's  attorney,  for  the  use  and  benefit  of  Hewlings. 
The  like  administration,  with  the  will  annexed,  was  also  granted  him 
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to  the  goods,  not  administered,  of  FoXv  Allan  Macdonald  was  living 
when  this  action  was  brought.  There  was  evidence  that  the  defend- 
ants had,  by  letter  and  otherwise,  admitted  Kernan,  in  his  lifetime,  to 
have  a  claim  for  principal  and  interest  as  executor  of  Fox.  Objections 
were  taken  to  the  plaintiff's  right,  in  point  of  law,  to  recover ;  on 
Avhich  the  Lord  Chief  Justice  gave  leave  to  move  as  after-mentioned : 
and  the  plaintiff  had  a  verdict  on  the  first  count  for  125/.  10*.  5^/.,  the 
interest  due  when  Kernan  died,  and  on  the  second  for  204/.  15.y..  3d.^ 
the  interest  accruing  between  that  time  and  the  payment  of  llie 
principal. 

Sir  J.  Campbell^  Attorney-General,  in  Hilary  term,  1837,  moved  for 
a  rule  to  show  cause  why  a  nonsuit  should  not  be  entered,  or  a  verdict 
entered  for  the  defendants  on  the  first  count  and  the  damages  reduced, 
or  why  the  judgment  should  not  be  arrested.  First,  by  the  letters  of 
administration  granted  to  Macdonald,  he  was  legally  constituted  the 
personal  representative  of  Fox;  and,  till  those  letters  were  revoked, 
the  plaintiff  could  have  no  claim  as  administrator;  he  cannot  therefore 
recover  on  any  of  the  counts.  And,  as  to  the  first  count,  the  defend- 
ants could  not  be  indebted  to  the  plaintiff  for  money  forborne  by 
Kernan  while  Macdonald  was  the  administrator.  These  objections 
appear  on  the  record,  and  therefore  judgment  should  be  arrested. 
Secondly,  assuming  that  Macdonald's  representative  character  was 
determined  by  Kernan's  death,  the  damages  must  at  all  events  be 
reduced  by  the  amount  of  interest  which  had  become  due  in  Kernan's 
lifetime.     A  rule  nisi  was  granted.     In  this  term,  (a) 

Piatt  and  Petersdorff  showed  cause.  Tlic  declaration  is  inartifi- 
cial; and  the  averment  as  to  Macdonald  might  have  Ikmmi  altogether 
omitted,  he  having  acted  merely  as  agent  to  Kernan.  The  statement 
in  the  first  count,  that  the  debt  accrued  in  respect  of  forbearance  by 
Kernan  of  moneys  due  to  him  as  executor,  is  substantially  true ;  and 
the  plaintiff  may  sue  upon  promises  made  in  consideration  of  that  for- 
bearance, by  reason  of  the  privity  which  subsists  between  an  adminis- 
trator de  bonis  non  and  a  first  executor,  and  the  interest  in  the  estate 
which  devolves  upon  the  administrator  de  bonis  nou  as  sooti  as  he  is 
invested  with  that  character:  Hirst  v.  Smith,  7  T.  R.  182;  Cut  her- 
wood  V.  Chabaud,  1  B.  &C.  150,  (8  E.  C.  L.  R.  4  5;)  S.  C.  2  I).  &  R.  271. 
Macdonald  had  only  a  limited  administration,  which  was  determined 
by  Kernan's  death.  In  the  case  "  In  the  Goods  of  Cassidi/,^^  4  Hag?. 
Ecc.  Rep.  360,  where  administration  with  the  will  annexed  had  been 
granted,  "  for  the  iise  and  benefit  of  J.  Cassidy,'*  an  executor,  "  then 
at  sea,"  the  administration  was  held  to  have  '*  ceased  and  ex[>ired"  on 
his  return.  The  death  of  the  party  for  whose  benefit  admi  :istration 
was  granted  to  another  as  attorney  must  have  the  same  effect.  Tai/nton 
v.  Hannayy  3  B.  &  P.  26,  (A)  is  not  an  authority  to  the  contrary,  be- 
cause, in  that  case,  the  administrator's  authority  was  specially  regulated 
by  act  of  ParHament,  38  G.  3,  c.  87.  Then,  ifter  Kernan's  death,  it 
was  for  the  Ecclesiastical  Coiurt  to  grant  administration  of  the  remain- 
ing goods  as  it  thought  proper;  administration  has  been  grrUed  to  the 
plaintiff;  and  nothing  has  occurred  to  invalidate  or  revoke  it.  There 
cannot  be  a  nonsuit  on  the  facts,  because  the  defendants  have  recog- 
nised the  plaintiff  as  representative  of  Fox.     Supposing  that  the  de- 

(a)  June  8th.     Befon>  I<ord  Denman,  C.  J.,  Littledale,  Patteaon,  and  WilUama,  Ja. 
(6)  Bee  Rainaford  ▼.  Taif-nton,  Taynlon  v.  Hannahs  7  Vea.  460. 
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fendants  are  improperly  alleged  to  have  been  indebted  for  a  forbear- 
ance by  Kernan,  the  plaintiff  is  at  any  rate  entitled  to  a  verdict,  since 
part  of  the  interest  claimed  became  due  after  Kernan's  death. 

Sir  J,  Campbell^  Attorney-General,  and  IVis^htmany  contra.  Mac- 
donald,  not  Kernan,  was  the  representative  of  Fox ;  and  administration 
was  granted  to  him,  not  durante  absentiii,  or  with  any  other  limit,  but 
generally.  Kernan  himself  had  never  proved ;  and,  although  an  ex- 
ecutor may  do  many  things  before  proof,  yet,  if  he  dies  without  having 
proved,  his  acts  are  void.  Kernan's  representative,  therefore,  was  not 
the  representative  of  Fox.  There  is  an  inconsistency  in  this  record. 
By  the  declaration,  Kernan,  as  the  party  for  whose  benefit  Macdonald 
administers,  is  treated  as  the  person  representing  the  testator ;  the  inte- 
rest is  said  to  accrue  in  respect  of  forbearance  by  Kernan :  but  Hew- 
lings,  for  whose  benefit  the  plaintiff  administers,  is  not  so  treated,  the 
plaintiff  claiming  as  principal  in  respect  of  the  sum  accruing  since 
Kernan's  death.  Administration  was  granted  to  both  on  the  same 
terms;  the  attorney  and  principal  cannot  both  represent  tiie  testator; 
if  the  attorney  does,  Kernan  did  not ;  if  the  principal  does,  the  pres(!nt 
plaintiff  does  not.  But  it  is,  hi  fact,  the  attorney  who  represents  the 
testator ;  Macdonald,  therefore  was,  and  is,  the  representative.  The 
declaration  states,  in  the  first  count,  a  forbearance  by  Kernan  as  ex- 
ecutor ;  and  the  plaiHtiff  gave  in  evidence,  on  the  trial,  a  letter  of  tlie 
defendants  acknowledging  him  to  be  so;  but  that  cannot  vary  the 
rights  of  parties,  when  it  is  shown  that  he,  in  fact,  never  proved,  which 
is  the  substantial  defence  raised  by  the  first  plea.  So  as  to  the  counts 
alleging  a  promise  to  the  plaintiff  as  administrator;  it  might  have  been 
urged  that  there  is  a  privity  between  a  first  executor  and  administrator 
de  bonis  no.i,  if  Kernan  had  taken  out  probate:  but  he  did  not;  and 
Macdonald,  who  administered  with  the  will  annexed,  is  still  living ; 
therefore  the  pleas  denying  any  promise  to  the  plaintiff  as  administrator 
remain  without  answer.  If,  indeed,  it  were  correctly  alleged  that  on 
the  death  of  Kernan  the  grant  of  administration  to  Macdonald  was 
determined,  there  might,  on  that  event,  have  been  a  grant  of  adminis- 
tration de  bonis  non  to  the  plaintiff;  but  then  he  must  have  taken  out 
such  administration  to  Fox,  not  to  Kernan,  who  never  represented  Fox. 
The  principle  of  the  decision  in  Taynton  v.  Hannah  is  against  the 
extinction  of  Macdonald's  representative  character.  In  the  case  In 
the  Goods  of  Cassidy  the  administration  seems  to  have  been  granted 
durante  absentiS.  [Lord  Denman,  C.  J.  There  the  person  administer- 
ing was  the  executor's  attorney,  and  probably  acted  merely  under  a 
power  from  him.  Then  it  would  seem  that  what  the  attorney  did 
during  the  absence  of  the  principal  was  the  principal's  act.]  Here,  if 
Macdonald  had  been  appointed  to  act  merely  as  attorney  for  Kernan, 
lio  would  have  taken  out  probate,  as  Kernan  himself  would  have  done 
.f  in  England ;  not  administration  cum  testamento  annexo.  If,  then, 
Macdonald  has  continued  to  be  administrator  ever  since  the  death  of 
Kernan,  the  plaintiff  must  be  nonsuited  upon  the  evidence ;  and,  even 
if  his  administration  ceased  with  Kernan's  life,  the  plaintiff  cannot 
succeed  on  the  first  count,  and  must  recover,  on  the  second,  only  so 
much  interest  as  accrued  after  Kernan's  death.  But  the  judgment 
ought  to  be  arrested,  because  it  appears,  from  the  body  of  the  declara- 
tion, that  Kernan  never  was  executor,  and,  from  the  declaration  and 
profert,  that  Macdonald,  who  took  out  administration  with  the  will  of 
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Fox  annexed  for  the  benefit  of  Keman,  really  was  the  party  acting  as 
Fox*s  representative. 

Cur.  adv.  vuli. 

Lord  Denman,  C.  J.,  in  this  term,  (June  14th,)  delivered  the  judgment 
of  the  Court. 

This  was  an  action  by  the  plaintiff,  describing  himself  as  administra- 
tor, with  the  will  annexed  of  Hubert  Fox,  of  the  goods  left  unadmini$- 
tered  by  Owen  Keman,  who  was  executor  of  Hubert  Fox,  and  who 
was  alleged  to  have  proved  the  will  by  Allan  Macdonald,  his  attorney, 
to  whom,  as  such  attorney,  administration  with  the  will  annexed,  for 
the  benefit  of  the  said  Owen  Keman,  was  granted,  which  Owen  Ker- 
nan  is  since  deceased,  having  left  Macdowall  and  Hewlings  his  execu- 
tors ;  and  that  on  Macdo wall's  death  plaintiff  took  administration  with 
the  will  of  Hubert  Fox  annexed  for  the  benefit  of  Hewlings.  The  first 
count  states  that  the  defendants  were  indebted  to  Owen  Kernan,  as  exe- 
cutor as  aforesaid,  for  interest  of  money  forborne  by  him  as  such  execu- 
tor, and  lays  the  promise  to  Owen  Kernan  as  such  executor.  The 
second  count  states  that  the  defendants  were  indebted  to  the  plaintiff, 
as  such  administrator,  for  interest  of  money  forborne  by  him  as  such 
administrator,  and  lays  the  promise  to  the  plaintiff  as  such  administra 
tor.  Profert  is  made  of  the  letters  of  administration  both  to  Macdonald 
and  to  the  plaintiff. 

The  first  plea  traverses  the  being  indebted  to  Owen  Kernan  as  such 
executor.  The  second  traverses  the  promise  to  Owen  Kernan.  The 
third  traverses  the  promise  to  the  plaintiff. 

The  question  in  the  cause  is,  what  is  the  legal  effect  of  these  different 
letters  of  administration  ? 

We  are  of  opinion  that,  by  the  first  grant,  Allan  Macdonald  became 
the  legal  representative  of  Hubert  Fox  during  the  life  of  Owen  Keman, 
or,  at  all  events,  until  he  should  himself  take  out  probate,  which  he 
never  did  ;  but  that  on  the  death  of  Owen  Kernan  that  grant  was  ipso 
facto  at  an  end,  and  the  subsequent  grant  to  the  plaintiff  is  good.  The 
consequence  is,  that  the  plaintiff  is  entitled  to  recover  on  the  second 
count  all  interest  accruing  subsequent  to  the  grant  to  him  ;  and  the  rule 
must  be  absolute  to  reduce  the  verdict  on  that  count  to  that  amount. 
But  the  defendants  are  entitled  to  a  verdict  on  both  the  issues  on  th(^ 
first  count,  because  the  defendants  never  were  indebted  to  Owen  Ker- 
nan as  executor  for  interest,  nor  promised  him  as  executor.  Their  debt 
and  their  promise  inlaw  for  interest  during  Owen  Kenian's  life  was  to 
Allan  Macdonald,  as  administrator,  and  not  to  Owen  Kernan.  This 
nppears  on  the  face  of  the  declaration  itself,  and  therefore  would  be  a 
ground  for  arresting  the  judgment  on  the  first  count ;  but,  as  we  are  of 
opinion  that  the  issues  on  that  count  are  proved  in  favour  of  the  defend- 
ant, the  rule  will  be  absolute  to  enter  the  verdict  accordingly. 

Rule  absolute,  to  enter  a  verdict  for  the  defendants  on  the  first 
two  issues ;  for  the  plaintiff  on  the  other  two,  with  240/.  13^. 
5d.  damages. 
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The  QUEEN  against  The  Mayor,  Aldermen,  and  Burgesses  of  the 
City  and  Borough  of  NORWICH.— p.  633. 

The  steward  of  a  bt^rough,  removed  under  stat  5  &  6  W.  4,  c.  76,  demanded  compensation 
under  sect  66.  as  for  an  ofBoe  held  for  life.  The  town  council  allowed  compensation  as  for 
an  annual  office  only.  The  Lords  of  the  Treasury,  on  appeal,  and  after  hearin?  the  parties, 
awarded  compeuKation  on  the  former  principle.  On  motion  for  a  mandamus  to  the  corporation 
to  execute  a  compensation  bond,  there  ap)jeared  evidence,  on  the  one  hand,  that  the  office  wae 
not  legally,  holden  for  life,  and,  on  the  other,  that  it  had  usually  been  so  holden,  and  that  the 
appointment  was  accepted  on  that  understanding. 

Held  that,  under  sect  66,  the  LoFds  of  the  Treasury  were  not  bound  to  consider  only  the  legal 
tenure,  but  might  referring  to  the  circumstances  of  the  case,  award  compensation  as  tor  an 
office  held  fi»r  life. 

The  b-teward  had  received  a  small  annual  sum  for  holding  a  corporation  Court.  It  was  paid  by 
the  sheriffii,  and  not  out  of  the  borough  fund ;  but  he  held  the  Court  as  steward.      Held,  that 

*  oom{)enBation  might  be  given  him  in  respect  of  this  emolument 

A  RULE  nisi  was  obtained  in  laHt  Easter  term  for  a  mandamus  to  the 
corporation  of  Norwich,  to  execute  a  compensation  bond  to  F.  Kelly, 
Esquire,  under  stat.  5  &  6  W.  4,  c.  76,  8.  67,  for  the  office  of  steward 
of  that  borough. 

It  appeared,  on  affidavit,  that  he  was  appointed  to  that  office  in  Febru- 
ary, 1831,  and  removed  from  it  by  the  town  council,  without  reason 
assigned,  in  January,  1836.  He  thereupon  demanded  compensation, 
under  sect.  66  of  the  act,  stating  the  particulars  and  amount  of  his 
chiim,  which  was  founded  on  the  assumption  that  the  office  was  one 
usually  holden  for  life.  The  town  council  passed  a  resolution,  which 
Ihey  communicated  to  him  in  answer,  declaring  that  the  office  was  only 
annual,  and  fixing  the  compensation  at  two-thirds  of  the  sum  which 
they  considered  the  amount  of  one  year's  salary  and  emoluments.  He 
thereupon  appealed  to  the  Lords  of  the  Treasury,  and  stated  in  his 
memorial,  as  to  the  suggestion  of  the  office  being  only  annual,  that  he 
was  not  aware  of  anything  in  the  statutes,  charters,  or  usages  of  the  city, 
supporting  such  an  allegation ;  but  that,  if  deemed  material,  its  correct- 
ness might  be  tried  by  a  legal  tribunal.  He  referred,  however,  to  sect. 
66  of  Stat.  5  &  6  W.  4,  c.  76,  which  directs  that,  in  assessing  compensa- 
tion to  a  person  removed  from  office,  regard  shall  be  had  "  to  the  man- 
ner of  his  appointment  to  the  said  office,  and  his  term  or  interest  therein, 
and  all  other  circumstances  of  the  case:*'  and  he  further  cited  a  minute 
formerly  made  by  the  Lcrds  of  the  Treasury  with  reference  to  that  sec- 
tion,(a)  expressing  their  opinion  (as  to  claims  by  town  clerks)  that,  "  In 
all  cases  where  such  officer  held  his  office  for  life,  or  where  the  usage 
has  been  such  as  to  raise  a  just  expectation  that  the  office  should  con- 
tinue for  the  life  of  the  holder,  a  compensaHon  of  net  less  than  two- 
thirds  of  his  profits  may  be  granted  to  such  officer,  estimated  upon  the 
principles  stated  in  the  commencement  of  this  minute,  and  calculated 
upon  an  average  of  his  just  emoluments  for  the  five  years  previous  to  the 
first  of  January,  1885."  The  memorial  alleged  that  the  usage  and  un- 
derstanding had  always  been,  that  the  appointment  of  steward  was  for 
life,  or  until  resignation  or  promotion :  and  it  further  stated  that  Mr. 
Kelly,  when  he  accepted  the  office,  had  been  led  to  believe  that  the 
tenure  was  as  above  mentioned,  and  would  not  otherwise  have  taken  it. 

The  Lords  of  the  Treasury,  after  hearing  all  parties,  awarded  an 
annual  sum  as  compensation.  Part  of  their  minute  was  as  follows.  '^  It 
(a)  8ee  Ex  parte  Lee,  7  A.  &  £.  189,  (84  £.  C.  L.  R.) 
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does  not  appear  necessary,  so  far  as  the  decision  of  this  board  is  con- 
cerned, to  investigate  what  may  have  been  the  precise  legal  tenure  of 
the  office.  It  is  admitted  by  the  town  council  that,  whatever  may  have 
been  the  legal  right  of  the  corporation,  it  was  not  exercised ;  and  no 
instance  is  attempted  to  be  adduced  of  the  steward  having  been  removed 
from  oflBce,  or  ceasing  to  hold  it,  except  for  death  or  with  his  own  con- 
sent. On  these  grounds,  my  lords  consider  that  Mr.  F.  Kelly  had  a 
just  expectation  that  he  would  not  be  deprived  of  his  office  except  w^ith 
his  own  consent."  The  minute  specified  the  items  of  claims  allowed, 
among  which  was  a  sum  received  annually  for  holding  the  sheriffs* 
courts.  The  town  council  presented  a  memorial  remonstrating  against 
the  allowance ;  but  the  Lords  Commissioners  refused  to  reopen  the  case. 
A  bond  to  secure  the  compensation  was  then  demanded,  but  withheld 
under  circumstances  amounting  to  a  refusal.  • 

The  affidavits  in  opposition  stated  the  practice  to  have  been,  that  at 
certaiiT  meetings  of  the  corporation,  held  annually  on  the  3d  of  May,  the 
recorder,  steward,  town  clerk,  and  other  officers,  were  elected,  their 
names  were  read  over,  and  they  were  considered  as  appointed,  till  the 
next  3d  of  May.  Entries  in  the  corporation  books  were  also  referred  to, 
showing  appointments  made  for  a  year ;  and  it  appeared  that,  from  the 
time  of  Queen  Anne,  reappointments  of  the  steward  from  year  to  year 
had  been  regularly  minuted.  It  was  further  alleged  that  the  sum  re- 
ceived by  the  steward  for  presiding  as  assessor  in  the  sheriffs'  courts  was 
paid  by  the  sheriffs  out  of  their  own,  and  not  the  corporate  funds. 

B.  Andrews^  Austin^  and  Palmer,  now  showed  cause. — The  Lords  of 
the  Treasury  should  have  ascertained  whether  this  was  an  office  for  life 
or  merely  annual.  According  to  sect.  66  of  stat.  5  &  6  W.  4,  c.  76,  the 
manner  of  appointment  to  the  office,  and  the  "  term  or  interest"  therein, 
must  be  considered  in  assessing  compensation.  [Lord  Denman,  C.  J. — 
The  Lords  of  the  Treasury  are  not  required  to  investigate  the  tenure.] 
They  must  make  their  order  conformably  to  the  act.  If  the  tenure  may 
be  disregarded,  the  town  council  or  Treasury  have  power  to  enlarge  the 
party's  interest.  The  Treasury  order  is  binding  on  a  mere  question  of 
amount ;  but  the  act  does  not  make  it  so  as  to  title.  That  this  office 
was  in  fact  annual  is  evident  from  the  affidavits.  The  payments  for 
holding  the  sheriffs'  courts  did  not  come  out  of  the  borough  fund,  and 
therefore,  according  to  the  judgment  of  this  Court  in  Regina  v.  The  Cor- 
poration of  Pooh,  7  A.  &  E.  738,  (34  E.  C.  L.  R.,)  "  there  would  be  an 
incongruity,  almost  an  injustice,  in  making  that  fund  chargeable  with 
any  compenaation  for  the  loss  of  it." 

Sir  t7.  Campbell,  Attorney-General,  (with  whom  were  Sir  F,  Pollock 
and  Sir  W.  W.  Follett,)  contra. — The  Court  cannot  now  enter  into  dis- 
cussion as  to  the  tenure  of  the  office,  or  the  propriety  of  the  compensa- 
tion ordered  by  the  Lords  Commissioners.  The  whole  question  is, 
whether  they  had  jurisdiction  ;  Regina  v.  The  Corporation  of  Poole,  7 
A.  &  E.  730,  (34  E.  C.  L.  R.,)  Rcgiyia  v.  The  Mayor,  d-c.  of  Bridge- 
water,  6  A.  &  E.  339,  (33  E.  C.  L.  R. :)  if  they  had,  their  decision  as 
to  the  quantum  is  conclusive.  The  legislature  clearly  intended  that,  in 
a  case  of  this  kind,  where  it  has  been  the  understanding  of  all  parties 
that  an  office  was  to  be  held  during  life  or  good  behaviour,  compensation 
should  be  given  as  if  the  tenure  had  been  strictly  such.  [He  was  then 
stopped  by  the  Court.J 

Lord  Denman,  C.  tJ. — The  judgment  of  the  Lords  Commissioners  is 
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the  same,  in  effect,  as  if  they  had  said,  "  We  do  not  find  that  there  is  a 
legal  tenure  of  this  office  for  life ;  but  there  is  an  interest  equivalent  to 
that  :*'  and  they  grant  compensation  accordingly.  They  have  jurisdic- 
tion in  the  case  ;  and  therefore  I  do  not  know  that  we  should  interfere 
if  ^we  thought  their  decision  wrong :  but  I  am  of  opinion  that  it  was  right. 
As  to  the  sheriffs'  court,  it  was  a  court  of  the  corporation ;  and,  if  the 
payments  in  respect  of  it  were  an  emolument  fairly  attached  to  this  cor- 
porate office,  it  was  a  proper  subject  of  compensation. 

LiTTLEDALE,  J. — The  Lords  of  the  Treasury  are  to  consider  all  the 
circumstances  of  the  case.  Here  the  circumstances  were  such  as  enabled 
tkem  to  give  compensation,  as  if  the  office  had  been  for  life.  It  lay  in 
their  discretion  to  award  such  compensation  if  they  thought  proper. 

Patteson,  J. — I  entirely  agree  that  the  Lords  of  the  Treasury  had 
jurisdiction,  and  that  they  came  to  a  right  decision,  supposing  that  this 
Court  had  power  to  review  their  decision,  which  I  by  no  means  intend  to 
say  they  have. 

Williams,  J.,  concurred.  Rule  absolute. 


The  QUEEN  against  WILLIAM  ROBERTS.— p.  637. 
This  case  is  reported,  7  A.  &  E.  441,  (34  E.  C.  L.  R.) 


The  QUEEN  against  THE  RECORDER  OF  HULL.— p.  638. 

In  coanties  of  cities,  and  counties  of  towns,  to  which  a  conrt  of  qunrter  sessions  has  beeu 
granted  ander  stat  6  &  6  W.  4,  c.  76,  the  recorder,  by  sect.  105,  has  the  powers, 
relating  to  inspectors  of  weights  and  measures,  given  bj  sect.  17  of  stat.  5  &  6  W.  4,. 
c.  68,  to  the  magistrates  in  quarter  sessions  assembled. 

Although  the  present  jurisdiction  of  the  recorder  be  limited  to  a  district  less  extensive 
than  that  which  the  county  comprehended  up  to  the  time  of  passing  those  statutes. 

R.  C.  HiLDYARD  obtained  a  rule  in  this  term,  calling  upon  the  re- 
corder of  the  borough  of  Kingston-upon-HuU  to  show  cause  why  a  man- 
damus should  not  issue,  commanding  him  to  investigate  the  accounts  of 
Thomas  Oglesby,  inspector  of  weights  and  measures  for  the  town  and 
county  of  Kingston-upon-Hull,  and  to  make  an  order  for  reasonable 
remuneration  to  him  for  the  discharge  of  his  duties  as  such  inspector. 

The  following  facts  appeared  from  the  aflSdavits  in  support  of  the  rule. 
At  the  quarter  sessions  for  the  town  and  county  of  the  town  of  Kings- 
ton-upon-Hull, held  20th  October,  1835,  the  justices  acting  for  the  town 
and  county,  appointed  Oglesby  inspector  of  weights  and  measures  for 
the  town  and  county,  directing  him  to  account  to  the  treasurer  of  the 
town  and  county  for  all  fees  received  by  him,  and  ordering  an  annual 
salary  of  50?.  Oglesby  acted  in  the  ofiSce,  received  and  accounted  for 
the  fees,' and  took  the  salary,  up  to  and  including  the  April  quarter  ses- 
sions for  the  town  and  county  in  1836,  the  order  for  the  salary  being 
made  on  the  treasurer,  and  handed  to  Oglesby  by  the  clerk  of  the  peace 
of  the  town  and  county.  By  the  Municipal  Corporation  Act,  stat.  5  k 
6  W.  4,  c.  76,  s.  38,  the  powers  of  the  then  justices  ceased  on  1st  May, 
1836.  In  April,  1836,  justices  were  appointed  for  the  town  and  county, 
under  sect.  98.  In  May,  1836,  the  Crown  granted  a  court  of  quarter 
sessions,  and  appointed  a  recorder,  under  sect.  103.     The  recorder  pre- 
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Bided  at  the  July  quarter  sessions,  1836,  when  Oglesby  applied  to  the 
Court  for  an  order  for  the  payment  of  his  salary ;  but  the  clerk  of  the 
peace  referred  him  to  the  town  council.  The  council,  from  time  to  time, 
up  to  January,  1837,  made  orders  on  the  borough  treasurer  to  pay 
Oglesby*s  salary,  and  Oglesby  :iccounted  to  the  borough  treasurer.  In 
February  or  March,  1837,  the  property  committee  of  the  council  de- 
clined to  order  such  payment,  in  consequence  of  a  doubt  whether  the 
council  could  do  so  without  an  authority  from  the  recorder.  Oglesby 
applied  to  the  recorder  at  the  April  and  Midsummer  sessions,  1837  ;  but 
he,  from  a  doubt  as  to  his  power,  declined  to  make  the  order.  At  the 
October  sessions,  1837,  the  council  having  appointed  a  new  inspector  in 
the  stead  of  Oglesby,  application  was  made  to  the  recorder  to  confirm 
their  appointment ;  but  the  recorder,  from  the  same  doubt,  declined  then 
to  do  so.  At  the  March  sessions,  1838,  Oglesby  again  applied  to  him 
for  an  order  on  the  treasurer,  and  also  for  an  order  on  himself  (Oglesby) 
to  pay'the  fees  to  the  treasurer  of  the  borough ;  but  the  recorder  de- 
clined to  act. 

Sir  J,  Campbell,  Attorney-General,  and  Armstrong  now  showed 
cause. — The  question  is,  whether  the  powers  relating  to  inspectors  of 
weights  and  measures,  which  were  formerly  in  the  justices  of  peace,  are 
now  vested  in  the  recorder.  By  sect.  105  of  stat.  5  &  6  W.  4,  c.  76, 
he  is  sole  judge  of  the  court  of  quarter  sessions ;  and  that  court  ^'  shall 
be  a  court  of  record,  and  shall  have  cognisance  of  all  crimes,  offences, 
and  matters  whatsoever  cognisable  by  any  court  of  quarter  sessions 
of  the  peace  for  counties.**  The  intention  was  to  give  the  recorder  only 
such  powers  as  are  judicial,  or  incidental  to  judicial  functions.  By 
sect.  17  of  Stat.  6  &  6  W.  4,  c.  63,  the  appointment  of  inspectors  of 
weights  and  measures,  the  fixing  of  their  remuneration,  and  their  sus- 
pension or  dismissal,  are  intrusted  to  ^'  the  justices  of  the  peace  of 
every  county,  riding,  or  division,  or  county  of  a  city  or  county  of  a 
town,  in  general  or  quarter  sessions  assembled."  (a)  Such  functions, 
however,  are  not,  properly  speaking,  imposed  upon  the  magistrates  in 
their  character  of  a  court  of  quarter  sessions,  although  the  occasion  of 
their  assembling  at  quarter  sessions  is  prescribed  as  the  proper  occasion 
for  exercising  the  duty.  Therefore,  although  the  magistrates  can  no 
longer  hold  a  court  of  quarter  sessions  in  boroughs  having  a  court  of 
quarter  sessions  and  recorder  under  sect.  103  of  stat.  5  £  6  W.  4,  c. 
76,  they  may  still  assemble  and  perform  the  duties  imposed  on  them  in 
their  character  of  justices  of  peace.  Then  the  ^'  matters  whatsoever,'* 
mentioned  in  stat.  5  &  6  W.  4,  c.  76,  s.  105,  must  be  ejusdem  generis 
with  those  over  which  the  court  of  quarter  sessions,  as  such,  has  juris- 
diction ;  thus  a  recorder  may,  in  such  case,  swear  sureties  of  the  peace: 
for  that  power  is  akin  to  his  powers  as  a  criminal  judge.  [Littlbbale, 
J. — Why,  then,  was  the  proviso  added  in  sect.  105,  that  no  recorder 
by  his  office  shall  have  power  to  make  county  rates,  or  rates  in  the  nature 
of  county  rates,  or  to  license  alehouses,  or  to  exercise  any  of  the*  powers 
which  the  act  specially  vests  in  the  council  of  the  borough  ?]  It  is  not 
a  general  rule  that  every  exception  to  an  enactment  of  a  statute  refers 
to  something  which,  but  for  the  exception,  would,  be  within  the  enact- 

(a)  By  sect.  24  of  stat.  6  &  6  W.  4,  o.  68,  '« every  inspector  shall,  onoe  in  eTcry  quarter 
of  a  year,  account  to  the  treasurer  of  the  county,  riding,  diTision,  oonnty  of  a  city,  or 
eoanty  of  a  town,  or  to  such  other  persons  as  shall  be  duly  authoriied  by  thoM  by  mhcm 
he  may  have  been  appointed,  for  aU  fees  received  by  him  ander  this  act*' 
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ment.  Moreover,  there  are  powers  excepted  in  the  proviso  of  sect,  105 
which  might,  perhaps,  fall  within  the  general  scope  of  the  powers  of  a 
criminal  judge.  Thus  the  recorder,  as  criminal  judge,  has  power  over 
the  expenses  of  prosecutions  which  must  be  defrayed  from  the  rates ;  and 
it  might  be  thought  that,  but  for  the  exception,  this  would  give  him  some 
jurisdiction  with  respect  to  the  rates.  By  sect.  19  of  stat.  5  &  6  W.  4, 
c.  63,  the  powers  in  question,  as  to  inspectors,  are  to  be  exercised,  in 
Ireland,  by  grand  juries;  which  shows  that  there  is  no  analogy,  in  the 
view  of  the  legislature,  between  such  powers  and  those  of  a  judge. 
Indeed,  it  cannot  be  said  that  the  grand  jurors  would  exercise  the 
powers  in  the  character  even  of  grand  jurors.  Sect.  25  of  the  same 
statute,  in  the  case  of  Berwick-upon-Tweed,  and  of  "  all  other  places 
which  have  been  or  shall  be  hereafter  authorized*'  bv  act  of  parliament 
to  appoint  inspectors,  or  "which  have  been  or  shall  be  hereafter,"  by 
charter,  act  of  parliament,  or  otherwise,  possessed  of  legal  jurisdiction, 
and  shall  have  been,  or  be,  provided  with  copies  of  the  imperial  standard 
weights  and  measures,  makes  it  lawful  for  the  magistrates,  or  persons  so 
authorized,  to  appoint  inspectors,  who  shall  have  the  same  powers  and 
discharge  the  same  duties  as  the  inspectors  appointed  by  the  county 
justices  or  grand  juries,  and  shall  account  as  aforesaid  to  such  persons 
as  shall  be  duly  authorized  by  those  who  may  have  appointed  such 
inspectors :  and  in  this  section  nothing  is  said  as  to  quarter  sessions. 
It  is  very  improbable  that  the  legislature  should  have  meant  to  give 
magistrates  jurisdiction  out  of  quarter  sessions  in  one  case,  and  not  in 
another.  [Patteson,  J. — Sect.  17  provides  for  counties,  and  counties 
of  cities  and  towns,  on  the  supposition  that  they  must  always  have 
courts  of  quarter  sessions.]  If  so,  the  provision  restricting  their  acts 
to  what  they  do  in  quarter  sessions  must  be  understood  as  applying  to 
boroughs  which  were  counties,  so  long  only  as  the  justices  were  mem- 
bers of  the  courts  of  quarter  sessions.  [Pattbson,  J. — The  legislature 
could  hardlv  have  contemplated  such  an  interval :  chapters  63  and  76 
of  Stat.  5  &  6  W.,4,  received  the  royal  assent  on  the  same  day.((i)] 
Then  the  legislature  must  be  understood  to  have  contemplated  both  acts 
at  the  same  time ;  and  sect.  17  of  stat.  5  &  6  W.  4,  c.  63,  would  be  in- 
applicable, from  the  first,  to  any  case  where  the  magistrates  could  not 
meet  in  quarter  sessions.  But  further,  upon  the  facts  of  this  case,  Hull 
is  within  sect.  25  rather  than  sect.  17  of  c.  63.  The  town  and  county 
of  Kingston-upon-Hull,  which  existed  at  the  time  when  the  act  passed, 
is  not  identical  with  the  present  borough,  for  this,  though  still  a  county, 
has  no  longer  any  jurisdiction  without  the  limits  of  the  borough,  and 
the  borough  has  no  longer  the  limits  of  the  ancient  town.(i)  The 
recorder  does  not  act  for  the  district  which  was  comprehended  within 
the  county  at  the  time  of  passing  the  act ;  a  part  of  that  is  now  in  the 
East  Riding  of  Yorkshire;  and  it  cannot  be  contended  that  he  can 
appoint  inspectors  for   that  part.      The   present  borough,  therefore, 

(a)  9th  September,  1835.  By  sect.  107  of  stat.  6  &  6  W.  4,  e.  76,  the  then  existing 
eriminal  jurisdictions  of  boroughs  are  abolished  from  1st  Maj,  1886.  Seot.  101  prorides 
that  the  justices  appointed  under  the  act  (sect.  98)  shall  not  act  as  justices  of  the  peace 
at  any  court  of  gaol  delivery  or  general  or  quarter  sessions,  or  in  making  or  levy  in  g 
any  county  rate,  or  rate  in  the  nature  of  a  county  rate. 

(b)  See  stat.  5  &  6  W.  4«  o.  76.  s.  7,  and  sched.  A.  sect  1 ;  sUt  2  &  8  W.  4,  o.  64,  s. 
86,  and  sched  (0).  49.  Also  stat.  6  &  7  W.  4,  o.  103,  s.  1 ;  and.  for  the  ancient  limits 
of  the  town  and  county,  see  Appendix  to  the  First  Report  of  the  English  Municipal  Cor- 
poration Commisttiouers,  Part  III.  p.  1646. 
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comes  under  the  words  '^  shall  he  hereafter"  possessed  of  jurisdic- 
tion, in  Stat.  6  &  6  W.  4,  c.  63,  s.  25. 

Cresswell  (with  whom  was  It.  O.  HUctyard^)  contra. — The  alteration 
of  the  limits  of  the  county  cannot  destroy  the  jurisdiction  in  the  part 
which  remains  unaltered.     [He  was  then  stopped  by  the  court.] 

Lord  Denman,  C.  J. — I  do  not  see  who  can  execute  these  powers  hut 
the  recorder.  We  must  treat  the  question  as  if  sects.  17  and  25  of 
Stat.  5  &  6  W.  4,  c.  63,  and  sects.  101,  105,  and  107  of  stat.  5  A  6  W. 
4,  c.  76,  were  one  enactment.  There  is  no  inconsistency  between 
sects.  17  and  25  of  the  first  statute.  The  magistrates  are  to  have 
power  in  quarter  sessions,  by  sect.  17,  in  counties ;  and  in  other  places, 
by  sect.  25,  the  power  is  to  be  exercised  out  of  quarter  sessions.  The 
effect  of  sects.  101,  105,  and  107  of  stat.  5  &  6  W.  4,  c.  76,  is  that 
the  court  of  quarter  sessions,  in  boroughs  where  there  is  a  recorder 
appointed  under  the  act,  consists  solely  of  the  recorder.  The  cases  in 
which  he  is  not  to  act  are  specified :  all  other  matters  cognisable  by  a 
court  of  quarter  sessions  are  within  his  jurisdiction.  The  authority, 
therefore,  of  the  magistrates  assembled  in  quarter  sessions  is  merged  in 
that  of  the  recorder,  except  in  the  cases  specified  in  the  proviso  of  sect. 
105  of  stat.  5  &  6  W.  4,  c.  76. 

LiTTLEDALE,  J.,  concurred. 

Patteson,  J. — By  sect.  17  of  stat.  5  &  6  W.  4,  c.  63,  the  magistrates 
in  quarter  sessions  assembled  are  to  exercise  the  powers  in  question  in 
every  county  of  a  city,  or  county  of  a  town.  Here,  by  the  proTisions 
of  stat.  5  &  6  W.  4,  c.  76,  the  magistrates  can  no  longer  assemble  in 
quarter  sessions.  The  magistrates  appointed  under  the  latter  act  hare 
a  certain  jurisdiction :  they  are  different  from  the  justices  contemplated 
by  sect.  17  of  stat.  5  &  6  W.  4,  c.  63.  The  only  question  is,  whether 
any  person  can  now  exercise  the  powers  given/  by  that  section.  I  think 
that  sect.  105  of  stat.  5  &  6  W.  4,  c.  76,  is  large  enough  in  its  provi- 
sions :  it  gives  the  recorder  cognisance  of  all  matters  whatsoever  cog- 
nisable by  any  court  of  quarter  sessions  of  the  peace  for  counties,  and 
not  excepted  by  the  proviso,  however  absurd  the  consequence  may  be, 
and  however  contrary  (as  it  probably  is)  to  the  intention  of  the  legisla- 
ture. Sect.  25  of  stat.  5  &  6  W.  4,  c.  63,  speaks  of  places  which  have 
been,  or  shall  be,  authorized  by  act  of  parliament  to  appoint  inspectors : 
it  seems  that  this  expression  relates  to  places  in  which  persons  are  so 
authorized. (a)  Rule  absolute.(i) 

(a\  WllUams,  J.,  bad  left  the  Coart. 

\b)  It  has  siDce  been  decided,  under  stat.  5  &  6  W.  4,  c.  76,  s.  105,  that  the  recorder 
of  a  boroagh  (Ludlow)  haviug  a  commission  of  the  peace,  and  a  court  of  quarter  sessions, . 
though  it  is  not  a  county,  has  power  to  try  an  appeal  against  an  order  made  by  justices 
of  the  borough  on  parish  officers,  under  stat  9  G.  4,  c.  40,  B.  88.     Regina  ▼.  St.  Law- 
renee,  Ludlow,  Michaelmas  Vacation,  1839.     Post. 


The  QUEEN  against  The  Justices  of  DERBYSHIRE.— p.  644. 

(NEWBOROUQH  against  SWARKSTON.) 
This  case  is  reported,  6  A.  &  E.  612,  note  (i). 
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DOE  on  the  several  Demises  of  CLARKE  and  Another,  against  MARY 
STILL  WELL  and  Another.— p.  645. 

Tbe  4'ale,  that  an  affidavit  more  than  a  year  old  ia  not  to  be  uaed,  appliea  only  in  the  caae  of 
affidavits  to  hold  to  hail. 

Where  the  making  and  publishing  of  mn  award  are  sworn  to,  bat  without  fixing  the  time,  the 
awand  itself  bearing  date  within  the  time  limited  by  the  order  of  referenoe,  the  Court  will  not 
presume  that  the  award  was  made  and  published  after  that  time. 

So  held  on  motion  for  an  attachment  for  non-performanoe. 

Where  the  award  directs  that  A.  shall  pay  B.  IftL  fur  copyhold  land  ;  that  B.,  in  consideration 
of  that  sum,  shall  at  the  costs  of  A.  surrender  the  land  to  A.'s  use ;  and  that,  upon  such  sur- 
render being  made  and  delivered  to  A.,  he  shall  pay  B.  the  15/.;  it  rests  with  B.  to  prepare 
and  execute  the  surrender ;  and  it  is  a  non-performance  of  the  award  if  B.  omits,  on  request,  to 
make  the  surrender.  Or  (per  Littlriiale,  J.)  if  B.  does  not  at  least  give  notice  to  A.  that 
he  will  attend  at  a  certain  time  before  the  steward  of  the  manor. 

OglCf  in  last  Easter  term,  obtained  a  rule  nisi  for  an  attachment 
against  the  above  named  Mary  Stillwell  for  non-performance  of  an 
awardy  under  the  following  circumstances. 

The  cause  and  all  matters  hi  difference  between  the  parties  were 
referred  at  nisi  prius  to  a  barrister,  on  June  18th,  1836,  so  as  he  should 
make  and  publish  his  award  on  or  before  the  fourth  day  of  Michaelmas 
term  then  next,  with  liberty  to  him  under  his  hand  at  the  foot  of  the 
order  of  reference  to  enlarge  the  time.  The  arbitrator  recited  that  he 
had  duly  enlarged  the  time  to  1st  January  then  next :  and  awarded 
that  Clarke  should  pay  to  M.  Stillwell  for  a  certain  piece  of  land,  15/. ; 
and  that  M.  Stillwell,  "in  consideration  of  the  said  sum  of  15/.,  shall 
forthwith,  at  the  costs  and  charges  of  the  said  T.  T.  Clarke,"  out  of 
Court,  according  to  the  custom,  &c.,  surrender  to  the  use  of  Clarke,  his 
heirs  and  assigns,  the  said  piece  of  Land,  according  to  the  description, 
&c. :  "  and  that,  upon  such  surrender  being  made  and  delivered  to  the 
said  T.  T.  Clarke,  he  the  said  T.  T.  Clarke  shall  pay  to  the  said  M.  Still- 
well the  aforesaid  sums  of  15/.,"  and  30/.  and  5/.,  awarded  on  certain 
claims  of  compensation.  The  arbitrator  then  gave  Stillwell  three  calen-^ 
dar  months  from  the  date  of  the  award  to  remove  from  the  land,  and 
awarded  that  she  should  remove  therefrom  within  that  time.  The 
award  concluded  thus :  "  In  witness  whereof  I  have  hereto  set  my  hand 
this  23d  of  December,  in  the  year  of  our  Lord,  1836 :"  with  the  arbi- 
trator's name  and  the  following  attestation  :  "  Signed  and  published  hi 
the  presence  of  H.  W.  Southwell."  The  order  of  reference  was  made 
a  rule  of  Court. 

An  affidavit  in  support  of  the  rule  stated  that  the  deponent,  on  April 
21st,  1838,  as  the  attorney,  and  in  the  name  and  on  the  behalf,  of 
Clarke,  required  Stillwell  to  perform  the  award,  and  that  she  should 
forthwhh  out  of  Court  surrender,  &c.,  the  piece  of  land,  (as  directed  in 
the  award :)  and  he  also  required  her  forthwith  to  remove  from  the 
land.  And  "  that,  on  the  said  2 1st  day  of  April,  he  informed  and  told 
the  said  Mary  Stillwell  that,  upon  such  surrender  being  made  by  her 
as  aforesaid  and  delivered  to  the  said  T.  T.  Clarke,  he  the  said  T.  T 
Clarke  should  and  would  thereupon  pay  to  her  the  several  sums  of  15/., 
30/.,  and  5/.,  and  would  also  pay  the  costs  and  charges  of  an  incident  to 
the  making  of  the  said  surrender."  Another  affidavit  stated  that,  on 
appUcation  to  the  steward  of  the  manor  on  May  9th,  1838,  he  said  thai 
Stillwell  had  not  surrendered,  or  given  the  steward  any  intimation  of 
ner  intending  to  do  so. 
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As  to  the  execution  of  the  award,  affidavit  was  made  by  the  attesting 
witness,  that  he  "  did  see  the  said,"  &c.  (the  arbitrator)  "  sign,  pubUsL, 
And  declare  his  award  in  writing  hereunto  annexed  :*'  and  that  the 
names  of  the  arbitrator  and  attesting  witness,  subscribed  to  the  award, 
were  respectively  of  their  handwriting. 

Knowlts  now  showed  cause.  First,  it  does  not  appear  on  affidavit 
that  the  award  was  made  in  proper  time,  or  when  it  was  in  fact  made. 
The  attesting  witness  deposes  that  he  saw  the  arbitrator  sign  and  pub- 
lish his  award,  but  does  not  say  when  it  was  either  signed  or  published. 
The  forms  of  affidavits  on  the  execution  of  awards  in  Tidd  and  Chittv, 
(Tidd's  Pract.  Forms,  310,  ed.  1828  ;  Chitt.  Pract.  Forms,  637, 4th  ed.',) 
specify  the  lime.  Musselbrook  v.  Dunkifiy  9  Bing.  605,  (23  E.  C.  L.  R. 
395,)  shows  what  publication  is,  and  the  importance  of  fixing  its  date. 
Nothing  ought  to  be  presumed  on  this  subject  in  a  penal  proceeding. 
Secondly,  the  affidavit  of  execution  was  more  than  a  year  old  when  it 
was  used  in  moving  for  the  attachment :  it  was,  therefore,  not  admis- 
sible. Bvrt  V.  Oweny  1  Dowl.  P.  C.  691,  shows  that  the  nile  on  this 
subject  is  not  confined  to  affidavits  of  debt.  [Littledale,  J.  I  never 
heard  of  such  a  rule  as  to  other  affidavits,  {a)  tVightmariy  amicus 
curiae,  said  that  he  was  counsel  in  Burt  v.  Owen,  and  that  no  general 
rule  was  there  laid  down  on  the  subject,  the  real  objection  to  the  affidavit 
being  that  the  state  of  facts  might  have  been  altered  since  it  was  sworn. 
Patteson,  J.  In  the  case  of  an  affidavit  of  debt  more  than  a  year  old, 
the  Court  presumes  that  the  debt  may  have  been  paid  in  the  mean 
time.  The  rule  laid  down  is  usually  with  reference  to  the  particular 
case  of  affidavits  of  debt.]  Thirdly,  there  is  no  sufficient  affidavit  of  a 
refusal  to  perform  the  award.  The  arbitrator  merely  directs  that  Siill- 
well  shall  surrender  at  the  costs  of  Clarke.  It  was  the  business  of 
Clarke  to  bring  her  before  the  steward,  and  tender  a  conveyance  to  be 
executed  by  her.  Stanley  v.  Hemmingtony  6  Taunt.  561,  (1  EL  C.  L. 
R.  483.) 

Sir  J.  Campbell,  Attoniey  General,  and  Ogle,  contri.  Clarke  has 
done  all  that  the  award  required  of  him,  to  procure  the  surrender.  He 
has  made  a  proper  demand,  ofierine,  upon  the  surrender  being  executed, 
to  pay  the  15/.  30/.,  and  5/.,  and  also  the  costs  of  surrender.  The  onus 
of  preparing  the  conveyance  was  thrown  by  the  award  upon  the  de- 
fendant. The  words,  ^< shall  forthwith,  at  the  costs  and  charges  of  the 
said  T.  T.  Clarke,"  "surrender,"  merely  give  her  a  remedy  for  the 
costs ;  the  act  was  to  be  done  by  her,  and  the  payment  made  by  him, 
concurrently.  [Patteson,  J.  The  affidavit  is  rather  short,  in  not 
stating  what  she  said  when  required  to  make  the  surrender.]  As  to  the 
time  of  executing  and  publishing  4he  award,  the  Court  will  not  pre- 
sume a  fraud  in  the  arbitrator.  (Lord  Denman, C.  J.  Surely  the  pre- 
sumption will  be  that  the  duty  was  rightly  performed.  Littledale, 
J.,  referred  to  Sinclair  v.  Baggnley.  4  M.  &  W.  312,  (not  then  reported;) 
and  Barton  v.  Hanson,  3  M.  &  W.  322.] 

Littledale,  J.  (A)  This  rule  must  be  made  absolute.  As  to  the 
time  of  executing  and  publishing  the  award,  I  think  that,  although  this 
is  a  motion  for  an  attachment,  we  must  presume  the  award  to  have 

(a)  The  oflicen  on  both  sides  of  the  Court  agreed  that  the  rale  did  not  extend  to  otfasi 
affidatits. 

{b)  LonI  Denman,  C.  J.,  having  been  absent  daring  a  part  of  the  diacusnon,  gave  no  jodg 
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been  made  and  published  according  to  the  arbitrator's  authority.  Then 
it  is  said  that  a  demand  and  refusal  are  not  sufficiently  sworn  to;  but 
it  is  clear  from  the  affidavit  that  Still  well  was  distinctly  desired  to  make 
the   surrender.     Her  answer  does  not  appear;  but,  on  application  to 
the   steward  afterwards,  it  was  found  that  she  had  not  complied  with 
the  demand.     Then  a  question  is  made,  whose  duty  it  was  to  prepare 
the   surrender;  and  it  is  contended  that  Clarke  ought  to  have  done  so, 
because  he  was  to  pay  the  costs.     But  I  think  that  it  rested  with  Still- 
ivell    to  prepare  the  surrender,  or  at  all  events  to  give  notice  that  she 
would  attend  the  steward  on  such  a  day.     The  rule  on  this  subject  ap- 
pears to  be  as  it  is  stated,  in  The  Duke  of  St.  jJiban^s  v.  Shore,  I  H. 
Bl.  274,  by  Marshall^  Serjt. :  "  If  it  be  said  that  the  defendant  must 
prepare  the  conveyances,  because  he  is  to  pay  the  expense  of  them,  the 
answer  is,  that  the  law  is  otherwise."     "  Where  the  grantee  is  to  pay 
the   costs,  yet  the  grantor  must  prepare  the  conveyances.     Cro.  Eliz. 
517."     And  Hallings  v.  Connard,  Cro.  Eliz.  517,  the  case  cited,  seems 
to  bear  out  that  proposition. 

Patteson,  J.  In  Hallings  v.  Connard,  the  Court  of  Common  Pleas 
held,  that  where  the  form  of  assurance  is  left  to  the  option  of  him  who 
has  covenanted  to  make  it,  he  must  notify  his  readiness,  and  the  kind 
of  assurance  he  intends  to  make.  But  Walmslet,  J.,said  that  "there 
"Was  no  difference,  whether  the  manner  of  the  assurance  is  left  to  the 
covenantor,  and  where  he  covenants  to  make  one  kind  of  assurance; 
for  in  both  cases  he  is  to  do  the  first  act,  and  to  tender  the  assurance.^' 
This  rule  must  be  absolute. 
Williams,  J.,  concurred. 

Rule  absolute. 


DOE  on  the  Demise  of  JAMES  HINTON  BA VERSTOCK  against 

ROLFE.— p.  650. 

In  a  conveyance  of  lands  a  limitation  without  consideration  is  void  as  against  a  subsequent  pur* 
chaser  for  good  consideration,  being  fraudulent  under  stat  27  Eliz  c.  4. 

The  concurrence  of  a  necessary  party,  in  the  conveyance  containing  such  limitation,  does  not 
amount  to  a  consideration  where  the  limitation  is  shown,  by  circumstances  apparent  on  the 
face  of  the  conveyance,  and  of  other  conveyances  forming  part  of  the  transaction,  not  to 
have  been  made  for  the  benefit,  or  at  the  desire,  of  such  party,  and  the  concurrence  of  such 
party  does  not  appear  to  have  l>een  a  part  of  the  contract  at  the  time. 

Therefore,  where  H.,  tenant  for  liff  of  copyhold,  and  B.,  remainder-man  in  tail,  with  remainder' 
to  H.  in  fee,  intending  to  join  in  an  absolute  sale  of  the  property  to  L.,  suffered  a  recovery  to 
the  use  of  H.  for  life,  remainder  to  B.  for  life,  remainder  to  the  right  heirs  of  the  survivor ; 
and  then  joined  in  surrendering  to  L.,  a  purchaser  fur  valuable  consideration,  in  fee:  it  was 
held,  that  the  contingent  remainder  was  void  against  L.,  though,  had  it  been  gfKxl,  il 
would  not  have  passed  to  L.  by  the  surrender.  Especially  as,  with  respect  to  a  moiety,  tlio 
object  of  the  conveyance  appeared  to  be  to  effect  a  sale  of  the  whole  interest,  in  pursuancs 
of  an  earlier  marriage  settlement.     But 

Held,  that  the  recovery  wa«  not  totally  void,  and  therefore,  that  the  entail  was  barred,  and  L. 
took  the  use  resulting  to  B.  in  fee. 

Ejectment  for  copyhold  lands  {a)  in  Essex.  On  the  trial  before 
Vaughan,  J.,  at  the  Essex  Spring  assizes,  1834,  the  following  facts  ap- 
peared. 

James  Hinton  Baverstock,  the  lessor  of  the  plaintiff,  was  the  son  of 

(ji)  The  action  was  brought  to  recover  also  some  freehold  lands;  but  this  part  of  the  claini 
iraa  aDandoned. 
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•fames  Baverstock  and  his  wife  Jane  Baverstocky  and  \iras  the  onlf 
son  who  survived  them.  James  Rolte,  the  defendant,  claimed  through 
.Tnhn  Letch,  by  purchase. 

16th  May,  1778.  The  premises  being  vested  in  John  Hiuton  for 
life,  remainder  to  his  only  child  Jane  Baverstock  in  tail,  remainder  to 
John  Hintou  in  fee,  John  Hinton,  James  Baverstock,  and  his  wife 
the  said  Jane  Baverstock,  on  the  day  aforesaid,  (the  said  Jane  beiug 
first  solely  and  separately  examined,  &c.,)  surrendered  the  same  to  a 
tenant,  that  a  recovery  might  be  suffered  according  to  the  custom,  which 
tenant  was  thereon  adnjitted,  and  a  recovery  suffered,  to  the  use  of 
John  Hinton  and  his  assigns  for  life,  and  after  his  decease  to  the  use 
pf  Jane  for  life,  and,  a/Ur  the  decease  of  the  survivor  of  the  iwoj  to 
the  use  of  the  heirs  of  the  survivor  forever.  Admission  was  given 
accordingly. 

ieth  May,  1778.    Upon  the  surrender  of  John  Hinton,  James  Baver- 
stock, and  Jane  Baverstock,  in  performance  of  the  covenant  of  John 
Hinton,  in  the  marriage  settlement  of  Jane,  dated  9th  October,  1769, 
(p.  484,  post,)  a  recovery  was  suffered  of  one  undivided  moiety  of  the 
premises,  to  the  use  of  the  trustees  of  that  settlement,  Charles  Black- 
stone  and  Thomas  Baverstock,  in  fee,  in  trust  for  the  use  of  James  for 
life,  remainder  in  trust  for  the  use  of  Jane  for  life,  remainder  in  tnist 
for  the  use  of  Thomas  Baverstock,  (the  eldt^st  son  of  James  and  Jane,) 
John  James   Baverstock,   Jane   Baverstock,    Mary   Baverstock,  and 
Frances  Baverstock,  and  all  other  child  or  children  of  James  and  Jane 
Baverstock,  in  such  shares,  &c.,  as  the  survivor  of  them,  James  and  his 
wife  Jane,  should  appoint,  and,  in  default,  and  subject  thereto,  in  trust 
for  the  use  of  Thomas,  the  eldest  son,  in  tail,  retnainder  to  John  James, 
the  second  son,  in  tail,  remainder  to  the  third,  fourth,  &c.,  and  all  other 
$ons  successively  in  tail,  remainder  in  trust  for  the  daughters  equally, 
as  tenants  in  common,  and  the  heirs  of  their  bodies,  with  cross  reraahi- 
ders,  remainder  to  the  heirs  of  Jane  the  wife;  with  power  to  the  trus- 
tees, at  the  request  of  James  and  Jane  his  wife,  to  sell  and  surrender 
the  said  moiety,  and  apply  the  proceeds  in  the  purchase  of  other  lands, 
&c.,  of  equal  value,  to  be  conveyed  to  the  said  trustees  in  trust  for  the 
same  uses  as  the  said  surrendered  moiety ;  and  with  power  to  John 
Hinton,  James  Baverstock,  and  the  trustees,  unanimously,  to  avoid  the 
uses  and  create  fresh  ones  by  surrender.     The  trustees  were  admitted 
accordingly. 

27th  June,  1778.  John  Hinton,  James  Baverstock,  and  Jane  his 
wife,  surrendered  an  undivided  moiety  of  the  premises  to  John  Letcfi, 
in  fee. 

27th  June,  1778.  Charles  Blackstone,  and  Thomas  Baverstock,  the 
trustees,  at  the  request  of  James  Baverstock  and  Jane  his  wife,  surren- 
dered an  undivided  moiety,  and  James  and  Jane  did  remise,  release, 
and  quit  claim  thereto,  to  John  Letch,  in  fee. 

6th  July,  1778.  John  Letch  was  admitted  to  both  moieties,  to  hold 
in  fee. 

This  was  a  bonS  fide  purchase  of  the  whole  by  John  Letch  ;  and  he, 
or  those  claiming  through  him,  had  been  in  possession  ever  since.  John 
Hinton  died  in  1802,  James  Baverstock  in  1815,  Jane  Baverstock  in 
1835.  It  was  contended,  on  the  part  of  the  defendant,  that,  as  he 
9laimed  through  a  bonft  fide  purchase,  the  contingent  remainder  reserved 
io  the  heir  of  the  survivor  of  the  two,  James  Baverstock  and  Jaue  tiif 
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wife,  by  the  limitations  of  the  recovery  of  the  16th  May,  1778,  first 
above  mentioned,  was  voluntary,  and  therefore  fraudulent  and  void. 

The  earlier  deeds  relating  to  the  property  were  put  in,  to  illustrate 
the  intention  of  the  parties  to  this  recovery.  On  these  deeds,  the  facts 
appeared  as  follows. 

26th  April,  1680.  Francis  Bridge  was  admitted  to  hold  as  tenant  in 
fee,  and  surrendered  to  the  use  of  himself  and  Martha,  his  wife,  for 
their  lives  and  the  life  of  the  longer  liver,  remainder  to  the  use  of  his 
right  heirs.     Admission  of  Francis  and  Martha  accordingly. 

Francis  Bridge  died,  leaving  two  daughters,  co-heiresses,  Mary,  the 
wife  of  Edward  Hiuton,  and  Sarah,  the  wife  of  Philip  Betts.  Martha 
Bridge,  who  survived  Francis,  died  at  some  time  before  29lh  May, 
1732. 

As  to  Mary  Hinton's  moiety,  the  following  facts  appeared. 

29th  May,  1732.  Mary  Hinton  was  admitted  to  the  moiety,  as-co- 
heiress,  to  hold  in  fee  ;  and  she  and  her  husband  Edward  Hinton  sur- 
rendered to  the  use  of  Mary  Hinton  for  life,  remainder  to  the  use  of 
EdAvard  Hinton  for  life,  remainder  to  the  use  of  the  heirs  of  the  body 
of  Mary  Hinton  by  Edward  Hinton,  remainder  to  the  use  of  the  right 
heirs  of  Mary  Hhiton.     Admission  of  Mary  to  hold  for  her  life. 

Edward  Hinton  and  Mary  Plinton  both  died  at  some  time  before 
19th  May,  1746,  leaving  an  only  child,  Martha  Hinton. 

19th  May,  1746.  Martha  Hinton  was  admitted  to  the  moiety,  to 
hold  to  her  and  the  heirs  of  her  body. 

30th  and  31st  July,  1746.  By  lease  and  release,  reciting  an  intended 
marriage  between  Martha  Hinton  and  John  Hinton,  (her  cousin,)  Mar- 
tha Hinton  covenanted  to  surrender  the  copyhold  moiety  which  she 
had  in  possession,  and  also  her  remainder  expectant  in  the  copyhold 
moiety  of  Sarah  Betts,  (her  aunt,)  to  trustees,  to  certain  uses,  which 
corresponded  substantially  with  the  limitations  of  the  recovery  next 
herein  set  out. 

1st  August,  1746.  Martha  Hinton  suffered  a  recovery  of  the  copy- 
hold moiety  of  which  she  was  possessed,  to  the  use  of  herself  until  her 
intended  marriage  with  John  Hinton,  remainder  to  the  use  of  herself 
for  life,  remainder  to  the  use  of  the  said  John  Hinton  for  life,  remainder 
to  the  use  of  the  children  of  the  marriage  as  she  should  appoint,  re- 
mainder (in  default,  &c.)  to  the  heirs  of  her  body  by  John  Hinton, 
remainder  to  the  use  of  the  right  heirs  of  the  survivor  of  the  two, 
John  and  Martha  Hinton,  forever.  Admission  of  Martha  to  hold  till 
the  marriage,  and  afterwards  for  life. 

Martha  Hinton  married  John  Hinton  on  11th  December,  1746.  She 
died  in  July,  1761,  without  having  made  any  appointment,  leaving  her 
husband  surviving,  and  two  daughters  by  him,  Jane  Hinton  and  Martha 
Hinton,  both  infants. 

4th  June,  1762.  John  Hinton  was  admitted  tenant  for  life  of  the 
moiety. 

9th'  October,  1769.  By  indenture  of  this  date,  recitmg  an  intended 
marriage  between  Jane  Hinton  and  James  Baverstock,  John  Hinton, 
her  father,  covenanted,  when  Jane  Hinton  should  have  attained  the  age 
of  twenty-one,  to  surrender  a  moiety  of  the  copyhold  to  the  use  of 
James  Baverstock  for  life,  remainder  to  the  use  of  Jane  Hinton  for 
life,  remainder  to  the  use  of  the  children  of  the  marriage,  as  the  sur 
vi  vor  of  the  two,  James  Baverstock  and  Jane  Hinton,  should  appoint. 
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remainder  to  the  use  of  the  heirs  of  the  body  of  Jane  Hinton  by  James 
Baverstock,  remainder  to  the  use  of  the  right  heirs  of  Jane  Hinton  ; 
with  power  to  the  trustees,  parties  to  the  indenture,  (Charles  Blackstone 
And  Thomas  Baverstock,)  at  the  request  of  James  and  Jane,  to  sell  the 
copyhold,  and  apply  the  proceeds  in  the  purchase  of  other  lands,  &c., 
of  equal  value,  to  be  conveyed  to  the  said  trustees,  for  the  like  trusts  as 
before  limited ;  and  with  power  to  John  Hinton,  James  Baverstock, 
and  the  trustees,  unanimously,  to  avoid  the  uses  and  create  fresh  ones. 
•  Jane  Hinton  was  not  a  party  to  this  deed.  The  surrender  of  1 6th  May, 
1778,  (ante,  p.  483,)  was  stated,  in  the  conveyance  to  trustees  of  that 
date,  to  have  been  made  in  pursuance  of  the  above  mentioned  cove- 
nant. 

Jane  Hinton  married  James  Baverstock  on  10th  October,  1769. 
Martha  Hinton,  her  sister,  died  an  infant  and  unmarried,  in  June,  1776. 

16th  May,  1778.  Jane  Baverstock  was  admitted  to  the  moiety,  to 
hold  to  her  and  the  heirs  of  her  body  after  the  death  of  John  Hinton. 

The  effect  of  which  was,  that  this  moiety  was  limited  to  John  Hinton 
for  life,  remainder  to  Jaile  Baverstock  in  tail,  remainder  to  John  Hin- 
ton in  fee. 

As  to  Sarah  Betts's  moiety,  the  following  facts  appeared. 

29th  May,  1732.  Sarah  Betts  was  admitted  to  hold  the  moiety  in 
fee.  After  which  she  and  her  husband  Philip  Betts  surrendered  to  the 
use  of  Sarah  for  life,  remainder  to  the  use  of  Philip  for  life,  remainder 
to  the  use  of  the  heirs  of  the  body  of  Sarah  by  Philip  Betts,  remainder 
to  the  use  of  the  right  heirs  of  Sarah.  Admission  of  Sarah  Betts  to 
hold  for  life. 

14th  June,  1736.  Philip  Betts  and  Sarah  Betts  suffered  a  recovery 
of  the  moiety,  to  the  use  of  Quarles  Harris  to  secure  550/.  and  in- 
terest ;  (a)  and,  subject  thereto,  to  the  use  of  Sarah  for  life,  remainder 
to  Philip  for  life,  remainder  to  the  right  heirs  of  Sarah  forever.  Ad- 
mission of  Philip  and  Sarah  Betts  accordingly. 

11th  January,  1739.  Philip  Betts  and  Sarah  Betts  surrendered  the 
moiety  to  the  use  of  Sarah  for  Hfe,  remainder  to  the  use  of  Philip  for 
life,  remainder  to  the  use  of  the  before  mentioned  Edward  Hinton  and 
his  wife  Mary  Hinton  (only  sister  of  Sarah  Betts)  in  fee. 

Philip  Betts  and  Sarah  Betts  both  died  before  19th  May,  175S;  be- 
fore which  time,  also,  Edward  Hinton  and  Mary  Hinton  died,  leaving 
only  one  child,  the  before  mentioned  Martha  Hinton,  wife  of  John 
Hinton. 

19th  May,  1758.  Martha  Hinton  was  admitted  to  the  moiety  to 
hold  in  fee. 

Martha  Hinton  died  in  July,  1761,  leaving  only  two  children,  the 
before  mentioned  Jane  Hinton  and  Martha  Hinton,  infants,  her  co- 
heiresses. 

4th  June,  1762.  The  daughters,  Jane  Hinton  and  Martha  Hinton, 
were  admitted  to  the  moiety,  by  guardian,  to  hold  each  a  moiety  of  the 
moiety  in  fee. 

Jane  Hinton  married  the  before  mentioned  James  Baverstock,  lOtli 
October,  1769.  Martha  Hinton  died  an  infant,  and  unmarried,  ui 
June,  1776. 

7th  July,  1777.  Jane  Baverstock  (late  Hinton)  was  admitted  to  her 
sister  Martha  Hinton's  moiety  of  the  moiety,  to  hold  in  fee. 

(a)  It  did  not  appear  what  became  of  this  mortgage ;  probably  payment  wai  pretfumed 
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16th  May,  1778.  James  Baverstock  and  his  wife  Jane  Baverstock, 
in  performance  of  the  covenants,  &c.,  of  Jane  Baverstock's  mother. 
Martha  Hinton,  in  her  marriage  settlement  of  31st  July,  1746,  (for 
which  see  p.  484  ant^,}  surrendered  the  moiety  to  the  use  of  the  father 
of  Jane  Baverstock,  John  Hinton,  for  life ;  remainder  to  Jane  Baver- 
stock and  the  heirs  of  her  body ;  remainder  to  the  heirs  of  John  Hin- 
ton forever.  Admissions  of  John  Hinton  and  Jane  Baverstock  ac- 
cordingly. 

The  effect  of  which  was  that  this  moiety,  like  the  other,  was  limited 
to  John  Hinton  for  life,  remainder  to  Jane  Baverstock  in  tail,  remainder 
to  John  Hinton  in  fee. 

Then  followed  the  deed  of  16th  May,  1778,  above  first  mentioned. 

A  verdict  was  found  for  the  plaintiff;  and  leave  was  reserved  to 
move  to  enter  a  nonsuit.  In  Easter  term,  1836,  Spankie,  Serjt.,  ob- 
tained a  rule  accordingly. 

In  Michaelmas  term  last,  (a) 

ThesigeTy  Plalt^  and  C.  R,  Turner  showed  cause.  First,  by  the 
uses  of  the  recovery  of  16th  May,  1778,  Jane  Baverstock  had  a  contin- 
gent remainder  in  fee.  That  contingent  remainder  did  not  pass,  either, 
as  to  one  moiety,  to  the  trustees  by  the  surrender  of  the  same  date, 
(and  therefore  not  by  their  surrender  to  Letch  on  27th  June,  1778,) 
or,  as  to  the  other  moiety,  by  the  surrender  of  John  Hinton,  James 
Baverstock,  and  Jane  Baverstock,  to  Letch,  of  27th  June,  1778. 
Afterwards,  upon  the  death  of  James  Baverstock,  this  remainder  be- 
came vested  in  Jane.  Therefore,  upon  Jane's  death,  in  1835,  her 
heir  at  law,  the  lessor  of  the  plaintiff,  became  entitled.  Doe  dem. 
Blackseii  v.  Tomkins,  11  East,  185,  shows  that  a  surrender  cannot 
operate  upon  an  interest  merely  contingent,  and  that  it  does  not  pass 
such  interest  by  estoppel.  Doe  dem.  Dormer  v.  fVilson^  4  B.  &  Aid. 
303,  (6  E.  C.  L.  R.  429,)  confirms  this,  and  is  a  case  closely  resembling 
the  present. 

Secondly,  it  will  be  argued  for  the  defendant  that  the  creation  of  a  con- 
tingent remainder  to  the  survivor  of  the  two,  James  Baverstock  and  Jane 
Baverstock,  was  void  as  against  purchasers  for  valuable  consideration; 
and  that  the  trustees  to  the  conveyance  of  16th  May,  1778,  and  Letch, 
were  not  such  purchasers.  One  argument,  to  show  that  this  contingent  re- 
mainder was  void,  will  be  that,  as  the  limitations  of  uses  of  the  recovery 
of  16th  May,  1778,  were  merely  intended  as  the  machinery  to  carry  uito 
effect  the  sale  of  the  property,  and  as  the  creation  of  the  contingent 
remainder  defeated  this  intention  of  the  parties,  this  part  of  the  limita- 
tion was  a  mere  mistake,  and  so  without  consideration.  But  the 
mistake,  if  any,  is  one  of  law,  and  not  of  fact.  Courts  of  law  hold 
parties  cognisant  of  the  legal  effect  of  facts  as  to  which  there  is  no 
mistake;  Bilhie  v.  Lumley^  2  East,  469;  Brisbane  v.  Dacresj  5  Taunt. 
143,  (1  E.  C.  L.  R.  43;)  and  even  Courts  of  Equity  refuse  to  relieve 
against  mistakes  of  la(v  ;  fVorrall  v.  Jacobs  3  Mer.  256.  (A)  If  any 
other  rule  were  adopted,  the  Courts  would  be  called  upon  to  remodel 
limitations  according  to  the  presumed  intentions  of  parties.  But  there 
is  no  ground,  here,  for  assuming  that  any  mistake  has  been  committed. 
The  sale  to  Letch  did  not  take  place  till  27th  June,  1778 :  it  does  not 

(a)  NoTember  17th  and  18th,  1837,  before  Lord  Denmaiu  C.  J.,  Patteeon,  WiUitmi,  uid 
Coleridge,  Ja. 
(h)  See  p.  S71. 
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appear  that  this  sale  was  contemplated  at  the  time  of  the  conveyances  of 
16th  May,  1778.  It  will  be  said  that,  as  to  Hinton's  moiety,  the  design 
of  the  limitations  of  uses  in  the  first  mentioned  recovery  of  16th  May, 
1 778,  was  to  carry  into  effect  the  provisions  of  the  antenuptial  deed  of 
9th  October,  1769;  and  that  the  creation  of  the  contingent  remainder 
was  inconsistent  with  the  provisions  of  that  deed.  But  it  does  not 
appear  that,  even  as  to  this  moiety,  there  has  been  any  mistake.  Jane 
Hinton  (afterwards  Baverstock)  was  no  party  to  the  antenuptial  deed. 
She  had  then  a  vested  remainder  in  tail ;  and  John  Hinton,  her  father, 
M'as  tenant  for  life,  and  was  dealing  merely  with  his  own  Hfe  estate: 
the  disposal  of  the  remainder  expectant  upon  his  death  seems  not  to 
have  been  contemplated  by  the  deed  of  1769.  It  is  observable,  also, 
that  the  limitation  of  the  contingent  remainder,  by  the  recovery  of 
16th  May,  1778,  agrees  with  the  limitation  of  the  same  property  in 
the  earlier  died  of  1st  August,  1746;  so  that  there  is  no  appearance 
of  a  mistake.  At  any  rate,  this  objection  applies  to  one  moiety  only. 
But,  further,  the  uses  to  which  the  copyhold  was  limited  could  not,  at 
the  time  of  the  recovery  of  16th  May,  1778,  be  varied,  as  to  Jane 
Baverstock's  intcri3st,  without  her  concurrence:  her  joining  in  the  deed, 
therefore,  raises  a  good  consideration ;  Myddlefon  v.  Lord  Kenyon^ 
2  Ves.  jun.  391;  («)  Scot  v.  Bell,  2  Lev.  70;  Osgood  v.  Strode^  2  P. 
Wil.  245; (A)  /?oe  dem.  Hamerton  v.  Milton,  2  Wil.  356;  Pulvertoji 
V.  Pulvertqft,  18  Ves.  84  ;(c)  /////  v.  The  Bishop  of  Exeter,  2  Taunt. 
69.  Ntinn  v.  Wilsmore,  8  T.  R.  521,  is  an  instance  of  settlements 
being  held  good  against  creditors,  without  pecuniary  consideration, 
efficient  motive  arising  from  the  legal  position  of  the  parties  with 
lespect  to  each  other,  (rf) 

SpankiCy  Serjt.,  Channell,  and  Ihmlinson,  contra.  The  limitation 
i»f  the  contingent  remainder  in  the  first  recovery  of  16th  May,  1778, 
•vas  voluntary,  and  therefore,  legally  speaking,  fraudulent,  under  stat. 
21  Eliz.  c.  4,  (which  applies  to  copyholds,  Doe  dem.  Tunstili  v.  Boi^ 
trielly)  5  B.  &  Ad.  131,  (27  E.  C.  L.  R.  64,)  against  purchasers  for 
valuable  consideration,  or  creditors ;  Hximberton  v.  HowgH,  Hob.  72, 
(5th  ed.;)  Doe  dem.  Otley  v.  Manning,  9  East,  59.  The  latter  case 
shows  that  even  notice  to  Letch  would  not  have  prevented  the  limita* 
tion  from  being  fraudulent  as  against  him.  The  conveyances  of  16th 
May,  1778,  were  the  first  attempt  to  carry  out  the  iiitention  of  the 
settlement  of  1769.  But  the  limitation  of  the  contingent  remahider  is 
inconsistent  with  that  intention.  In  the  cases  where  the  consideration 
has  been  held  sufficient,  it  will  be  found  that  it  was  one  cither  of  money 
or  money's  worth,  or  marriage,  or  the  concurrence  of  parties  not  bound, 
as  here,  by  previous  contract.  And  the  limitations  are  supported  to 
the  extent  only  of  the  consideration.  The  concurrence  of  a  necessary 
party  is  a  consideration,  only  where  the  joining  of  such  party  is  the 
result  of  the  contract  then  made ;  where  that  is  not  the  case,  the  con- 
veyance is  void;  Goodright  dem,  Humphreys  v.  3fo«ej,2  W.  Bl.  1019. 

(a)  See  p.  410.  See  3  Sagd.  Vend.  &  P.  295,  (10th  ed.) 
IbS  See  p.  256.  (c)  See  p.  92. 

\a)  In  addition  to  the  oljections  here  anewered,  two  other  pointa  were  made  for  the  doiefM]- 
«nt»  but  uiamately  abandoned.  First,  thai  Jamea  H.  BaYeratock,  the  levwr  of  the  itlainUO;  bad 
not  been  admitted ;  as  to  which  Ga  Lit  378,  h,  (cited,  Fearne,  Cont  R^m.  30,  9th  ed.)  and 
Pkypen  ▼.  Ebum,  3  New  Ca.  250,  (32  E.  G.  L.  R.  107,)  were  referred  to.  Seoi>ndly,  that 
there  was  an  advene  possession  against  the  leswr  of  the  plaintiff;  aa  to  which  Doe  dtm  Dor* 
mer  t.  miton,  4  B.  de^  AU.  303,  (6  £.  C.  L.  R.  429,)  wis  died.    See  p.  492,  post 


Digitized  by  VjOOQIC 


660]  8  Adolphus  &  Elus  781 

And,  fiirther,  suca  concurrence  is  a  good  consideration  only  for  limita* 
lions  made  in  fevoiir,  or  at  the  desire,  of  such  party ;  but  here  the 
limitation  defeated  the  object  of  the  party.  In  Roe  dem.  Hamerton  v. 
Wilsouj  2  Wils.  356,  the  reservation  was  in  favour  of  sons  of  the 
party  concurring,  and  the  Court  treated  it  as  part  of  the  bargain  made 
by  lier.  In  JoAnsan  v.  Legard^  6  M.  &  S.  60,  a  party,  in  consideration 
of  his  intended  marriage  and  the  marriage  portion,  settled  land,  (after 
certain  hniitations  in  favour  of  the  wife  and  the  issue  of  the  marriage, 
and  the  sons  of  the  settlor  by  any  future  marriage,)  to  the  use  of  the 
brothers  of  the  settlor  and  their  issue;  and,  as  to  this  limitation,  the 
settlement  was  held  void  as  against  purchasers  for  value,  being  so  far 
without  consideration,  and  foreign  to  the  purposes  of  tlie  deed.  In- 
deed, in  Clayton  v.  The  Earl  of  Wilton,  6  M.  &  S.  67,  it  was  attempted 
unsuccessfully  to  carry  the  principle  still  further,  and  to  avoid  limita- 
tions made  in  favour  of  the  issue  of  the  settlor  by  a  second  marriage.(tf ) 
Myddleton  v.  Lord  Kenyon,  2  Ves.  jun.  410,  was  not  a  decision  on 
Stat.  27  Eliz.  c.  4,  and  is  inapplicable  here.  In  Scot  v.  Bell  the  lands 
newly  settled,  in  consideration  (as  was  held)  of  the  wife's  concur- 
rence, were  limited  to  the  uses  of  the  old  marriage  settlement.  In 
Osgood  V.  Strode^  the  limitation  which  was  held  good  was  con- 
sidered to  bo  the  real  object  of  the  transaction  between  the  parties, 
and  was  upheld  against  the  heirs  and  devisees  of  the  parties.  In  Hill 
V.  T/ie  Bishop  of  Exeter,  where  the  release  of  an  adverse  claim  was 
held  to  be  a  good  consideration,  the  party  releasing  took  the  benefit 
which  wus  contemplated ;  and  the  limitation  to  him  was  therefore 
upheld  against  a  grant  made  to  the  releasor's  son  in  consideration  of 
natural  love  and  attection.  In  the  present  case,  the  limitation  has  an 
effect  which  could  not  have  been  contemplated  as  to  either  moiety. 
With  respect  to  Hinton's  moiety,  the  intention  clearly  was,  in  pursuance 
of  the  deed  of  9th  October,  1769,  to  sell  the  land  absolutely  and  invest  the 
proceeds  in  other  estates,  to  be  limited  to  the  same  uses  as  those  in  the 
deed  of  9th  October,  1769.  And,  as  to  Betts's  moiety  also,  the  in- 
tention of  the  parties  evidently  was,  tliat  it  should  be  dealt  with  in  the 
same  way  as  tl)e  other  moiety ;  and,  \\\  this  case  also,  an  absolute  sale 
must  have  been  contemplated  by  Hinton  and  James  and  Jane  Baver- 
stock,  who,  among  them,  had  the  whole  interest  The  first  recovery 
of  16th  May,  1778,  must,  for  the  purpose  of  the  present  question,  bo 
treated  as  forming  one  conveyance  with  those  by  which  it  was  followed 
up,  according  to  the  principle  of  Selwyn  v.  Selwyn,  2  Burr.  1131;  (h) 
Roe  dem.  Noden  v.  Griffits,  4  Burr.  1952;(r)  and  Doe  dem.  Odiarne 
V.  IVhilehead,  2  Burr.  704.  {d)  In  Pnlvertoft  v.  Pulvertofl  the  Court 
of  Chancery  refused  to  restrain  parties  from  a  sale  which  went  to 
defeat  the  limitations  of  a  voluntary  conveyance.  Buckle  v.  Mitcheflj 
IS  Ves.  100,  goes  further  still.  There  Sir  William  Grant,  M.  R., 
decreed  a  specific  performance,  against  the  parties  claiming  under  a 
voluntary  settlement,  in  favour  of  a  purchaser  with  notice. 

Cur.  adv.  vull. 

Lord  Denman,  C.  J.,  in  the  ensuing  term,  mentioned  this  case,  and 

said  that  the  Court  wished  it  to  be  reargued  by  one  counsel  on  each 

side,  as  to  the  following  point.     John  Hinton  being  tenant  for  Hfe, 

remiamder  to  Mrs.  Baverstock  in  tail,  remainder  to  John  Hinton  in  fee 

(a)  See  remarks  on  IhU  case,  3  Sagil.  V.  &  P.  291,  (10th  eJ.) 

(6)  See  p.  1 134.  (e)  See  p.  196S.  (eO  See  p.  71 1. 
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a  surrender  is  made  and  recovery  suffered  (16th  IVfay,  1778)  to  tlie  use 
of  John  Hinton  for  life,  remainder  to  the  use  of  Mrs.  Baverstock  for 
life,  remainder  to  the  use  of  the  right  heirs  of  the  survivor.  The  lessor 
of  the  plaintiff  is  heir  to  the  survivor,  and  also  issue  in  tail.  If  that 
recovery  be  void,  he  is  entitled  as  issue  in  tail,  because  his  mother's 
estate  tail  was  never  barred ;  if  that  recovery  and  the  uses  of  it  stand 
good,  he  is  entitled  as  heir  to  the  survivor,  because  the  contingent  re- 
mainder could  not  pass  to  Letch,  Therefore,  to  entitle  the  defendant 
to  a  verdict,  it  must  be  shown  that  the  recovery  is  good  so  as  to  bar 
the  entail,  and  yet  the  uses  void. 

Accordingly,  the  case  was  further  argued  in  Easter  term,  1838.  (a). 

C.  R,  Turner^  for  the  plaintiff.  [Patteson,  J.  Supposing  the  de- 
clared uses  to  be  void,  can  the  recovery  stand  ?  And,  if  the  recovery 
fails  with  the  uses,  the  tenancy  in  tail  remains.]  If  no  uses  were  de- 
clared of  which  the  Court  can  take  notice,  the  recovery  is  ineffectual, 
and  there  is  no  fee  simple.  [Patteson,  J.  Is  there  any  authority  to 
show  whether,  where  uses  have  actually  been  declared,  which  prove 
void,  the  whole  conveyance  is  avoided  ?J  In  Filjames  v.  Moys,  1  Sid. 
133,  tenant  in  tail  suffered  a  recovery  and  declared  the  use  by  deed  to 
his  cousin  (through  whom  plaintiff  claimed)  and  her  heirs  after  his 
death ;  afterwards  he  sold  the  lands  to  another  cousin,  the  defendant, 
for  1000/.,  without  notice  of  the  first  conveyance,  and,  on  a  trial  at  bar, 
the  Court  said  that  the  first  conveyance  might  be  fraudulent  within  the 
statute  of  Elizabeth,  and  it  was  so  found.'  [Patteson,  J.  Was  any 
person  party  to  that  suit,  who  could  have  taken  under  the  entail  ?  If 
nothing  is  stated  on  that  subject,  it  does  not  appear  that  the  defendant 
may  not  have  had  sufficient  title,  although  no  valid  recovery  had  been 
suffered  ?]  It  is  sufficient  for  the  lessor  of  the  plaintiff  here  to  stand 
upon  the  uses  declared.  The  recoveiy  and  surrender  to  uses  constitute 
one  entire  conveyance ;  Stevens  dem.  Costard  v.  Winnings  2  Wils. 
219;  5  Cruise's  Dig.  461,  4th  ed.  If  therefore  the  conveyance  stands 
good,  its  operation  will  be  determined  by  the  intention  of  the  parties, 
as  disclosed  by  the  deed  of  uses.  If  the  uses  are  void,  the  Court  will 
not  suppose  a  resulting  use  which  would  supei-sede  the  expressed  ones, 
and  the  clear  intention.  The  conveyance  is  wholly  good,  or  wholly 
void.  But  the  uses  are  good  at  law  ;  though,  if  the  parties  have  de- 
clared such  uses  that  a  sale  cannot  be  effected,  that  may  be  a  ground 
for  applying  to  a  Court  of  Equity. 

Spankiey  Serjt.,  contri.  The  declaration  of  void  uses  does  not  make 
the  recovery  invalid  for  the  purpose  of  giving  title  to  the  defendant. 
The  statute  of  Elizabeth  renders  fraudulent  conveyances  void  only  as 
against  those  who  may  be  prejudiced  by  them ;  it  does  not  alter  the 
law  in  other  respects,  as  between  the  parties  to  the  conveyance.  Many 
authorities  show  that  a  deed  may  be  good  for  some  purposes,  though 
bad  for  others ;  Plgot^s  case,  11  Rep.  27  b ;  1  Shepp.  Touchst.  71,  v, 
4,  8th  ed. ;  Greenwood  v.  Bishop  of  London^  5  Taunt  727,  (1  E.  C.  L. 
R.  250;)  Doe  dem.  Thompson  v.  Pitcher y  6  Taunt.  359,  (1  E.  C.  L.  R. 
414 ;)  fVinchcombe  v.  Bishop  of  Winchester ^  Hob.  166,  5th  ed. ;  •/?#!//- 
nymons  case  in  Style,  p.  428 ;  Veale  v.  Priour^  Hardr.  353,  354 ;  in 
which  last  three  cases  fraudulent  conveyances  are  expressly  adverted 
to.  The  recovery  is  independent  of  the  declaration  of  uses ;  it  is  from 
the  recovery  that  the  uses  are  to  arise  ;  and,  if  none  or  void  ones  only 
ia)  May  4th.    Before  Lord  Denman,  C.  J.,  Patteson  and  Coleridge^  Ja. 
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are  declared,  a  fee  simple  results  to  the  tenant  in  tail.  Lee,  C.  J.,  says, 
in  Martin  dem,  Tregonwell  v.  Strachany  (a)  "  An  absolute,  unfettered, 
pure  fee  simple  passes  by  the  conunqn  recovery  ;*'  "  it  is  this  use  of  the 
fee  simple  that  passes  to  the  recoveror  from  the  tenant  in  tail,  and  whicli 
results  to  him  and  his  heirs  if  no  use  is  declared.*'  [Patteson,  J.  If 
the  recoveror  takes  the  estate  independently  of  the  declaration  of  uses, 
it  would  appear  that  the  nominal  recoveror  would  have  the  legal  estate.] 
The  use  would  result  according  to  the  actual  interests  of  the  parties. 
And  hi  Fearne,  Cont.  Rem.  48,  it  is  laid  down  (referring  to  Co.  Litt. 
22  b,  23  a,)  that  "  in  a  conveyance  to  uses  without  valuable  considera- 
tion, so  much  of  the  use  as  is  not  disposed  of  remains  in  the  grantor." 
The  recovery  therefore,  in  the  present  case,  would  take  its  effect  out 
of  the  resulting  use,  regulated  by  the  interest  remaining  in  the  grantor. 
In  Gilbert  on  tjses,  119,  3d  (Sugden*s)  ed.,  page  64,  of  1st  ed.,  it  is  said 
that, "  if  a  man  seised  of  lands  in  tail,  levies  a  fine,  or  suffers  a  recovery, 
and  declares  no  uses,  the  use  results  to  the  tenant  in  tail,  and  he  be- 
comes seised  in  fee  by  virtue  of  the  recovery,  because  the  recoveror  is 
tenant  in  fee."  Com.  Dig.  Uses  (D  2)  also  states  the  doctrine  on  this 
subject.  And  in  1  Preston  on  Conveyancing,  196,  3d  ed.,  the  author 
cites  the  following  opinion  given  by  Mr.  Fearne.  "  I  conceive  that 
where  a  tenant  in  tail  is  vouched  in  a  common  recovery,  it  bars  the 
estate  tail,  and  all  remainders  and  reversions  thereon  depending  and 
expectant,  and  expands  the  estate  into  a  fee  simple,  abstracted  from  the 
declaration  of  the  uses  of  such  recovery,  because  a  fee  simple  is  reco- 
vered. And  therefore  where  no  use  of  the  fee  is  declared  in  such  a 
case,  and  there  is  no  consideration  to  raise  the  use  in  the  recoveror,  it 
results  to  the  tenant  in  tail  in  fee,  2  Roll.  Abr.  789,  pi.  1,  Godbolt,  180; 
Bury  V.  Taylor  ;  {b)  Gilb.  Law  of  Uses,  61.  64.  And  if  such  recovery 
be  with  the  concurrence  of  a  preceding  tenant  for  life,  then  the  use  also 
results  to  him  for  his  Ufe.  Vide  Waker  v.  SnoWj  Palm.  359.  And 
consequently,  I  apprehend,  that  where  the  use  of  such  recovery  is  only 
partially,  and  not  completely  limited,  as  far  as  the  limitation  fails,  that 
is,  the  unlimited  use  results  in  the  same  manner  as  the  whole  use  would 
have  done,  if  there  had  been  no  limitation  of  any  part  of  it,"  In  the 
present  case  the  limitation  failed  as  to  the  contingent  remainder.  No 
other  use  was  expressly  declared,  inconsistent  with  those  which  would 
have  resulted  if  there  had  been  no  declaration  of  uses.  The  recovery, 
then,  passed  over,  in  its  operation,  the  contingent  remainder,  though  it 
took  effect  by  barring  the  estate  tail  of  Mrs.  Baverstock.  The  contin- 
gent remainder  was  like  one  of  the  impossible  or  absurd  uses  treated 
of  in  22  Vin.  Abr.  247,  UseSy  (E.  a)  pi.  4.  As  to  Fitzjames  v.  Aloys^ 
1  Sid.  133,  if  the  recovery  in  that  case  was  void,  the  tenancy  in  tail 
was  not  barred ;  and  it  does  not  appear  that  any  of  the  parties  in  that 
.suit  claimed  under  the  entail.  No  question  was  made  whether  the 
recovery  was  void  or  not,  but  only  whether  the  uses  first  declared  were 
void  by  the  statute,  as  if  the  case  had  been  tliat  of  a  conveyance  to 
uses  by  a  party  having  the  fee  simple.  The  recovery  lield  good  for  the 
purpose  of  giving  title  to  a  bonS  fide  purchaser.  Had  it  not  barred  the 
entail,  no  title  could  have  been  made  to  the  purchaser.  As  soon  as  the 
sale  took  place,  the  limhation  to  uses  disappeared  by  force  of  the  sta- 
tute, and  the  boni  fide  conveyance  remained  effectual.     So,  in  the  pre- 

(a)  Note  (b)  to  Roe  dem.  Crow  t.  Baldwere,  5  T.  R.  1 10. 
{b)  See  BeekwUh*$  Caae,  3  Rep.  66  b^  there  ctted. 
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sjent  case,  the  conveyance  to  Letch  takes  eflFect  by  virtue  of  the  reco- 
very, and  the  contingent  remainder  is  as  if  it  had  never  existed.  The 
principle  on  which  the  Courts  have  always  acted  in  such  cases  has  been 
to  give  the  utmost  possible  eflect  to  the  statute  of  Elizabeth  ;  BurreVs 
Case,  6  Rep.  72,  a ;   Thome  v.  Newman^  2  Reports  in  Chancery,  37. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (June  14th,)  delivered  the  judg- 
ment of  the  Court. 

This  was  an  ejectment  to  recover  certain  copyhold  premises  in  the 
county  of  Essex.  The  lessor  of  the  plainuti  claimed  as  heir  at  law 
of  Mrs.  Jane  Baverstock.  The  defendant  held  under  John  Letch,  who 
had  purchased  the  premises  many  years  ago. 

A  verdict  was  found  for  tiie  lessor  of  the  plaintiff,  with  liberty  to 
move  to  enter  a  nonsuit.  A  rule  nisi  to  that  effect  having  been  ob- 
tained, the  case  was  argued  in  Michaelmas  term  last,  when  the  facts 
appeared  to  be  as  follow. 

On  the  29th  of  May,  1732,  Mary  Hinton,  the  wife  of  Edward  Hin- 
ton,  was  admitted  to  a  moiety  of  the  premises  in  fee,  as  coheiress  of 
her  father  Francis  Bridge ;  which  moiety,  and  on  the  same  day,  she 
and  her  husband  surrendered,  to  the  use  of  Mary  Hinton  for  life ;  re- 
mainder to  the  use  of  Edward  Hinton  for  life ;  remainder  to  the  use 
of  the  heirs  of  the  body  of  Mary  Hinton,  by  Edward  Hinton ;  re- 
mainder to  the  use  of  the  right  heirs  of  Mary  Hinton.  On  the  19th 
of  May,  1746,  Martha  Hinton,  the  only  child  of  Edward  and  Mary» 
(they  being  both  dead,)  was  admitted  to  this  moiety  as  tenant  in  tail 
On  1st  of  August,  1746,  Martha  Hinton  surrendered  in  order  that  a 
recovery  might  be  suffered,  which  was  done,  and  the  moiety  after- 
wards surrendered  and  settled  to  the  use  of  Martha  Hinton,  for  life; 
remainder  for  the  use  of  her  intended  husband,  John  Hinton,  for  life ; 
remainder  to  the  use  of  the  children  of  the  marriage,  according  to  ap- 
pointment ;  remainder  to  the  use  of  the  heirs  of  the  body  of  Martha 
Hinton,  by  John  Hinton ;  remainder  to  the  use  of  the  right  heirs  of 
the  survivor  of  John  and  Martha  Hinton  in  fee.  On  the  4th  June, 
1762,  John  Hinton  was  admitted  tenant  for  life  on  the  death  of  his 
wife.  On  the  16th  May,  1778,  Jane  Baverstock,  the  wife  of  James 
Baverstock,  the  only  surviving  child  of  John  and  Martha  Hinton,  (her 
sister  Martha  having  died  an  infant  unmarried,)  was  admitted  tenant 
in  tail  in  remainder. 

This  moiety  then  stood  settled  to  John  Hinton  for  life ;  remainder  to 
Jane  Baverstock  in  tail ;  remainder  to  John  Hinton  in  fee ;  for  the  con- 
tingency of  survivorship  between  him  and  his  wife  had  happened  in 
his  favour. 

The  other  moiety,  on  the  death  of  Mrs.  Sarah  Betts  (who  was  the 
sister  of  Mary  Hinton  and  coheiress  of  Francis  Bridge)  and  her  hus- 
band, descended  to  Martha  Hinton,  who  was  admitted  in  fee  19lh 
May,  1758.  She,  by  her  marriage  settlement  in  1746,  covenanted  to 
settle  this  moiety  in  the  same  way  as  the  other  was  settled ;  but  died 
without  doing  so.  After  her  death,  on  4th  June,  1762,  her  daughters 
Jane  and  Martha  were  admitted  each  to  a  fourth  in  fee.  On  7th  July, 
1777,  on  the  death  of  Martha,  Jane  Baverstock  her  sister  was  admitted 
to  her  share.  On  16th  May,  1778,  Jane  Baverstock,  in  pursuance  of 
the  covenant  in  her  mother's  settlement,  surrendered  the  whole  moiety 
to  the  use  of  her  father  John  Hinton  for  life ;  remainder  to  the  use  of 
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tier,  Jane  Baverstock,  in  tail ;  remainder  to  the  use  of  the  heirs  of  John 
H  in  ton  forever. 

Wherehy  this  moiety,  as  well  as  the  other,  became  settled  in  John 
Hinton  for  life ;  remainder  to  Jane  Baverstock  in  tail ;  remainder  to 
John  Hinton  in  fee. 

On  the  same  day,  John  Hinton  and  Jane  Baverstock  surrendered  the 
entirety  for  the  purpose  of  suffering  a  recovery,  which  was  accordingly 
suffered,  and  then  the  premises  surrendered  to  the  use  of  John  Iliiitou 
for  life;  remainder  to  Jane  Baverstock  for  life;  remainder  to  the  heirs 
of  the  survivor. 

On   the  same  day,  John  Hinton,  in  performance  of  his  covenant  in 
his  daughter's  marriage  settlement,  dated  9th  October,  1769,  and  James 
Baverstock  and  Jane  his  wife,  surrendered  a  moiety  of  the  premises  to 
tlie   use  of  the  trustees  of  that  settlement,  Charles  Blackstone   and 
Thomas  Baverstock,  their  heirs  and  assigns,  in  trust  for  James  Baver- 
stock   for  life,  remainder   to  Jane  Baverstock  for  life,  remainder  to 
Thomas  Baverstock  their  eldest  child,  and  four  others  by  name,  as 
James  and  Jane  should  appoint ;  and,  in  default  of  appointment,  to 
Thomas  the  eldest  in  tail ;  remainder  to  John  James  the  second  son  in 
tail ;  remainder  to  the  third,  fourth,  and  other  sons ;  remainder  to  the 
dangliters  in  tail ;  remainder  to  the  heirs  of  Jane  Baversfock  forever . 
with  a  power  to  the  trustees,  at  the  request  of  James  and  Jane,  to  sell 
the  moiety  and  invest  the  proceeds  in  other  estates  to  be  settled  to  the 
same  uses ;  and  with  a  power  to  John  Hinton,  James  Baverstock,  and 
the  trustees,  unanimously,  to  alter  or  make  void  all  the  uses  and  to 
create  new  and  other  uses. 

On  the  6th  July,  1778,  John  Hinton,  James  Baverstock,  and  Jane 
his  wife,  surrendered  one  moiety  to  John  Letch  in  fee.  And  the  trus- 
tees, at  the  special  instance  and  request  of  James  Baverstock  and  Jane 
his  wife,  testified  by  their  joining  in  the  surrender,  surrendered  the 
other  moiety  to  John  Letch  in  fee. 

This  was  a  bonS  fide  purchase  by  John  Letch,  for  an  adequate  con- 
sideration; and  the  possession  has  gone  along  with  it  ever  since.  John 
Hinton,  the  father  of  Mrs.  Baverstock,  died  in  1802.  Jane  Baverstock 
died  in  1835. 

It  was  contended  by  the  defendant,  first,  that  the  lessor  of  the  plain- 
tiff had  never  been  admitted;  but  this  point  was  given  up  on  the  argu- 
ment, it  being  clear  that  he  claimed  as  heir. 

Secondly,  that  the  Statute  of  Limitations  applies;  but  it  is  plain  that 
Mrs.  Baverstock's  life  interest,  at  all  events,  passed  to  the  defendant. 
She,  therefore,  could  never  enter ;  and  the  lessor  of  the  plaintiff  had  no 
right  of  entry  till  her  death. 

Thirdly,  that  the  contingent  remainder  created  by  the  settlement  of 
16th  May,  177S,  was  void  as  against  a  bonS  fide  purchaser,  being  a 
voluntary  conveyance. 

It  seems  most  probable  that  the  parties  in  the  surrender  to  Letch 
acted  under  a  mistaken  supposition  the  contingent  remainder  would 
pass  to  him.  The  cases  of  Dot  dem.  BlacksellY.  Tomkins,  11  East, 
185,  and  Doe  dem.  Dormer  v.  Wilson,  4  B.  &  Aid.  303,  (6  E.  C.  L.  R. 
429,)  show  that  it  would  not.  But,  if  such  a  mistake  was  made,  the 
Court  has  no  power  to  remedy  it.  And,  inasmuch  as  Mrs.  Baverstock 
did  not,  afler  the  fee  had  vested  in  her  by  smnrivorship  on  the  death  of 
VOL.  XXXV. — 50 
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ner  father,  make  any  further  surrender  of  the  premises,  it  seems  clear 
that,  if  the  uses  of  that  surrender  to  Mr.  Hinton  for  Ufe,  remainder  to 
Mrs.  Baverstock  for  Ufe,  remainder  to  the  heirs  of  the  survivor,  are 
held  valid,  the  lessor  of  the  plaintiff  must  be  entitled  to  recover.  On 
the  other  hand,  if  those  uses,  and  the  recovery  under  which  they  are 
declared^  be  held  void  under  stat.  27  Eliz.  c.  4,  as  against  a  purchaser, 
then  the  surrender  to  Letch  must  be  treated  as  made  by.  tenant  for  life, 
tenant  in  tail  in  remainder,  and  tenant  in  fee  in  remainder.  Neither 
that  surrender,  nor  any  subsequent  one,  barred  the  estate  tail  of  Mrs. 
Baverstock;  therefore  Letch  took  only  for  tlie  lives  of  Mr.  Hinton  and 
Mi-s.  Baverstock ;  and  the  lessor  of  the  plaintiff,  as  issue  in  tail,  is  en- 
titled to  recover. 

If  this  view  of  the  case  be  correct,  the  only  mode  by  which  the  de- 
fendant can  succeed  is,  by  satisfying  the  Court  that  the  recovery  suf- 
fered by  Mr.  Hinton  and  Mrs.  Baverstock  is  valid,  so  as  to  bar  her 
estate  tail,  though  the  uses  declared  upon  it  are  void  as  a  voluntary 
settlement ;  in  which  case  an  use  would  result  to  Mrs.  Baverstock  in 
fee,  as  for  want  of  any  declaration  of  uses,  those  declared  being  held 
void. 

The  Court  had  some  doubt  as  to  this  last  point,  and  in  consequence 
directed  a  second  argument ;  upon  which  we  are  satisfied,  on  reference 
to  the  cases  cited,  particularly  that  of  FUzjanies  v.  Moys,  1  Sid.  133, 
that  such  use  would  result. 

The  single  question  therefore  is,  whether  the  contingent  remainder 
be  void  under  stat.  27  Eliz.  c.  4. 

Many  cases  were  cited  upon  the  argument,  most  of  which  will  be 
found  collected  in  the  case  of  Johnson  v.  Lef^ard^  6  M.  &  S.  60.  On 
the  one  hand,  it  is  said  that,  as  the  limitations  of  the  estate  could  not 
be  changed  without  the  consent  of  all  parties,  the  joining  of  those  par- 
ties, namely,  Mr.  Hinton  and  Mrs.  Baverstock,  is  itself  a  sutticient  con- 
sideration to  prevent  the  new  settlement  from  being  voluntary.  On  the 
other  hand,  it  is  argued  that  such  joinder  is  not  in  itself  sulHcient,  unless 
the  terms  of  joining  be  matter  of  contract  and  bargain ;  and  for  this 
point  Goodright  dem,  Humphreys  v.  Moses,  2  W.  Bl.  1019,  was  cited, 
also  Pulvertoft  v.  Pulvertoft,  18  Ves.  84,  and,  in  the  same  volume. 
Buckle  V.  Mitchell,  18  Ves.  100.  It  is  further  argued  that  no  contract 
appears  in  this  case,  either  upon  the  face  of  the  documents,  or  in  any 
other  manner ;  nor  is  any  valuable  consideration  necessarily  implied 
from  the  circumstances ;  and  that  the  plain  object  of  the  parties  was  to 
effectuate  a  valid  sale  of  the  premises. 

It  is  difficult  to  reconcile  all  the  cases  upon  this  subject,  or  rather  to 
extract  from  them  any  clear  principle  for  our  guidance.  The  inclina- 
tion of  the  Courts  appears  to  have  been  always  to  support  a  fair  settle- 
ment in  favour  of  the  persons  intended  to  be  benefited  by  that  settle- 
ment, and  to  treat  nearly  any  consideration  as  sufficient  for  thai 
purpose ;  that  inclination,  however,  cannot  operate  on  the  present  oc- 
casion, inasmuch  as  the  lessor  of  the  plaintilf  is  clearly  not  one  of  the 
persons  intended  to  be  benefitted. 

Upon  the  whole,  we  are  of  opinion  that  the  uses  declared  upon  the 
recovery  in  question  were  voluntary,  and  void  within  stat.  27  Eliz.  c.  4, 
as  against  purchasers,  no  sufficient  consideration  having  been  shown 
to  us :  and  the  more  so,  as  we  cannot  but  see  that  the  plain  intention. 
Doth  of  Mr.  Hinton  and  Mrs.  Baverstock,  was  to  sell  the  premises,  and 
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tHat  the  different  surrenders  were  made  under  the  supposition  of  theif 
being  necessary  in  order  effectually  to  make  that  sale. 
The  rule  for  a  nonsuit  must,  therefore,  be  made  absolute. 

Rule  absolute,  (a) 

(o)  See  2  Sugd.  Vend,  and  Pur.  p.  294,  (10th  ed.) 


CORBETT  against  SWINBURNE.— p.  673. 

It »  ft  good  plea,  in  awumpsit,  that,  as  to  60/.,  parcel,  6ic^  plaintiff  ought  not  further  to  main- 
tain, &4%,  becaoBe,  aAer  the  commencement  of  the  action,  defendant  endorsed  and  delivered  to 
plaintiff  a  bill  of  exchange  for  82/.  drawn  by  G,  and  accepted  by  B.,  (or  that  defendant  paid 
plaintiff  60/.,)  in  full  satisfaction  and  discharge  of  defendant's  promise  as  to  6U/.,  and  of  alt 
damages  by  plaintiff  sustained  by  reason  of  the  non-performance  of  such  promise,  (not  men- 
tinning  costs,)  which  bill  plaintiff  took  and  received  in  such  full  satisfaction  and  discharge. 

Assumpsit  by  endorsee  against  drawer  and  endorser  of  a  bill  of  ex- 
change for  126/.  17*.  6d,y  averring  non-payment  by  the  drawee,  and 
notice  thereof  to  defendant.  The  second  count  was  for  200/.  on  an  ac- 
count stated.     Damages  200/. 

Pleas.  1.  To  first  count,  that  the  defendant  had  not  notice.  Issue 
thereon. 

2.  A  plea  in  bar  as  to  76/.  17*.  6d.  parcel  of  the  money  in  the  first 
count  mentioned,  and  76/.  17*.  6d.  parcel  of  the  money  hi  the  last  count 
mentioned ;  alleging  them  to  be  the  same  debt.  The  plea  was  tra- 
versed, and  issue  joined  on  the  traverse. 

3.  As  to  50/.  residue  of  the  sum  in  the  first  count  mentioned,  and 
50/.  parcel  of  the  sum  in  the  last  count  mentioned,  other  than  the  76/. 
17*.  6f/.,  that  the  pl3.iniiff  ought  not  further  to  maintain  his  action 
thereof,  because,  &c. ;  avern\ent  of  the  identity  of  the  two  sums  of  50/. ; 
and  that,  after  the  making  of  plaintiff's  said  promise  relating  to  the  said 
sum  of  50/.,  residue,  &c.,  and  after  the  commencement  of  this  action, 
defendant  endorsed  and  delivered  to  plaintiff  a  bill  of  exchange,  made 
and  drawn,  to  wit  on  28th  September,  1836,  by  C.  S.,  upon  and  ac- 
cepted by  B.  and  N.  S.,  payable  at  one  month's  date,  for  82/.  10*.,  in 
full  satisfaction  and  discharge  of  the  said  promise  of  defendant  as  to  the 
said  sum  of  50/.  residue,  &c.,  and  of  all  damages  by  plaintiff  sustained 
by  reason  of  the  non-performance,  &c. ;  which  bill  plaintiff  then  took 
and  received  from  defendant  in  such  full  satisfaction  and  discharge  as 
aforesaid:  verification.  Replication;  that  plaintiff  ought  not  to  be 
barred  from  further  maintaining,  &c.,  because  defendant  did  not  endorse 
and  deliver  to  plaintiff  the  supposed  bill  in  full  satisfaction  and  discharge, 
&c.;  and  plaintiff  did  not  take  or  receive  it  from  defendant  in  such  full 
satisfaction  and  discharge,  &c.:  conclusion  to  the  country.  Issue 
thereon. 

4.  As  to  76/.  17*.  6rf.  parcel  of  the  sums  in  the  first  and  second  counts 
and  second  plea  mentioned,  actionem  non ;  alleging  payment  of  76/. 
17*.  6d,y  and  acceptance  thereof,  before  the  commencement  of  the  suit, 
in  full  satisfaction  and  discharge  of  the  promise  and  of  all  damages, 
&c. :  verification.  Replication,  denial  of  such  payment  or  acceptance 
in  full  satisfaction,  &c. :  conclusion  to  the  country.    Issue  thereon. 

5.  As  to  the  50/.  in  the  third  plea  mentioned,  that  plaintiff  ought  not 
further  to  maintain^  &c.;  averment  that,  after  the  commencement  of 
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the  action,  to  wit  on,  &c.,  defendant  paid  plaintiff,  and  plaintiff  accepted 
and  received  from  defendant,  50/.  in  full  satisfaction  and  discharge  of 
the  promise  of  defendant  as  to  the  50/.  pleaded  to,  and  of  all  damages 
sustained  by  reason  of  the  non-performance,  &c. :  verification.  Repli- 
cation, denying  the  payment  or  acceptance  in  fpll  satisfaction,  &c.  Issue 
thereon. 

6'  To  the  last  count,  non  assumpsit.     Issue  thereon. 

On  the  trial  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Trinity 
term,  1837,  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and 
for  the  defendant  on  the  other  five.  In  the  same  term,  Plaii  obtained 
a  rule  for  judgment,  non  obstante  veredicto,  with  respect  to  the  50/.  as 
to  which  the  third  and  fifth  pleas  were  pleaded.     In  this  te;rm,  {a) 

Alexander  and  Busby  showed  cause.  The  third  and  fifth  pleas  are 
pleaded  in  bar  of  the  further  maintenance  of  the  action.  Had  the 
plaintiff  admitted  them,  he  might  have  had  his  costs  up  to  the  pleading 
of  the  pleas,  so  far  as  relates  to  the  matter  pleaded  to  in  the  third  and 
fifth :  but  he  has  denied  them ;  and,  the  jury  having  found  that  they 
are  true,  the  defendant  must  have  judgment.  The  pleas  furnish  a  good 
answer ;  for  they  show  that  the  plaintiff  has  received  satisfaction  for 
the  damages  sustained  by  reason  of  the  non-performance  of  so  much 
of  the  proniises  as  the  pleas  relate  to.  Such  damages  include  costs. 
If  the  pleas  had  been  pleaded  in  this  form  to  the  whole  action,  there 
can  be  no  doubt  that  they  would  have  been  a  good  answer ;  Le  Bret 
V.  Papillon,  4  East,  502. 

CotHngham,  contra.  The  third  plea  does  not  show  that  the  de- 
fendant had  any  power  to  endorse  the  bill.  [Patteson,  J.  It  states 
that  the  plaintiff  accepted  it  in  satisfaction.]  Neither  plea  shows  that 
the  costs  are  satisfied :  but  firom  the  language  of  each  plea  it  appears 
that  costs  must  have  been  incurred  in  the  action  before  the  supposed 
satisfaction  was  accepted.  "  Damages"  are  always  imderstood  as  dis- 
tinct from  "  costs." 

Cur.  adv.  vvlt. 

Lord  Denman,  C.  J.,  in  this  term,  (June  9th,)  delivered  the  judgment 
of  the  Court. 

We  are  of  opinion  that  the  pleas  in  this  case  are  good.  They  are 
pleaded  in  bar  of  the  further  maintenance  of  the  action,  and  are  not 
open  to  the  objection  taken  in  the  case  of  Le  Brett  v.  Papillon.  They 
also  state  that  the  bills  therein  mentioned  were  accepted  by  the  plaintiff 
in  full  satisfaction  and  discharge  of  the  causes  of  action  to  which  they 
are  pleaded.  They  would  have  been  good  in  that  form  if  tlie  transac- 
tion had  been  prior  to  the  action,  and  they  had  been  pleaded  in  bar 
generally ;  and  we  cannot  see  any  reason  why  they  are  not  equally 
good  in  the  same  form  as  a  bar  to  the  further  maintenance.  This 
being  our  opinion,  it  is  unnecessary  to  notice  the  other  matters  which 
were  discussed  on  the  argument,  {h) 

Rule  discharged. 

(a;  Thuraday,  June  7th,  before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williama,  Ja. 

\b)  It  waa  argued,  for  the  defendant,  that  the  objection  could  not  be  taken  for  the  ptatntifT,  in 
this  form,  at  the  prenent  stage  of  the  proceedings.  Rand  t.  Vaugharij  1  New  Ca.  767,  (27  B. 
G.  L.  R.  568  0  Ckmmi  t.  IaidU,  3  Br.  &  B.  297,  (7  E.  C.  L.  R.  444  ;)  Hall  r.  Cok,  4  A 
6l  E.  577,  (31  E.  C.  L.  R  141 ;)  Putney  t.  Swwm,  2  M.  &  W.  72,  were  cited.  And  a  di». 
cuflsion  took  place  on  right  of  the  parties  with  regazd  to  costs  as  in  the  case  of  a  plea  pais  dar> 
rein  continuance. 
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HAMLIN  against  CROSSLET.— p.  677. 

fiy  Stat.  7  G.  4,  o.  57,  as.  10,  60,  the  Insolvent  Debtors'  Court  has  power  to  discharge 
a  party  from  custody  under  a  capias  utlagatum  upon  a  judgment  for  damages  and 
costs. 

Thb  plaintiiT  obtained  a  verdict  against  the  defendant,  for  20Z.  da- 
mages, in  an  action  of  trespass  for  criminal  conversation.  In  Easter 
term,  1835,  final  judgment  was  signed  for  288Z.  damages  and  costs.  The 
defendant  was  proclaimed  an  outlaw  in  this  cause,  on  7th  October,  1835 
and  the  outlawry  was  entered  of  record  in  Michaelmas  term  1835.  Oi 
3d  November,  1837,  a  writ  of  capias  utlagatum  issued  in  the  cause 
directed  to  the  sheriflF  of  Hertfordshire,  under  which  the  defendant  waj 
captured  and  committed  to  the  prison  of  that  county.  The  defendan, 
petitioned  the  Court  for  the  relief  of  Insolvent  Debtors  on  10th  Novem- 
ber, 1837,  and  came  up  for  hearing  on  13th  December  in  that  year, 
before  the  Chief  Commissioner,  at  Hertford-  The  plaintiff  opposed  the 
discharge,  and  took  a  preliminary  objection,  that  the  defendant,  being 
an  outlaw,  had  no  locus  standi  in  Court.  The  Chief  Commissioner  over- 
ruled the  objection :  the  cause  was  heard,  under  protest  on  the  part  of 
the  plaintiff;  and  the  defendant  was  ordered  to  be  discharged  after  he 
should  have  remained  in  custody  four  months  from  the  filing  of  his  peti- 
tion. An  order  to  the  above  effect  was  made  out,  and  handed  to  the 
faoler.  Crowder^  in  Hilary  term  last,  obtained  a  rule  calling  on  the 
efendant  and  the  Commissioners  of  the  Court  for  the  Relief  of  Insol- 
vent Debtors  to  show  cause  why  a  writ  of  prohibition  should  not  issue, 
to  prohibit  the  Commissioners  from  further  proceeding  on  the  said  order. 
In  the  same  term, (a) 

Sir  W.  W,  Follett  showed  cause. — The  first  question  is,  whether  this 
Court  has  power  in  the  present  case  to  grant  a  prohibition.  The  ques- 
tion was  raised  in  Hx  parte  Battine,  4  B.  &  Ad.  690,  (24  E.  C.  L.  R.,) 
but  not  decided,  this  Court  considering  the  proceeding  of  the  Insolvent 
Court  to  have  been  correct.  What  is  to  be  prohibited  here  ?  The  order 
complained  of  is  made ;  and  the  Insolvent  Court  has  no  more  steps  to 
take.  But  the  objection  to  the  proceeding  of  the  Insolvent  Court  is 
untenable.  That  Court  has  jurisdiction,  under  stat.  7  G.  4,  c.  57,  s.  10, 
in  the  case  of  any  person  in  actual  custody  within  the  walls  of  any  pri- 
son in  England,  "  upon  any  process  whatsoever,  for  or  by  reason  of  any 
debt,  damage,  costs,  sum  or  sums  of  money,  or  for  or  by  reason  of  any 
contempt  of  any  court  whatsoever  for  non-payment  of  any  sum  or  sums 
of  money,  or  of  costs  taxed  or  untaxed,  either  ordered  to  be  paid  or  to 
the  payment  of  which  such  person  would  be  liable  in  purging  such  con- 
tempt, or  in  any  manner  in  consequence  or  by  reason  of  such  contempt.** 
Sect.  50  enacts,  "  that  the  discharge  of  any  prisoner  so  adjudicated  as 
aforesaid  shall  and  may  extend  to  all  process  issuing  from  any  Court, 
for  any  contempt  of  any  Court,  ecclesiastical  or  civil,  for  non-payment 
of  money  or  of  costs  or  expenses  in  any  Court,  ecclesiastical  or  civil ; 
and  that  in  such  case  the  said  discharge  shall  be  deemed  to  extend  also 
to  all  costs  which  such  prisoner  would  be  liable  to  pay  in  consequence  or 
by  reason  of  such  contempt,  or  on  purging  the  same.'* (6)  The  outlawry 
here  is  a  consequence  of  the  judgment  for  damages  and  costs.     Taking 

(a)  January  30th,  1838.     Before  Lord  Denman,  C.  J.,  Ltttledale  and  Williams,  Js. 

(b)  The  iMuguAge  of  stat.  7  G.  4,  c.  57,  ss.  10,  50,  corresponds  with  that  of  sects.  86, 
79,  of  Stat.  1  &  2  Vict.  o.  110,  respeotiyely. 
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the  custody  to  be  in  the  nature  either  of  process  to  compel  payment,  or 
of  attachment  for  contempt  in  not  paying,  the  case  is  within  the  act. 
From  Castelman'B  Case^  4  Bur.  2119,(a)  it  appears  that  an  outlaw  may 
apply  for  his  discharge  under  a  clause  like  sect.  10  of  this  act.  In 
Dickson  V.  Baker,  1  A.  &  E.  853,  (28  E.  C.  L.  R.,)  the  power  of  the 
Insolvent  Court  to  hear  the  petition  was  not  denied. 

Crowder,  contra. — As  to  the  more  general  question,  the  plaintiff  has 
no  remedy  but  prohibition.  The  superior  Courts  have  power  to  control 
by  prohibition  all  inferior  Courts  acting  under  statutes  which  prescribe 
their  jurisdiction,  and  exceeding  that  jurisdiction;  6  Bac.  Abr.  683, 
(7th  ed.,)  Prohibition^  (I).  Here  the  rule  is  to  prohibit  the  Insolvent 
Court  from  proceeding  on  the  order  made  by  them ;  and  it  follows  the 
precedent  of  the  rule  in  Ux  parte  Battine,  There  the  Court  merely 
refused  to  interfere,  because  the  Insolvent  Court  had  proceeded  correctly : 
they  expressly  abstained  from  entering  into  the  general  question  as  to 
their  power  to  prohibit  that  court ;  but  no  objection  was  raised  on  the 
ground  that  the  order  had  been  already  made.  In  Uz  parte  Smyth,  2 
Cr.  M.  &  R.  748,  S.  C.  Tyrwh.  &  Gr.  222,  the  power  of  the  court  to 
control  the  judicial  committee  of  the  Privy  Council  by  prohibition  was 
the  preliminary  question.  [Littledale,  J. — It  was  not  definitively 
conceded.(6)]  In  Roberts  v.  Humhy,  3  M.  &  W.  120,  where  the  motion 
was  for  a  prohibition  to  a  Court  of  Requests,  it  was  argued  that,  as  that 
court  had  pronounced  judgment,  the  superior  court  could  not  interfere  : 
but  it  was  held  that  the  interference  might  take  place  at  that  stage, 
where  the  defect  of  jurisdiction  appeared  on  the  face  of  the  proceedings ; 
and  2  Inst.  602,  was  eited.  And  it  rather  seems,  from  the  language  of 
the  learned  judges  in  that  case,  that  this  may  be  done  also  where  the 
party  asking  for  the  prohibition  has  had  no  earlier  opportunity  of  apply- 
ing. In  In  the  Matter  of  Poe,  5  B.  &  Ad.  681,  (27  E.  C.  L.  R.,)  this 
Court  refused  to  prohibit  a  Court  Martial  the  sentence  of  which  had 
been  pronounced,  ratified  by  the  Crown,  and  carried  into  execution ;  and 
they  distinguished  the  case  from  Grant  v.  Gould,  2  H.  Bl.  69,(c)  where, 
the  sentence  not  having  been  executed,  the  Court  of  Common  Pleas  con- 
•^idered  that  the  prohibition  would  have  lain  if  the  Court  Martial  had 
exceeded  their  power.  Here  the  order  of  the  Insolvent  Court  will  not 
be  executed  till  the  defendant  is  discharged.  '  It  may  be  asked  what 
remedy  a  party  in  such  custody  can  have ;  but  the  only  point  before 
this  Court,  as  in  Ez  parte  Deacon,  5  B.  &  Aid.  759,  (7  E.  C.  L.  R.,)(d) 
is,  whether  the  Insolvent  Court  have  power  to  discharge. 

Then  as  to  the  proceedings  of  the  Insolvent  Court.  An  outlaw  can- 
not be  heard,  except  for  th^  purpose  of  reversing  his  outlawry,  having 
no  locus  standi  in  Court.(^)  He  is  extra  legem  positus;  Co.  Lit.  122, 
b.,  128,  b.,  Aldridge  v.  Bailer,  2  M.  &  W.  412,  Loukes  v.  Holbeaeh,  4 
Bing.  419,  (13  E.  C.  L.  R.,)  Griffith  v.  Middleton,  Cro.  Jac.  425;  in 
which  last  case  Montague,  C.  J.,  said,  "  that  where  the  action  is  ad 
lucrandum,  there  ought  to  be  ability  in  the  person :  and  it  is  all  one  to 
gain  by  way  of  discharge,  as  by  way  of  perquisition.**  The  process  of 
the  Insolvent  Court  is  "  by  way  of  discharge."     The  words  of  stat.  7 

(a)  And  Rex  ▼.  Caitelman,  4  Bur  21*27. 
(6)  See  Ex  parte  Smyth,  3  A.  &  E.  719,  724,  (30  E.  C.  L.  R.) 
(e)  See  p.  100—102. 

\d)  See  Defrie*  ▼.  Davit,  1  New  Ca.  692. 

(«)  See  judgment  of  Littledale,  J  ,  in  Dickion  ▼.  Baker,  1  A.  &  E.  855,  (28  £.  C.  L.  R. ;) 
22  Vin.  Abr.  874,  876,  878.     UUawry,  (U.  a),  (X.  a),  (Y.  a.) 
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Geo.  4,  c.  57,  ss.  10,  50,  are  relied  on :  but  here  the  defendant  is  not 
in  contempt  for  non-payraent  of  money,  but  in  contempt  of  the  lex  terrce. 
Thus  in  £x  parte  Lawrence,  I  B.  &  P.  477,  the  Court  of  Common  Pleas 
refused  to  discharge  an  insolvent  (under  stat.  34  G.  3,  c.  69,  s.  31,  the 
material  words  there  being  "contempts  {(Sr  non-payment  of  money") 
who  was  in  contempt  for  not  putting  in  an  answer  in  Chancery,  and 
whom  the  Court  of  Chancery  had  refused  to  discharge  except  upon  pay- 
ment of  fees.  In  Beauchamp  v.  Tomkins,  3  Taun.  141,  the  court  inclined 
to  think  that  a  bankruptcy  and  certificate  did  not  discharge  a  prisoner 
in  custody  on  an  utlagatum  capias.  The  ground  of  the  decision  in 
Oastelmans  Case  was  the  form  of  the  order  of  the  magistrates.  In 
Dickson  v.  Baker  the  party  had  not  been  discharged  from  custody  under 
an  outlawry,  but  only  from  the  debt :  and  the  question  was,  whether  this 
court  would  thereupon  reverse  the  outlawry  ;  which  they  refused  to  do. 

Cur,  adv,  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (June  8th,)  delivered  the  judgment 
of  the  Court. 

A  rule  was  obtained,  and  has  been  argued,  to  show  cause  why  a  pro- 
hibition should  not  go  to  the  Insolvent  Court,  prohibiting  them  from 
proceeding  to  discharge  a  defendant  who  has  been  outlawed  in  an  action 
for  criminal  conversation,  upon  the  general  ground  that  an  outlaw  can- 
not be  heard  in  any  Court  except  for  the  single  purpose  of  reversing 
Lis  outlawry.  And  this  is  an  undoubted  rule  of  law,  laid  down  in 
numerous  cases  and  text-books,  the  authority  of  which  is  fully  recog- 
nised, and  was  acted  upon  by  the  Court  of  Common  Pleas  in  Loukes  v. 
Holbeach.  My  brother  Park  there  pronounced  a  learned  judgment, 
affirming  the  principle,  and  applying  it  to  a  motion  for  setting  aside  an 
annuity  in  that  Court,  made  by  a  person  outlawed  in  the  Court  of 
King's  Bench  in  an  action  to  recover  arrears  of  that  annuity. 

Whetlier  the  words  of  the  Insolvent  Act,  (7  Geo.  4,  c.  57,  sects.  10, 
£0,)  which  were  cited  in  the  argument  as  creating  an  exception  from 
the  general  rule,  ought  to  have  that  effect,  is  the  question  which  we  are 
#ow  culled  upon  to  decide.  But,  in  truth,  we  cannot  consider  it  an 
open  question.  The  words  "upon  any  process  whatsoever,*'  "by  rea- 
son of  any'*  "  damage,"  are  undeniably  extensive  enough  to  embrace  a 
person  outlawed  in  an  action.  Whether  it  be  -an  action  of  tort,  or  in 
debt  or  assumpsit,  appears  to  make  no  difference  in  this  case.  There 
may  be  some  ground  for  contending  that  persons  outlawed  were  not  in 
the  contemplation  of  the  act:  but,  in  Lord  Mansfield's  time,  this 
Court  expressly  declared  its  unanimous  opinion  on  two  different  occa- 
sions, 4  Bur.  2119,  2127,(a)  that  an  outlaw  fiell  within  the  clause  of  the 
then  existing  act,  the  terras  of  which  exactly  corresponded  with  the 
present.  We  hold  ourselves  bound  by  that  opinion,  and  think  that  we 
must  discharge  the  present  rule.  In  the  case  of  Loukes  v.  Holbeach 
no  reference  was  made  to  the  report  in  Burrow,  which  indeed  could  not 
have  been  brought  to  bear  on  the  question  there  decided. 

Rule  discharged. 

(a)  Cattdman's  Case  and  Rex  t.  Castelman. 
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ABERCROMBIE,  W.  T.  HARDY,  BLISS, and  MAN,  against  HICK- 
MAN,  Executor  of  POCOCK.— p.  683. 

The  provisional  assignee  of  the  Insolvent  Court,  under  stat.  1  G.  4,  c  119,  s.  7,  assigned  the 
estate  of  an  insolvent  to  an  assignee,  who  asseuteti  to  such  assignment,  and  acted  under  it  as 
tenant  of  premises  which  the  insolvent  held  as  lessee  for  years  after  the  death  of  such  last- 
men  tiuned  assignee. 

Held  that  his  executor  was  lialtle  to  the  lessor  for  breaches  of  covenants  in  the  lease  subsequent 
to  the  testator's  death,  it  not  appearing  that  the  Insolvent  Court  had  appointed  fresh  aAignees. 

Action  for  breach  of  covenants  to  pay  rent  and  repair,  crintained  in  a  lease,  the  reversion  on 
which  was  vested,  by  the  provisions  of  a  will,  in  plaintii&,  upon  trust  (among  others)  to  pay 
an  annuity  to  the  separate  use  of  a  married  woman  fur  life,  and,  after  her  death,  to  pay  certain 
annuities  to  the  use  of  her  children.  Held,  that  her  husband  was  a  competent  witness, 
though  other  part  of  the  trust  property  had  been  sold  because  the  rents  were  not  sufficient 
for  the  purposes  of  the  will. 

Covenant.     The  declaration  stated  that  Charles  Wilmot,  being  pos- 
sessed  of  certain  premises  for  the  residue  of  a  term  of  ninety-six  years, 
commencing  in  1793,  demised  the  same,  by  indenture  of  12th  April, 
4804,  to  Thomas  Tasker,  his  executors,  administrators,  and  assigns,  for 
forty-one  years  from  24th  June  then  next,  at  an  annual  rent  of  21/. ; 
«nd  Tasker  did,  for  himself,  his  executors,  administrators,  and  assigns, 
covenant,  &c.,  with  Wilmot,  his  executors,  administrators,  and  assigns, 
that  he,  Tasker,  his  executors,  &c.,  should  and  would  pay  the  rent  to 
Wilmot,  his  executors,  &c.,  and  that  he,  Tasker,  his  executors,  &c., 
should  and  would,  during  the  term  thereby  granted,  repair,  &c.,  the  pre- 
mises, (as  specified  in  the  indenture  recited  in  the  declaration :)  that,  by 
virtue  of  the  demise,  Tasker,  on  24th  June,  1804,  entered  and  was  pos- 
sessed for  the  term  granted :  that  Wilmot  afterwards,  to  wit  1st  January, 
1805,  granted,  &c.,  the  reversion  for  all  the  residue  of  the  first-men- 
tioned  term    to    the  plaintiffs,   their  executors,  and  administrators; 
whereby  plaintifl's  became,  and  thence  hitherto  had   been,  and  still 
were,  possessed  of  the  reversion :  that,  after  the  making  of  the  in- 
denture of  1804,  to  wit  1st  December,  1822,  and  after  the  grant  of  the 
reversion  to  plaintiffs,  all  the  estate,  interest,  and  term  of  years  unex- 
pired, &c.,  whatsoever,  of  Tasker,  of  and  in  the  demised  premises,  by 
assignment  thereof,  came  to  and  vested  in  John  Thomas  Pocock,  (the 
testator,)  who  continued  possessed  thereof  for  a  long,  &c.,  to  wit  from 
thence  till  1st  January,  1832,  when  Pocock  died;  on  whose  death  all 
the  estate  and  interest  of  Pocock  came  to  and  vested  in  defendant,  as 
his  executor ;  by  reason  whereof  defendant,  as  executor,  became  pos- 
sessed, and  thence  hitherto  had  been,  and  still  was,  possessed  for  die 
residue  of  the  term  granted  to  Tasker.     Breach ;  that,  during  the  tcnu 
so  granted  by  Wilmot  to  Tasker,  and  after  Pocock's  death,  and  alter 
defendant,  as  executor,  became  assignee  as  aforesaid,  and  while  he  con- 
tinued such  assignee,  and  after  the  grant  by  Wilmot  to  the  plaintiffs, 
and  whilst  the  plaintiffs  were  possessed  of  the  reversion,  to  wit  on  25th 
March,  1836,  a  large,  &c.,  to  wit  47/.  5s. ,  of  the  rent,  for  two  years  and 
a  quarter,  became  and  still  was  in  arrear  to  the  plaintiffs,  and,  during 
the  term,  &c.,  (laying  the  time  as  in  the  preceding  breach,)  tlie  defend- 
ant did  not  repair,  &c.,  (following  the  language  of  the  covenant  to 
repair,)  but,  on  the  contrary,  the  defendant,  as  executor,  &c.,  suffered 
and  permitted,  &c.,  (laying  want  of  repair  during  a  part  of  the  same 
time :)  conclusion ;  that  defendant,  as  executor  as  aforesaid,  hath  not 
kept  the  said  covenants  by  Tasker  for  himself  and  his  assigns  made,  &c 
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Pleas.  1.  That  Pocock  never  was  assignee  of  the  lease,  in  manner, 
&c.  2.  That  defendant  was  not,  nor  ever  had  been,  assignee  of  the 
lease,  in  manner,  &c.  3.  That  the  demised  premises  did  not  come  to, 
or  vest  in,  the  defendant  as  executor  as  aforesaid,  in  manner,  &c. 

Issue  on  all  the  traverses. 

On  the  trial  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Hilary 
tenn,  1837,  the  plaintiffs  proved  Wilmot's  possession  of  the  term,  the 
demise  to  Tasker,  and  that,  in  1815,  the  plaintiffs  became  possessed  of 
the  reversion;  that,  in  1822,  Tasker  was  discharged  from  prison  by  the 
Insolvent  Debtors'  Court;  that,  on  18th  November,  1822,  the  provi- 
sional assignee  assigned. the  estate  and  effects  of  Tasker  to  Pocock,  the 
assignment,  however,  not  being  executed  by  Pocock ;  and  that  Pocock 
had,  on  the  15th  of  that  month,  filled  up  with  his  name,  &c.  the  follow- 
ing form,  which  was  deposited  in  the  office  of  the  Insolvent  Debtors' 
Court. 

"  Court  for  Relief  of  Insolvent  Debtors. — In  the  matter  of  the  petition 
of  Thomas  Tasker,  I,  John  Thomas  Pocock,  of  Saint  Bride's  Wharf, 
coal  merchant,  do  hereby  signify  to  the  said  Court  my  acceptance  of  the 
appointmentof  assignee  herein.  Dated  the  15th  day  of  November,  1822.** 

That  Pocock  died  13th  August,  1832;  and  that  defendant  was  his 
sole  executor:  that  47/.  5s.  was  due  for  rent  up  to  Lady-day,  1836; 
and  that  the  dilapidations  accrued  since  1st  January,  1833,  amounted  to 
27/.  15*. 

To  prove  that  Pocock  had  taken  to  the  lease,  the  plaintiffs  called  Ro- 
bert Hardy,  who,  being  examined  on  the  voir  dire,  stated  that  he  had 
married  a  daughter  of  Charles  Wilmot,  that  the  premises  in  question 
were  vested  in  the  plaintiffs  as  trustees,  (a)  and  charged  with  an  annuity 
to  the  separate  use  of  R.  Hardy's  wife  for  life,  and  that  50/.  per  annum 
was,  in  the  event  of  her  decease,  to  be  paid  for  the  maintenance  of  each 
of  her  children  into  the  hands  of  the  other  parent  if  surviving,  or  other- 
wise for  the  trustees  to  superintend  the  application  thereof:  and  he 
stated  that  other  part  of  the  trust  property  had  been  sold,  because  the 
rents  were  not  sufficient  according  to  the  directions  of  Charles  Wilmot's 
will,  (a)  and  that  the  rent  to  be  recovered  in  the  present  action  would 
go  to  the  general  fund.  It  was  objected  that  R.  Hardy  was  incompe- 
tent by  reason  of  interest ;  but  the  learned  Judge  received  his  evidence, 
giving  leave  to  move  for  a  nonsuit,  if  the  Court  should  think  that  ihe 
evidence  was  inadmissible,  and  that  there  was  no  case  without  it.  R. 
Hardy  then  tated  that  he  collected  the  rents  of  the  estates;  and  that, 
after  the  assignment  to  Pocock,  the  witness  had  asked  him  whether  he 
would  take  the  lease ;  to  which  Pocock  answered  that  he  would,  adding 
that  there  was  no  occasion  for  an  assignment,  because  he  took  under 
the  Insolvent  Court ;  that  Pocock  had  directed  the  witness  to  demand 
the  rent  of  a  person  whom  he,  Pocock,  should  put  in  possession  ;  that 
the  witness  had  done  so,  and  received  rent  accordingly,  till  Christmas, 
1833,  at  the  rate  of  21/.  per  annum,  and  h§id  given  Pocock  a  receipt  for 
the  rent,  during  his  hfe.  The  counsel  for  the  defendants  contended  that 
the  executor  of  Pocock  was  not  liable  for  breaches  after  the  testator's 
death.  The  learned  Judge  left  it  to  the  jury  to  say  whether  Pocock 
took  to  the  lease  on  his  own  account ;  and  directed  them,  if  they  thought 
he  did,  to  find  for  the  plaintiffs ;  giving  leave  to  move  for  a  nonsuit. 

(a)  The  plaintiflb  in  the  present  action,  stated  on  the  record  to  be  grantees  of  Charles  Wilmot, 
were  in  fact  trustees  under  his  will. 
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Verdict  for  the  plaintiffs.     In  Hilary  term,  1837,  Plait  obtained  a  rule 
according  to  the  leave  reserved.     In  this  term,  {a) 

Channell  showed  cause.     First,  R.  Hardy  was  a  competent  witness. 
Mrs.  Hardy  herself  would  have  been  so ;  for  she  has,  at  the  most,  only 
a  charge  to  a  definite  amount.  It  is  not  as  if  she  were  residuan^  legatee, 
where,  inasmuch  as  the  event  of  the  suit  would  afi'ect  the  amount  of  the 
residue,  she  would  be  interested  in  such  event.     In  Novotll  v.  Davitn^ 
5  B.  &  Ad.  368,  (27  E.  C.  L.  R.  96,)  on  assumpsit  brought  against  exe- 
cutors, and  non  assumpsit  pleaded,  it  was  held  that  a  legatee  of  an  an- 
nuity under  the  will,  no  proof  being  given  of  the  sufficiency  or  iiiMiffi- 
ciency  of  the  funds,  was  a  competent  witness  for  the  defence.    It  makes 
no  difference  whether  the  witness  comes,  as  there,  to  prevent  a  diminu- 
tion of  the  funds,  or,  as  here,  to  increase  them.    But,  further,  the  interest 
of  Mrs.  Hardy  does  not  make  her  husband  a  party  immediately  inte- 
rested ;  for  the  annuity  is  to  her  separate  use,  and,  after  her  death,  the 
husband  could  receive  only  to  the  use  of  the  children.     Therefore,  even 
if  Mrs.  Hardy  would  be  incompetent,  her  husband  would  not  be  so. 
This  is  merely  an  action  of  covenant  between  third  parties.     Secondly, 
supposing  tlie  evidence  admissible,  it  shows  the  liability  of  the  defend- 
ant.    At  the  time  of  these  transactions,  the  Insolvent  Debtors'  Act  in 
force  was  stat.  1  G.  4,  c.  119.     By  sect.  7,  the  Insolvent  Court  is  to 
appoint  an  assignee  or  assignees  of  the  insolvent's  estate,  and,  wht^n  he 
or  they  shall  have  signified  his  or  their  acceptance  of  the  appointment, 
the  provisional  assignee  is  immediately  to  assign  over  the  estate  to  them. 
Here  tlie  testator,  Pocock,  did  signify  his  assent ;  and  the  assignnieut 
was  made.     He  afterwards  elected  to  take  the  particular  property :  so 
that  the  only  question  is,  whether  he  could  take  it.     He  did  not  indeed 
execute  the  assignment ;  but  that  is  unnecessary.     A  lease  passes  the 
property  to  the  lessee,  if  executed  by  the  lessor  though  not  by  the  lessee: 
to  create  a  liability  as  to  particular  covenants,  on  the  part  of  the  lessee, 
it  must  indeed  be  shown  that  he  accepts  the  lease,  as  by  entry,  &c.;  (b) 
but  here  that  took  place.     Then,  the  estate  being  in  the  testator,  to 
whom  did  it  come  upon  his  death  ?     Sect.  14  of  stat.  1  G.  4,  c.  119, 
enables  the  Insolvent  Court,  upon  such  an  event,  to  appoint  new  as- 
signees ;  but  no  such  appointment  was  here  shown.     And  the  estate 
cannot  be  in  the  provisional  assignee? ;  for  he  has  assigned  it  away.   It 
must  therefore  be  in  the  executor  of  the  testator. 

Piatt ^  contra.  First,  by  obtaining  judgment  in  tbis  suit  the  plainfiffs 
will  improve  the  property  upon  which  Mrs.  Hardy's  ammity  is  charged, 
and  will  also  recover  rent  which  is  to  contribute  to  that  annuity. 
Therefore,  during  her  life,  her  husband  is  directly  interested  in  the  event 
of  the  suit.  Secondly,  Pocock  could  not  have  sued  upon  the  covenants 
in  this  lease,  not  having  executed  it ;  neither  then  could  he  be  sue<l 
[Pattkson,  J.  It  is  vory  comiuon  indeed  .to  bring  actions  against  as- 
signees of  leases  who  have  not  executed :  and  xnct  reriSa.]  A  man , 
cannot  be  made  assignee  wit^iout  his  consent.  By  the  recent  act,  7  0. 
4,  c.  57,  s.  19,  a  counterpart  of  the  assignment  by  the  provisional  as- 
signee must  be  filed  of  record  in  the  Insolvent  Court.  [Lord  Denman, 
C.  J.     There  is  no  such  provision  as  to  filing  in  stat.  1  6.  4,  c.  119.    It 

(a)  Thursday,  June  7th,  1838,  before  Loid  Denman,  C.  J.,  Littledale,  PattCKin,  and  Wil 
liama,  Ja. 

(6^  See  Co.  Lit  231  a.     Burnett  v.  Lynt^,  5  B.  dc  C.  689,  (IS  E.  C.  L.  R.  327.) 
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.seems  that  any  mode  of  signifying  assent  was  enough.]  On  the  death 
of  the  assignee^ifno  fresh  assignee  be  appointed,  the  property  reverts  to 
the  provisional  assignee :  if  it  did  not,  it  must  revert  to  the  insolvent 
himself,  which  would  lead  to  absurd  consequences,  in  respect  of  his 
liability  and  power. 

Cur,  adv,  vulL 

Lord  Denman,  C.  J.,  m  this  term,  (June  14,)  deUvered  the*  judgment 
of  the  Court. 

This  was  an  action  of  covenant  by  a  lessor  against  the  executor  of 
!he  assignee  of  his  lessee,  an  insolvent,  for  non-payment  of  rent  accrued 
due  since  the  testator's  death.  We  felt  some  doubt  whether  the  action 
could  be  maintained  against  the  executor,  from  a  provision  in  the  insol- 
vent acts,  which  may  be  thought  to  import  that  the  appointment  of  such 
assignee  is  a  mere  personal  trust ;  we  mean  the  power  vested  in  the 
Insolvent  Commissioners,  to  appoint  a  new  assignee  on  the  death  of 
him  first  appointed.  But,  upon  full  consideration,  and  on  referring  to 
Bloxam  v.  Hubbard^  5  East,  407;  Jlldritt  v.  Kittridfre^  6  B.  Moore, 
569,  (17  E.  C.  L.  R.  58;)  (a)  and  Ex  parte  Bainbridge,  6  Ves.  451, 
decided  under  the  Bankrupt  Act,  5  G.  2,  c.  30,  we  think  that  the  exe- 
cutor is  liable,  as  representing  the  assignee,  if  the  latter  acted  as  tenant 
of  the  premises  demised,  as  well  as  assented  to  the  assignment. 

But  the  evidence  by  which  this  fact  was  established  was  objected  to, 
as  proceeding  from  a  witness  who  was  said  to  be  inadmissible,  by 
reason  of  his  interest  in  the  event  of  the  suit.  That  witness  was  the 
husband  of  a  lady  who  was  entitled  to  an  annuity  charged  on  the  pre- 
mises, which  were  vested  in  the  plaintiffs  as  trustees.  The  antiuity 
was  settled  to  the  separate  use  of  the  wife,  and  afterwards  for  the 
benefit  of  the  children.  It  was  argued  that  the  witness,  therefore, 
through  the  interest  of  his  wife  in  these  premises,  was  interested  in 
fixing  the  defendant  with  this  rent,  that  the  security  for  the  annuity 
might  be  the  ampler.  But  this  objection  is  obviously  untenable  ;  for, 
in  whatever  person  the  lease  may  be  vested,  the  rent  must  be  paid ; 
and  the  interest  of  the  witness,  if  any,  is  far  too  remote  to  render  him 
incompetent.     This  rule  must  be  discharged. 

Rule  discharged, 
(a)  Bee  Aldritt  ▼.  Keltridgt,  1  Bing.  355,  (8  E.  C.  L.  R.  346.) 
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DOE  on  the  several  Demises  of  ROWLANDSON,  Assignee  of  MAR- 
GARET WILLIAMS,  an  Insolvent  Debtor,  of  MARGARET 
WILLIAMS,  and  of  JEREMIAH  WILLIAMS,  against  WAIN- 
WRIGHT  and  LEDGERWOOD.— p.  691.  (a) 

On  the  trial  of  an  ejectment  upon  demise  of  J.,  the  defendant,  to  prove  that  the  premiaea  had 
passed  by  a  deed  conveying  a  mesauage  with  the  appurtenancest  ofiered  in  evidence  another 
deed,  by  which  M.,  for  whom  J.,  if  the  plaintiff  recovered,  would  be  trustee  during  M.'s  lifiev 
conveyed  the  messuage  by  a  description  which  (as  contended)  disposed  of  the  premises  in 
question  as  appurtenant  thereto  M/s  conveyance  recited  a  previous  unsatisfied  mortj^age  of 
the  messuage,  by  her  late  liusband,  (who  hail  devised  to  her  tor  her  life,)  and  purported  to  lie 
made  in  consideration  of  the  forbearance  of  certain  sums  owing  by  her  as -her  husband's  exe- 
cutrix, and  of  further  advances  then  made  to  her.  The  defendant  offered  M.*8  deed,  first,  as 
a  deetarativn  made  by  the  cestui  que  trust  of  the  lessor  of  the  plaintifl*,  and,  therefore,  a  party 
equitably  representi  a  by  the  party  on  the  reajrd;  secondly,  as  an  act  of  user  of  the  premises, 
as  appurtenances,  by  the  occupier. 

Held,  that  M.'s  conveyance  was  not  admissible,  inasmuch  as  M.,  in  her  conveyance^  appeared, 
not  only  to  admit  a  fact  in  derogation  of  her  own  title,  but  to  gain  a  benefit  by  the  forbearance 
and  advance  of  money. 

Ejectment  for  messuages  in  Liverpool.  On  the  trial  before  Colk- 
RiDGEy  J.,  at  the  Liverpool  sunniier  assizes,  1836,  no  evidence  was 
ofiered  in  support  of  Rowlandson's  demise.  It  was  proved,  for  the 
plaintiff,  that  one^Oldham  was  formerly  owner  of  the  premises;  an«l 
the  last  two  lessors  of  the  plaintiff  claimed  under  an  indenture  of  feofl- 
ment  of  9th  July,  1807,  between  one  Rogers,  of  the  first  part,  Oldham, 
of  the  second,  Michael  Williams,  of  the  third,  and  Jeremiah  Willianis, 
the  last  lessor  of  the  plaintiff,  of  the  fourth  ;  by  which  Rogers  and  Old- 

s  ham  granted,  bargained,  sold,  enfeoffed,  and  confirmed  a  parcel  of 
ground,  comprehending  the  premises  in  question,  to  Michael  and  Jen- 
miah  in  fee,  habendum  to  Michael  and  Jeremiah,  and  the  heirs  and 
assigns  of  Michael,  to  the  use  of  Michael  and  Jeremiah,  and  the  heiis 
and  assigns  of  Michael,  in  trust,  as  to  Jeremiah's  estate,  for  Michael,  h«a 
heirs  and  assigns.  That  Michael  Williams  was  in  possession  at  the 
time  of  his  death,  October  17th,  1821;  that  he  devised  all  his  real  and 
personal  estate  to  his  widow,  Margaret  Williams,  the  second  lessor  of 
the  plaintiff,  for  life,  and,  after  her  death,  to  her  children,  to  be  divided 
equally;  and  that  she  had  occupied  from  Michael's  death  down  to  aiid 
at  the  time  of  the  conveyance  of  1824,  hereinafter  mentioned. 

The  defendants  proved  an  indenture  of  mortgage,  dated  15th  October, 
1808,  between  Michael  Williams,  of  the  first  part,  Jeremiah  Williams, 
of  the  second  part,  and  two  persons  named  Holden  and  Gordon,  of  the 
third  part,  reciting  the  indenture  of  feoffment  of  9th  July,  1807,  and 
that  Holden  and  Gordon  had  agreed  to  advance  Michael  Williams  ISt^L 
on  the  security  in  the  present  indenture  contained  :  and  witnessing  thut, 
in  consideration  of  such  advance,  and  of  5s.  paid  by  Holden  and  Gor- 

'  don  to  Jeremiah  Williams,  Michael  Williams,  and  Jeremiah  Williams 
granted,  bargained,  sold,  aliened,  remised,  released,  and  enfeoffed,  imio 
Holden  and  Gordon,  their  heirs  and  assigns,  all  that  piece  of  land,  with 
the  messuage  or  dwelling-house  and  buildings  thereon  erected,  situate, 
&c.,  (setting  out  bounds  and  metes,)  now  in  the  possession  of  Michael 
Williams,  together  with  ail  and  singular  houses,  outhouses,  edi^ces, 
buildings,  ways,  waters,  water-courses,  paths,  passages,  lights,  liber- 

(a)  For  the  pointi  previoiulj  decided  io  thiicMe,  «ee  Doc  dem,  Rowlandam  t.  Wainimigki* 
6  A.  dr  £.  530,  (31  £.  C.  L.  R.  385.) 
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ties^  easements,  commoditiesj  privileges,  advantages,  hereditaments, 
and  appurtenances  whatsoever,  to  the  said  piece  or  parcel  of  land, 
messuage,  or  dwelling-house,  belonging  or  in  anywise  appertaining: 
habendum  to  Holdeii  and  Gordon  in  fee,  to  the  use  of  ihemselves  in 
fi-e,  in  trust  to  permit  Michael  Williams,  his  heirs,  and  assigns,  to  hold, 
&c.,  till  default  of  payment  of  150/.  on  the  15lh  of  April,  then  next,  with 
interest;  with  power  to  Holden  and  Gordon  to  sell,  &c.,  and  apply  the 
proceeds  to  satisfy  the  debt  and  interest,  &c.,  and  pay  the  surplus  to 
Michael  Williams,  his  heirs,  executors,  administrators,  or  assigns. 

The  premises  claimed  in  the  present  action  were  a  yard  and  out- 
liouses;  and  it  appeared  that  they  were  not  comprehended  within  the 
1'ounds  and  metes  specified  in  the  last  mentioned  deed.  For  the  de- 
fendant it  was  contended  that  the  premises  in  question  would  pass  by 
the  last  mentioned  deed  as  houses^outhouses,  &c.,  appertauiing  to  the 
messuage.  Parol  evidence  was  given  to  show  that  the  premises  had, 
ill  fact,  been  used  as  such  appurtenances. 

The  defendants  also  proposed  to  put  in  indentures  of  lease  and  re- 
lease, dated  26th  and  27th  October,  1824,  between  Margaret  Williams, 
widow  and  executrix  of  Michael  Williams,  of  the  first  part,  Holden 
and  two  persons  named  Pye  and  Lepp,  of  the  second  part,  and  one 
Kiches,  of  the  third  part,  reciting  the  indentures  of  1807  and  1808,  and 
Michael  Williams's  will,  and  that  Gordon  was  dead,  and  that  Pye  and 
l#epp  (who  represented  the  mortgagees  in  the  deed  of  1808)  had  applied 
lo  Margaret  Williams  for  payment  of  150/.  and  interest,  whichshe  was 
unable  to  pay,  and  that  she  had  therefore  applied  to  Etches  to  advance 
if,  which  he  had  agreed  to  do ;  reciting  also  that  Michael  Williams  had 
b.)r rowed  100/.  of  Etches  in  his  lifetime,  and  that  Etches  had  applied 
to  Margaret  Williams  to  pay  it,  which  she  was  unable  to  do,  and  that 
Etches  had  thereupon  commenced  legal  proceedings  against  her;  and 
thai,  to  put  an  end  to  such  proceedings,  she  had  agreed  lo  make  the 
presiuit  assignment  as  a  security  to  him,  his  heirs  and  assigns ;  and  that 
she  had  applied  to  Etches  to  advance  her  the  further  sum  of  50/.,  which 
ho  had  agreed  to  do  on  having  the  premises  assigned  to  him :  after 
wlii<h  recitals  it  was  witnessed  that  Pye  and  Lepp,  in  pursuance  of 
su«».h  agreement,  and  in  consideration  of  158/.  paid  by  Etches  to  Pye 
and  i^epp,  and  5s.  paid  by  Etches  to  Holden,  with  the  consent  and  ap- 
probation and  at  the  request  of  Margaret  Williams,  bargained,  sold, 
&c  ,and  also  Margaret  Williams,  in  consideration  of  the  100/.  advanced 
by  Etches  to  Michael  Williams,  and  the  50/.  paid  by  him  to  Margaret 
Williams,  bargained,  sold,  &c.,  to  Etches,  in  fee,  all  that  piece  or  parcel 
of  lat'd,  together  with  the  messuage  or  dwelling-house  and  buildings 
therecn  erected,  situate,  &c.,  now  in  the  occupation  of  the  said  Mar- 
garet Williams,  bounded,  &c.,  (setting  out  bounds  and  metes,)  and  all 
ami  singular  houses,  outhouses,  edifices,  buildings, yards,  walls,  ivays, 
wafers,  water-courses,  paths,  passages,  lights,  liberties,  privileges, 
profits,  advantages,  and  appurtenances  to  the  same  hereditaments 
and  piemises  belonging  or  appertaining  ;  with  a  proviso  for  redemp- 
tio  1  h\  Margaret  Williams,  pn  payment,  &c. 

The  messuage  mentioned  in  the  above  conveyance  was  the  same  as 
the  messuage  mentioned  in  the  deed  of  1808.  It  was  objected  for  the 
plaintiff,  that  Margaret  Williams,  at  the  time  of  this  conveyance,  ap- 
pear "'d  to  have  only  an  equitable  estate,  and  therefore,  the  conveyance 
was  not  evidence  to  show  an  outstanding  legal  estate.    The  learned 
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Judge  ruled  that,  as  Margaret  Williams  was  one  of  the  lessors  of  the 
plaintiff,  the  deed  was  evidence,  unless  the  plaintiff's  counsel  aban- 
doned that  demise.  The  plaintiff's  counsel  having  elected  to  do  so,  the 
defendants  proposed  to  show  that  the  parcels  in  the  deed  of  1S24  com- 
prehended a  passage  which  was  the  only  way  to  the  premises  in  ques- 
tion, and  contended  that  the  deed  would  so  become  evidence  to  prove 
that  the  premises  in  question  were  in  fact  appurtenant  to  the  messuage 
and  building,  and  that  the  conveyance  by  Margaret  was  in  the  nature 
of  an  act  of  user  or  declaration  by  Margaret  Williams,  the  occupier  at 
the  time  of  conveyance,  and  the  party  beneficially  entitled  in  the  sub- 
ject of  the  present  action,  since  Jeremiah  Williams,  if  the  plaintiff  ob- 
tained a  verdict,  would  hold  in  trust  for  Margaret  during  her  life.  The 
learned  Judge  rejected  the  deed,  and  left  it  to  the  jury  whether,  upon 
the  facts  proved,  they  were  of  opinion  that  the  premises  in  question 
were  comprehended  in  the  deed  of  1808.     Verdict  for  the  plaintiff. 

Neviie,  in  Michaelmas  term,  1836,  obtained  a  rute  for  a  new  trial,  On 
the  ground  of  rejection  of  evidence.     In  Easter  term  last,  (a) 

Cressweli  and  Cowling  showed  cause.  If  this  evidence  be  admitted, 
the  effect  will  be,  that  a  party  having  only  an  equitable  and  partial  in- 
terest may,  by  his  declarations,  defeat  the  estate  of  others  having  a 
legal  interest  in  the  whole,  or  an  equitable  interest  in  the  residue.  If 
Jeremiah  Williams,  the  lessor  of  the  plaintiff,  fail  in  this  action,  the 
consequence  may  be  an  adverse  possession,  and  the  trusts  to  be  ex- 
ecuted after  the  death  of  Margaret  Williams  may  fail.  It  is  very 
doubtful  whether  the  declaration  of  a  party  having  the  whole  equitable 
interest  could  be  admitted  to  this  extent.  But,  at  any  rate,  a  party 
having  only  a  partial  equitable  interest,  could  not  by  his  formal  act 
bind  the  claims  of  those  interested  in  the  residue :  here  it  is  sought  to 
effect  that  by  his  mere  declaration. 

m.  Ferry,  contr^.  This  evidence  was  admissible  on  two  grounds. 
First,  it  was  the  declaration  by  Margaret  Williams  that  the  premises  iu 
question  were  appurtenant  to  the  messuage  and  buildings  described 
and  conveyed  by  the  deed  of  1808.  Margaret  Williams  will  have  an 
equitable  interest  for  life  in  the  premises  in  question,  if  Jeremiah  Wil- 
liams, the  lessor  of  the  plaintiff,  succeed  in  this  action.  He  is  her  trustee 
for  her  life.  The  question,  therefore,  is,  whether,  in  an  action  of  eject- 
ment, the  declaration  of  a  party  interested,  as  cestui  que  trust  of  the 
lessor  of  the  plaintiff,  in  the  success  of  the  suit,  be  evidence  against  the 
plaintiff.  In  Fenn  dtm,  Fewtriss  v.  Orangery  3  Campb.  177,  (6)  it  was 
held  that  one  of  two  several  lessors  of  the  plaintiff  could  not  be  com- 
pelled to  give  evidence  for  the  defendant,  although  the  evidence  showed 
that  the  title  was  exclusively  in  the  other  lessor.  It  follows  that  the  de- 
claration of  such  lessor  would  have  been  evidence  against  the  plaititiff; 
and  this,  in  principle,  shows  that  the  declarations  of  parties  who,  though 
not  actual  plaintiffs,  are  in  fact  represented  by  the  plaintiff  are  admis- 
sible for  the  defendant.  {Coleridor,  J.  Do  you  say  that  the  decla- 
ration of  any  living  party  who  has  any  interest  in  the  event  of  the  suit 
is  admissible  against  his  interest?]  It  is  not  necessary  to  carry  the  argu- 
ment beyond  the  case  of  lessors  of  the  plaintiff  in  ejectment,  or  par- 
ties for  whom  a  plaintiff,  or  the  lessor  of  a  plaintiff  in  ejectment,  would, 

(a)  Saturday,  6th  May,  1838,  before  Lord  Deaman,  C.  J.,  Littledale,  Patteaon,  and  Ca&»» 
ridge,  Js. 

(6)  8«.  King  V.  Baker,  2  A.  &  E.  333,  (39  E.  C.  L.  R.  110.) 
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if  successful  in  the  suit,  be  a  trustee.  In  Gilbert^s  Evidence,  108,  (6th 
ed.)  it  is  said,  "  Nor  can  the  equitable  cestui  que  trust  be  sworn  to  the 
« title,  for  equity  is  part  of  the  law  of  England,  and  therefore,  the  law 
ought  so  far  to  taKe  notice  of  the  equitable  interest  as  to  exclude  the 
owners  of  such  interest,  who  do  really  enjoy  the  benefit  of  the  estate 
from  any  attestation.  Whatever  excludes  a  cestui  que  trust  from  giving 
evidence  for  the  title  must  make  his  declarations  evidence  against  the 
title.  [Lord  Denman,  C.  J.,  referred  to  Bex  v.  fVoburn,  10  East,  395] 
In  2  Stark.  Ev.  23,  it  is  said,  '^  So  the  admissions  of  the  party  really 
interested,  although  he  be  no  party  to  the  suit,  are  evidence  against 
liim;  for  the  law,  with  a  view  to  evidence,  regards  the  real  parties:" 
and  Hanson  v.  Parker,  1  Wils.  257;  Dowden  v.  Powley  4  Campb.  38; 
Bell  V.  frisky,  16  East,  141.  143,  are  cited.  It  is  said  that  the  in- 
terest of  Margaret  Williams  was  only  partial :  but  that  objection 
would  apply  to  all  cases  of  equitable  interests,  and  wherever  the  party 
making  the  declaration  was  not  the  party  on  the  record.  [Cole- 
ridge, J.  There  may  be  an  equitable  interest  in  the  whole.]  The  ob- 
jection would  exclude  declarations  by  legal  tenants  for  life  being  les- 
sors of  the  plaintiff  in  ejectment,  and  indeed,  those  of  actual  parties  ou 
the  record  having  only  a  partial  interest.  It  is  a  fallacy  to  treat  this  as 
an  attempt  to  bind  the  interest  of  the  trustee,  or  the  equitable  remainder 
mati,  by  the  act  or  word  of  the  equitable  tenant  for  life;  the  question 
is  as  to  the  admissibility  of  a  declaration  offered,  not  as  passing  an  in- 
terest, but  as  suggesting  an  inference  of  fact,  which  the  jury  may  adopt 
or  reject.  Doe  dem,  Daniel  v.Cothred,  7  A.  &  E.  235,  (34  E.  C.  L.  R. 
85,)  is  an  instance  of  a  declaration  admitted  on  an  analogi)Us  principle, 
that  of  its  being  against  the  interest  of  the  party  at  the  time  when  it  was 
made.  [Lord  Denman,  C.  J.,  referred  to  Woolway  v.  Rome,  1  A.  &  E. 
1 14,  (28  E.  C.  L.  R.  52  ;)  and  Coleridge,  J.,  to  Davies  v.  Ridire^  3  Esp. 
101.]  There  the  declaration  of  one  of  several  trustees,  joint  defendants, 
who  were  not  personally  liable,  was  held  not  admissible  to  bind  the 
others,  the  Court  looking  to  the  real  interest,  not  the  nominal  liability 
on  the  record.  That  is  in  favour  of  the  defendant.  Secondly,  the  fact 
that  Margaret  Williams  Conveyed  the  premises  in  question  as  appurte- 
nances was  evidence  that  they  were  so  used.  Much  of  the  evidence 
which  went  to  the  jury  was  on  the  question,  whether  they  had  been 
used  as  appurtenances.  For  this  purpose,  the  act  of  any  occupier  deal- 
ing with  the  property  was  evidence.  It  was  a  strong  fact  that  the 
parcels  had  all  gone  together  in  a  conveyance  made  by  a  party  in 
actual  occupation.  But,  however  slight  its  effect  may  be,  the  rejection 
of  any  evidence  bearing  on  the  issue,  entitles  the  defenda?it  to  a  new 
trial ;  De  Rutzen  v.  Farr,  4  A.  &  E.  53,  (31  E.  C.  L.  R.  20 ;)  Crease  v. 
Barrett,  1  Cr.  M.  &  R.  919;  S.  C.  5  Tyrwh.  458.  («)  [CresswelL 
As  to  PVoolway  v.  Rowe,  the  party  making  the  declaration  there  was 
identified  in  interest  with  the  party  to  the  suit.] 

Ctir.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (June  13th,)  delivered  the  judg- 
ment of  the  Court. 

The  question  in  this  case  arose  on   the   following  state  of  facts 

(His  lordship,  after  stating  the  effect  of  the  feoffment  of  9th  July,  1807^ 

and  the  mortgage  of  15th  October,  1808,  and  that  the  question  in  the 

cause  ultimately  was,  whether  the  premises  sought  to  be  recovered 

(a)  See  bIm  Wright  ▼.  Do^.  dem.  Tatham,  7  A.  dt  E.  313,  (3i  E.  C.  L.  R  95.) 
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passed  by  this  latter  deed,  proceeded  as  follows.)  Michael,  the  morl* 
gagor,  died  in  1821,  having  first  duly  executed  a  will,  and  devised  all 
his  real  and  personal  estate  to  his  wife  Margaret  for  life.  He  had  con 
tinned  in  possession  of  the  whole  property  down  to  his  death;  and  shu 
in  like  manner  had  occupied  the  whole,  and  continued  so  to  do,  down 
to  and  at  the  time  of  her  executing  the  deed  next  to  be  mentioned,  the 
propriety  of  rejecting  which,  as  evidence  for  the  defendant,  is  the  mat* 
ter  now  to  be  determined.  It  was  a  deed  between  Margaret  of  the 
first  part,  Holden,  Pye,  and  Lepp  (who  represented  Holden  and  Gor- 
don mortgagees)  of  the  second,  and  one  George  Etches  of  the  third :  it 
recited  the  prior  deeds  of  1807  and  1808,  and  the  will  and  death  of 
Michael,  and  was  a  conveyance  in  fee  of  the  mortgaged  premises,  in 
consideration  of  the  payment  of  the  mortgage  money,  by  Etches,  to 
Holden,  Pye,  and  Lepp,  the  forbearance  by  him  of  a  prior  loan  of 
100/.,  to  Margaret  9  and  the  further  advance  to  her  of  50/.  The  con- 
veying parties  were  Holden,  Pye,  and  Lepp,  and  Margaret,  who  pro- 
fessed to  convey  in  fee, 

This  deed  was  tendered  in  evidence,  because  it  was  said  that,  from 
its  language,  it  would  appear  that  the  premises  in  dispute  were  con- 
tained in  the  mortgage  of  1808 :  and  it  was  contended  to  be  admissible 
for  that  purpose,  being  a  declaration  by  Margaret  against  her  interest. 
For,  being  devisee  for  life  of  all  the  real  estate  of  her  deceiised  hus- 
band, an  admission  that  a  certain  portion  had  been  mortgaged  by  him 
went  to  reduce  the  amount  of  that  to  the  beneficial  occupation  of  which 
she  was  primS  facie  entitled.  Against  the  reception  of  the  evidence, 
it  was  argued  that  the  declarations  of  the  cestui  que  trust  for  life  could 
only  be  evidence  to  afiect  her  own  interest,  and  therefore  were  receiv- 
able against  the  trustee  in  those  cases  only  in  which  the  interests  were 
commensurate  and  the  trustee  really  suing  only  for  the  benefit  of  such 
cestui  que  trust ;  which  state  of  things  made  the  latter  substantially 
the  party  in  the  cause :  Hanson  v.  Parker,  1  Wils.  257,  is  a  case  of 
this  sort :  but  that  in  the  present  case  the  trustee  was  suing  for  all  par- 
ties concerned ;  and  this  evidence,  if  received,  would  be  binding  on  the 
remainder  in  fee,  which  would  be,  in  effect,  to  allow  the  cestui  que 
trust  for  life  to  affect,  by  her  declarations,  the  estate,  which  certainly 
she  could  not  prejudice  by  her  acts ;  a  strange  inconsistency,  that,  as 
an  act  of  conveying,  Margaret  should  pass  nothing  beyond  her  own 
interest  for  life,  but  that  the  same  instrument,  considered  as  a  declara- 
tion, by  her,  should  operate  prejudicially  on  the  remainder  in  fee. 

It  is  not  necess^iry  for  us  to  decide  upon  the  entire  soundness  of  this 
argument  in  all  its  parts.  Considering  the  vast  importance  of  the  sys- 
tem of  trusts,  and  how  essential  a  part  of  that  system  it  is  to  protect  the 
estates  of  cestui  que  trusts  from  the  consequences  even  of  their  own 
acts,  by  the  intervention  of  trustees,  the  question  which  this  argument 
raises  is  one  of  very  serious  consideration  and  not  a  little  difficulty ; 
upon  which  at  present  we  express  no  opinion. 

But,  upon  the  statement  of  the  facts  in  this  particular  case,  we  can- 
not see  that  this  was  a  declaration  clearly  and  unambiguously  against 
the  interest  of  her  who  made  it.  By  saying  that  certain  premises  had 
passed  under  a  previous  mortgage,  she  undoubtedly  divested  herself  of 
the  beneficial  occupation  of  them  until  the  mortgage  was  paid  off;  but, 
ut  the  same  time,  and  by  the  same  declaration,  she  procures  to  herself 
the  forbearance  of  a  loan  of  100/.,  and  the  advance  of  50/.  more :  it  is 
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therefore  a  balance  of  interests.  The  latter  may  have  been  more  than 
an  c  quivalent  advantage  to  what  was  lost  by  the  former ;  but  whether 
■  t  were  or  not  we  cannot  inquire :  if  there  were  an  interest  both  ways, 
she  stood  legally  indifferent,  and  the  ground  on  which  the  evidence  was 
tendered  fails. 

We  are  of  opinion,  therefore,  on  this  ground,  that  the  deed  was 
rightly  rejected,  and  the  rule  must  be  discharged. 

Rule  discharged. 


(I.  GREEN,  M.  WIGRAM,  H.  L.  WIGRAM,  and  R.  GREEN, 
against  BICKNELL  and  WARD.— p.  701. 

Id  a  «pecial  cue  it  was  stated  that,  by  contract  between  B.  and  G.,  O.  had  agreed  to  eett  to  B.. 
all  the  oil  which  shoald  arrive  by  a  certain  ship,  which  B.  was  to  receive  within  fourteen  daya 
aDer  the  landing  of  the  cargo,  and  pay  for,  at  the  expiration  of  that  time,  by  bills  oc  money,  at 
a  speci6ed  price  per  ton,  with  customary  allowances ;  that  the  ship  arrived,  and  the  cargo  waa 
landed,  and  G.  tendered  the  oil  to  B.  at  the  end  of  the  fourteen  days :  that  the  quantity  of  oil, 
after  allowances,  dec,  was  a  certain  number  of  tons  stated  in  the  case ;  that,  at  the  time  of  th» 
tender,  the  market  price  of  oil  was  lower  than  the  contract  price  by  an  amount  stated ;  that 
B.,  on  the  tender  being  made,  refused  to  accept ;  and  that  the  difference  of  prices  was  withia 
the  knowledge  of  the  parties. 

Held,  that  B.  having  become  bankrupt  after  the  refusal,  G.  could  not  proim  for  this  breadk  oi 
contract  under  the  commission :  for  that,  although  G.'s  claim  would  be  measured  by  the  di& 
feience  between  the  contract  and  market  prices  at  the  time  when  B.  should  have  fulfilled  his 
contract,  yet  the  case  did  not  show  that  the  data  on  which  the  caiculatioo  must  proceed  were 
so  settled  as  to  admit  of  no  dispute,  and  render  the  intervention  of  a  jury  unnecessary ;  and 
coiisequently  the  claim  of  G.  was  not  for  a  debt  but  for  damages. 

Assumpsit  on  a  special  contract  Issue  being  joined,  a  case  was 
stated  by  consent,  according  to  stat.  3  &  4  W.  4,  c.  42,  s.  25,  substan- 
tially as  follows. 

On  the  4th  November,  1831,  Messrs.  John  Field,  Charles  Field,  John 
Field  the  younger,  and  John  Thompson,  then  carrying  on  the  business 
of  oil  merchants  in  London,  under  the  firm  of  Fields  and  Ttiompson, 
entt?red  into  the  following  contract  with  the  plaintiffs  under  the  firm  of 
Wigram  &  Green. 

**  Bought  for  Messrs.  Fieltfs  and  Thompson,  of  Messrs.  Wigram  and 
Gn»en,  one  half  quantity  of  all  the  sperm  oil  and  head  matter  of  mer- 
ciian table  quality  that  may  arrive  by  the  Harponeer,  Captain  Clark. 
now  on  her  voyage,  at  68/.  per  ton,  to  be  received  by  the  buyers,  within 
fouiteen  days  after  the  ship  has  landed  her  cargo  on  a  wharf  in  London, 
and  paid  for,  at  the  expiration  of  that  period,  by  approved  bills  at  six 
months,  or  in  money,  deducting  2  J  per  cent,  discount,  at  the  buyers* 
option :  customary  allowance  for  dirt  and  water. 

*'  London,  4th  November,  1831.  Signed,  William  and  John  Beale, 
brokers." 

The  Harponeer  was,  at  the  time  of  the  contract,  engaged  on  a  fishing 
voj  age,  on  accoimt  of  the  plaintiffs,  to  the  South  Seas,  and  back  to  the 
port  of  London. 

On  5th  April,  1832,  and  before  the  arrival  of  the  diip,  Messrs.  Fields 
and  Thompson  entered  into  the  following  contract  with  the  plaintiffs 
for  the  purchase  of  the  residue  of  the  sperm  oil  and  head  matter  which 
might  arrive  in  the  said  ship. 

The  case  then  set  out  a  second  contract  for  half  the  oil,  &c.,  which 
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was  in  the  same  terms  as  the  former,  except  that  the  price  specified  per 
toil  was  63/.,  that  tiie  bills  were  to  be  at  four  months,  and  that  the  fol- 
lowing clause  was  added.  "A  fair  allowance  in  price  for  unmerchant- 
able oil  and  head  matter  (if  any)  to  be  made  by  the  brokers." 

The  Harponeer  arrived  at  the  port  of  London,  thereby  completing 
her  said  voyage,  on  8th  April,  1833,  having  on  board  a  cargo  of  sperm 
oil  and  head  matter  of  a  merchantable  quality.  The  cargo  was  there- 
upon landed  by  the  plaintiffs  on  a  wharf  in  London,  and  notice  thereof 
was  given  to  Fields  and  Thompson ;  the  quantity  was,  within  fourteen 
days  after  landing,  ascertained  to  be  254  tons  and  93  gallons ;  and  the 
price  of  the  whole,  taking  half  at  68/.  per  ton  and  the  residue  at  63/. 
per  ton,  was  ascertained  to  be  16,661/.  I*.  10^.,  after  making  the  allow- 
ances contracted  for. 

On  the  ex{)iration  of  the  prompt,  that  is  to  say  on  the  fourteenth  day 
after  the  ship  had  landed  her  cargo,  (2d  May,  1833,)  the  plaintifls  tend- 
ered to  Fields  and  Thompson  the  said  several  quantities  of  sperm  oil 
and  head  matter  purchased  by  them,  and  required  F.  and  T.  to  accept 
and  pay  for  the  same,  respectively,  by  approved  bills,  or  in  money, 
according  to  the  contracts. 

At  the  time  of  such  tender  nothing  remained  to  be  done  by  the  plain- 
tiffs to  complete  the  contracts,  except  the  actual  delivery  of  the  oil  and 
head  matter  to  Fields  and  Thompson ;  nor  did  any  thing  remain  to  be 
done  by  F.  and  T.  except  the  payment  of  the  stipulated  prices.  Fields 
and  Thompson  refused  to  accept  or  pay  for  the  oil  and  head  matter,  or 
any  part  thereof;  and  never  have  accepted  or  paid  for  it. 

When  the  Harponeer  arrived  and  the  cargo  was  landed,  and  when  the 
same  was  tendered  to  and  refused  by  Fields  and  'Thompson,  the  market 
price  of  oil  and  head  matter,  of  the  quality  of  the  oil  and  head  matter  con- 
tracted to  be  purchased,  was,  within  the  knowledge,  of  all  the  parties,  only 
51/.  10*.  per  ton,  which  price,  and  no  more,  the  said  oil  and  head  matter 
would  have  produced,  had  it  been  sold  on  the  day  it  was  so  tendered 
to  F.  and  T.  The  difference,  therefore,  between  the  prices  contracted 
for  (deducting  the  specified  discount,)  and  the  market  price,  at  the  time 
of  the  tender  and  refusal,  was  3472/.  I*.  3d. 

Fields  and  Thompson  being  embarrassed  in  their  circumstances,  a 
meeting  of  their  creditors  took  place  on  10th  May,  1833.  The  plain- 
tiffs and  defendants  attended :  and,  in  consideration  of  plaintiffs  fore- 
going legal  proceedings  against  F.  and  T.  in  respect  of  tlie  above  con- 
tracts, and  agreeing  that  the  defendants,  wlio  were  at  such  meeting 
appointed  trustees  of  F.  and  T.'s  estate,  should  be  allowed  to  receive 
and  distribute  F.  and  T.'s  property  and  assets,  the  defendants  agreed 
to  pay  the  plaintiffs  whatever  debt  or  damages  they  would  have  been 
entitled  to  prove  in  respect  of  those  contracts,  or  either  of  them,  against 
the  estate  of  F.  and  T.,  supposing  them  on  that  day  to  have  committed 
an  act  of  bankruptcy,  and  a  fiat  to  have  then  issued  thereupon. 

The  question  for  the  opinion  of  the  Court  was,  supposing  that  Fields 
and  Thompson  had  committed  an  act  of  bankruptcy  on  10th  May, 
1833,  and  a  fiat  had  thereupon  issued  against  them,  under  which  they 
liad  been  adjudged  bankrupts,  would  the  plaintiffs  have  been  entitled 
to  prove  any  sum  against  their  estate  in  respect  of  the  above  contracts 
or  either  of  them  ? 

If  they  could  so  prove,  could  they  prove  the  said  sum  of  3472/.  1*.  3i/., 
i»r  what  other  sum  ? 
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If  the  Court  should  be  of  opinion  that  they  might  have  so  proved, 
judgment  was  to  be  entered  by  confession,  for  such  sum  as  the  Court 
should  think  might  have  been  so  proved.  If  the  Court  should  think  the 
plaintiffs  could  not  have  proved,  a  nolle  prosequi  was  to  be  entered. 

The  case  was  argued  in  Easter  term  last,  {a) 

F.  BobinsoTiy  for  the  plaintiffs.  The  plaintiffs  are  entitled  to  prove 
for  the  debt  which  arises  from  their  damage  by  the  breach  of  the  con- 
tract ;  and  that  is  measured  by  the  excess  of  the  contract  price  above 
the  price  in  the  market  at  the  time  when  the  contract  ought  to  have 
been  performed.  The  general  principle  is,  that  wherever  a  creditor 
has  sustained  a  clear  damage,  the  amount  of  which  can  be  computed 
without  the  aid  of  a  jury,  such  amount  constitutes  a  debt  for  which  he 
may  prove.  Boorman  v.  Nash,  9  B.  &  C.  145,  (17  E.  C.  L.  R.  344,) 
is  distinguishable.  There  it  was  held  that  a  bankrupt,  notwithstanding 
his  certificate,  was  liable  on  a  contract  like  the  present  for  damages 
estimated  as  here  claimed,  the  contract  having  been  made  before  the 
bankruptcy,  but  the  time  for  performance  being  after  it.  The  ground 
there  taken  was  that  proof  could  not  be  made,  hiasnmch  as,  before  the 
time  for  performing  arrived,  it  could  not  be  known  what  the  damage 
would  be,  nor  whether  there  would  be  any  damage  at  all,  nor  that  the 
contract  would  be  broken.  Here  that  objection  does  not  exist,  because 
the  time  for  performing  is  before  the  bankruptcy.  Nothing  can  turn 
on  the  question  whether  this  was,  technically  speaking,  a  debt.  The 
Courts  always  interpret  the  bankrupt  acts  liberally  for  the  protection 
of  creditors ;  the  want  of  a  remedy  in  a  case  something  like  the  present, 
was  regretted  by  Lord  Hardwicke  in  Ex  parte  Groome,  1  Atk.  115. 
In  Whitmarsh's  Bankrupt  Laws,  p.  266,  c.  12,  s.  17,  (2d  edit.,)  it  is 
said,  "  If  a  demand  in  the  nature  of  damages  be  capable  of  being  liqui- 
dated and  ascertained  at  the  time  of  the  bankruptcy  taking  place,  so 
that  a  creditor  can  swear  to  the  amount,  he  may  prove  it  as  a  debt 
under  the  commission."  In  Hammond  v.  Toulmin,  7  T.  R  612, 
where  damages  accruing  to  a  party  by  reason  of  the  bankrupt  having 
sold  him  a  ship  with  a  covenant  for  good  title,  which  the  bankrupt  had 
not,  were  held  not  to  be  barred  by  the  certificate  or  proveable  under 
the  commission,  Ashhurst  J.,  said,  "  I  have  always  understood  that, 
where  the  plaintiff's  demand  rested  in  damages,  and  could  not  be  as- 
certained without  the  intervention  of  a  jury,  it  could  not  be  proved 
under  the  defendant's  commission."  It  seems  to  have  been  at  one 
time  understood  that  proof  could  be  made  in  cases  only  where  indebi- 
tatus assumpsit  lay;  but  that  restriction  cannot  now  be  supported. 
Thus  a  loss  on  a  policy  of  assurance  may  now  be  proved  by  the  as- 
sured, under  stat.  19  G.  2,  c.  32,  s.  2.  Debts  arising  on  guarantees  are 
now  proveable.  [Patteson,  J.  By  express  provision  (A.)] .  In  John- 
son V.  Spillevj  (c)  BtJLLER,  J.,  said,  "  It  is  not  to  be  taken  for  granted, 
that  a  demand  in  trover  cannot  be  proved  under  a  commission  of  bank- 
ruptcy ;  where  the  demand  can  be  liquidated,  it  may."  Mesne  profits 
miy  be  recovered  by  waiving  the  tort  and  proving  for  use  and  occupa- 
tion.    Cases  of  loan  of  stock,  to  be  replaced,  are  similar :  yet  indebitatus 

(a)  Tuesday  and  Wednesday,  May  lat  and  2d,  1838.  Before  Lord  Denman,  C.  J.,  Littledalis 
Patteeon,  and  Coleridge,  Ja. 

(b)  See  aUt  6  G.  4,  c  16,  aa.  52.  53.  56.  See,  before  the  aUtute,  Hoffham  ▼.  Foudi'mitr^ 
6  M.  &  S.  21. 

(c)  Note  to  Alwp  ▼.  Priofi  1  Dong.  168. 
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Sissumpsit  would  not  lie  in  those ;  Nightingal  v.  Devisme,  5  Bur.  2589. 
[Patteson,  J.  The  greater  number  of  the  cases  have  arisen  upon 
bond,  where  the  action,  if  brought,  would  have  been  debt.]  The  deci- 
sions do  not,  however,  appear  to  rest  upon  the  fact  of  there  having 
been  a  bond.  If  the  damage  be  really  unliquidated,  there  can  be  no 
proof,  even  where  there  is  a  bond ;  Taylor  v.  Yovngy  3  B.  &  Aid.  521, 
(5  E.  C.  L.  R.  364.)  In  Utteraon  v.  Vernouy  3  T.  R.  539, 4  T.  R.  570,  (a) 
it  was  finally  held  that  proof  could  not  be  made  in  respect  of  an  agree- 
ment to  replace  stock  on  request,  where  no  request  had  been  made 
before  the  bankruptcy.  That  case  therefore  resembles  Boorman  v. 
Nashy  9  B.  &  C.  145,  (17  E.  C.  L.  R.  344.)  But  where  a  bond  was 
given,  conditioned  to  replace  stock  on  or  before  a  day  named,  and  pay 
all  dividends  in  the  mean  tim*^,  it  was  held  that  proof  might  be  made, 
under  a  bankruptcy  taking  place  after  the  day  named,  for  the  dividends 
and  the  value  of  the  stock  at  the  date  of  the  commission;  Ex  parte 
Dayy  7  Ves.  301 :  and  on  the  other  hand,  where  no  default  either  as  to 
the  dividends  or  the  capital  stock  had  been  made  before  the  bankruptcy, 
it  was  held  that  there  could  be  no  proof  in  respect  of  such  a  bond ;  Ex 
parte  King,  8  Ves.  334.  In  Ex  parte  Campbell^  16  Ves.  244,  a  bank- 
rupt had  covenanted  to  assign  stock  to  the  trustees  of  his  marriage. set^ 
tlement  upon  their  request ;  and  Lord  Eldon  decided  that  proof  might 
be  made  or  not,  according  as  there  had  or  had  not  been  a  request  before 
the  bankruptcy.  Parker  v.  Ramsbottom^  3  B.  &  C.  257,  (10  E.  C.  L. 
R.  69,)  where  the  agreement  was  by  covenant,  turned  on  the  same 
principles.  [Patteson,  J.  Cases  of  loans  of  stock  are  not  exactly 
similar  to  cases  upon  contracts  to  transfer  stock  at  a  future  day.]  In 
Bowles  V.  Rogersy  1  Co.  B.  L.  146,  (8th  ed.,)  it  was  decided  that  a 
party  who  has  sold  a  real  estate  to  a  bankrupt  may,  if  the  bankrupt 
has  made  default  in  payment  before  the  bankruptcy,  resell,  and  prove 
for  the  loss,  if  any :  there  the  resale  took  place  after  the  bankruptcy. 
Ex  parte  Hunter^  6  Ves.  94,  was  a  similar  case,  except  that  the  resale 
was  before  the  bankruptcy.  No  argument  can  be  urged  here  from  any 
supposed  uncertainty  respecting  the  market  price,  which  might  not 
equally  have  been  urged  in  the  cases  of  loan  of  stock  The  market 
l)rice  of  goods  would  form  as  definitive  a  guide  for  a  jury  as  any  that 
c^n  be  suggested.  [Lord  Denman,  C.  J.  Can  you  prove  for  breach 
of  warranty  of  a  horse  ?]  Perhaps,  in  that  case,  there  might  be  a  dif- 
ference of  opinion  as  to  the  value  to  be  proved,  although  the  rule  to  be 
applied  would  be  definite.  [Lord  Denmam,  C.  J.  It  might  be  conve- 
nient to  make  the  form  of  action  the  criterion ;  but  even  that  leaves 
room  for  a  difierence  of  opinion  as  to  the  amount.]  There  is  a  large 
class  of  cases  in  which  the  party  may  elect  between  tort  and  contract. 
The  measiure  of  damages  now  suggested  was  adopted  in  assumpsit  for 
not  delivei-ing  according  to  contract,  in  Gainsford  v.  Carroll^  2  B.  & 
C.  624,  (9  E.  C.  L.  R.  204,)  which  accords  with  Leigh  v.  Patterson, 
8  Taunt.  540,  (4  E.  C.  L.  R.  204.)  Startup  v.  Cortazzi,  2  C.  M.  &  R. 
165,  S.  C.  Tyrwh.  697,  shows,  in  substance,  that  the  principle  is  not 
only  correct,  but  the  only  proper  one :  Alderson,  B.,  there  lays  it 
down  that  the  damages  are  not  to  be  measured  by  the  value  at  any 
time  earlier  than  that  at  which  the  contract  ought  to  be  performed. 
Here  the  case  finds  precisely  all  the  items  required  for  the  computation. 
It  is,  indeed,  not  absolutely  impossible  that  a  dispute  might  arise  as  tu 
(a)  See  Ex  parte  Comings  9  Vem  113. 
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tliese ;  but  the  same  might  have  been  said  in  a/i  the  cases  on  this  point 
^where  the  proof  has  been  allowed.  In  the  case  of  a  claim  upon  an 
insurance,  for  a  partial  loss  before  the  bankruptcy,  there  might  possibly 
be  a  dili'erence  of  opinion.  [Patteson,  J.  Or  on  a  claim  for  use  and 
occupation,  where,  if  there  were  an  action,  the  jury  would  fix  the 
amount.]  Wherever  the  Judge  would  direct  the  jury  positively  as  to 
the  amount,  and  the  verdict,  if  the  jury  gave  a  different  amount,  would 
be  set  aside,  there  the  claim  is  sufficiently  definite  to  be  admitted  in 
proof.  In  most  of  the  cases  where  the  proof  was  not  allowed,  there 
was  no  breach  before  the  bankruptcy ;  but  in  such  cases  it  has  been 
tacitly  admitted  that  the  proof  must  have  been  allowed  if  the  breach 
had  been  before  bankruptcy.  Such  are  Ex  parte  Thompsonj  1  Mont. 
&  Bl.  219;  Ex  parte  Marshall,  2  Deac.  &  Ch.  569  ;  Ex  parte  The 
Lancaster  Canal  Company,  Moat.  C.  B.  27. 

R.  V.  Richards,  contra.  The  damages  here  were  not  ascertained  si> 
as  to  make  the  amount  proveable.  It  is  said  that  the  parties  knew  of 
the  market  prices ;  but  that  does  not  conclude  the  assignees,  who  might 
still  dispute  the  items.  Boorman  v.  Nash,  9  B.  &  C.  145,  (17  E.  C. 
L.  R.  344,)  substantially  decides  this  case.  It  is  true  that  the  breach 
there  occurred  after  the  bankruptcy;  but,  if  that  had  been  the  only 
objection,  the  debt  might  have  been  proved  under  stat.  6  G.  4,  c.  16,  s. 
56,  inasmuch  as  the  contract  was  made  before  the  bankruptcy.  The 
maasure  suggested  for  ascertaining  the  damages  cannot  apply.  Where, 
indeed,  the  breach  of  contract  is  in  non-delivery,  the  difference  of  the 
market  and  contract  prices  is  a  fair  measure  of  damage ;  but  that  is 
because  the  party  to  whom  the  delivery  is  to  be  made  has  the  purchase- 
money  in  his  hands,  and,  if  he  purchased  elsewhere,  would  be  a  loser 
by  exactly  the  difference  :  the  party  who  ought  to  deliver  would  have 
to  make  the  contract  good  at  the  market  price.  But  a  party  who  was 
bound  to  receive  has  not  subjected  himself  to  the  risk  of  the  market  in 
this  manner.  Even  this,  too,  assumes  a  known  and  definite  market 
price  ;  but  the  msre  purchase  or  sale  of  so  large  a  quantity  as  was  the 
subject  of  this  contract  would  affect  the  market  materially.  The  whole 
could  not  be  sold  to  the  price  which  was  the  market  price  before  the 
sale.  In  the  case  of  stock  nothing  is  necessary  but  a  computation  of 
figures.  [Lord  Denman,  C.  J.  Your  agument  would  apply  there:  a 
party  might  influence  the  market  by  sale  or  purchase  of  stock.]  The 
cas3  of  stock  has  always  been  understood  to  be  peculiar.  In  Bowles 
V.  Rogers,  1  Co.  B.  L.  146,  (8th  ed.,)  the  Chancellor,  havitig  the  as- 
signees before  him,  could  treat  the  prices  as  admitted ;  and  indeed  the 
resale  had  taken  place  before  the  decision  ordering  proof,  so  that  the 
sums  were  not  contingent.  As  to  insurance  cases,  no  difficulty  could 
of  course  arise  where  the  loss  was  total,  and  where  the  policy  was  a 
valued  one  :  in  the  case  of  partial  losses,  too,  it  has  become  an  almost 
universal  custom  to  adjust  the  amount  out  of  Court.  In  the  case  of 
bonds,  the  whole  penalty  of  the  bond  is  properly  the  debt ;  only  the 
claimants  are  allowed  to  prove  for  less ;  and  this  seems  to  be  Lord 
Eldon's  view  in  Ex  parte  Day,  7  Ves.  301.  In  Ex  parte  Campbell^ 
16  Ves.  244,  the  contract  was  by  covenant :  there  the  Chancellor  treated 
the  stock  as  money,  into  which  stock  is  also  convertible  at  the  marRt^t 
price.  In  guarantees,  where  the  sum  of  money  is  specific,  and  A.  is  tii 
pay  what  B.  owes  if  B.  do  not,  then  B.'s  debt  may  be  proved  for:  bui 
no  proof  could  be  made  upon  a  guarantee  to  do  an  act.    In  1  Deacon's 


Digitized  by  VjOOQIC 


806  Greex  v.  Bicknell.   T.  T.  1838.  [710 

Bankrupt  Laws,  p.  284,  the  rule  is  thus  laid  down.  '^  Unliquidated 
damages,  though  arising  on  a  contract^  cannot  be  proved,  if  there  is 
any  uncertainty  in  the  mode  of  estimating  them.  Tnus  damages 
sustained  from  a  breach  of  covenant,  in  not  building  a  certain  number 
of  houses  within  a  given  time,  (a)  in  not  having  full  power  and  autfior- 
ity  to  sell  a  ship,  {b)  or  in  not  indemnifying  the  assignor  of  a  lease  from 
the  covenants  contained  I:)  it,  {c)  have  been  in  each  of  these  cases  held 
not  proveable  under  a  commission.  For  in  all  such  cases  a  variety  of 
circumstance  must  be  taken  into  consideration,  which  may  either 
increase,  or  mitigate,  or  even  sometimes  altogether  excuse  the  damages, 
and  which  it  is  the  peculiar  province  of  a  jury  to  determine."  How 
could  the  commissioners  here  take  the  account?  As  soon  as  it  ap- 
p3art3d  that  the  oil  had  not  been  sold,  they  would  be  without  data. 
Tne  case  is  like  Banister  v.  Scotty  6  T.  R.  489,  where  the  value  of  a 
covenant  to  build  houses  was  held  not  to  be  proveable :  the  commis- 
sioners might  have  taken  the  account  there  as  well  as  here.  Ham^ 
mondv,  Toulmin,  7  T.  R.  612,  cannot  be  distinguished  in  principle  from 
the  present  case ;  the  authorities  there  cited  in  the  argument  for  the 
plaintiffs  show  that  nothing  is  proveable  which  is  not  in  the  nature  of 
a  debt.  Tnough  the  second  decision  in  Utterson  v.  JTemoriy  4  T.  R. 
570,  is  contrary  to  the  first,  3  T.  R.  539,  yet  both  assume  the  above 
principle.  A  general  contract  to  indemnify  could  not  become  the  sub- 
ject of  proof;  Tat/hrv.  Young,  3  B.  &  Aid.  521,  (5  E.  C.  L.  R.  364;) 
Jit  wood  V.  Partridge,  4  Bing.  209,  (13  E.  C.  L.  R.  403;)  Vailop  v, 
Ehers,  1  B.  &  Ad.  689,  (20  E.  C.  L.  R.  475  •)  (d)  yet  the  commissioners 
might  take  the  account  in  such  a  case  as  easily  as  here.  The  damages 
could  not  here  be  ascertained  without  a  jury;  and  therefore  there  was 
no  definite  debt.  An  action  of  trespass  for  masne  profits  is  not  barred 
by  a  certificate,  Goodtitle  v.  North,  2  Doug.  584 :  it  is  only  by  claim- 
ing for  use  and  occupation  that  the  money  can  be  proved  as  a  debt. 
Parker  v.  Norton,  6  T.  R.  695,  was  an  action  of  trover  brought  for  a 
cause  of  action  which  substantially  was  a  contract ;  yet  it  was  held 
that  the  certificate  was  no  bar,  though  it  would  have  been  a  bar  if  the 
action  had  been  shaped  in  assumpsit.  In  Foster  v.  Surtees,  12  East, 
605,  the  certificate  was  held  a  bar  to  assumpsit  on  a  special  count,  be- 
cause there  was  substantially  a  debt,  for  which  indebitatus  assumpsit 
would  have  lain.  But  in  Parker  v.  Crole,  5  Bing.  63,  (15  E.  C.  L.  R. 
371,)  it  was  held  that  a  certificate  did  not  bar  an  action  of  tort  for  sell- 
ing stock  contrary  to  the  plaintiff's  orders.  Yet  there  the  action  was 
in  the  nature  of  assumpsit ;  and  the  damages  might  have  been  es- 
timated as  precisely  as  here, 

F.  Robinson,  in  reply.  The  cases  on  replacing  stock  have  not  been 
distinguished.  [Patteson,  J.  Does  it  appear  for  how  much  the  party 
proved,  in  the  cases  of  loan  of  stock  ?  Might  he  not  prove  for  the 
valu3  of  the  amount  lent,  without  reference  to  the  subsequent  state 
of  the  market?]  Ex  parte  Campbell,  was  not  a  case  of  loan 
of  stock.  The  influence  which  a  sale  of  oil  would  produce  on  the 
market  does  not  affect  the  question.     The  party  who  was  entitled 


riolt 


(a)  Citing  Banister  v  Scott,  6  T.  R.  489. 

lb)  Citing  Hammond  ▼.  Toulmin,  7  T.  R.  612. 

>;  Citing  Mayor  v.  Sieivard.  4  Bur.  24:I9;  Ludfard  v.  Barber,  I  T.  R.  90;  MUh  t.  Aw' 

r,  1  H.  Bl.  433 ;  AtirUM  y.  MlU»,  4  T.  R.  94.     See  8.  C.  1  Sinith'e  Letding  Cases,  43«. 

id)  8oe  Ckmenta  t.  Langley,  6  fi.  dc  Ad.  372,  (27  E.  C.  L.  R.  97.) 
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to  deliver  has,  instead  of  the  money,  what  is  worth  less  at  the  then 
market  price.  He  could  not  sell  the  oil  till  the  contract  was  broken : 
if  he  did,  and  that  lowered  the  market  price,  his  claim  would  be  so 
much  greater.  Therefore  the  loss  cannot  be  less  than  that  now  claimed; 
and  consequently  the  cases  of  non-delivery  are  not  distinguishable. 
[Coleridge,  J.  Does  the  statement  in  the  case  mean  that  the  parties 
could  not,  when  before  the  commissioners,  dispute  the  market  price,  or 
any  other  matter,  such  as  the  quantity  of  oil,  the  quality,  or  how  much 
dirt  was  in  the  casks  ?]  It  must  be  taken  that  the  facts  are  precisely  as 
stated,  and  that  they  would  so  appear  before  the  commissioners.  If 
by  "  unliquidated  damages"  be  meant  damages  where  the  balance  has 
not  actually  been  struck,  there  are  many  cases  to  show  that  the  rule 
against  receiving  proof  of  unliquidated  damages  is  not  general.  The 
cases  of  bonds  do  not  rest  upon  the  penalty  being  the  real  debt,  as 
suggested  for  the  defendants.  In  The  Overseers  of  Si.  Martin  v. 
.  fVarreriy  1  B.  &  Aid,  491,  Holroyd,  J.,  said,  "  The  only  thing  pro veable' 
under  the  commission,  where  the  penalty  is  considered  as  the  debt,  is 
the  amount  of  the  injury  sustained  by  the  breach  of  the  condition  of 
the  bond.  In  a  case,  therefore,  where  this  cannot  be  estimated,  you 
cannot  prove  under  the  commission."  The  cases  cited  for  the  defend- 
ants are  cases  where  either  there  has  been  no  breach  before  bankruptcy, 
or  no  means  of  estimating  ils  amount  without  a  jury.  The  former 
class  comprehends  jltwood  v.  Partridge^  (a)  and  Yalltp  v.  Ebers;  the 
latter  comprehends  Banister  v.  Scotty  Hammond  v.  Toulmin,  and 
Taylor  V.  Vouns^.  [Patteson,  J.  Hammond  v.  Toulmin  would 
have  been  strongly  against  you  had  there  been  absolutely  no  title :  but 
there  was  only  an  encumbrance.  What  is  reported  to  have  been  said 
by  Lord  Eldon  in  Ex  parte  Coming,  9  Ves.  115,  seems  to  show  that, 
if  money  be  advanced  on  a  condition  not  fulfilled,  it  may  be  considered 
a  loan.  Perhaps  that  principle  may  run  through  the  cases  on  the  loan 
of  stock.]     Such  a  principle  would  not  explain  Ex  parte  Campbell, 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (June  14th,)  delivered  the  judg- 
ment of  the  Court. 

The  question  was,  whether  the  difference  between  the  contract  price 
of  a  cargo  of  whale  oil  of  merchantable  quality  which  certain  persons 
had  agreed  to  purchase  of  the  plaintiffs,  but  had  refused  to  accept,  and 
the  market  price  of  the  oil  at  the  time  of  refusal,  can  be  proved  under 
a  fiat  of  bankruptcy  issued  against  those  persons  upon  an  act  of  bank- 
ruptcy committed  subsequent  to  the  refusal. 

The  case  of  Boorman  v.  Nash,  9  B.  &  C.  145,  (17  E.  C.  L.  R.  341,)  * 
cited  on  the  plaintiffs'  behalf,  is  not  decisive  of  the  present,  because 
there  the  breach  did  not  take  place  till  after  the  act  of  bankruptcy  and 
the  commission.  But,  independently  of  all  autliority,  we  must  inquire 
whether  the  difference  of  price  before  stated,  which  is  undoubtedly  the 
true  measure  of  the  damages  sustained  by  the  plaintiffs,  was  a  debt  due 
from  the  bankrupt. 

In  many  cases  in  chancery,  proof  has  been  admitted  of  the  value  of 
stock  agreed  to.be  transferred  at  a  given  day.  Most  of  them  are  cases 
of  loans  of  stock ;  but  there  is  one  instance  of  allowing  the  value  of  a 
sum  of  stock  to  be  proved,  which  was  covenanted  to  be  transferred  by 
a  marriage  settlement,  {b) 

(a)  See  8.  C.  12  B.  Moo.  431.  {b)  Ex  parte  Campbea,  16  Vei.  244. 
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We  were  strongly  pressed  with  these  authorities,  as  establis<hing  th»« 
principle  that  any  right  to  recover  money,  or  money's  worth,  may  be 
treated  as  a  debt,  when  its  amoimt  can  be  fixed  by  calculation.  But  vre 
think  that  those  cases  must  be  regarded  as  exceptions  to  the  rule,  whi<  ii 
is,  generally  s{)eaking,  that  no  claim  of  this  nature  shall  be  proveabie 
as  a  debt,  for  which  the  intervention  of  a  jury  is  necessary.  That  it 
was  so  here  is  undeniable ;  for  every  one  of  the  data  which  form  the 
basis  of  the  calculation  may  be  denied  and  disputed,  and  is  the  subjiM-t 
of  opinion  rather  than  direct  decision  of  facts.  And,  although  the  case 
finds  the  quantity  of  the  oil,  and  that  it  was  of  merchantable  quality, 
and  that  customary  allowances  were  offered  to  be  made^  and  what  w;is 
the  market  price  of  oil  of  that  quality  at  the  time  of  refusal,  and  tfiat 
such  price  was  in  the  knowledge  of  all  parties,  yet  it  does  not  find  that 
any  settlement  was  made,  or  account  agreed  to,  by  the  bankrupts,  iitir 
anything  which  would  have  precluded  them  from  disputing  every  one 
of  those  facts  before  a  jury;  on  the  contrary,  it  states  that  the  bank- 
rupts positively  refused  to  accept  or  pay  for  the  oil,  and  no  reason  is 
assigned  for  their  so  doing. 

For  these  reasons,  we  are  of  opinion  that  the  sum  claimed  is  m  A  a 
debt,  but  damages,  and  cannot  be  proved.  Therefore  our  judgment 
must  be  for  the  defendants,  that  a  nolle  prosequi  be  entered. 

Nolle  prosequi  to  be  entered. 


The  QUEEN  against  The  Marquis  of  SALISBURY.— p.  7U«. 

A  wooden  bridge  was  constnicled  across  a  river  which  divided  the  parishes  of  W.  and  A .  tram 
each  other,  one  bank  and  part  of  the  bridge  being  in  W.,  the  other  hank  and  other  part  d  the 
bridge  in  A.  The  bridge  was  supported  by  piles  driven  into  tlie  ground  at  the  boUoro  ol  the 
river,  and  by  abutments  of  brickwork  on  each  hank.  On  the  A.  side  of  the  bridge  wa«  n  toll 
house  supported  on  piles  also  driven  into  the  soil  of  the  river.  Tolls  were  taken,  at  this 
house  only,  for  carts  with  merchandise  paiwing  the  bridge.  8.  was  the  owner  of  the  tolls, 
deriving  title  from  a  grant  from  the  duchy  of  Lancaster.  In  a  document  of  the  nign  of 
Ed  2,  and  in  other  documents  down  to  the  time  of  Charles  I.,  the  tolls  were  called  tmveise ; 
and  it  appeared  that  the  tolls  had  passed  by  grants  conve](ing  likewise  the  manor  ant]  rastki 
of  H.,  of  which  8.  and  those  preceding  him  were  also  owners.  8.,  and  those  preceding  him, 
had  for  twenty  years  performed  the  repairs  of  the  bridge,  including  excavations  in  the  a*iil  at 
the  bottom  of  the  river,  and  the  planking  of  the  carriage  way,  but  had  not  repaired  ibe  car- 
riage way.     Held, 

1.  That  this  was  primd  facie  evidence  that  8.  had  the  tolls  as  tolls  traverse,  in  respect  of  o«viierw 
ship  of  the  soil  on  which  the  bridge  stood. 

S.  That  this  was  a  beneficial  occupation  by  him  of  land  in  W.  for  which  be  was  lateahle  in  W. 

The  tolls  were  actually  received  by  E.,  who  paid  rent  for  them  to  8.,  under  a  parol  agreemoui  by 
which  E.  contracted  with  8.  for  the  receipt  of  the  tolls  at  such  rent    Held, 

That  8.  was  nevertheless  the  rateable  party,  since  the  agreement  did  not  profisss  to  detni^^*  the 
lands,  and  the  tolls,  as  such,  could  not  pass  from  him  without  deed. 

By  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Ware  in  Hert- 
fordshire, the  Marquis  of  Salisbury  was  rated  as  the  owner  and  occu- 
pier of  "  land,"  designated  as  "  Ware  Bridge."  He  appealed  on  the 
following  grounds.  1.  That  he  was  not  the  owner  or  occupier  of  any 
land  or  rateable  property  in  the  parish.  2.  That  he  was  not  the  occu- 
pier or  owner  of  Ware  Bridge.  8.  That  Ware  Bridge  was  not  land, 
and  was  not  beneficial  or  rateable  property.  4.  That  the  rate  did  not 
show  that  Ware  Bridge  was  in  any,  and  what,  respects  beneficial  or 
rateable  property,  or  beneficially  occupied  by  him.     5.  That  Ware 
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Bridge  was  not  within  the  parish  of  Ware.  6.  That  he,  not  being  an 
inhabitant  of  the  parish,  was  not  liable  to  the  rate.  The  sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

Ware  Bridge  is  situate  on  the  highway  of  the  Great  North  Road, 
across  the  navigable  river  Lea,  connecting  the  town  of  Watre  with  a 
street  partly  in  the  parish  of  Ware  and  partly  in  that  of  Great  Amwell ; 
and  is  itself  in  the  several  parishes  of  Ware  and  Great  Amwell.  It  is 
a  wooden  and  very  ancient  structure,  resting  .upon  piles  driven  into  the 
soil  of  the  bottom  of  the  river,  and  on  abutments  of  brick  work  on  the 
bank  on  either  side.  Attached  to  the  bridge,  and  resting  on  piles  driven 
also  into  the  bed  of  the  river,  is  a  stand  or  house  used  by  the  person 
who  collects  the  tolls  hereinafter  described,  and  which  is  in  Great  Amwell. 
The  occasional  repairs  necessary  to  the  wood-work  and  frame  of  the 
bridge  have,  during  the  last  twenty  years,  been  executed  by  the  orders 
and  at  the  cost  of  the  present  Marquis  and  his  father ;  amongst  which 
have  been  excavations  of  the  soil  in  the  bed  and  banks  of  the  river,  for 
the  purpose  of  driving  piles,  and  strengthening  the  abutments  and  land- 
ties.  The  planking  of  the  carriageway  has,  in  the  same  manner,  been 
repaired  by  the  Marquis  and  his  father;  but  the  road  itself  has  never 
been  repaired  by  either.  The  tolls  are  regulated  according  to  a  fixed 
scale  set  out  in  tne  deeds  relating  to  them,  hereinafter  mentioned.  They 
are  collected  by  one  J.  Kent,  residing  in  the  toll-house,  on  behalf  of 
Robert  Everett,  who,  by  a  parol  agreement  with  the  Marquis  of  Salis- 
bury, has  contracted  for  the  receipt  of  these  and  other  tolls,  for  one  year 
from  1st  April,  1835,  at  the  rent  of  261Z.,  the  payment  of  which,  by 
monthly  instalments,  was  secured  by  warrant  of  attorney ;  but  no  grant 
or  demise  of  the  tolls  to  Everett  has  been  executed  by  the  Marquis. 
The  Marquis  is  entitled  to  the  tolls  by  grant  made  to  his  ancestors  in  6 
Ch.  1.  The  following  evidence  of  their  nature  and  quality  was  produced 
on  the  hearing  of  the  appeal.(a) 

17  Ed.  2. — An  inquisition  post  mortem  on  the  oath,  &c.,  who  say  that 
Aymare  de  Valence,  late  Earl  of  Pembroke,  was  seised  in  his  demesne 
as  of  fee,  on  the  day  of  his  decease,  of  the  castle  and  town  of  Hertford, 
with  appurtenants;  and  there  are  in  the  same  castle  certain  ruinous 
buildings,  &c. ;  also  there  is  there  a  certain  custom  for  feeding,  &c.,  it 
is  worth  by  the  year  10«. ;  also  there  is  there  a  certain  payment  at  the 
feast  of  Saint  Martin,  which  is  called  Stallpence,  for  the  stalls  situate, 
&e. :  also  they  say  that  the  tolls  of  the  market  and  the  traverse,  within 
the  borough  of  Hertford,  together  with  the  tolls  of  the  fairs  there,  is 
worth,  &c. :  also  the  traverse  at  the  bridge  of  Ware  and  at  the  bridge  of 
Thele^  pertaining  to  the  said  borough  of  Hertford,(6)  with  the  flow  of 
the  water  from  the  town  of  Waltham  Gross  as  far  as  to  the  town  of 
Hertford,  is  worth  by  the  year  82. :  also  the  pleas  and  perquisites  of  the 
Courts,  with  one  leet  there,  are  worth,  &c.  And  they  say  the  aforesaid 
Earl  held  the  aforesaid  castle  and  town  of  Hertford,  with  the  manors 
of  Essenden  and  Bayford  pertaining/  and  other  their  appurtenances,  of 
the  gift  of  the  now  Lord  the  King,  by  what  service  they  know  not. 

(a)  The  deeds,  fto.,  were  in  most  iosUnces  fully  set  out  in  the  oase;  bnt  it  is  thought 
sufKeient  to  stete  the  parts  relied  on.  The  ortginRl  language  of  the  documents  not  in 
Eoglish,  having  been  referred  to  in  the  argument,  though  translations  onlj  were  used  in 
tlie  case,  is  occasionally  added  in  the  notes  to  this  report. 

(h)  Item  transversum  ad  pontem  de  Ware  et  ad  pontem  de  Tbele  pertinetts  ad  diotnm 
burgum  de  Hertford. 
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E  Registro  Ducatus  Lancastrise 
temp.  Henry  5,  folio  xlix. 

^of\VerIfo"iy^  Henry,  &c.,  To  all  whom,  &c.,  greeting.  Know  ye 
that  we,  considering  the  poverty  of  our  tenants  of  our  town  of  Hert- 
ford, and  others  dwelling  in  the  same  town,  of  our  especial  grace  have 
pardoned  and  released  unto  our  said  tenants,  and  the  other  inhabitants, 
all  manner  of  toll  to  us  pertaining,  of  and  for  all  kind  of  merchandise, 
which  shall  be  brought  at  the  fairs  and  markets  in  the  town  above  said, 
for  the  term  of  ten  years  next  to  come,  saving  always  to  us  the  custom 
to  us  due  of  and  for  all  kind  of  merchandise  which  shall  pass  (a)  over 
the  water  of  Lea  by  the  town  above  said,  in  the  same  manner  as  we 
have  at  the  bridge  of  Ware.     Dated  80th  January,  3  H.  5. 

By  the  King  himself  and  the  counsel, 
nil       p       f"     r  Hertford,    )  The  accounts  of  all  and  singular  the  min- 
me    oounties  1  jiij^i^g^x,  Visters  of  the  King's  Majesty,  there  ac- 
^  I  Surrey,       j  countable  from  the  feast  of  St.  Michael 

the  Archangel,  in  the  35th  year  of  the  reign  of  his  Majesty  Henry  the 
Sth^  by  the  grace,  &c.,  unto  the  feast  of  St.  Michael  the  Archangel 
then  next  ensuing,  in  the  36th  year  of  his  said  Majesty's  reign. 

'"''neSd^^  1'''^®  account  of  John  Kelyng,  &c. 
The   Farm   of    the   TolH 

or  Passage  of  the  Bridge  >  For  27?.,  lately  received  from  the  issues  of 
of  Ware.(6)  j  the  toll  travers  of  the  bridge  of  Warey{c)  so 

lately  approved  by  the  collector  of  the  customs  and  tolls,  daily,  weekly, 
and  quarterly,  he  does  not  answer  here,- because  the  profit  thereof  is 
demised  unto  William  Graves,  by  indenture,  and  as  charged  below, 
under,  &c.  But  he  does  answer  for  34/.  from  the  farm  of  the  toll, 
otherwise  called  the  travers,  and  custom  (ti)  of  the  castle  and  honour 
of  Hertford,  parcel  of  the  duchy  of  Lancaster,  to  be  taken  in  the 
accustomed  manner,  viz.,  of  and  for  all  things  vendible,  passing (e) 
as  well  by  the  town  of  Hertford  as  by  the  town  of  Ware,  Bishop's  Hat- 
field, &c.,  and  elsewhere  in  divers  places  in  the  county  of  Hertford,  viz. 
of  and  for  every  cart  laden  with  wools,  &c.,  and  being  vendible,  passing 
over(^)  the  Bridge  of  Ware  and  Hertford  or  elsewhere  in  the  several 
places  above  said,  2d. ;  and  of  and  for  every  horse,  &c.,  and  of  and  for 
every  man  carrying,  &c.,  passing  over  the  -bridges  aforesaid,  or  else- 
where, as  is  above  said,  ^d. :  as  also  from  the  farm  of  the  fishery  of  the 
demesne  water  of  Hertford,  now  in  the  occupation  of  the  said  William 
Greaves ;  rendering  therefore  yearly  to  the  aforesaid  Lord  the  King, 
&c. :  namely,  for  the  said  toll,  with  its  appurtenances,  32/.  ISs.  4d. ; 
and  for  the  said  fishery  20s.  Sd. ;  and  for,  &c. 

Duchy  of  Lancaster.(A) 

E  Bund,  certificates  and  depositions  S3  Eliz. 

Elizabeth,  by  the  grace,  &c.,  to  our  trusty  and  well-beloved  Thomas 

(a)  La  oustame  a  noas  due  de  toute  roanere  de  marohandiie  qui  passers,  &a 

(b)  Firm  A  tolneti  sive  passagii  pontis  de  Ware. 
(V)  Tolneti  transeunt'  pontis  de  Ware. 

(df)  De  firma  theolonii  alias  transvers  ac  oustnm*. 
{e)  De  oniDibuB  rebus  Tenalibus  transeunt'. 
{g)  TrunseuDt'  ultra. 

(A)  This  was  tbe  onlj  deed  in  English,  and  is  given  here  without  alteration  (so  far  as  it 
18  set  out)  except  in  tbe  spelUng. 
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Sadler,  Esquire,  William  Pursey  our  auditor  of  our  possessions,  parcel 
of  our  duchy  of  Lancaster  in  the  south  parts  (and  others) :  whereas,  we 
are  credibly  informed  that  our  toll  belonging  to  our  bridges  of  Hertford^ 
Ware,  and  Stanstead,  parcel  of  our  said  duchy,  is  greatly  decayed  and 
impaired  by  reason  of  the  number  of  barges,  &c.,  going  upon  the  river 
of  Lee,  used  for  the  carrying  and  recarrying  of  corn,  £c.,  to  and  from 
London  or  elsewhere,  to  and  from  the  towns  of  Ware,  Hertford,  'and 
Stanstead,  all  which  carriages  in  the  most  part  were  of  late  made  and 
conveyed  by  carts,  and  on  norsebacks,  by  and  through  the  said  towns 
of  Hertfordi,  Ware,  and  Stanstead,  and  over  the  bridges  of  the  same 
towns,  whereof  we  have  used  to  have  toll  at  the  said  bridges,  (reciting  the 
consequent  falling  off  of  the  toll,  and  directing  an  inquiry  by  witnesses, 
or  otherwise,  of  the  decays  of  the  toll ;  the  return  to  be  made  to  the 
chancellor  and  council  of  the  duchy.)  Dated  15th  May,  33  Eliz.  En- 
dorsed. A  commission  to  inquire  of  toll  over  Ware  Bridge,  &c.,  in  the 
county  of  Hertford  (33  Eliz.) 

The  case  then  set  out  the  return  by  the  commissioners,  stating  that 
depositions  had  been  taken  before  them  on  17th  September,  1591,  where- 
by it  appeared  that  the  toll  of  the  said  bridges  was  decayed  by  reason 
of  the  barges,  &c.,  and  that  the  toll  of  the  said  three  bridges  was  not 
then  worth,  to  be  letten,  above  forty  marks  by  the  year. 

The  1  Essex,  ^  The  accounts  of  all  and  singular  the  ministers 
Counties  >  Hertford,  >of  the  Lord  King  of  his  duchy  of  Lancaster 
of  j  Middlesex,  j  there  accountable,  from  the  Feast  of  St.  Michael 
the  Archangel,  in  the  first  year,  &c.,  (1  Gh.  1),  unto  the  same  feast,  &C.9 
(Mich.  2  Ch.  1.) 
The  town  of  1  The  account  of  Thomas  Wright,  &c. 

Hertford,    j  (No  arrears.) 

The  farm  of  the  toll  of  the"!  And  he  answers  for  16?.  from  the  farm 

bridges,  with  certain  mea-  \  of  the  toll  travers  and  customs  of  the  hrd^ 

dows,  and  the  fishery  there,  j  ship,  castle,  arid  honor  of  Hertford,  of 
all  things  for  sale  passing  over  the  bridges(a)  of  Hertford,  Ware,  Halt- 
field,  Stanstead,  and  elsewhere,  in  divers  places  in  the  county  of  Hert- 
ford, demised  unto  Nathaniel  West  for  a  term  of  years,  &c. 

r\      *•>.     I   TT    ^c  \     \  The  accounts,  &c.  (as  before,  from  Michaelmas 

The  Town  of  1  The  accounX  of  William,  Earl  of  Salisbury,  and  the  other 
Hertford,     j  farmers  there,  during  the  period  aforesaid. 

(No  arrears.) 

The  Fee  "j  But  they  answer  for  49Z.  2s,  5^(1.  from  the  fee  farms,  with 

Farms    >  their  rights,  members,  and  appurtenances,  so  granted  unto  the 

there,    j  aforesaid  accountants  by  letters  patent  of  his  Majesty  King 

Charles,  as  in  the  same  appears. 

By  letters  patent,  duly  sealed  and  enrolled  in  the  Duchy  Court  of 
Lancaster,  dated  6  Ch.  1,  after  reciting  that,  by  indenture  of  17  James  1, 
between  his  said  late  Majesty  James  I.,  of  the  one  part,  and  Sir  Henry 
Hobart,  Knt.  and  Bart.,  Sir  John  Walter,  and  others  named,  on  the 
other  part,  his  said  late  Majesty  did,  of  his  special  grace,  certain  know- 
ledge, and  mere  motion,  and  at  the  request  and  nomination  of  his  then 
present  Majesty  King  Charles,  being  then  Prince  of  Wales,  &c.,  and 

{a)  De  firma  transven'  ao  caBtam'  dominii  caatri  ek  lionoria  de  Hertford  earn  omnibus 
rebiu  Tend'  transeon'  per  pontem,  &o. 
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for  his  sole  use  and  benefit,  lease,  grant,  and  to  farm  let  to  the  said  Sir 
Henry  Hoburt,  &c.,  (amongst  other  things,)  all  those  the  honor,  castle, 
lordship,  manor,  town,  grange,  farms,  rents,  revenues,  lands,  tenements, 
and  hereditaments  of  Hertford,  whether  called  Hertford,  or  lying,  grow- 
ing, and  being  in  Hertford,  with  their  rights,  members,  and  appurte- 
nances, in  the  said  county  of  Hertford,  (except  certain  mills,)  in  the  deed 
specified ;  and  all  those  lordships,  manors,  &c.,  of  Hertingfordbury,  &c., 
which  said  manors  of  Hertford  and  Hertingfordbury  are  parcel  of  the 
lands  belonging  to  the  ancient  duchy  of  Lancaster,  for  the  term  of 
ninety-nine  years,  commencing  from  the  Feast  of  the  Annunciation  last 
past  before  the  date""  of  the  said  indenture ;  And  reciting  that  the  said 
Sir  John  Walter,  and  two  others,  being  survivors,  and  in  possession  by 
virtue  of  the  said  demise  of  and  in  the  said  lordships,  castle,  manors,  and 
premises,  with  the  appurtenances,  (among  other  things,)  by  right  of  accruer 
for  the  residue  of  the  said  term,  by  indenture  of  20th  September,  3  Ch. 
1,  between  the  said  Sir  John  Walter  and  the  two  other  grantees  of  the 
one  part,  and  Christopher  Eighley  and  John  Southworth  of  the  other 

Sart,  by  his  said  Majesty's  special  warrant,  and  by  the  direction  of 
ames.  Earl  of  Marlborough,  his  Majesty*s  treasurer  of  England,  and 
other  his  Majesty's  commissioners  for  the  sale  of  lands,  and  for  and  in 
consideration  of  a  certain  annual  rent  by  the  indenture  reserved,  pay- 
able by  Kighley  and  Southworth,  and  of  a  competent  sum  paid  by  them 
to  his  Majesty's  use  and  for  other  causes,  &c.,  the  said  Sir  J.  Walter, 
&c.,  moving,  did  grant  and  assign  to  Kighley  and  Southworth  all  that 
the  castle  and  manor  of  Hertford,  -with  all  their  rights,  members,  and 
appurtenances  in  the  said  county  of  Hertford,  and  all  that  the  fishery 
of  the  demesne  water  of  Hertford,  then  late  in  the  tenure,  &c.,  and  al^o 
all  that  meadow,  &c.,  and  all  those  ozier  beds  or  islands  within  the  river 
of  Hertford,  with  divers  other  messuages  therein  described,  and  all  those 
tolls,  otherwise  called  transverse,  and  customs,{a)  of  the  lordship,  castle, 
and  manor(i)  of  Hertford,  parcel  of  the  duchy  of  Lancaster,  to  be  taken 
and  received  as  heretofore  had  been  accustomed,  (that  is  to  say)  for  all 
saleable  things  passing  through  the  town  of  Hertford,  and  also  through 
ihe  towns  of  Ware,  Bishop's  Hatfield,  Thele,  othen<[ise  Therle,  and 
Belbar,  and  elsewhere  in  divers  places  in  the  said  county,  for  every  cart 
or  waggon,  &c.,  passing((?)  as  aforesaid,  or  elsewhere  in  divers  places 
Above  mentioned,  2d, ;  for  every  horse  carrying,  &c.,  passing(e)  as  afore- 
said, or  elsewhere,  as  is  above  mentioned,. &c.,  and  all  and  singular 
houses,  edifices,  buildings,  bams,  &c.,  lands,  &c.,  waters,  watercourses, 
rivers,  lakes,  fisheries,  &c.,  profits,  commodities,  emoluments,  and  here- 
ditaments whatsoever  to  the  aforesaid  manor,  castle,  and  premises,  or 
to  any  part  thereof,  belonging  or  appertaining ;  which  said  castle,  lord- 
ship, and  manor  of  Hertford,  and  other  the  lands  in  Hertingford- 
bury, above  mentioned  to  be  granted  and  assigned  by  the  particular 
thereof  were  mentioned  to  be  parcel  of  the  ancient  possessions  of  the 
duchy  of  Lancaster;  and  all  the  estate,  right,  title,  interest,  term  of 
years  to  come,  reversion  and  reversions,  &c.,  of  the  said  Sir  J.  Walter, 
and  the  other  grantees,  in  and  to  the  aforesaid  castle,  manor,  and  other 
the  premises,  ac,  except,  &c.,  (certain  parcels  not  here  material,)  to 
have  and  to  hold  the  aforesaid  manor,  castle,  and  all  other  the  premises 

(a)  £t  tot'  iir  tolnet'  bUm  vocat'  transren'  at  castam'. 

(b)  Honoris. 

(c)  Traaseun'. 
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above  mentioned  to  be  granted  and  assigned,  with  their  rights,  mem- 
bers, and  appurtenances,  (except  as  before  excepted,)  to  the  said  Kigh- 
ley  and  Southworth,  their  executors,  administrators,,  and  assigns,  for 
and  during  the  residue  of  the  term  of  ninety-nine  years,  rendering  and 
paying  therefore  yearly  to  the  said  Sir  J.  Walter,  and  the  two  other 
parties  of  the  first  part,  their  executors,  administrators,  and  assigns,  to 
the  use  of  his  Majesty,  his  heirs  and  successors,  for  the  said  manor, 
castle,  and  premises  in  Hertford  aforesaid,  the  yearly  rent  of  32/.  15«. 
lid. : — It  was,  by  the  now  stating  letters  patent,  made  known  that 
King  Charles,  of  his  special  grace  and  certain  knowledge  and  mere 
motion,  approving,  accepting,  and  ratifying  the  said  indenture  of  20th 
September,  and  all  and  singular  the  gri^nts,  &c.,  therein  mentioned,  did, 
for  himself,  his  heirs  and  successors,  ratify  and  by  these  presents  con- 
firm the  same,  and  the  said  manor,  castle,  messuages,  lands,  tenements, 
and  hereditaments,  and  all  and  everything  in  the  same  contained,  under 
the  rents,  profits,  &;c.,  and  during  the  term,  in  the  said  indenture  speci- 
fied, to  Kighley  and  Southworth,  their  executors,  &c. ;  And  further, 
that  his  Majesty,  in  consideration  of  292/.  16«.  8<2.  paid  by  William 
Earl  of  Salisbury,  did  give  and  grant  to  the  said  earl,  his  heirs  and 
assigns,  for  ever,  his  Majesty's  reversion  and  reversions,  remainder  and 
remainders  whatsoever,  of  the  aforesaid  manor  and  castle  of  Hertford, 
and  of  the  aforesaid  lands,  tenements,  and  hereditaments,  and  all  and 
singular  other  the  premises  by  the  said  indenture  of  20th  September 
granted  and  assigned,  &c.,  with  all  their  rights,  members,  and  appurte- 
nances, and  also  all  his  Majesty's  manor(a)  and  castle  of  Hertford,  iu 
his  county  of  Hertford,  with  all  the  rights,  members,  and  appurtenances, 
and  all  those  his  rents  of  assize  there,  &c.,  and  all  those  his  new  rents,  &c., 
and  all  those  issues  of  lands,  &c.,  and  all  those  his  works  and  customs  there, 
&c.,  and  all  those  issues  of  the  manor,  &c.,  and  all  those  the  perquisites 
and  profits  of  the  courts  of  the  manor  aforesaid,  &c.,  and  all  that  his  Majes- 
ty's fishery  of  the  demesne  water  of  Hertford  aforesaid,  &c.,  and  all  those 
islands  of  osiers  and  osier-beds  within  the  river  of  Hertford  aforesaid,  &c., 
and  also  all  that  the  ruinous  and  dilapidated  castle  of  Hertford,  in  the 
county  of  Hertford,  with  the  appurtenances,  as  thereinafter  particularly 
mentioned,  that  is  to  say,  all  that,  &c.,  (the  tower,  walls,  and  the 
ground  and  soil  of,  in,  and  within  the  walls,)  and  also  all  that  tolly  and 
all  those  tolU  called  traverse^  and  customs  of  the  lordship  and  honor(b) 
of  Hertford,  in  the  said  county  of  Hertford,  to  be  taken  in  manner 
accustomed,  that  is  to  say,  of  all  saleable  things  passing  through  the 
town  of  Hertford,(<?)  and  also  through  the  town  of  Ware,  Bishop's  Hat- 
field, Thele,  otherwise  Therle,  Belbar,  and  elsewhere  in  divers  places  in 
the  said  county,  that  is  to  say,  for  every  cart  carrying  or  laden  with 
wool,  flax,  corn,  leather,  wine,  or  other  wares  and  saleable  things,  pass- 
ing over  the  bridges{d)  aforesaid,  or  elsewhere,  in  divers  places  above 
mentioned,  2d. ;  for  every  horse,  &c.,  passing  over  the  bridges  aforesaid, 
or  elsewhere,  &c. ;  which  said  manor  and  castle,  &c.,  and  all  and  singu- 
lar other  the  premises  above  by  those  presents  (granted),  were  by  the 
said  particular  mentioned  to  be  parcel  of  the  ancient  possessions  of  his 

(a)  Munerium. 

(6)  Tot'  m*  theolon'  ao'  omn'  VLV   theolon'  vocat'  transTerss'  ao  castnm'  dominli  at 
honoris. 
'  (c)  De  omnibas  reb'  venal'  transenn'  per  Till'  de  Hertford. 

{d)  De  qaaUbet  oareotft'  careat'  sive  onertt'  oum  lao'  &o.  vel  al*  meroimon*  et  rebni 
Tenal'  transeun'  pontes  prnd'. 
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Majesty  8  duchy  of  Lancaster  in  the  county  aforesaid  :  And  his  Majesty 
did  also  by  those  presents,  for  himself,  his  heirs  and  successors,  give 
]ind  grant  to  the  said  earl,  his  heirs  and  assigns,  all  and  singular  his 
Majesty's  messuages,  mills,  bouses,  edifices,  buildings,  bams,  &c.,  lands, 
tenements,  &c.,  demesne  lands,  kc.^  profits,  fruits,  waters,  watercourses, 
ponds,  fishponds,  aqueducts,  lakes,  rivers,  fisheries,  fishings,  suits,  sokome, 
multures,  warrens,  mines,  quarries,  rents,  revenues,  and  profits,  rents 
charge,  rents  seek,  and  rents  and  services,  &c.,  courts  leet,  &c.,  fairs,  mar- 
kets, tolh^  tollage^  cu«tom^,  (a)  jurisdictions,  franchises,  liberties,  privileges, 
profits,  commodities,  advantages,  emoluments,  and  hereditaments  what- 
soever, with  all  their  rights,  members,  and  appurtenances,  of  what 
kind,  &c.,  or  by  whatsoever  natives,  &c.,  situate,  d^c,  coming,  growing, 
renewing,  or  arising  within  the  county,  towns,  fields,  places,  parishes, 
or  hamlets  aforesaid,  or  either  or  any  of  them,  or  elsewhere  wheresoever, 
to  the  said  manor,  messuages,  lands,  tenements  and  hereditaments,  and 
other  the  premises  above  granted,  or  any  or  either  of  them,  or  any  part 
or  parcel  thereof,  in  any  manner  belonging,  appertaining,  incident,  ap- 
pendant or  incumbent,  or  as  members,  parts  or  parcels  of  the  aforesaid 
manor,  messuages,  &c.,  and  other  the  premises,  &;c.,  or  to  any  or  either 
of  them,  being  theretof&re  had,  known,  accepted,  occupied,  used,  or 
reputed ;  and  also  his  Majesty's  reversion  and  reversions,  &c.,  of  the 
said  manor,  &c.,  and  other,  &c. :  And  further,  of  his  more  ample  espe- 
cial grace,  and  of  his  certain  knowledge,  &c.,  his  Majesty,  by  those 
presents,  for  himself,  his  heirs  and  successors,  did  grant  to  the  said 
earl,  his  heirs  and  assigns,  to  have,  hold,  &c.,  from  thenceforth  for  ever, 
within  the  aforesaid  manor,  messuages,  &c.,  all  and  singular  other  the 
granted  premises,  and  every  parcel  thereof,  so  many,  so  great,  the  like, 
the  same,  such  and  similar  courts  leet,  &c.,  waifs,  estrays,  &c.,  free- 
warrens,  &c.,  and  all  rights,  jurisdictions,  liberties,  franchises,  customs, 
privileges,  profits,  commodities,  advantages,  and  emoluments  whatsoever, 
as  and  which,  and  as  fully,  &c.,  as  any  other  person  or  persons  thereto- 
fore having  possessed  or  being  seised  of  the  aforesaid  manor,  &c.,  at  any 
time  had,  or  ought  to  have  had,  holden,  &c.,  in  the  premises  above,  &c., 
by  reason  or  force  of  any  charter,  &c.,  prescription,  usage,  or  custom, 
or  otherwise,  and  as  fully,  &c.,  and  in  as  ample  manner  and  form,  as 
his  Majesty,  or  any  of  his  progenitors  or  ancestors,  then  late  Kings  or 
Queens  of  England,  had  and  enjoyed,  or  ought  to  have  had  and  en- 
joyed, the  aforesaid  manor,  &c. :  and  his  Majesty  did  give  further,  and 
did  by  those  presents,  for  himself,  &c.,  grant  to  the  said  earl,  his  heirs 
and  assigns,  all  and  singular  the  aforesaid  manor,  &c.,  and  the  other 
before  granted  premises,  with  all  their  appurtenances,  as  fully,  &c.,  and 
in  as  ample  manner  as  the  same  or  any  parcel  thereof  came  or  ought 
to  have  come  to  his  Majesty's  handn,  or  to  the  hands  of  any  of 
his  progenitors  or  predecessors,  &c.,  by  reason  or  force  of  any  dissolu- 
tion, surrender,  or  relinquishment,  &c.,  of  the  late  monastery  of  St. 
Peter,  Westminster,  or  by  reason  or  force  of  any  act  of  parliament,  Ac  , 
or  purchase,  or  of  any  gift  or  grant,  &c.,  or  of  any  other  lawful  means, 
right,  or  title  whatsoever,  and  in  his  Majesty's  hands  then  were  or  ought 
to  be,  or  might  be,  except,  &c.,  (certain  market  tolls :)  To  have,  hold,  and 
enjoy  the  aforesaid  manor,  castle,  messuages,  lancls,  tenements,  &c., 
profits,  commodities,  liberties,  pre-eminences,  advantages,  emoluments 
and  hereditaments,  and  all  and  singular  other  the  premises  above  by 
(a)  Toloet'  tbeolon'  custum'. 
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those  presents  grsnted,  or  mentioned  to  be  granted,  with  all  their  rights, 
members,  and  appurtenances,  (except  as  before  excepted,)  to  the  said 
Earl,  his  heirs  and  assigns,  to  the  only  and  proper  use  and  behoof  of 
him  the  said  Earl,  .his  heirs  and  assigns,  for  ever :  to  hold  the  aforesaid 
manor  and  castle  of  Hertford,  and  all  and  singular  other  the  premises 
in  Hertford  aforesaid,  of  his  Majesty,  his  heirs  and  successors,  in  chief, 
by  knight*s  service,  that  is  to  say,  by  the  service  of  one  entire  knight's 
fee :  and  to  hold  the  rest  of  the  premises  mentioned  to  be  parcel  of  the 
aforesaid  manor  of  Hertingfordbury,  &c.,  (in  free  socage,)  without  any 
rent  for  all  of  the  premises  before  granted  to  be  rendered  to  his  Majesty, 
his  heirs  or  successors,  during  the  residue  of  the  term  of  ninety-nine 
years ;  and,  after  the  end  of  the  said  term  or  other  determination  thereof, 
rendering  yearly  to  his  majesty,  his  heirs,  &c.,  out  of,  and  for  the  said 
manor,  castle  of  Hertford,  and  other  the  premises  there,  32Z.  15^.  l^d, ; 
and  out  of  and  for  the  premises,  parcel  of  the  said  manor  of  Herting- 
fordbury, 22s.j  &c. 

The  castle  of  Hertford  belongs  to  the  present  Marquis  of  Salisbury. 
It  is  the  practice  to  charge  all  wagons  and  carts  laden  with  merchandise, 
passing  over  the  bridge,  with  the  toll:  but,  if  they  pass  through  the  town, 
and  not  over  the  bridge,  no  toll  is  demanded. 
The  case  was  argued  in  Hilary  term  last.(a) 

Thesigery  A.  S.  Bowling^  and  Calvert^  in  support  of  the  order  of 
sessions. — First,  assuming  that  the  Marquis  of  Salisbury  is  the  owner 
and  occupier  of  the  land,  by  means  of  the  bridge  which  is  fixed  in  the 
river,  that  is  a  beneficial  occupation  for  which  he  should  be  rated.  The 
bridge  stands  partly  in  Ware,  partly  in  Great  Amwell:  the  case  is 
therefore  precisely  similar  to  Rez  v.  BarneSj  1  B.  &  Ad.  113,  (20  E.  C. 
L.  R.)  The  tolls  are  here  collected  in  the  parish  of  Amwell;  but  they 
afe  paid  for  passing  over  the  bridge.  In  Hex  v.  BarneSy  the  tolls  were 
collected  only  in  Hammersmith ;  and  it  was  urged  that,  as  any  one  might 
go  from  the  Barnes'  side  of  the  river  into  Hammersmith,  and  up  to  the 
Hammersmith  gate,  and  return  without  paying,  provided  he  did  not 
actually  pass  through  the  Hammersmith  gate,  the  tolls  were  payable  for 
passing  through  the  gate,  and  not  for  traversing  the  bridge,  and  there- 
fore the  proprietors  of  the  bridge  were  not  rateable  in  Barnes :  but  the 
Court  would  not  adopt  this  view ;  and  Bayley,  J.,  asked,  how  tolls  could 
be  obtained  if  the  part  of  the  bridge  in  Barnes  were  away.  There  is 
here  a  beneficial  occupation  of  land,  by  means  of  the  tolls ;  and  there- 
fore the  case  does  not  fall  within  the  rule  in  Rex  v.  Liverpool^  7  B.  &  C. 
61,  (14  E.  C.  L.  R.,)  and  Rex  v.  The  Commissioners  for  lighting  Bever- 
ley, 6  A.  &  E.  645,  (33  E.  C.  L.  R.)  The  emolument  from  the  tolls  is 
derived  by  the  Marquis  of  Salisbury  in  a  personal  and  private  respect ; 
he  therefore  is  rateable  within  the  principles  laid  down  by  Lord  Ellen- 
borough  in  Rex  v.  Terrott,  3  East,  606. 

But,  secondly,  it  will  be  argued  that  the  Marquis  of  Salisbury  is  not 
an  owner  or  occupier  of  land,  but  only  of  the  toUs :  and  that  tolls  are 
not  rateable  per  se.  But  the  facts  stated  show  that  he  takes  the  toll  as  a 
toll  traverse,  in  respect  of  his  ownership  of  the  land.  By  the  accounts 
of  35  H.  8,  it  appears  that  the  profits  of  the  "toll  traverse"  of  the  bridge 
had  been  demised.  In  the  commission  of  inquiry  of  33  Eliz.  the  toll  is 
spoken  of  as  "  belonging  to  our  bridges  of  Hertford,  Ware,"  &c.     The 

(a)  Wednesday,  17th  January,  1838,  before  Lord  Denman,  C.  J.,  Littledale.  Williams, 
tod  Coleridge,  Js. 


Digitized  by  VjOOQIC 


816        Regina  v.  Marquis  of  Salisbury.  T.  T.  1838.      [731 

accounts  of  1  Ch.  1,  mention  the  "toll  travers"  for  "passing  over  the 
bridges."  From  the  recital  in  the  letters  patent  of  6  Ch.  1,  it  appears 
that  James  I.  had  leased  the  honour,  castle,  lordship,  manor,  &c.,  of 
Hertford  for  ninety-nine  years;  and  that  in  3  Ch.  1,  the  representatives 
of  the  lessees  assigned  over  the  castle  and  manor  of  Hertford,  "  and  all 
those  tolls  otherwise  called  transverse ;"  and,  by  the  letters  patent,  Charles 
I.,  "of  his  certain  knowledge  and  mere  motion,"  confirmed  the  assign- 
ment, and  granted  the  reversion  to  William,  Earl  of  Salisbury,  in  fee, 
and  all  the  King's  manor  and  castle  of  Hertford,  and  "all  that  toll,  and 
all  those  tolls  called  traverse,"  of  the  lordship  and  honour  for  (among 
*  other  things)  "passing  over  the  bridges"  of  Ware,  &c.,  and  all  edifices, 
buildings,  lands,  tenements,  tolls,  tollage,  customs,  privileges,  profits, 
commodities,  advantages,  emoluments,  and  hereditaments,  with  all  their 
appurtenances,  by  whatsoever  names  called,  to  the  manor,  &c.,  or  any 
part  thereof,  appertaining,  &c.,  as  fully  and  amply  as  the  King  and  his 
predecessors  had  enjoyed  them.  In  Com.  Dig.  Chanty  (G.  12,)  it  is 
said,  "  If  the  King's  grant  be  ex  certd  seientid  et  mere  motu,  it  shall  be 
taken  more  strongly  against  the  King,  and  beneficial  for  the  subject." 
Now  here  it  clearly  appears  that  the  King,  being  owner  of  the  bridge, 
had  a  toll  traverse:  the  grant  will  therefore  be  construed  to  pass  the 
ownership  of  the  bridge  and  the  toll  traverse  incident  thereto.  The  fact 
that  the  repairs  have  been  performed  by  the  owners  of  the  toll  shows 
also  that  the  edifice  repaired  was  their  property.  If  the  bridge  ha<i 
remained  in  the  Crown,  the  owners  of  the  tolls  would  not  have  held 
them  so  fully  as  the  Crown :  for  the  Crown  might  neglect  to  repair,  and 
then  the  bridge  would  go  to  decay,  and  the  tolls  be  lost.  If  the  repairs 
were  performed  by  the  owners  of  the  toll  in  consequence  of  their  having 
a  mere  toll  thorough,  the  toll  and  the  liability  should  be  shown  by  some 
grant;  if  it  was  in  the  character  of  tenants  under  the  Crown,  or  ratione 
tenurse,  that  might  have  been  shown;  and  it  is  not  open  to  the  party 
letting  the  toll  to  say  that  he  has  repaired  the  bridge,  which  is  an  act 
of  ownership,  under  a  wrongful  possession,  adverse  to  the  Crown.  Bat, 
even  if  the  occupation  of  the  bridge  were  under  a  wrongful  possession, 
the  owners  of  the  toll,  having  had  it  for  twenty  years,  might  retain  the 
possession  till  judgment  for  the  Crown  on  an  information  of  intrusion,  by 
Stat.  21  Ja.  1,  c.  14,  s.  1,  and  might  maintain  trespass  against  any  third 
party.  No  other  party  then  can  be  named  as  occupier.  Nothing  is  at- 
tempted to  be  demised  to  Everett  but  the  tolls;  and  they  could  not  pass  by 
parol,  being  an  incorporeal  hereditament ;  Gardiner  v.  Williamson^  2  B. 
&  Ad.  336,(22  E.  C.  L.  R.,)  Birdv.  Higgimon,  2  A.  &  E.  696,  (29  E.  C.  L. 
11.,)  6  A.  &  E.  824,  (33  E.  C.  L.  R.)  In  Rex  v.  Snowdon,  4  B.  &  Ad.  713, 
(24  E.  C.  L.  R.,)  it  was  held  that  the  lessee  of  a  toll  traverse  was  not 
rateable  for  the  toll :  but  that  only  shows  that  Everett  could  not  be  rated 
here :  the  Marquis  is  rated  as  owner  and  occupier  of  the  land  on  which 
the  bridge  stands,  which  is  beneficial  to  him  by  means  of  the  tolls.  The 
appellant  also  objects  on  the  ground  that  he  is  not  an  inhabitant ;"  but 
that  is  not  necessary  in  the  case  of  the  beneficial  occupation  of  visible 
property ;  Rex  v.  Barnes  is  an  instance  of  this. 

Piatt  and  E,  F,  Moore,  contra. — The  Marquis  is  not  an  occupier  of 
visible  beneficial  property  in  Ware.  All  that  appears  is  that  tolls  are 
taken  by  another  party  under  a  parol  agreement  with  the  Marquis.  It 
ia  said  that  this  is  a  toll  traverse :  but  the  documents  do  not  show  that 
it  is  other  than  a  toll  thorough.     In  the  letters  patent  of  Charles  1,  the 
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toll  is  called  transverse^  for  saleable  things  passing  through  the  town ; 
theolonia  vocata  transversa^  de  •  omnibus  rebus  venalibus  transeuntibus. 
This  docs  not  show  a  toll  traverse,  technically  so  called,  but  rather  a 
toll  so  called  d  transeundo^  that  is,  because  levied  upon  things  passing 
along  what  the  case  expressly  states  to  be  a  highway.     Now  "toll- 
thorough  is  a  sum  demanded  for  a  passage  through  an  highway,"  "or, 
for  a  passage  over  a  ferry,  bridge,  &c/* ;  Com.  Dig.  ToU^  (C) :  but  "  toll- 
ti-a verse  is  a  sum  demanded  for  passage  over  the  private  soil  of  another ;" 
lb.  (D).     This  is  in  fact  a  grant  of  a  species  of  pontage.     The  bridge 
is  not  granted :  though  it  is  true  that  the  tolls  are  granted  in  the  charac- 
ter of  appurtenances.    If  the  grant  of  the  toll  be  interpreted  as  a  grant 
of  the  land,  (which  is  the  suggestion  on  the  other  side,)  then  land  is 
granted  as  appurtenant  to  land,  which  cannot  be.     But,  if  the  grant  1  j 
simply  of  tolls,  this  is  the  case  of  a  toll  taken  for  passing  the  bar,  and 
not  in  respect  of  property  in  land :  then  the  rate  must  be,  if  at  all,  to 
AmAvell,  where  the  bar  is.     But  tolls,  as  such,  are  not  rateable  at  all ; 
Jtex  V.  Nicholson^  12  East,  330,  Williams  v.  Jones,  12  East,  346,  Rex^ 
V.  Ugre,  12  East,  416.     Hex  v.  Barnes  is  rather  an  authority  against 
than  for  the  rate :  for  there  the  rate  was  laid  upon  the  partv  actually 
receiving  the  tolls ;  and,  if  the  grant  of  Ch.  1  passed  the  bridge  by  tli 
^rant  of  the  tolls,  Everett  would  take  the  bridge  under  the  Marquis'^s 
clemise  of  the  tolls.     The  tolls  appear  to  have  been  collected  in  eon* 
fcideration  of  the  repair  of  the  bridge,  and  at  the  bridge  only :  that  is 
consistent  with  a  toll  thorough :  they  could  not  be  collected  elsewhere 
for  wanb  of  such  consideration ;  Brett  v.  Beales,  Moo.  &  M.  42&,  (22  E. 
O.  L.  R.,)  S.  C.  in  Banc,  10  B.  &  C.  508,  (21  E.  C.  L.  R.)     A  toll 
traverse  must  be  coeval  with  the  ownership  of  the  land :  to  assume  here 
that  the  grant  of  toll  traverse  is  a  grant  of  the  land  is,  in  fact,  begging  the 
question :  unless  the  land  and  toll  were  granted  together,  the  toll  would 
not  be  toll  traverse.     Probably  all  toll  originated  in  the  lord's  power 
over  those  who  held  in  villenage  and  could  be  removed  at  will ;  2  Bla» 
Com.  c-  6.     From  Ellis's  General  Introduction  to  Domesday  Book,  vol. 
i.  p.  256,  it  appears  that,  in  the  language  of  the  Domesday  survey,  toli 
signified  the  liberty  of  selling  and  buying  in  one's  own  soil,  as  stated  in 
Wilkins,  Leg.  Ang.  Sax.  p.  202,  and  of  keeping  a  market ;  and  also  the 
dues  paid  to  the  lord  for  his  profits  of  fair  or  market,  and  a  tribute  or 
custom  for  passage.     For  this  the  author  cites  Kennett's  Parochial  An- 
tiquities, Glossary,  tit.  Toll,  and  Bracton.(ei)     Generally,  toll  seems  to 
have  been  considered  due  for  passage,  without  reference  to  the  tenure 
of  the  soil  on  which  the  transit  took  place.     All  highways  appear  to  be 
treated  as  the  property  of  the  lord  in  the  statute  of  Winton,  2  stat.  13 
Ed.  1,  c.  5,  which  is  the  earliest  act  relating  to  highways.     Tolls  for 
passing  along  highways  are  mentioned,  probably  for  the  first  time,  in  a 
statute  of  20  Ed.  3,  (a.  d.  1346,)  which  is  not  in  the  statutes  at  large, 
but  is  given  in  Rymer's  Foedera,  vol.  v.  p.  520,  Be  mis  regiis  reparandis, 
and  the  expression  there  is  only  consuetudines  de  rebus  venalibus,  &c., 
j)er  easdem  vias,  ic,  transeuntibus.  The  distinction  between  toll  thorough 
and  toll  traverse  does  not  seem  to  be  noticed  earlier  than  22  Ed.  3,  (22 
Assis.  fol.  98  B.  pi.  58.)     The  foundation  of  all  the  modern  law  on  the 
subject  is  Smith  v.  Shepherd,  Cro.  Eliz.  710,  S.  C.  Moore,  574.     It 
may  be  inferred  that  it  is  not  safe  to  apply  the  modern  distintaions 

(a)  Lib.  2,  o.  24,  8.  8 ;  but  the  passage  does  not  appear  to  be  in  point 
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between  toll  traverse  and  toll  thorough  strictly  to  ancient  deeds,(a)  or 
to  assume  that  a  party  granting  a  traverse  or  transverse  toll  meant  to 
grant  the  land  with  it.  In  2  Jacob's  Law  Dictionary,  traversum  is 
translated  "  a  ferry,"  and  reference  is  made  to  2  Monast.  Angl.  1002.(6) 
That  the  toll  was  actually  taken  in  land  belonging  to  the  Crown  would 
prove  nothing :  a  man  may  have  toll  thorough  in  his  own  land ;  Wehb*s 
Casey  8  Rep.  46  b.  If  there  be  merely  an  ambiguity  here,  the  inter- 
pretation should  be  in  favour  of  the  Crown ;  2  Bl.  Com.  347 ;  and  the 
land  will  not  be  taken  to  pass.  But,  in  fact,  the  documents  do  not 
distinctly  show  a  right  to  the  land  in  the  Crown.  [Littledale,  J.,  in- 
quired if  there  were  any  Latin  words,  for  toll  thorough  and  traverse,  in 
Rolle  or  Fitzherbert.]  Cur,  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (June  2d,)  delivered  the  judgment 
of  the  Court.  After  stating  the  facts  detailed  in  the  outset  of  the  special 
case,  pp.  717,  718,  730,  ante,  his  Lordship  said. 

Upon  these  facts,  if  there  were  nothing  more  in  the  case,  there  would 
be  clearly  quite  enough  to  warrant  the  sessions  in  finding  that  there  was 
an  occupation  of  land  in  the  parish  of  Ware  by  the  Marquis,  and  an 
occupation  beneficial  in  respect  of  the  tolls.  The  actual  perception  of 
the  tolls  in  the  parish  of  Great' Amwell  alone  would  be  immaterial, 
because  the  land  in  Ware  would  appear  to  contribute  towards  the  earn- 
ing them ;  and  the  case  would  seem  to  be  almost  identical  with  that  of 
Rex  V.  Barnes,  1  B.  &  Ad.  113,  (20  E.  C.  L.  R.) :  the  difference  that 

{(j)  From  recurds  in  the  office  of  the  duchy  of  Lancaster,  it  appears  that  in  Tery  earlj 
Cnies  the  thorough  toll  was  distinguished  from  the  toll  of  the  bridge.  The  following  are 
extracts. 

The  earliest  lease  of  the  toll  and  passage  of  the  bridge  of  Ware,  to  be  found  in  the 
office,  is  of  46  Ed.  3,  (1872).  By  it,  John  Duke  of  Lancaster  grants  to  Roger  Syward  de 
Ware  **  le  tolnue  et  le  passage  del  pount  de  Ware  Thele  k  Haitfeld  barre,"  for  s«Tea 
years. 

In  the  ministers'  accounts  of  7  &  8  R.  2,  this  is  distinguished  from  the  toll  thorough  as 
follows.  **  Idem  reddit  compotum  de  22d  de  carectis  extraneis  trans'  per  Tillam  Tocat' 
Thourtol,"  &c. — "  Idem  reddit  compotum  de  16/.  6«.  Sd.  receptis  de  tholon'  pontis  de 
Ware,  Thele,  et  barre  de  Hatfeld/'  &c. 

In  those  of  21  &  23  R.  2,  *'  £t  de  Zs.  Gd.  provenient'  de  quadam  consnetudine  Tocata 
Thorugtoll  de  carectis  trans'  per  Tillam,"  &c. — **De  tolneto  pontis  de  Ware  Thele  cum 
barr'  de  Hatfeld,"  &c. 

In  those  of  2  &  3  H.  4,  **  Et  de  9«.  8^.  de  quadam  consnetudine  vocata  Thorugtoll  hoc 
anno  de  carectis  transeuutibus  per  villam." — **  Et  de  S'dl.  6«.  8d  de  firma  tolneti  pontis 
de  Ware  Thele  et  Nevelesbare,"  &o. 

}iy  indenture  of  14th  July,  15  H.  6,  (1437),  the  King  deinised  to  Thomas  Hoddesdon, 
of  Amwell,  *'  transversum  et  custumam  eidem  domino  regi  debit'  ratione  dominii  eastri  et 
honoris  sui  de  Hertford  capiend'  modo  consueto  de  omnibus  rebus  venalibus  traniseuntibus 
per  villam  de  Hertford  ac  per  villas  de  Ware  Hatfeld  Episcopi  Thele  et  alibi,"  for  nine 
years,  at  88/.  per  annum.  That  this  was  a  demise  of  both  the  toll  thorough  and  the  toll 
of  the  bridge,  appears  from  the  following  extract  from  the  ministers'  accounts  of  20  A 
21  U.  6,  before  which  time,  however,  the  lease  seems  to  have  been  surrendered. 

**  De  quadam  consnetudine  vocata  Thoroughtoll  ut  de  carectis  transeuntibus  per 
villam  Hertford  nihil  hoc  anno  quia  dimittitur  cum  firma  pontis  de  Ware  inferius  spe- 
cificata,"  &c. 

**  Firma  tolneti  )  Et  de  88/.  de  firma  tolneti  sive  transversi  et  custumss  regis  eastri 
pontis  de  Ware  /  dominii  et  honoris  sui  de  Hertford,"  &o.,  "  de  omnibus  rebus  venalibus 
transeunt'  per  villnm  de  Hertford  necnon  et  villas  de  Ware  Hatfeld  Episcopi  Tbele  et  alibi 
in  diver.sis  locis  in  com  Hertford  videlicet  de  qualibet  carecta  lanis  pannis  ooriis  vino  et 
aliis  mercimouiis  et  rebus  venalibus  transeunt'  ultra  pontes  de  Ware  et  Hertford  vel  alibi 
in  locis  supradictis,"  &c.,  demised  to  John  Campswell  de  Hertford  and  others,  as  loug  as 
the  king  should  please,  by  letters  patent  of  14th  November,  20  H.  6. 

(6)  Vol.  vi.  p.  1105,  HOC,  of  ed.  1880.  But  the  word  travertum  does  not  there  occur* 
Reference  was  also  made  to  an  inquisition  of  5  Ed.  8,  for  which  Chauncy's  Hertford&hire, 
p.  288,  was  cited,  as  showing  that  **transversum  pontis  de  Ware"  meant  merely  passage; 
but  the  Court  did  not  notice  the  work  as  authority. 
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&  road-vay  was  placed  upon  the  planking  of  the  bridge,  and  kept  in 
repair  by  others  than  the  Marquis,  whereas,  in  the  case  cited,  the  bridge 
company  made  and  repaired  the  carriage-way  as  well  as  the  bridge,  could 
not  be  considered  material,  because  it  would  not  rebut  the  presumption 
of  ownership  and  occupation  of  the  bridge  itself  and  the  land  on  which 
It  stands,  arising  from  the  facts  before  stated. 

Two  circumstances,  however,  were  relied  on  to  relieve  the  Marquis 
from  the  present  assessment;  the  first,  that,  by  reason  of  a  demise, 
another  person  was  the  occupier ;  the  second,  that  the  nature  of  the  toll 
itself,  and  the  title  under  which  the  Marquis  held  it,  when  examined  into^ 
showed  conclusively  that  he  was  not  the  owner  of  the  bridge,  or  land  on 
which  it  stands,  but  that  he  had  repaired  the  bridge  only  in  respect  of 
the  toll  granted  to  him. 

With  regard  to  the  former,  the  case  states  the  tolls  to  be  collected  by 
J.  Kent,  who  resides  in  the  toll-house,  on  behalf  of  Everett,  and  that 
Everett  receives  them  under  a  parol  agreement  with  the  Marquis,  for 
one  year,  at  a  yearly  rent  or  sum  to  be  paid  by  monthly  instalments, 
secured  by  a  warrant  of  attorney ;  and  that  the  Marquis  has  executed 
no  grant  or  demise  of  the  tolls.  Assuming  then,  that  the  tolls  are  claim- 
able in  respect  of  the  ownership  of  the  land,  there  is  no  evidence  here 
that  the  land  eo  nomine  is  professed  to  be  demised  at  all :  there  is  nothing 
to  show  that  at  this  moment  the  Marquis  is  not  in  the  possession  of  the 
land  for  the  purpose  of  doing  the  repairs,  indeed  for  every  purpose  con- 
sistent with  the  bare  collection  of  the  tolls  by  Everett  at  the  toll-house ; 
on  the  other  hand,  though  there  is  an  agreement  for  a  demise  of  the 
tolls  eo  nomine^  yet,  as  by  their  nature  they  can  only  pass  by  deed,  no 
interest  at  law  has  passed  out  of  the  Marquis,  who  must,  therefore,  be 
still  considered  in  possession  of  them,  his  intended  tenant  being,  in  truth, 
only  his  bailiif  for  the  collection  of  them. 

We  pass  to  the  consideration  of  the  remaining  point  of  the  case.  The 
question  intended  here  to  be  raised  is,  whether  the  toll  claimed  by  the 
Marquis  be  toll  traverse,  or  toll  thorough.  In  the  former  case,  it  would 
imply  the  ownership  of  the  land;  and  then  the  repairs  before  mentioned 
would  still  be  referable,  as  before  they  appeared  to  be,  to  the  ownership 
of  the  bridge  and  land :  in  the  latter,  no  such  inference  would  arise ;  and 
the  repairs  of  the  bridge  would  be  explainable  as  done  in  respect  only 
of  the  toll,  and  as  the  necessary  consideration  to  render  the  grant  of  it 
valid.  The  sessions  have  not  found  all  the  facts  from  which  we  might 
draw  the  legal  inference ;  but,  in  addition  to  some  facts  stated,  have 
supplied  us  with  a  considerable  portion  of  documentary  evidence.  This 
is  not  the  proper  mode  of  submitting  a  case  for  our  consideration ;  and 
it  must  not  be  assumed,  because  we  enter  into  the  examination  of  these 
documents,  that  we  will  upon  all  occasions  inquire  into  matters  of  fact 
properly  cognisable  by  the  sessions  only. 

From  the  documentary  evidence,  it  appears  that  the  Marquis  derives 
title  to  this  toll  under  a  grant  from  the  Crown  of  the  reversion,  expectant 
on  a  lease,  of  the  honour,  castle,  lordship,  manor,  town,  &c.,  of  Hert- 
ford. Among  the  parcels  of  the  grant  specially  set  forth  are  these,  "  all 
that  toll,  and  all  those  tolls  called  traverse,  and  customs  of  the  lordship 
and  honour  of  Hertford^  in  the  said  county  of  Hertford,  to  be  taken  in 
manner  accustomed,  that  is  to  say,  of  all  saleable  things  passing 
through  the  town  of  Hertford,  and  also  through  the  town  of  Ware, 
Biihop*s  Hatfield,  Thele  otherwise  Therlc,  Belbar,  and  elsewhere  in 
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divers  places  in  the  said  county,  that  is  to  say,  for  eyerj  cart/'  kc, 
passing  over  the  bridges  aforesaid,  &c. 

The  Marquis  therefore  takes  this  by  the  description  of  a  toU  called 
traverse,  ana  belonging  to  the  lordship  and  honour  of  Hertford.  This 
grant  is  of  the  date  6  Ch.  1. 

We  are  also  supplied  with  an  inquisition  after  the  death  of  Aymare 
de  Valence,  Earl  of  Pembroke,  (17  E.  2,)  in  which  the  toll  is  connected 
with  the  castle  and  town  of  Hertford,  and  called  ^'  the  traverse  at  the 
bridge  of  Ware."  A  minister's  account  for  Hertford,  of  the  35  &  36  of 
H.  8,  describes  it  as  '*  the  toll  traverse  of  the  bridge  of  Ware;"  and,  in 
another  account  of  the  1st  and  2d  Charles  1st,  the  minister  answers  for 
16L  from  the  farm  ^^  of  the  toll  traverse  and  customs  of  the  lordship, 
castle,  and  honour  of  Hertford,  of  all  things  for  sale  passing  over  the 
bridges  of  Hertford,  Ware,"  &c. 

It  cannot  be  denied  that  this  is  strong  evidence  to  show  that  the  toll 
in  question  is  in  its  nature  toll  traverse.(a)  It  raises  a  strong  probability 
that  Ware  is  a  manor  within  the  honour  of  Hertford,  and  that  the  Mar- 
quis is  the  owner  of  the  wastes  in  it ;  the  soil  therefore  may  well  be  in 
him ;  and,  that  it  is  so,  is  consistent  with  the  fact  of  repairs  before 
stated.  We  think  that,  after  this  evidence,  the  burthen  was  cast  upon 
the  Marquis  of  meeting  it  by  contrary  evidence ;  and  that,  in  default 
of  his  doing  so,  the  sessions  were  well  warranted  in  considering  it  a 
toll  traverse,  and  in  confirming  the  rate  upon  him.  The  order  of  8es> 
sions,  therefore,  will  be  confirmed.  Order  of  sessions  confirmed. 

(a)  The  early  history  of  the  toll  appears  from  the  inquisiUon  of  5  Ed.  8,  referred  le 
in  p.  786,  note  (h),  ante. 
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COURT  OF  QUEEN'S  BENCH, 

▲irs 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO   TBS 

EXCHEQUER  CHAMBER, 

isr 

Iir   TBS 

Second  Year  of  the  Reign  of  Victohia. 


The  Judges  who  usually  sat  in  Banc  in  this  term  were, 
Lord  Denman,  C.  J.  Williams,  J. 

PaTTESON,  J.  CoLEBIDOSy  J. 


REGULA  GENERALIS- 

(Read  in  Court,  Monday,  November  5th.) 
Michaelmas  Term,  2  Vict. 

Whereas,  it  is  provided  by  the  act  of  the  1  &  2  of  her  present  Ma* 
jesty,  c.  45,  s.  3,  that,  after  the  Ist  day  of  November,  1838,  any  person 
entitled  to  be  admitted  an  attorney  of  any  of  the  superior  courts  of 
common  law  at  Westminster  shall,  after  being  sworn  in  and  admitted  as 
an  attorney  of  any  one  of  the  said  courts,  be  entitled  to  practise  in  any 
other  of  the  said  courts  upon  signing  the  roll  of  such  court,  and  not 
otherwise,  in  like  manner  as  if  he  had  been  sworn  in  and  admitted  an 
attorney  of  such  court,  provided  that  no  additional  fee  besides  those 
payable  under  the  act  of  the  1st  year  of  the  reign  of  her  present  Ma- 
jesty, c.  56,(a)  shall  be  demanded  or  paid ;  and  that  the  fees  payable 
for  such  admission  shall  be  apportioned  in  such  manner  as  the  Judees 
of  the  said  courts,  or  any  eight  of  them,  shall,  by  any  rule  or  order 
made  in  term  or  vacation,  direct  and  appoint : 

We  therefore  direct  and  appoint  that  the  fees  payable  by  virtue  of  the 
said  last-mentioned  act  for  the  Judge's  fiat  be  received  in  the  first  iu- 
(a)  7  W.  4  &  1  Viot  b.  8,  and  sohedale. 
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stance  by  the  clerk  of  the  Judge  granting  the  fiat,  and  paid  over  by  him 
to  the  clerk  of  the  Chief  Justice  or  Chief  Baron  of  the  court,  as  the 
case  may  be :  and  the  day  after  each  term  all  the  fees  so  received  shall 
be  divided  into  fifteen  portions,  one  of  which  shall  be  paid  to  the  clerk 
or  clerks  of  each  Judge.  And,  further,  that  the  fees  payable  by  virtue 
of  the  said  act  to  the  ushers  shall  be  received,  in  the  first  instance,  hj 
one  of  the  ushers  of  the  court  in  which  the  admission  shall  take  place, 
and  shall,  on  the  day  after  each  term,  be  divided  into  three  equal  por- 
tions, one  of  which  shall  be  paid  to  the  ushers  of  each  court. 

(Signed)  Denman.  J.  B.  Bosanquet. 

N.  C.  TiNDAL.  E.  H.  Aldbrson. 

Abinger.  J.  Patteson. 

J.  A.  Park.  J.  Gurney. 

J.  LiTTLBDALE.  J.  WiLLIAMS. 

J.  Vaughan.  J.  T.  Coleridge. 

J.  Parke.  T.  Coltman. 


BAINBRIDGE  against  FIRMSTONE.— p.  743. 

Declaration,  in  assumpflit,  Mated  that,  in  consideration  that  plaintiff,  at  defendant's  reqaest,  had 
consented  to  allow  defendant  to  weigh  two  boilers  of  plaintiff,  defendant  promised  to  give 
them  up,  after  weighing,  in  as  perfect  condition  as  they  were  in  at  the  time  of  the  oonsent  - 
breach,  that  defendant  did  not  give  up,  Ax. 

On  motion  in  arrest  of  judgment,  on  the  ground  of  want  of  a  consideration  showing  detriment 
to  plaintiff  or  benefit  to  defendant,  and  also  of  ambiguity  in  the  word  "  weigh  :**  Held,  that 
the  declaration  was  sufficient. 

Assumpsit.  The  declaration  stated  that,  whereas  heretofore,  to  wit, 
&c.,  in  consideration  that  plaintiff,  at  the  request  of  defendant,  had  then 
consented  to  allow  defendant  to  weigh  divers,  to  wit  two,  boilers  of  the 
plaintiff,  of  great  value,  &c.,  defendant  promised  that  he  would,  within 
a  reasonable  time  after  the  said  weighing  was  effected,  leave  and  give 
up  the  boilers  in  as  perfect  and  complete  a  condition,  and  as  fit  for  use 
by  plaintiff,  as  the  same  were  in  at  the  time  of  the  consent  so  given  bv 
plaintiff;  and  that,  although  in  pursuance  of  the  consent  so  given,  de 
fendant,  to  wit  on,  &c.,  did  weigh  the  same  boilers,  yet  defendant  did 
not  nor  would,  within  a  reasonable  time  aftej  the  said  weighing  was 
effected,  leave  and  give  up  the  boilers  in  as  perfect,  &c.,  but  wholly 
neglected  and  refused  so  to  do,  although  a  reasonable  time  for  that  pur- 
pose had  elapsed  before  the  commencement  of  this  suit ;  and,  on  the 
contrary  thereof,  defendant  afterwards,  to  wit  on,  &c.,  took  the  said 
boilers  to  pieces,  and  did  not  put  the  same  together  again,  but  left  the 
same  in  a  detached  and  divided  condition,  and  in  many  different  pieces, 
whereby  plaintiff  hath  been  put  to  great  trouble,  &c.  Plea,  Non 
assumpsit. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  Trinity  term,  a  verdict  was  foimd  for  the  plaintiff. 

John  Bayky  now  moved  in  arrest  of  judgment.  The  declaration 
shows  no  consideration.  There  should  have  been  either  detriment  to 
the  plaintiff,  or  benefit  to  the  defendant ;  1  Selwyn's  N.  P.  45;  9th  ed. 
It  does  not  appear  that  the  defendant  was  to  receive  any  remuneration. 
Besides,  the  word  "  weigh"  is  ambiguous. 

Lord  Denman,  C.  J.     It  seems  to  me  that  the  declaration  is  wel 
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enough.  The  defendant  had  some  reason  for  wishing  to  weigh  the 
boilers;  and  he  could  do  so  only  by  obtaining  permission  from  the 
plaintiff,  which  he  did  obtain  by  promising  to  return  them  in  good  con 
dition.  We  need  not  inquire  what  benefit  he  expected  to  derive.  The 
plaintiff  might  have  given  or  refused  leave. 

Patteson,  J.  The  consideration  is,  that. the  plaintiff,  at  the  defend 
ant's  request,  had  consented  to  allow  the  defendant  to  weigh  the  boilers 
I  suppose  the  defendant  thought  he  had  some  benefit ;  at  any  rate,  there 
is  a  detriment  to  the  plaintiff  from  his  parting  with  the  possession  for 
even  so  short  a  time. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  refused. 


In  the  Matter  of  The  Examiners  of  Attorneys. — ^p.  745. 

If  a  party  applying  to  be  admitted  an  attorney  undergo  the  examination  under  R.  H.  6  W.  4« 
but  fkil  to  obtain  hia  certificate,  he  cannot  be  examined  again  without  giving  a  fresh  term'* 
notice. 

Kellt  moved  for  an  order  to  the  examiners,  appointed  under  R.  Hil. 
6  W.  4,(a)  to  examine  a  party  desirous  of  being  admitted  an  attorney. 
It  appeared  that  he  had  already,  upon  giving  due  notice  and  complying 
with  the  other  requisites,  undergone  an  examination,  but  had  failed  to 
obtain  a  certificate  of  fitness,  the  examiners  not  being  satisfied  as  to  his 
knowledge ;  that  he  considered  himself  now  capable  of  satisfying  the 
examiners ;  but  that  he  had  not  given  a  fresh  term's  notice.  Kelly  con- 
tended that  the  requisite  of  a  term's  notice,  as  prescribed  by  sect.  4  of 
the  rule,(6)  was  satisfied  by  the  notice  given  in  the  first  instance,  the 
question  now  being  only  as  to  the  competency  of  the  applicant  in  point 
of  knowledge. 

Per  Curiam.{c) — We  consider  it  to  be  clear  that  there  must  be  a  new 
notice  of  a  full  term.     It  is  as  if  nothing  whatever  had  taken  place. 

Application  refused. 

(a)  4  A.  &  E.  744.  (81  E.  C.  L.  R.) 
(6)  4  A.  &  E.  740,  (31  E.  C.  L  R.) 
(c)  Lord  Denmau,  0.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 


COOPER  against  LAWSON.— p.  746. 

Case  for  libel.  The  alleged  libel  stated  that  plaintiff  a  tradesman  in  London,  berame  mirviy  foi 
the  petitioner  on  the  Berwick  election  petition,  and  ststf>d  hinifielf,  on  oath,  to  be  tstiiBciently 
qualified  in  point  of  property,  when  he  was  not  in  fact  qualified,  nor  able  to  pay  his  debt*. 
It  then  asked,  why  tlio  plaintiff,  being  unconnected  with  the  iMirough,  should  take  so  much 
trouble,  and  incur  such  an  exposure  of  his  emhsrrasnK^nts;  and  pruct^eded  :  **  There  can  he 
Imt  one  answer  to  these  very  natural  and  ressonable  queries ;  he  is  hired  fvir  the  occanonV 
The  defendant  justified,  stating  that  the  above-mentioned  allegations  in  the  liliel  (except  the 
hiring,  which  was  not  specifically  noticed)  were  true,  and  thut  the  publication  was  a  correct 
report  of  proceedings  in  a  legal  court,  **  together  with  a  fuir  arid  brnid  fide.  eommtiUctry 
thereon,^*     Replication  de  injurid.     Issue  thereon. 

Held,  that  the  concluding  observation  in  the  libel,  not  being  a  mere  inference  from  the  previous 
statement,  but  introducing  a  sulmtantive  fact,  required  a  distinct  justification ;  and  therefore 
that,  on  trial  of  the  above  issue,  it  was  properly  lefi  to  the  jury  to  say,  not  only  whether  the 
evidence  mitde  out  the  facts  first  alleged,  but  also  whether  the  imputation,  that  the  plaintiff 
had  been  hired,  was  a  fair  oommenL 
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Case.  The  d3claratioii  stated  that  defendant,  intending  to  cause  it 
to  be  believed  that  plaintitf  had  been  guilty  of  perjury  and  of  the  other 
offences  and  misconduct  after-mentioned,  and  that  he  was  in  bad  cir- 
cumstances and  could  not  pay  his  creditors,  and  to  vex,  harass,  &c., 
published  a  libel  in  The  Times  newspaper  of  and  concerning  plaiutifi', 
and  of  and  concerning  him  as  surety  on  the  Berwick  election  petit ioii^ 
and  in  his  business  ol  a  tailor.  The  libel,  as  set  out  in  the  declaration, 
stated  that  the  sureties  proposed  on  the  petition  were  a  tailor  (the  plain- 
tift')  and  a  printer,  nehher  the  one  nor  the  other  having  any  connexion 
with  Berwick,  "  but  both  procured  for  the  job,  no  doubt  for  a  considera- 
tion." It  then  recited  the  affidavit  of  qualification  made  by  the  plain- 
tiff as  one  of  the  sureties ;  and  alleged  that  the  plaintiff*  was  known  to 
be  in  circumstances  whicii  rendered  him  unfit  to  be  a  surety  in  any 
such  case ;  and  it  set  forth  arfiuavits  put  in  by  the  agent  for  the  sitting 
members  before  tlie  examiners  appointed  under  stat.  9  G.  4,  c.  22,  s.  7, 
stating  circumstances  to  show  that  the  plaintiff  was  embarrassed  in  his 
affairs,  unable  to  pay  his  debts,  and  an  insufficient  surety.  It  likewise 
detailed  a  counter-affidavit  put  in  by  the  plaintiff,  and  stated  that  the 
agent  for  the  sitting  members  had  asked  for  time  to  answer  such  affi- 
davit, which  he  could  have  done,  but  which  was  refused,  and  the  surety 
admitted.  The  following  passage  was  then  added:  "But  why,  it  may- 
be asked,  does  this  cockney  tailor  take  all  this  trouble,  and  subject  him- 
self to  all  this  exposure  of  his  difficulties  and  embarrassments  ?  He 
has  nothing  to  do  with  the  borough  of  Berwick-upon-Tweed  or  its 
members.  How  comes  it  then  that  he  should  take  so  much  interest  in 
the  job  ?  There  can  be  but  one  answer  to  these  very  natural  and 
reasonable  queries :  he  is  hired  for  the  occasion.  The  affair  in  fact  is 
a  foul  job  throughout,  and  it  is  only  by  such  aid  that  it  ciin  possibly  be 
supported."  And  the  declaration  stated  that  by  reason  of  the  conunitt- 
ing,  &c.,  divers  persons  beUeved  plaintiff  to  have  been  guilty  of  perjury, 
and  the  said  other  offences  and  misconduct  above-mentioned,  and  to 
have  been  and  to  be  unable  to  pay  his  creditors  their  just  demands. 
Special  damage  to  the  plaintiff  in  his  credit  and  trade  was  alleged. 

Pleas.  1.  Not  Guilty.  2.  Justification,  alleging  that  affidavits  were 
put  in,  and  other  proceedings  taken  before  the  examiners  of  sureties, 
as  stated  in  the  alleged  libel ;  that  tlie  statements  made  on  affidavit 
for  the  sitting  members  were  true ;  that  the  plaintiff,  at  the  time  of 
makiug  his  affidavits  and  becoming  surety,  was  not  a  fit  person  to  be- 
come surety ;  and  that  a  principal  averment  in  his  affidavit  before  the 
examiners  was  not  true.     The  plea  further  stated  as  follows. 

"  That  the  said  several  affidavits  in  the  said  declaration  and  in  this 
plea  above  mentioned  were  made,  sworn,  and  publicly  exhibited  to  and 
before  the  said  William  Ley  and  Francis  Cross,"  (the  examiners,)  "and 
are  respectively  proceedings  publicly  had  and  taken  before  a  legal 
court,  jurisdiction,  and  tribunal,  competent  to  entertain,  examine,  and 
determine  upon  the  same,(«)  for  the  purpose  of  their  being  examined 
and  determhied  upon  by  the  said  tribunal;  and  that  the  said  supposed 
libellous  matter  in  the  said  declaration  mentioned,  so  far  as  the  same 
alludes  to  or  concerns  the  plaintiff,  was  and  is  a  just,  fair,  honest,  im- 
partial, and  a  substantially  and,  in  every  thing  therein  material  of  and 
concerning  the  plaintiff,  a  strictly  true  account,  narrative,  and  report  of 
the  said  proceedings,  together  with  a  fair  and  bontifidt  commentary 
(a)  See  itat  9  G.  4,c.  32,  secU.  7,  8. 
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thereon :  and  that  the  subject  matters  of  the  said  supposed  Hbel,  so  far 
as  the  same  alludes  to  or  concerns  the  plaintiff,  as  being  such  an  ac- 
count, narrative,  and  report  of  the  said  proceedings,  together  with  the 
9€iid  commentary  thereon^  were  and  are  matters  which  it  was  lawful, 
fit  and  proper,  and  useful  for  the  public,  for  him  the  defendant  to  put 
lish,  and  cause  and  procure  to  be  published  in  the  said  newspaper  af: 
and  being  such  an  account,  narrative,  and  report  of  the  said  proceed- 
ings, and  such  commentary  thereon/'  There  was  no  specific  justifica- 
tion of  the  charge  that  the  plaintiff  was  hired.     Verification. 

Replication,  de  injuria.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
ifler  last  Trinity  term,  evidence  was  given  by  the  defendant  in  support 
of  the  second  plea ;  but  no  proof  was  offered  of  tlie  plaintiff  having 
been  hired  to  become  surety.  The  Lord  Chief  Justice  in  summing  up, 
said  that,  on  the  second  plea,  the  opinion  of  the  jury  was  to  be  taken, 
first,  on  the  truth  of  the  facts,  the  principal  question  of  fact  being, 
whether  the  plaintiff  was  or  was  not  fit  to  be  surety.  If  the  jury 
should  think  he  was,  the  plaintiff  would  be  entitled  to  damages.  If  the 
jury  should  be  of  opinion  that  he  was  not  fit,  they  were  tlien  to  say 
whether  the  comments  which  imputed  to  him  that  he  was  a  hired 
swearer,  and  which  would  make  him  liable  for  a  wilful  false  statement 
of  facts,  were  fair  comments.  If  the  jury  should  think  them  not  fair 
comments,  the  plamtift'  would  be  entitled  to  such  damages  as  they  con- 
sidered reasonable.     Verdict  for  the  plaintiff;  damages  100/. 

Sir  J,  Campbetlj  Attorney-General,  now  moved  for  a  new  trial  on 
the  ground  of  misdirection.  The  observation  that  the  plaintiff  must 
have  been  hired  was  a  mere  inference  from  the  preceding  statements, 
which  were  justified  in  pleading,  and  the  justification  proved.  It  was 
unnecessary  to  plead  that  Wis  was  a  fair  comment ;  the  plea  would  have 
been  good  if  it  had  only  justified  the  other  statements.  [Lord  Den- 
man,  C.  J.  Suppose  it  were  published  that  a  thief  had  been  bailed  by 
some  person,  and  that  no  one  would  have  become  bail  but  a  receiver. 
Would  not  the  last  averment,  if  applied  to  any  individual,  be  libellous  ?] 
There  a  new  fact  is  introduced,  unconnected  by  inference  with  that 
which  precedes.  If  the  publication  were,  "  He  murdered  his  father, 
and  therefore  is  a  disgrace  to  human  nature,'*  the  latter  words  there 
would  be  a  fair  comment  on  the  previous  ones ;  and  nothing  material 
could  turn  upon  them  in  an  action.  [Lord  Denman,  C.  J.  The  comment 
here  involves  a  new  fact,  which  may  or  may  not  be  connected  with  the 
previous  ones.]  Both  sides,  at  the  trial,  treated  it  as  a  matter  of  infer- 
ence. The  plaintiff,  by  his  pleading  to  the  justification,  admits  that  thtj 
tacts  there  stated,  if  proved,  are  a  sufficient  defence.  The  words, "  there 
jan  be  but  one  answer,"  "  he  is  hired  for  the  occasion,"  mean,  in  effect, 
chat  any  person  who  becomes  surety  on  an  election  petition  under  the 
circumstances  before  stated,  that  is,  owing  money  which  he  cannot  pay, 
and  having  no  connection  with  the  place  to  be  represented,  must  have 
been  hired  for  the  occasion.  [Patteson,  J.  Suppose  the  declaration 
had  been  upon  the  comment  only.  Would  it  be  a  sutficient  defence, 
that  the  words  were  a  comment  on  certain  facts  ?]  The  facts  might  be 
alleged  in  justification ;  and,  if  they  were  proved,  and  the  words  de- 
clared upon  were  merely  a  comment  upon  them,  no  question  for  the 
jury  could  arise  upon  the  mere  expression  of  opinion.  Clarke  v.  Tby- 
for,  2  New  Ca.  654,  (29  E.C.  L.  R.  445,)  and  Edwards  v.  Belly  1  Bmg. 
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403,  (8  E.  C.  L.  R.  360,)  there  cited,  show  that  it  is  not  necessary  to 
justify  every  part  of  an  alleged  libel,  but  that,  if  the  material  assertions 
are  justified,  passages  consisting  of  mp re  conunent,  or  not'  amounthig  to 
a  substantive  allegation  of  crime  or  misconduct,  may  be  left  imnoticed. 
Here  the  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  the  com- 
ments were  fair ;  so  that,  if  any  part  of  them,  in  the  jury's  opinion,  was 
not  so,  they  would  have  thought  the  plaintiff  entitled  to  recover.  [LK>rd 
Denman,  C.  J.  I  put  it  to  them,  whether  the  comments  which  imputed 
to  the  plaintiff  that  he  was  a  hired  swearer  and  wilfully  stated  falsehood 
were  fair.  To  show  that  that  was  wrong,  you  must  argue  tliat  it  l< 
immaterial  what  comment  a  writer  makes,  if  the  facts  commented  upon 
be  true.  Here  the  comment  was  an  averment  of  fact.]  If  this  was  a 
distinct  allegation  of  fact,  which  might  be  a  libel,  the  plaintiff  must  con 
tend  that,  if  the  verdict  had  been  against  him  he  might  have  demanded 
judgment  non  obstante  veredicto,  part  of  the  libel  on  the  record  not 
being  justified. 

Patteson,  J.     The  only  doubt  in  my  mind  arose  from  the  case  of 
Clarke  v.  Taylor;  but  that  is  not  in  point.  There  the  plaintiff  declared 
upon  a  long  publication  which  he  alleged  to  be  a  libel  upon  him.    The 
defendants  justified  some  paragraphs,  but  not  others.     A  verdict  being 
found  for  the  defendants,  a  rule  nisi  was  obtained  for  entering  a  verdict 
with  nominal  damages  for  the  plaintiff  on  the  parts  of  the  publication 
not  justified.     Tindall,  C.  J.,  said, "  There  can  be  no  doubt  that  a  de- 
fendant may  justify  part  only  of  a  libel  containing  several  distinct 
charges."     "  But  if  he  omits  to  justify  a  part  which  contains  libellous 
matter,  he  is  liable  in  damages  for  that  which  he  has  so  omitted  to  jus- 
tify.   The  plea  in  the  present  instance  does  not  affect  to  justify  the  whole 
of  the  publication,  and  we  are  to  see  whether  the  part  omitted  would, 
by  itself,  form  a  substantive  ground  of  an  action  of  hbel.     I  cannot  say 
that  it  is  of  that  description."     Therefore,  the  part  omitted  in  the  justifi- 
cation not  being  matter  on  which  an  action  would  lie,  it  was  held  that 
the  plaintiff  could  not  have  a  verdict.     But  in  the  present  case,  if  the 
plea  had  omitted  to  justify  the  comment,  there  is  no  doubt  that  the 
plaintiff  would  have  been  entitled  to  recover.     The  comment  is,  in  sub- 
stance, that  the  plaintiff  would  not  have  become  surety  unless  he  had 
been  hired.     That  alone  would  be  sufficient,  if  not  answered,  to  give 
the  plaintiff  a  verdict.     Clarke  v.  Taylor^  therefore,  docs  not  apply.     I 
do  not  say  that,  in  all  cases  where  an  alleged  libel  consists  partly  of 
comment,  it  should  be  left  to  the  jury  to  say  whether  the  comment  is 
fair,  because,  if,  as  the  Attorney-General  has  put  it,  the  words  were, 
"  he  has  murdered  his  father,  and  therefore  is  a  disgrace  to  human  na- 
ture," it  would  be  ridiculous  to  ask  whether  the  observation  was  or 
was  not  a  fair  comment.    But,  where  the  comment  raises  an  imputation 
of  motives  which  may  or  may  not  be  a  just  inference  from  the  preced- 
ing statement,  it  is  a  distinct  Ubel.     That  is  so  here ;  and  therefore  the 
question  put  to  the  jury  related  to  a  material  part  of  the  issue.     If  the 
defendant  had  meant  to  justify  as  to  the  facts  first  alleged,  and  those 
oidy,  he  should  have  contented  himself  with  showing  that  the  state- 
ments contained  in  the  affidavits  for  the  sitting  members  were  true,  and 
should  have  left  his  case  there,  which,  according  to  the  Attorney-Gene- 
ral, would  have  been  a  sufficient  plea.    But  he  has  gone  on  to  say  that 
the  comment  was  fair ;  and  wisely,  in  my  opinion ;  for,  if  not  justified, 
it  is  libellous.     Then  it  was  necessary  that  the  question  which  he  liira- 


Digitized  by  LjOOQIC 


752]  8  Adolphus  &  Ellis.  827 

self  raised  should  be  put  to  the  jury.     The  direction,  therefore,  was 
right 

Williams,  J.  Mr.  Attorney-General  assumes  that  the  comment 
suggesting  that  the  plaintiff  was  hired  makes  no  addition  to  the  pre- 
vious statement.  But,  where  a  question  is  raised  on  the  conduct  of  a 
party  who  becomes  security  when  in  a  state  of  ambiguous  solvency, 
such  an  allegation  must  have  a  material  effect  in  testing  the  character 
of  the  principal  transaction.  And,  a  justification  of  this  statement  being 
put  on  the  record,  and  properly,  the  opinion  of  the  jury  must  neces- 
sarily have  been  taken  upon  it.  Where  a  libel  has  been  justified  as 
being  the  report  of  a  trial,  a  mere  interjectional  remark  has  been  held 
to  deprive  it  of  protection.  The  comment  supposed  by  the  Attorney- 
General  on  the  fact  of  a  man  murdering  his  father  is  a  mere  conclusion 
upon  which  none  could  differ ;  it  adds  no  fact  or  feature  to  the  sug- 
gested case.  Here  the  comment  does  add  a  fact,  which  gives  character 
to  the  whole  transaction  previously  stated,  if  its  nature  were  uncertain 
before. 

Coleridge,  J.  The  libel  here  imputes  perjury  to  the  plaintiff  in 
representing  himself  as  a  fit  surety,  and  adds,  as  a  conclusion,  that  he 
must  have  been  hired.  The  question,  then,  is,  first,  whether  the  pro- 
priety of  such  a  conunent  can,  in  any  case,  be  put  to  the  jury.  The 
Attorney-General  says  it  cannot,  if  the  preceding  facts  are  justified. 
Yet  it  often  happens  that  the  whole  sting  and  injury  of  the  libel  are  in 
the  comment.  This  proposition,  therefore,  is  too  strong.  But  it  would 
be  as  much  too  strong  to  say  that  all  such  conunents  are  to  be  sub- 
mitted to  the  jury ;  for  there  are  cases,  one  of  which  has  been  put, 
where  the  inference  is  so  fair,  that,  if  you  prove  the  fact,  you  prove  the 
correctness  of  the  comment.  But  this  was  not  such  a  case.  The  com- 
ment introduced  an  additional  fact,  and  then  it  was  for  the  jury  to  say 
whether  that  was  fairly  done,  or  not.  I  think  therefore  that,  hi  this 
particular  case,  the  comment  was  properly  submitted  to  the  jury. 

Lord  Denman,  C.  J.  It  would  be  extravagant  to  say  that,  in  cases 
of  libel,  every  comment  upon  facts  requires  a  justification.  But  a  com- 
ment may  introduce  independent  facts,  a  justification  of  which  is  neces- 
sary. The  plea  is  perfectly  good,  justifying  the  libel,  partly  as  the 
report  of  proceedings  before  a  Court,  partly  as  stating  that  which  is  in 
itself  true,  and  partly  as  giving  a  fair  and  bond  fide  commentary  on  the 
proceedings  stated.  Now  a  comment  may  be  the  mere  shadow  of  the 
previous  imputation ;  but,  if  it  infers  a  new  fact,  the  defendant  must 
abide  by  that  inference  of  fact,  and  the  fairness  of  the  comment  must 
be  decided  upon  by  a  jury.  The  defendant  here  cannot  say  that,  if  the 
plaintiff  became  bail  under  the  circumstances  stated,  it  followed  as  a 
necessary  inference  that  he  was  hired. 

Rule  refused. 


JOHN    MURLEY  against  SHERREN,  GREENHAM,  and  PAR- 
KER.—p.  754. 

It  it  no  objection  in  law  to  a  oonreyanee,  that  the  grantor  acquired  the  property  by  a  fraacl,  and 
that  the  grant  tendi  (and  was  designed,  as  the  lulvene  party  alleges)  to  defeat  the  equitable 
right  of  third  persons  to  relief  against  such  fraud. 

As  the  right  (if  any)  of  an  heir  at  law  to  relief  against  a  fine  levied  by  a  lunatic  during  his 
lunacy. 
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Trespass  for  breaking  and  entering  plaintiff's  closes.  Plea,  that  the 
closes  were  and  are  the  closes,  soil,  and  freehold  of  defendant  Green- 
ham  ;  wherefore  Greenhara  in  his  own  right,  and  the  other  defendants 
as  his  servants,  &c.  Replication,  that  the  closes  were  the  closes,  &c., 
nf  plaintirt",  and  not  of  Greenham :  and  issue  thereof. 

On  the  trial  before  Goltman,  J.,  at  the  last  Somersetshire  assizes,  it 
appeared  that  the  locus  in  quo  had  formerly  belonged  to  Edward 
Thomas  Murley,  to  whom  the  plaintiff  was  heir  at  law.  In  1805,  E.  T. 
Murley  conveyed  the  locus  in  quo,  with  other  property,  to  a  person 
named  Templeman,  in  fee  by  a  fine.  In  1822  it  was  found,  upon  a 
commission  of  lunacy,  for  which  Greenham  had  applied,  that  E.  T. 
Murley  was,  and  had  been  ever  since  1792,  of  unsound  mind;  and 
Greenham  was  appointed  committee.  Green liam  afterwards  instituted 
proceedings  in  equity  to  recover  the  property  from  Templeman ;  but 
the  suit  was  compromised  in  1828,  on  the  terms  that  Templeman 
should  retain  some  portion  and  convey  the  residue  of  the  property 
claimed  to  Greenham.  In  1828  Templeman  accordingly  conveyed  the 
residue,  which  included  the  locus  in  quo,  to  Greenham.  The  plaintiff's 
counsel  contended  that  Greenham  could  not  make  title  under  this  con- 
veyance, if  the  jury,  under  the  circumstances,  considered  that  the  trans- 
action was  concerted  between  Templeman  and  Greenham  in  order  to 
defraud  the  lunatic.  The  learned  Judge  was  of  opinion  that  the  lunatic 
bad  no  legal  title  after  the  fine  of  1805,  and  that,  consequently,  assum- 
ing the  transaction  to  have  been  concerted  as  said  by  the  plaintiff's 
counsel,  the  right  of  the  lunatic,  against  which  the  fraud  was  practised, 
was  only  equitable ;  and  that  such  fraud  could  not  be  insisted  upon  at 
law  to  defeat  the  conveyance:  he- therefore  directed  the  jury  to  find 
for  the  defendants.     Verdict  accordingly. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It 
is  true  that  a  fine  levied  by  a  lunatic  is  valid  at  law  ;  3  Bac.  Ahr.  645, 
646 ;  Fines  and  Recoveries  (C,)  7th  ed.  But  a  court  of  equity  will 
decree  a  reconveyance;  Addison  v.  Dawsqn,  2  Vern.  678.  There 
was  therefore  an  equitable  right,  which  the  conveyance  of  1828  was 
intended  to  defeat.  That  avoided  the  transaction  at  law  :  for  tlie  prin- 
ciple is,  that  no  effect  shall  be  given  to  a  fraudulent  transaction ;  and, 
for  this  purpose,  it  can  make  no  difference  whether  the  fraud  bf! 
proved  by  showing  that  it  is  directed  against  legal  or  against  equitable 
rights. 

Cur,  adv.  vuif. 

Lord  D£NMAN,  C.  J.,  in  this  term  (November  22)  delivered  tlie 
judgment  of  the  Court. 

In  this  case  a  rule  was  moved  for  a  new  triaf,  on  the  ground  of  mis 
direction,  under  the  following  circumstances.  The  action  was  in  tres- 
pass ;  and  the  plea,  the  soil  and  freehold  of  Greenham,  one  of  the 
defendants.  The  land  had  originally  belonged  to  one  Murley,  who, 
by  a  deed  of  1805,  had  conveyed  it  to  Templeman,  and  levied  a  fine 
thereupon  to  the  use  of  Templeman.  In  1822  Greenham  applied  for  a 
commission  of  lunacy ;  under  which  Murley  was  found  to  have  been  a 
lunatic  for  thirty  years  preceding,  and  Greenham  was  appointed  the 
committee  of  the  estate.  He  then  proceeded  in  equity  against  Tem- 
pleman, but  finally  compromised  with  him,  and  himself  took  a  convey- 
ance from  him  in  1828.  On  this  title  the  defendants  relied  to  make  out 
their  plea,  it  being  settled  law,  that,  if  a  lunatic  levies  a  fine,  neither 
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he,  nor  those  who  represent  him,  shall  avoid  it ;  Beverley^s  Case,  4  Co. 
123,  b.  Mr.  Erlcy  for  the  plaintiff,  contended  that  he  might  impeach 
these  transactions  by  showing  fraud  practised  on  the  alleged  lunatic ; 
the  learned  Judge,  however,  stated  that  no  effect  was  to  be  given  to 
any  such  evidence,  unless  he  was  prepared  to  show  fraud  practised  by 
Greenham  on  Terapleman:  for  that  Templeman's  title  under  the  fine 
must  be  taken  to  be  good  in  law,  and  therefore  the  only  deed  open  to 
impeachment  was  the  conveyance  from  Templeman  to  Greenham. 

This  ruling,  upon  which  the  learned  Judge  acted  in  his  summing  up, 
was  the  ground  of  the  application ;  and  it  was  argued  that,  although 
at  law  the  fine  of  the  lunatic  might  not  be  liable  to  impeachment  on  the 
ground  of  the  lunacy  of  the  conusor,  yet,  as  this  might  in  effect  be  done 
in  equity  (for  which  ^iddison  v.  Dawson,  2  Vern.  678,  was  cited,)  the 
plaintiff  ought  to  have  been  permitted  to  show  that  the  whole  transac- 
tion was  void. 

We  are  of  opinion,  however,  that  the  niling  of  the  learned  Judge 
was  perfectly  right.  We  express  no  opinion  as  to  the  relief  which  a 
Court  of  Equity  may  be  competent  to  give.  But  it  is  of  great  import- 
ance that  a  Court  of  Law  should  proceed  on  l^gal  principles,  and  not  be 
induced  to  depart  from  them  by  any  hardship  in  the  particular  case. 
At  law  the  fine  is  valid,  and  nothing  has  been  done  to  avoid  it :  full 
effect,  therefore,  must  be  given  to  it.  The  result  is  that  Templeman 
was  competent  to  convey  a  good  legal  title  to  Greenham ;  and  no  evi- 
dence was  tendered  to  show  that,  as  between  these  two,  he  had  not 
done  so.     There  must  be,  therefore,  no  rule. 

Rule  refused. 


GROOM  and  Others,  Assignees  of  RAVEN,  a  Bankrupt, 
against  WEST.— p.  758. 

Dedaration,  by  asrignees  of  R.,  a  l^krapt,  stated  that  defendant,  in  considenitiAn  that  R.  woald 
•ell  and  deliver  to  him  sugan  at  the  rate  and  price  of,  Ac,  agreed  to  pay  him  for  the  same, 
prompt  two  months,  or  an  acceptance  at  serenty  days  if  required ;  that  the  goods  were  di»ii- 
vered  to  and  received  by  defendant,  before  the  bankruptcy^  on  the  terms  aforesaid,  but  he  did 
not,  though  required  before  the  bankruptcy,  pay,  then,  or  since,  by  an  acceptance,  nor  did  he 
otherwise  pay ;  whereby  R,  before  his  bankruptcy  lost  the  use  and  benefit  of  such  acceptinoe, 
and  the  benefit  which  would  have  accrued  to  him  from  having  it  discounted  and  raising 
money  on  it  for  his  use  in  the  way  of  hia  trade,  and  was  put  to  loss  and  inconvenience  by 
not  having  such  acceptance  to  negotiate,  and  his  ettatt  applicable  to  the  payment  ofhisjunt 
debU  wa$t  by  reason  of  the  nonrpayment  for  the  goods  tn  manner  aforenatd,  diminished  in 
value,  to  the  damage  of  the  assignees  and  creditors.  Plea,  set-off  for  a  debt  due  from  R. 
before  bankruptcy.    Demurrer. 

Held,  that  the  concluding  averments  of  the  declaration  did  not  show  a  special  damage  to  the 
plaintifls,  but  only  a  common  pecuniary  loss :  that  the  case  appearing  on  the  declaration  was 
one  of  mutual  credit,  within  itat  6  G.  4,  c.  16,  s.  60,  and  that  a  seiK>ff  might  be  pleaded. 

Assumpsit.  The  first  count  of  the  declaration  stated  that  hereto- 
fore, and  before  Raven  became  bankrupt,  viz.  on  23d  June,  1835,  in 
consideration  that  Raven,  at  defendant's  request,  would  sell  and  deliver 
to  him  a  certain  quantity,  viz.  five  hogsheads,  of  Demerara  sugar,  tares 
as  settled  with  the  merchant,  at  a  certain  rate  or  price  then  agreed  upon 
between  Raven  and  defendant,  viz.  at  the  rate  or  price  of  21.  15«.  for 
each  and  every  hundred  weight  of  the  said  sugar,  amounting  in  the 
whole  to  a  large  sum,  viz.  175?.  0«.  4d.,  defendant  promised  Kaven  to 
accept  the  said  sugars,  and  pay  him  for  the  same  in  manner  following. 

Digitized  by  VjOOQIC 


830  Groom  t?.  West.   M.T.1838.  [758 

that  IS,  prompt  two  months,  or  an  acceptance,  that  is  to  say  of  a  bill  of 
exchange,  for  the  amount  thereof,  payable  seventy  days  after  the  date  of 
such  bill,  if  such  acceptance  should  be  required  by  Raven,  the  said  seller. 
Averment  that  Raven,  confiding,  &c.,  did  afterwards  and  before  he  be- 
came bankrupt,  viz.  on,  &c.,  sell  and  deliver  the  said  quantity  of  goods 
to  defendant  on  the  terms  aforesaid,  and  defendant  then  accepted  the 
same.  And  that,  although  Raven  afterwards  and  before  he  became  bank- 
rupt, viz.,  on,  &c.,  required  defendant  to  pay  him  for  the  said  sugars  by 
an  acceptance  according  to  the  terms  of  the  said  sale,  yet  defendant, 
not  regarding,  &c.,  did  not  nor  would,  when  he  was  so  required,  or  at 
any  time  before  or  afterwards,  pay  Raven  before  he  became  bankrupt, 
or  the  plaintiffs,  assignees  as  aforesaid,  the  said  price  of  the  said  goods, 
or  any  part  thereof,  by  an  acceptance  or  otherwise  howsoever,  but  has 
hitherto  wholly  neglected  and  refused,  and  still  neglects,  &c.,  so  to  do ; 
and  by  reason  thereof  Raven,  before  he  became  a  bankrupt,  lost  and 
was  deprived  of  the  use  and  benefit  of  an  acceptance  of  and  by  defend- 
ant for  the  said  price  of  the  said  sugars,  and  all  the  benefit  and  advan- 
tage which  would  have  accrued  to  him  from  having  the  said  acceptance 
discounted,  and  raising  money  thereby  for  his  use  and  accommodation 
in  the  way  of  his  trade  and  business,  and  was  thereby  also  put  to  great 
loss,  trouble,  and  inconvenience,  by  reason  of  not  having  the  said  bill 
to  negotiate ;  and  the  personal  estate  and  effects  of  Raven,  applicable  to 
the  discharge  of  his  just  debts,  were  thereby  and  by  reason  of  the  non- 
payment of  and  for  the  said  goods  or  any  part  thereof,  in  manner  afore- 
said, much  diminished  in  value,  to  the  great  damage  of  plaintiffs  as 
assignees,  and  of  the  creditors  seeking  relief  under  the  fiat,  &c. 

The  second  count  stated  that  defendant  had  bought  of  Raven,  and 
Raven  had  sold  to  him,  goods  at  a  certain  price,  viz.,  &c.,  to  be  paid  for 
prompt  two  months,  or  by  an  acceptance  at  seventy  days,  if  required, 
and  other  goods  at  a  certain  price,  &c.,  to  be  paid  for  on  delivery,  the 
proceeds  and  value  of  which  several  quantities  of  goods  amounted  in 
the  whole  to  a  large,  &c.,  viz.,  615?.,  which  goods  respectively  had  been 
delivered  to  and  accepted  by  defendant  before  the  bankruptcy,  but  neither 
the  acceptance  had  been  given,  though  required,  nor  had  the  payment 
been  made  in  any  way :  and  that,  in  consideration  thereof,  and  of  an 
agreement  that  the  goods  should  be  paid  for  by,  and  that  Raven  should 
take,  defendant's  acceptance  as  after  mentioned,  defendant  promised 
Raven  to  accept  a  bill  for  the  amount  of  all  the  last-mentioned  goods 
when  requested ;  that,  before  the  bankruptcy,  Raven  consented  to  take 
such  acceptance,  and  to  wit,  on,  &c.,  requested  defendant  to  pay  him  for 
the  last-mentioned  goods  by  such  acceptance.  Averment  of  breach  and 
damages  substantially  as  in  the  first  count. 

Plea,  that  before  and  at  the  time  of  the  fiat,  to  wit,  &c.,  Raven  was 
indebted  to  defendant  in  lOOOi.  for  goods  before  then  sold  and  delivered, 
and  money  before  then  lent,  by  defendant  to  Raven,  without  notice  to 
defendant,  when  he  gave  credit  to  Raven  for  the  said  sum,  &c.,  of  any 
act  of  bankruptcy,  &c. :  set-off. 

Demurrer,  assigning  for  causes :  that  the  set-off  is  pleaded  to  a  de- 
claration for  unliquidated  damages ;  that  there  does  not  appear  by  the 
plea  to  have  been  any  mutual  credit  between  Raven  and  the  defendant 
before  or  at  the  time  of  making  the  several  contracts  mentioned  in  the 
declaration,  but,  on  the  contrary,  it  appears  by  the  declaration  that  the 
several  goods  therein  re:?pectively  mentioned  were  to  have  been  paid  for 
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by  the  defendant  by  acceptances  to  be  immediately  given  by  the  defend- 
ant to  Raven,  and  which  he  might  negotiate  and  get  discounted  for  the 
purposes  of  his  trade ;  and  each  of  the  dealings  and  transactions  in  the 
declaration  mentioned  was  a  distinct  and  independent  dealing  and  trans- 
action, made  and  effected  as  such,  and  not  with  reference  to  the  general 
state  of  accounts,  debts,  or  credits,  or  any  mutual  credit  between  Ra- 
ven and  the  defendant :  That  it  does  not  appear  by  the  plea  that,  when 
the  contracts  mentioned  in  the  declaration  were  entered  into,  Raven  was 
indebted  to  the  defendant;  and  his  becoming,  so  after  breach  of  those 
contracts  (which  ought  to  have  been  immediately  fulfilled  by  defendant) 
can  be  no  answer  to  the  breach  of  such  contract  at  the  periods  when 
such  breaches  were  respectively  committed :  and  that  the  plea  attempts 
to  substitute  for  the  mode  of  payment  contracted  for  in  respect  of  the 
goods  mentioned  in  the  declaration,  a  different  mode,  more  prejudicial 
to  the  seller,  and  not  appearing  to  have  been  assented  to  by  him  or 
the  assignees.  It  was  also  stated,  in  the  margin  of  the  paper-book,  aa 
an  objection  by  the  defendant,  that  neither  count  of  the  declaration 
averred  any  tender  of  the  bill  to  be  accepted,  or  waiver  of  such  tender. 
Joinder  in  demurrer. 

Sir  F.  Pollock^  for  the  plaintiff. — The  object  of  this  demurrer  is  to 
defeat  a  practice  resorted  to  for  obtaining  more  than  a  proportional 
payment  out  of  a  bankrupt's  estate.  A  trader  being  likely  to  fail,  one 
of  his  creditors,  knowing  him  to  be  in  that  situation,  contracts  with  him 
for  goods,  undertaking  to  pay  or  give  a  bill  immediately ;  but,  having 
the  goods,  he  either  presents  in  payment  a  bill  of  the  bankrupt's  own, 
or  refuses  to  pay  or  give  any  bill,  leaves  the  assignees  to  their  action, 
and  then  sets  off  the  debt  due  from  the  bankrupt  to  him,  thus  securing 
to  himself,  if  the  set-off  be  allowed,  20«.  in  the  pound,  as  in  a  case  of 
mutual  credit.  Fair  v.  M*lver^  16  East,  130,  furnishes  an  example  of 
this  kind  of  contrivance.  [Patteson,  J. — In  that  case  facts  showing 
fraud  were  before  the  Court.  Wo  cannot  assume  that  this  is  such  a 
transaction.]  If  the  contract  with  the  bankrupt  was  not  made  for  the 
purpose  of  fraud,  still  this  use  of  it  is  a  fraud.  On  the  question,  whe- 
ther this  be  a  case  of  mutual  credit,  Rose  v.  SimSy  1  B.  &  Ad.  621,  (20 
E.  C.  L.  R.,)  is  decisive.  Taunton,  J.,  says  there,  "  A  mutual  credit 
may  be  said  to  exist  where  there  is  a  debt,  or  something  which  will  end 
in  a  debt.  Here  neither  was  shown,  but  only  a  cause  of  action,  namely, 
the  failure  of  the  defendant  to  endorse  pursuant  to  his  engagement. 
Immediately  upon  that  failure,  a  right  of  action  accrued  to  the  plaintiff, 
but  not  a  debt.  The  damages  were  unliquidated,  and  their  amount 
dependent  on  circumstances."  In  a  note  at  the  end  of  that  case,  it  is 
stated  that  "  A  party  cannot  avail  himself  of  his  own  wrongful  act  as 
establishing  a  mutual  credit  within  the  statute;  as  where  a  creditor, 
with  whom  bills  of  exchange  are  deposited  by  his  debtor  for  a  specific 
purpose,  detains  them  against  good  faith."  Key  v.  Flinty  8  Taunt.  21, 
(4  E.  C.  L.  U.,)  Ex  parte  Flinty  1  Swanst.  30,  and  Buchanan  v.  Findlay^ 
9  B.  &  C.  738,  (17  E.  C.  L.  R.,)  are  cited.  It  is  true,  that  where  a  bill 
has  become  due  it  constitutes  a  debt ;  and  that  on  a  contract  to  pay  for 
goods  sold  by  a  bill  the  seller  may  declare  as  for  goods  sold :  but  it  is 
not  necessary  that  he  should  do  so ;  and  the  contract  is  not,  necessarily, 
part  of  a  mutual  credit.  It  clearly  would  not  be  so  if  the  parties  agreed 
that  a  bill  should  be  given  and  taken,  and  that  that  transaction  should 
stand  apart  from  all  others ;  or,  in  express  terms,  that  it  should  not  be 
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a  matter  of  mutual  credit.  It  is  the  same  where  the  obvious  sense  of 
the  transaction  is  that  it  shall  stand  by  itself.  At  least  the  wrongdoer, 
who  has  engaged  to  give  a  bill,  and  failed,  cannot  insist  that  the  trans- 
action constitutes  a  debt :  the  assignees  may,  if  they  choose,  waive  the 
more  beneficial  contract  and  proceed  as  for  a  common  debt ;  but  he  can- 
not compel  them  to  do  so.  [Patteson,  J.. — If  a  person  takes  goods  on 
a  contract  that  he  shall  give,  and  the  seller  receive,  an  acceptance  for 
them,  how  can  it  be  said  that  that  is  not  a  credit  ?  If  the  acceptance 
were  given  and  received,  would  not  that  be  a  credit ;  unless  you  set  up 
the  fraud  ?  The  test  mentioned  in  Rose  v,  Sims,  1  B.  &  Ad.  526,  (20 
E.  C.  L.  R.,)  is,  that  there  shall  be  a  debt,  or  something  which  will 
end  in  a  debt.  Is  not  that  so  here  ?]  Credit  does  not  mean  simply 
trusting.  Suppose  there  were  a  special  agreement  that  a  certain  supply 
of  merchandise  should  be  paid  for  in  goods ;  that  would  not  be  a  mutual 
credit  within  sect.  50  of  stat.  6  G.  4,  c.  16.  Yet  in  principle  it  can 
make  no  essential  difference  whether  the  payment  is  to  be  by  a  specific 
payment  of  money,  or  by  goods.  The  agreement  to  pay  by  a  bill  is 
like  an  agreement  to  give  goods.  Suppose  the  acceptance  to  be  given 
and  received  were  that  of  a  third  person ;  there  would  be  a  credit  to  the 
party  giving  the  acceptance ;  but  no  one  would  say  it  was  a  case  of 
mutual  credit  within  the  statute.  The  bankrupt  is  entitled  to  treat  this 
transaction  as  one  of  barter ;  to  look  upon  the  bill  merely  as  a  thing  in 
respect  of  which  trover  would  have  lain,  as  in  Key  v.  Flint,  There 
the  bankrupts,  whose  assignees  sued  in  trover,  had  deposited  a  bill  with 
the  defendant  in  order  that  he  might  get  it  discounted ;  he  advanced 
a  part  only  of  the  amount,  and  kept  the  bill,  promising  further  advances ; 
'  and  it  was  held  that  the  assignees,  paying  back  what  had  been  advanced, 
might  recover  for  the  amount  of  the  bill,  though  the  bankrupts  were 
indebted  to  the  defendant  at  the  time  of  depositing  the  bill  with  him. 
The  Court  of  Common  Pleas  did  not  consider  this  a  case  of  mutual 
credit,  the  bill  having  been  deposited  for  a  specific  purpose,  with  an 
understanding  that  it  was  not  to  go  into  the  general  account.  In  Olive 
V.  Smithy  5  Taunt.  56,  (1  E.  C.  L.  R.,)  the  law  of  mutual  crfedit  was 
considered  as  extending  to  deposits  which  might  be  the  subject  of  trover ; 
but  that  doctrine  was  corrected  in  Rose  v.  Harty  8  Taunt.  499,  (4  E.  C. 
L.  R.,)  and  Buchanan  v.  Findlay,  9  B.  &  C.  738,  (17  E.  C.  L.  R.)  In 
the  latter  case  the  bankrupts  had  sent  bills  to  the  defendants,  who  were 
their  creditors,  to  be  discounted,  and  applied  to  particular  purposes; 
the  defendants  held  the  bills  till  they  were  due,  and  then  received  and 
kept  the  proceeds ;  and  it  was  decided  that  an  action  of  money  had  and 
received  lay  against  them  for  the  amount,  at  the  suit  of  the  assignees, 
though  the  bankrupts  were  still  debtors  to  the  defendants.  Yet  there, 
if  in  any  such  case,  it  might  have  been  said  that  the  transaction  was 
one  terminating  in  a  debt  on  the  part  of  those  dealing  with  the  bank- 
rupts. The  law,  then,  as  applicable  to  the  present  case  is,  that,  where 
a  bill  which  should  have  been  given  has  been  withheld  contrary  to  the 
faith  on  which  the  particular  dealing  took  place,  a  special  action  on  the 
case  lies ;  and  mutual  credit  cannot  be  alleged,  nor  a  set-off  pleaded 
[Lord  Den  MAN,  C.  J. — Is  there  any  damage  really  shown  here  beyond 
the  loss  of  the  money  ?]  It  must  be  admitted  that,  for  the  mere  non- 
payment of  money,  damages  cannot  be  recovered  beyond  the  interest ; 
but,  where  a  trader  loses  the  benefit  of  a  bill  which  he  contemplated 
turning  into  money,  he  is  entitled  to  damages,  without  a  more  specific 
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allegation  of  inconvenience  than  is  made  here.  [Patteson,  J. — Does 
any  inconvenience  appear  which  can  give  a  right  of  action  to  the 
assignees?  There  is  an  averment  of  injury  to  the  estate,  but  it  is 
strangely  alleged.]  In  Gibson  v.  Bell,  1  New  Ca.  743,  (27  E.  C.  L.  R.,) 
iprhere  it  was  held  that  a  demand  for  money  lent  might  be  set  off  against 
a  claim  by  assignees  for  not  accepting  a  bill  and  delivering  it  to  the 
bankrupt  pursuant  to  agreement,  one  ground  of  the  judgment  was,  that 
no  special  damage  was  alleged ;  the  Lord  Chief  Justice  observing  that 
the  bill  to  be  accepted  would  have  been  a  security  for  a  settled  and 
ascertained  balance  on  account  of  goods.  [Patteson,  J. — The  same 
observation  seems  applicable  to  the  second  count  here.]  If  it  becomes 
necessary,  that  count  may  be  abandoned.  The  whole  transaction  in 
Gibson  v.  Bell  turned  upon  mutual  credit ;  the  acceptance  was  to  be 
given  merely  to  secure  a  balance,  and  not  as  a  specific  mode  of  payment 
to  be  made  available  in  a  pecular  manner.  Here  the  bill  was  to  be  used 
by  paying  it  away,  and  there  was,  in  the  particular  transaction,  no 
mutual  credit.  Goods  were  bartered  for  a  bill.  Lastly,  it  is  suggested 
that  the  declaration  does  not  aver  any  tender  of  a  bill  for  acceptance ; 
but,  supposing  that  this  objection  would  have  been  good  if  specified  as 
a  ground  of  demurrer,  which  it  is  not,  it  is  cured  by  pleading  over. 

Bramwellj  contra. — ^No  question  of  fraud  can  arise  on  these  pleadings. 
If  the  mere  fact  of  non-payment  by  the  defendant  could  raise  it,  such  a 
question  might  arise  on  every  plea  of  set-off.  The  judgment  in  Fair  v, 
Jflver,  16  East,  180,  did  not  turn  simply  on  the  fraud ;  the  ground  of 
decision  was,  that  the  defendants  were  not  bona  fide  holders  of  the  bill : 
but  that  point  would  have  been  immaterial,  if  the  fact  of  taking  with 
intent  to  set  it  off  had  been  sufficient  to  invalidate  their  claim.  Hankey 
V.  Smith,  3  T.  R.  507,  note  (a),  shows  that,  where  parties  holding  a  bill 
buy  goods  of  the  acceptor  for  the  purpose  of  covering  the  bill,  a  mutual 
credit  is  created,  and  on  his  bankruptcy  the  bill  may  be  set  off  in  ac- 
count with  his  estate,  though  he  was  not  informed,  at  the  time  of  the 
purchase,  that  the  buyers  held  his  acceptance.  The  Court,  then,  cannot 
say  judiaially  on  these  pleadings  that  there  is  fraud  on  the  defendant'^ 
part.  [Lord  Denman,  C.  J. — Clearly  not :  there  is  no  doubt  of  that.] 
Then,  the  claim  in  the  declaration  is  a  "debt  or  demand*'  which  may  be- 
the  subject  of  set-off  under  stat.  6  G.  4,  c.  16,  s.  50.  The  comprehen- 
sive effect  of  the  word  "  demand"  is  shown  by  various  instances  in  Com.. 
Dig.  Release  (B.  1.)  A  claim  like  that  now  sued  upon  by  the  assignees 
might  also,  by  a  party  having  such  claim,  have  been  proved  against  the* 
estate  as  a  debt :  and,  therefore,  when  the  assignees  proceed  upon  it,  a 
debt  may  be  set  off  against  it.  In  Forster  v.  Surtees,  12  East,  605,  the 
plaintiffs  and  defendants  were  bankers,  and  the  declaration  (in  assumpsit) 
stated  their  practice  to  have  been,  that  the  plaintiffs  should  weekly,  on 
Saturday,  forward  to  the  defendants,  for  their  use,  all  bank  notes  paya- 
ble on  demand  by  the  defendants  which  had  come  to  the  plaintiffs'  hands 
during  the  week,  and  that  the  defendants,  having  received  the  same, 
should,  on  or  before  Friday,  weekly,  forward  to  the  plaintiffs,  for  their 
use,  all  the  bank  notes  payable  on  demand  by  the  plaintiffs  which  should 
be  in  the  defendants'  possession  on  such  Friday ;  that,  if  such  last-men- 
tioned notes  should  amount  to  a  less  sum  than  those  received  by  the  de- 
fendants from  the  plaintiffs  on  the  previous  Saturday,  (after  deducting 
any  sums  with  which  the  plaintiffs  might  on  that  day  have  debited  them- 
selves in  account,)  the  defendants  should,  on  such  Friday,  send  the 
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plaintiffs  a  bill  of  exchange  drawn  by  the  defendants  on  a  banker  in 
London  for  the  balance,  payable  to  the  plaintiffs  or  their  order  twenty 
days  after  date :  that  there  was  a  corresponding  arrangement  in  case  of 
a  balance  against  the  plaintiffs :  that,  in  consideration  of  the  plaintiffs 
having  on  Saturday,  &c.,  forwarded  to  the  defendants  bank  notes  of  the 
defenaants  to  the  amount  of  1984?.,  (according  to  the  practice,)  the  de- 
fendants promised  to  send  them,  on  Friday,  &c.,  all  the  bank  notes 
payable  by  the  plaintiffs,  &c.,  (according  to  the  practice,)  or,  if  they 
should  not  equal  1984/.,  then  to  send  the  plaintiffs,  on  such  Friday,  with 
such  notes,  a  bill  (as  before  described)  for  the  balance :  and  the  declara- 
tion alleged,  as  a  breach,  the  omission  to  send  such  notes  of  the  plaintiffs, 
or  a  bill  for  such  balance.  The  defendants  pleaded  that  they  became 
bankrupt  after  the  causes  of  action  accrued,  and  after  the  bill,  if  given, 
would  have  been  payable,  and  that  they  obtained  their  certificate :  and 
on  general  demurrer  it  was  held  that  the  pleas  were  good,  the  cause  of 
action  being  a  debt,  which  was  discharged  by  certificate.  There  the 
contra<it  declared  upon  was  prior  to  any  actual  debt ;  the  case,  therefore, 
is  not  affected  by  the  observation  on  Gibson  v.  Bell,  that  the  contract 
had  reference  to  an  ascertained  balance.  Lord  Ellenborough  said,  in 
Forater  v.  SurteeSy  "  This  is  substantially  the  subject-matter  of  a  debt, 
and  not  the  case  of  a  mere  breach  of  duty  for  which  the  plaintiffs  could 
have  declared  for  or  recovered  any  special  damage  ultra  the  debt  for 
which  the  bill  was  to  be  given.**  The  declaration  here  brings  the  pre- 
sent case  precisely  within  that  remark.  As  to  special  damage,  there  is 
no  averment  here  under  which  it  could  be  recovered.  The  injury  com- 
plained of  is  merely  such,  in  substance,  as  might  be  alleged  on  a  count 
for  goods  sold ;  that  the  plaintiff  was  prejudiced  by  not  being  paid.  The 
contract  is  called  a  barter ;  but  the  declaration  treats  it  as  a  contract  for 
payment.  It  states  that  the  defendant  promised  to  pay  for  the  sugars, 
prompt  two  months,  or  an  acceptance,  and  that  he  was  afterwards  re- 
quired by  the  bankrupt  to  pay  by  an  acceptance.  An  action  in  the 
common  form,  for  goods  sold,  would  have  lain  on  such  a  contract. 
There  is,  therefore,  no  essential  distinction  between  this  case  and  Gibson 
V.  Bell ;  and  there  the  Court  of  Common  Pleas  adopted  the  principle 
acted  upon  in  Rose  v.  Sims,  1  B.  &  Ad.  521,  (20  E.  C.  L.  R.,)  where 
Taunton,  J.,  observed :  "A  mutual  credit  may  be  said  to  exist  where 
there  is  a  debt,  or  something  which  will  end  in  a  debt.  Here  neither 
was  shown,  but  only  a  cause  of  action."  *'  The  damages  were  unliqui- 
dated, and  their  amount  dependent  on  circumstances.  How  could  the 
commissioners,  in  such  a  case,  have  stated  an  account  between  the  par- 
ties, as  directed  by  the  act  ?*'  Here  the  damages  are  liquidated.  The 
commissioners  might,  at  any  rate,  have  put  a  value  on  the  undertaking 
to  give  an  acceptance  ;  that  value  would  have  been  the  amount  of  the 
bill,  minus  discount.  As  to  the  objection  that  Raven  does  not  appear 
by  the  plea  to  have  been  indebted  to  the  defendant  when  the  contracts 
declared  upon  were  made,  it  is  not  necessary  to  a  mutual  credit  that 
both  parties  should  have  given  credit  at  the  same  time.  That  was  not 
so  in  Hankey  v.  Smith.  It  is  sufficient  if  both  parties  had  given  credit 
at  any  time  before  the  fiat.  It  is  also  objected  that  the  plea  attempts 
to  substitute  another  mode  of  payment  for  that  agreed  upon,  without 
consent  of  the  creditor.  But  that  might  be  said  in  other  cases  of 
set-off,  where  no  such  objection  has  ever  been  recognised.  And  this 
is  not  such  a  substitution.     The  plea  admits  a  breach  of  the  contract^ 
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bat  sets  up  in  defence  something  which  has  happened  since.  The  decla- 
ration is  faulty  in  not  sufScientlj  averring  tender  of  a  bill  for  acceptance. 
Read  v.  McMtaer^  Comyn  on  Contracts,  181,  2d  ed.,  shows  that  such 
tender  was  necessary  on  the  bankrupt's  part.  And  the  plea  does  not 
cure  this  defect ;  for  it  does  not  allege  anything  which  could  not  be  true 
unless  the  fact  omitted  in  the  declaration  had  taken  place.  [Coleridge, 
J. — Is  not  there  an  averment,  in  substance,  that  the  necessary  demand 
of  an  acceptance  was  made  ?  Patteson,  J. — Suppose  you  had  traversed 
that  averment,  must  not  they,  on  the  trial,  have  proved  a  proper  de- 
mand ?]  The  defendant  has  traversed  it  in  one  of  his  pleas,(a)  and  is 
content  if  the  traverse  will  have  the  effect  suggested ;  but  the  averment, 
that  he  was  required  to  pay  by  an  acceptance,  and  refused,  does  not 
seem  to  imply  the  tender  of  a  bill. 

Sir  F,  Pollock  J  in  reply. — Hankey  v.  Smith  shows  that  there  may 
be  a  mutual  credit  though  it  was  not  contemplated  by  both  parties.  But 
if  the  plaintiffs  here  were  entitled  to  sue  as  for  a  debt,  they  may  also 
insist  wholly  on  the  special  contract,  and,  electing  to  do  so,  they  exclude 
the  plea  of  set-off.  So  Parke,  J.,  in  Thorve  v.  Thorpe^  8  B.  &  Ad.  684, 
(23  £.  C.  L.  B.,)  says,  ^^  If  the  plaintiff  haa  chosen,  instead  of  assumpsit 
for  money  had  and  received,  to  bring  a  special  action  for  the  breach  of 
duty,  there  could  have  been  no  set-off,  because  it  would  have  been  an 
action  for  unliquidated  damages.  But  by  bringing  assumpsit  for  money 
had  and  received,  he  lets  in  the  consequences  of  that  form  of  action, 
one  of  which  is  the  right  of  set-off.'*  [Patteson,  J. — Has  Eland  v. 
Karvj  1  East,  875,  ever  been  overruled  ?  The  plaintiff  there  declared 
for  goods  sold ;  the  defendant  set  off  bills  of  exchange ;  the  plaintiff 
replied  an  agreement  to  pay  in  ready  money ;  and  the  Court  held,  on 
demurrer,  that  the  plea  of  set-off  was  not  answered.  That  seems  a  very 
strong  decision.]  If  no  express  contract  for  ready  money  was  mentioned 
in  the  declaration,  the  replication  was  a  departure.  And  Lord  Ellen- 
borough  said  in  Fair  v.  ATIver^  16  East,  188,  ^' As  to  the  case  of  Mand 
V.  KatTj  where  a  party  upon  a  sale  of  goods  had  stipulated  for  ready 
money  payment  only,  which  was  held  to  be  satisfied  by  a  payment  made 
with  his  own  bill,  I  defer  to  the  authority,  but  am  not  convinced  by  it." 
[Bramwell  referred  to  the  following  passage  of  the  judgment  of  Little- 
dale,  J.,  in  Clarke  v.  Fell,  4  B.  &  Ad.  407,  (24  E.  C.  L.  R.)  « If, 
indeed,  the  defendants  had  delivered  the  stanhope  without  insisting  on 
the  agreement  for  ready  money,  and  afterwards  brought  an  action, 
the  set-off  on  the  other  side  would  have  been  let  in,  Corr^orth  v.  Rivett^ 
2  M.  &  S.  610,  (28  E.  C.  L.  R.)"] 

Lord  Denman,  C.  J. — The  plaintiffs  declare  on  breach  of  an  agree- 
ment  to  pay  for  goods  sold,  prompt  two  months,  or  by  an  acceptance. 
And  th'e  only  important  question  is,  whether  a  debt  can  be  set  off 
against  the  claim  as  declared  upon.  I  think  there  was  clearly  a  mutual 
credit,  and  that  the  stipulated  mode  of  payment  is  of  no  essential 
importance  to  the  consideration  whether  stat.  6  6.  4,  c.  16,  s.  50, 
attached,  and  the  debtor  acquired  a  right  to  set  off  at  his  option.  For- 
8ter  V.  Surtees,  12  East,  605,  Gih8on  v.  Bell,  1  New  Ca.  743,  (27  E.  C. 
L.  R.,)  and  Moae  v.  Sims,  1  B.  &  Ad.  521,  (20  E.  C.  L.  R.,)  support 
this  opinion ;  and  there  is  no  case  inconsistent  with  it.  Parke,  J.,  said, 
in  Thorpe  v.  Thorpe,  8  B.  &  Ad.  584,  (28  E.  C.  L.  R.,)  that,  if  the 
plaintifi,  instead  of  assumpsit  for  money  had  and  received,  had  brought 
a  special  action  for  breach  of  duty,  there  could  have  been  no  set-off^ 
(a)  Not  in  th»  p*per-book.  L^iym^eu  uy  ^^  ^  ^^  IC 


836  Groom  17.  West.  M.T.  1838.  [771 

because  the  damages  would  have  been  unliquidated.  But  the  case  there 
was,  that  B.  received  from  A.  a  bill,  to  be  paid  on  A.'s  account,  and  for 
a  debt  due  from  A.  to  0. ;  and  B.  obtained  discount  of  the  bill,  but  did 
not  pay  over  the  proceeds.  A.  sued  for  money  had  and  received,  and 
therefore  treated  the  liability  as  a  debt;  consequently  a  set-off  was 
admissible.  If  he  had  brought  his  action  for  the  breach  of  duty,  there 
could  have  been  no  set-off  to  what  would  then  have  been  a  demand  for 
unliquidated  damages.  It  would  have  been  as  if  A.  had  employed  a  carrier 
to  deliver  a  letter  containing  a  bill  of  exchange  with  which  a  debt  of  A-'s 
was  to  be  paid,  and  the  carrier  had  converted  the  bill,  in  consequence  of 
which  A.  had  been  arrested  for  the  debt.  Such  a  case  is  entirely  different 
from  that  of  money  had  and  received.  I  doubt  whether  in  any  instance 
a  mere  pecuniary  loss  from  breach  of  contract  can  be  deemed  such  a 
special  damage  as  excludes  a  set-off.  There  are  a  thousand  cases  where 
a  pecuniary  damage  is  the  occasion  of  great  loss,  owing  to  particular 
circumstances ;  but  we  never  hear  of  its  being  treated,  on  that  account, 
otherwise  than  as  pecuniary  damage.  To  say  that  the  bankrupt's  per- 
sonal estate  and  effects  were  diminished  in  value  is  stating  that  which, 
in  contemplation  of  law,  is  merely  a  pecuniary  loss.  I  therefore  think 
that  the  plea  is  good. 

Patteson,  J. — I  disclaim  any  argument  from  the  inconvenience  wbich, 
it  is  said,  this  demurrer  was  intended  to  meet.  The  rule  that,  on  demurrer, 
the  Court  can  look  only  at  the  facts  stated  on  the  record,  is  a  salutary 
one ;  and  to  depart  from  it  introduces  much  mischief.  We  are  bound 
to  observe  it  to  the  greatest  possible  extent.  Any  consideration  of 
fraud,  therefore,  in  the  present  case,  must  be  excluded.  Then  the  ques- 
tion is,  whether  this  record  shows  a  mutual  credit.  Now,  it  is  not  pos- 
sible to  say  that,  where  goods  are  sold  for  money,  at  a  price  to  be  paid 
by  bill,  or  however  else,  that  contract  does  not  admit  of  a  mutual  credit ; 
though  it  is  true  that,  if  a  party  sends  another  bills  to  be  applied  to  a 
specific  purpose,  the  receiver  cannot,  by  applying  them  to  his  own  needs, 
alter  the  purpose,  and  make  the  trust  a  debt.  That  appears  from  Bu- 
chanan V.  Findlay^  9  B.  &  C.  738,  (17  E.  C.  L.  R.,)  and  other  cases. 
A  mutual  credit  exists,  (as  was  said  in  Rose  v.  Sims^  1  B.  &  Ad.  526, 
(20  E.  C.  L.  R.,)(a)  where  there  is  a  debt  or  something  which  will  end 
in  a  debt.  Apply  that  to  the  present  case.  Goods  are  sold,  to  be  paid 
for,  prompt,  or  by  acceptance  of  a  bill  at  seventy  days.  Must  not  this* 
of  necessity,  end  in  a  debt  ?  If  the  buyer  accepts,  he  will  be  indebted 
on  his  acceptance  to  the  holder  of  the  bill ;  if  he  does  not,  he  remains 
debtor  for  the  goods.  This  is  different  from  a  case  where,  as  in  Rone  v. 
Sims,  1  B.  &  Ad.  521,  (20  E.  C.  L.  R.,)  the  defendant  has  merely  agreed 
to  endorse  over  another  person's  bill  to  the  plaintiff;  for  such  a  contract 
does  not  necessarily  end  in  a  debt  on  the  pai*t  of  the  defendant.  Gibson 
V.  Bell  was  a  case  precisely  resembling  this,  except  in  one  respect.  The 
plaintiff  there  declared  on  a  breach  of  promise  to  accept  a  bill  of 
exchange  in  payment  of  a  balance  due  for  goods ;  and  a  set-off  was  hehl 
admissible.  The  only  distinction  that  can  be  drawn  between  that  case 
and  the  present  is,  that  no  special  damage  was  alleged  there.  The 
question,  then,  comes  to  this  point,  whether  the  allegation  of  what  is 
here  called  special  damage  makes  anv  difference.  1  think  it  makes 
none.  The  inconvenience  suffered  by  the  bankrupt  is  not  to  the  purpose 
in  this  action.  The  only  damage  to  the  assignees  is  a  damage  to  the 
estate ;  that  "  the  personal  estate  and  effects"  of  the  bankrupt,  *'  appli- 
(a)  So,  per  Gibbs,  C.  J.,  in  Rote  t.  Bart^  8  Taunt  606,  (4  E.  C.  L.  ^1^\^ 
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cable  to  the  discharge  of  his  just  debts,"  was,  by  reason  of  the  non- 
acceptance  and  non-payment,  much  diminished  in  value."  I  do  not 
see  how  the  bankrupt's  estate,  in  the  hands  of  the  assignees,  could  sus- 
tain any  special  injury  by  the  non-acceptance  and  non-payment,  other- 
wise than  that  the  defendant,  by  reason  of  them,  is  now  enabled  to 
plead  a  set-oif.  But  the  declaration  cannot  mean  that ;  it  means  that 
the  estate  suffered  injury  at  the  time  of  the  breach.  And,  if  any  such 
injury  could  have  accrued,  it  is  not  sufficiently  alleged ;  the  declaration 
should  have  shown  how  it  accrued,  and  we  might  then  have  seen  whether 
it  took  the  case  out  of  the  general  rule  of  mutual  credits.  Here  is 
nothing,  in  substance,  but  the  ordinary  allegation  of  damage  by  non- 
payment for  goods ;  the  case,  therefore,  is  that  of  a  common  money . 
transaction.  If  this  were  not  so,  then,  wherever  a  seller  of  goods 
became  bankrupt,  and  his  assignees  sued  the  buyer,  the  case  might  be 
taken  out  of  the  Bankrupt  Act  by  pleading.  If  the  defendant  had  pro- 
mised to  pay  in  six  months,  and  had  not  done  so,  the  bankrupt's  estate 
would  be  as  much  injured  as  by  the  omission  to  accept  a  bill  at  six 
months'  date ;  if  a  set-oif  were  excluded  in  the  one  case,  it  might  be  so 
in  the  other ;  and  thus  the  effect  of  a  bankrupt's  certificate  might  be 
constantly  defeated  by  an  allegation,  in  form,  of  special  damage.  I 
think  that  Forster  v.  Surtees  is  a  material  authority  here ;  and  that  this 
is  a  mere  money  transaction,  and  the  declaration  only  a  mode  of  suing 
for  the  price  of  goods. 

Williams,  J. — My  only  doubt  was,  whether,  on  the  face  of  this 
declaration,  the  action  was  for  special  damage  or  not.  It  seems  admitted 
that,  unless  this  be  so,  the  case  is  not  distinguishable  from  GUbson  v. 
Bell.  Now  I  am  satisfied,  by  the  reasons  which  my  Lord  and  my  brother 
Patteson  have  given,  that  this  declaration,  though  it  appears  to  sound 
in  special  damage,  is,  substantially,  for  no  such  thing.  If  it  could  be 
so  considered,  then  special  damage  might  be  alleged  if  the  payment  had 
been  to  be  made  in  money.  I  am  considerably  influenced  by  the  inde- 
terminate manner  in  which  the  special  damage  is  alleged :  it  appears 
rather  nominal  than  real.  We  must  abide  by  Gibson  v.  Bellj  which 
does  not  substantially  differ  from  the  present  case. 

Coleridge,  J. — I  agree  that  we  must  adhere  to  the  state  of  facts 
presented  by  the  pleadings,  and  disregard  any  inconvenience  which  they 
do  not  bring  under  our  consideration ;  though  I  also  agree  that  much 
injury  may  result  from  the  breaking  of  contracts  under  such  circum- 
stances as  were  suggeated  on  behalf  of  the  plaintiffs :  and,  had  the  facts 
been  pleaded  specifically  as  they  were  represented  in  argument,  I  own 
there  might  have  been  difficulty  in  the  case.  It  seems  a  condition  pre- 
cedent to  the  operation  of  stat.  6  6.  4,  c.  16,  s.  50,  as  to  mutual  credit, 
that  the  commissioners  of  bankrupt  should  be  able,  in  taking  an  account, 
to  satisfy  the  claims  of  both  parties;  if  the  circumstances  are  such  that 
they  cannot,  it  goes  far  to  show  that  the  case  is  not  within  the  section. 
But  here  no  peculiar  circumstances  are  shown ;  nothing  specific  is  stated, 
but  merely  a  common  money  loss.  On  a  trial,  I  think  a  judge  would 
say  that  no  question  of  special  damage  was  raised  on  the  allegations 
which  are  relied  upon  as  having  that  effect.  It  is  admitted  that,  where 
the  transaction  must  end  in  a  debt,  the  case  is  one  of  mutual  credit. 
Now  here,  whether  the  defendant  failed  to  pay  either  by  money  or 
acceptance,  or  gave  an  acceptance  which  was  not  honoured,  a  debt 
would  be  created.  The  case,  therefore,  is  distinctly  within  the  statute, 
and  the  set-off  maintainable.  Judgment  for  the  defendant. 
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In  Jebt  on  an  account  stated,  it  ia  a  sufficient  averment  of  time  to  say  that  defendant,  on,  6cc^ 
was  indebted  to  plaintiff  for  money  found  due  to  him  from  defendant  on  an  aooouut  **  before 
then*  stated  between  them. 

Debt.  The  declaration  stated  that  defendant,  on,  &c.y  was  indebted 
to  plaintifl*  in  40/.,  "for  money  found  to  be  due  from  the  defendant  to 
the  plaintiff  on  an  account  before  then  stated  between  them."  De- 
murrer assigning  for  cause  that  the  count  does  not  mention  the  specific 
time,  or  any  particular  day,  on  which  the  account  is  supposed  to  have 
been  stated.     Joinder. 

Afansel,  for  the  defendant.  It  was  expressly  held  in  Ferguson  v. 
Mitchell,  2  Cro.  M.  &  R.  687,  S.  C.  Tyr.  &  Gr.  179,  that  the  omission 
of  time  in  the  count  on  an  account  stated  is  a  good  ground  of  objection ; 
and  Spyer  v.  Thelwell,  2  Cro.  M.  &  R.  692,  S.  C.  Tyr.  &  Gr.  191,  ac- 
cords  with  that  decision.  In  those  cases  the  count  said  nothing  as  to  a 
time  of  stating  the  account.  But  "before  then"  is  not  sufficient.  The 
particular  time  ought  to  be  stated  in  terms,  or  by  reference.  The  form 
given  under  the  head  "  Common  Counts,"  in  Reg.  Gen.  Trin.  1  W.  4, 

2  B.  &  Ad.  787,  is,  "  And  in  £ for  money  found  to  be  due  from 

the  defendant  to  the  planitiff  on  an  account  then  and  there  stated  be- 
tween them."  [Lord  Denman,  C.  J.,  mentioned  Debenham  v.  Cham- 
bers, 3  M.  &  W.  128.]  The  allegation  of  time  ought  to  be  more  pre- 
cisely made  in  the  count  on  an  account  stated  than  in  the  other  money 
counts,  (cf)  "  Before  then"  is  not,  in  this  count,  a  proper  substitute  for 
"  then." 

G,  T,  White,  for  the  plaintiff.  In  Ferguson  v.  Mitchell,  the  judg- 
ment did  not  ultimately  turn  on  the  point  now  before  the  Court.  The 
account  stated  is  subject  only  to  the  same  niles  which  apply  to  the 
other  indebitatus  counts.  It  is  observed  in  note  (2)  to  Peters  v.  Opie, 
2  Wms,  Saund.  350,  that  the  indebitatus  count  in  assumpsit,  for  work 
and  labour  generally,  was  not  held  to  be  maintainable  till  some  time 
after  the  decision  of  that  case,  23  Car.  2;  and  the  other  common  counts 
were  also  of  late  introduction;  note  (1)  to  Tate  v,  Lewen,  2  Wms. 
Saund.  374.  In  Hibhert  v.  Courthope,  Carth.  276,  S.  C.  Skiun.  409, 
(5  W.  &  M.,)  it  is  said  that  a  declaration  in  the  general  form  for  work  and 
labour  was  objected  to,  but  held  good,  because  "  the  only  reason  why 
the  plaintiff  is  bound  to  show  wherein  the  defendant  is  indebted,  is, 
that  it  may  appear  to  the  Court  that  it  is  not  a  debt  on  record  or  spe- 
cialty, but  only  upon  simple  contract ;  and  any  general  words,  by  which 
tlrat  may  be  made  to  appear,  are  sufficient."  It  is  enough,  on  any  of 
the  indebitatus  counts,  even  in  assumpsit,  if  the  cause  of  action  be  dis- 
closed, and  appear  not  to  be  on  a  record  or  specialty,  but  on  simple 
contract.  In  the  present  form,  debt,  it  is  not  even  material  that  the 
cause  of  action  should  appear  not  to  be  on  record  or  specialty.  And. 
as  to  the  stating  of  a  contract,  in  Emery  v.  Fell,  2  T.  R.  28,  the  plain- 
tiff declared  that  the  defendant,  on,  &c.,  at  Westminster,  &c.,  was  in- 
debted to  him  in  2/.  \2s.  6d.  for  goods  by  the  plaintiff  before  that  time 
sold  and  delivered  to  the  defendant  at  his  request ;  and  on  demurrer, 
alleging  that  the  contracts  were  not  sufficiently  stated,  and  that  it  did 
(a)  See  Leafw.  Lets,  4  M.  A  W.  679. 
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oot  appear  when  or  where  the  contracts  or  causes  of  action  arose,  judg- 
ment was  given  for  the  plaintiff.  It  is  not  mentioned  that  the  declara- 
tion there  contained  any  count  on  an  account  stated ;  but  the  judgment 
of  the  Court  would  have  applied  to  that,  as  well  as  to  a  count  for  goods 
sold  and  delivered.  In  Ferguson  v.  Mitchell,  2  Cro.  M.  &  R.  687, 
S.  C.  Tyr.  &  Gr.  179,  Parke,  B.,  in  finally  delivering  his  opinion,  said 
only  that  the  objection  to  the  omission  of  time  in  the  account  stated 
was  certainly  valid,  and  that  the  defendant  would  have  been  entitled 
to  judgment,  if  his  demurrer  had  been  confined  to  that  count.  In  that 
case  there  was  no  reference  at  all  to  a  time  of  stating  an  account. 
The  same  observation  applies  to  Spyer  v.  Thelwellj  2  Cro.  M.  &  R.  692, 
S.  C.  Tyr.  &  Gr.  191.  Here  the  account  is  said  to  have  been  "  before 
t  hen"  stated.  [Coleridge,  J.  According  to  your  argument,  even  these 
words  are  unnecessary.]  At  all  events  the  insertion  of  them  distin 
guishes  the  present  case  from  those  just  cited. 

Lord  Denman,  C.  J.  In  those  cases  all  notice  of  time  was  omitted. 
Here  the  account  is  said  to  have  been  "before  then  stated."  The 
defendant  insists  that  the  expression  should  have  been  "then  stated." 
We  think  that  the  distinction  taken  between  this  case  and  Ferguson  v. 
Mitchell,  is  sufficient,  and  that  the  plaintiiT  must  have  judgment. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Judgment  for  plaintiff,  {a) 
(d)  See  Wehh  v.  Baker,  1  K.6lY1.  481,  (34  E.  C.  L.  R.  240 ;)  Leaf  v.  Leea,  4  M.  <k  W.  679. 


DOE  on  the  several  and  joint  demises  of  WILLIAM  OSBORN 
TAYLOR  and  JOHN  WILLIAM  TAYLOR  against  JOHN 
CRISP.— p.  779. 

T.  seiwN]  in  fee  of  copyhold,  devised  it  to  his  daughter-in-law  for  life,  remainder  in  fee  to  her  sou 
A.,  T.'s  grandson,  "  upon  this  express  condition,  and  not  otherwise/*  that  A.  should,  within 
three  months  next  after  T.'s  decease,  convey  three  specific  leasehold  messuages  severally  to 
A.*s  three  sisters;  hut,  in  case  A.  should  "objector  refuse  to  make  such  conveyances,'* 
'*  then,  and  in  that  case,  and  upon  failure  thereof,"  T.  thereby  revoked  and  made  void  the 
devise  to  A.,  and  did  thereby  give,  &c.,  immediately  after  the  decease  of  the  daughter-in-law, 
tenant  for  life,  the  copyhold  to  the  three  sisters,  as  tenants  in  fee  in  common  ;  but,  in  case  of 
any  one  or  more  dying  under  twenty-one,  then  to  the  survivors  or  survivor  in  fee. 

The  daughter-in-law,  tenant  for  life,  entered  on  T.*s  death,  and  held  for  several  years,  till  her 
death.  She  survived  A.  A.  was  heir  at  law  to  T.  Held,  that  A.'s  heir  might  recover  in 
ejectment  on  this  title,  without  showing  a  conveyance  of  the  leaseholds,  or  tender,  by  A.,  it 
not  being  shown  that  A.  had  knowledge  or  notice  of  the  will  or  proviso,  or  had  l^een  requested 
to  convey. 

Admitted,  that  the  proviso  was  a  conditional  limitation,  not  a  condition. 

Held,  that  it  made  no  diflference  that  neither  the  tenant  for  life,  nor  A.,  nor  his  heir,  had  been 
admitted,  and  that  the  three  sifters  had  been  admitted,  and  had  entered,  and  that  the  defendant 
claimed  through  them. 

On  a  special  case  the  Court  will  not  infer  such  ^  fact  as  notice,  where  not  stated  expressly  in 
the  cane,  from  other  facts,  unless  a  power  to  draw  such  inference  be  observed  by  the  cane,  and 
accepted  by  them. 

EjFXTMENT  for  copyhold  lands,  parcel  of  and  situate  in  the  manor 
of  Ightham,  in  Kent,  whereof  Thomas  Taylor,  at  the  time  of  making 
his  will,  after  mentioned,  and  of  his  death,  was  seised  according  to  the 
riistom  of  the  manor.  The  custom,  as  regards  descent,  was  the  custom 
of  gavelkind.     On  the  trial  at  the  assizes  for  Kent,  a  verdict  was  found 
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for  the  plaintiff,  subject  to  the  opinion  of  this  Court,  on  a  case  substan- 
tially as  follows. 

The  lessors  of  the  plaintiff  were  proved  to  be  the  great-grandsons 
and  cnstoinary  co-heirs  of  the  said  Thomas  Taylor,  who  made  his  will, 
dated  9th  April,  1801,  duly  executed,  &c.,  of  which  the  following  is  an 
extract. 

'  Whereas  I  am  seised  in  fee  of  a  moiety  or  half-part  of  a  certain  free- 
hold messuage,  &c.,  situate  in  or  near  Parsonage  Lane,  in  the  parish  of 
Sevenoaks,  in  Kent,  and  also  to  certain  copyhold  lands  and  premises, 
situate  in  the  parish  of  Ightham,  in  Kent ;  and  whereas  my  late  son, 
Thomas  Taylor,  some  short  time  since,  departed  this  life  intestate, 
being  seised  in  fee  of  the  other  or  remaining  moiety  or  half-part  of  th»j 
said  freehold  messuage,  &c.,  in  Parsonage  Lane  aforesaid,  and  also  pos- 
sessed of  three  leasehold  messuages,  &c.,  situate  at  Lewisham,  and  to 
other  personal  estate,  and  leaving  his  widow,  Sarah  Taylor,  and  his 
son,  Thomas  Taylor,  and  three  daughters,  namely,  Lucy,  Ann  Mary, 
and  Eleanor  Morgan  Taylor,  him  surviving,  and  who  are  all  now 
living ;  upon  whose  decease  the  said  Thomas  Taylor,  (the  grandson,) 
became  entitled  to  the  moiety,  or  half-part  of  the  said  freehold  premises 
of  his  said  late  father,  as  well  as  to  share  of  the  personal  estate ;  and 
whereas  the  said  Thomas  Taylor,  deceased,  before  his  death,  declared 
his  intention  that  his  said  son  Thomas  should  have  his  freehold  estate 
at  the  time  of  his  decease,  and  that  his  said  three  daughters,  Lucy,  Ann 
Mary,  and  Eleanor  Morgan,  should  have  and  be  entitled  to  the  said 
three  leasehold  messuages  equally,  subject,  nevertheless,  to  the  estate 
tor  life  therein  of  the  said  Sarah,  tue  wife,  and  now  the  widow  of  the 
said  Thomas  Taylor,  deceased  ;  and  whereas  the  said  Thomas  Taylor, 
the  party  hereto,  in  order,  if  possible,  to  confirm  the  intentions  of  the  said 
Thomas  Taylor,  deceased,  desirous  of  devising  his  said  moiety  of  the  said 
freehold  premises,  and  the  entirety  of  the  said  copyhold  premises  to  his 
grandson,  Thomas  Taylor,  son  of  the  said  Thomas  Taylor,  deceased, 
upon  the  condition  hereinafter  mentioned  concerning  the  same :  now  I, 
the  said  Thomas  Taylor,  do  hereby  give  and  devise  all  that  my  moiety 
or  half-part  of  the  whole,  into  two  equal  parts  to  be  divided,  of  and  in 
all  that  freehold  messuage,  &c.,  situate  in  Parsonage  lane,  and  also  all 
and  every  my  said  copyhold  premises  situate  in  the  parish  of  Ightham, 
and  also  all  and  every  other  my  freehold  and  copyhold  premises  sitnate 
in  Sevenoaks  and  Ightham,  or  elsewhere  in  Kent,  unto  my  daughter- 
in-law,  the  said  Sarah  Taylor,  and  her  assigns,  for  and  during  the  term 
of  her  natural  life ;  and,  from  and  immediately  after  her  decease,  I 
give  and  devise  the  said  moiety  or  half-part  of  the  said  freehold  and 
copyhold  premises,  so  given  to  her  for  life,  unto  my  said  grandson,  the 
said  Thomas  Taylor,  to  hold  to  him,  the  said  Thomas  Taylor,  his  heirs 
and  assigns,  foievcr,  <<upon  this  express  condition,  nevertheless,  and 
not  otherwise,  that  he,  my  said  grandson,  Thomas  Taylor,  shall  and  do, 
within  three  months  next  after  my  decease,  by  good  and  sufficient  con- 
veyances, assignments,  or  other  assurances,  assign  over,  release,  exone- 
rate, and  discharge  the  said  leasehold  premises,  late  of  my  said  son 
Thomas  Taylor,  deceased,  and  situate  in  Lewisham  aforesaid,  and  ail 
his  right,  claim,  and  demand  whatsoever  in  and  to  the  said  leasehold 
premises,  unto  and  for  the  benefit  of  his  said  three  sisters,  Lucy,  Ann 
Mary,  and  Eleanor  Morgan,  in  the  manner  following:  that  is  to  say » 
to  his  said  sister  Lucy,  all  the  estate,  right,  title,  and  interest  of  him,  the 
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said  Thomas  Taylor,  of  and  in  the  leasehold  messuage,"  (describing  it,) 
*^  to  his  said  sister  Ann  Mary,  all  his  estate,"  &c.,  (as  before,  describing 
another  leasehold  messuage,)  ^*  to  his  said  sister  Eleanor  Morgan,"  &c., 
(as  before,  describing  another  leasehold  messuage  ;)  <<  but,  in  case  he 
my  said  grandson,  Thomas  Taylor,  shall  object  or  refuse  to  make  and 
execute  such  conveyances,  assignments,  or  other  assurances  of  his 
respective  estates,  rigfits,  and  interest,  of,  in,  and  to  the  said  leasehold 
premises  before  described,  unto  and  for  the  benefit  of  his  said  threo 
sisters  respectively,  in  the  manner  above  mentioned  and  described, 
tlien,  and  in  that  case,  and  upon  failure  thereof,  and  immediately  upon 
such  failure,  I  do  hereby  revoke  and  make  void  the  devise  of  the  said 
freehold  and  copyhold  estates  heretofore  by  me  given  and  devised  to 
my  said  grandson ;  and  I  do  hereby  give,  devise,  and  bequeath  the  same 
freehold  and  copyhold  estates,  from  and  immediately  after  the  decease 
of  his  said  mother,  unto  his  said  three  sisters,"  <<and  to  their  heirs  and 
assigns  forever,  equally,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants;  but,  in  case  any  one  or  more  of  them  shall 
die  under  the  age  of  twenty-one  years,  then  I  give  and  devise  the  part 
or  share  of  such  one  or  more  dying  under  that  age,  to  the  survivors 
who  shall  live  to  attain  the  said  age,  and  to  their  heirs  and  assigns,  as 
tenants  in  common,  and  not  as  joint  tenants ;  and,  if  but  one  shall  live 
to  attain  that  age,  then  I  give  and  devise  the  same  freehold  and  copy- 
hold estates  unto  such  one  only,  and  to  her  heirs  and  assigns  forever  : 
and,  as  to  all  and  every  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,"  &c.,  (to  his  daughter-in-law, 
Sarah  Taylor,  who  was  made  executrix.) 

The  testator  died  in  1808,  leaving  his  daughter-in-law,  the  said  Sarah 
Taylor,  his  said  grandson,  Thomas  Taylor,  and  also  his  grand-daugh- 
ters, the  three  sisters  of  his  said  grandson,  Lucy,  Ann  Mary,  and 
Eleanor  Morgan,  him  surviving.  Sarah  Taylor  entered  into  possession 
nf  the  premises,  and  continued  possessed  till  her  death,  which  happened 
in  August,  1827;  Thomas  Taylor,  the  grandson,  died  in  February, 
1817,  intestate,  leaving  his  two  sons,  the  lessors  of  the  plaintiff,  him 
surviving. 

The  grand-daughters  of  the  testator,  Lucy,  Ann  Mary,  and  Eleanor 
Morgan,  are  still  living.  On  their  mother's  death,  they  were  admitted 
in  the  Lords'  Court  to  the  premises  in  question :  and  the  defendant 
claims  by  conveyance  from  them. 

Neither  Sarah  Taylor,  nor  Thomas  Taylor,  the  grandson,  was  ever 
admitted  to  the  premises  in  question ;  nor  have  the  present  lessors  of 
the  plaintiff  been  admitted. 

The  defendant  objected,  1.  That,  as  there  was  no  evidence  of  the 
execution  by  the  grandson  of  any  such  conveyances  or  releases  for  the 
benefit  of  his  sisters  as  required  by  the  will,  nor  evidence  of  any  tender 
or  offer  by  the  grandson  to  execute  such  conveyances  or  releases,  the 
lessors  of  the  plaintiff  were  not  entitled  to  recover :  2.  That  the  lessors 
of  the  plaintiff  had  not  shown  any  sufficient  admission  to  entitle  them 
to  recover. 

The  plaintiff  contended,  that  it  was  not  incumbent  on  him  to  offer 
evidence  on  either  of  the  above  points ;  and  that,  there  being  no  evi.- 
dence  of  any  objection  or  refusal  by  Thomas  Taylor,  the  grandson,  to 
execute  such  conveyances  or  releases,  the  plaintiff  was  entitled  to 
recove 
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If  the  Court  should  be  of  opinion  that  neither  of  the  above  objec- 
tions was  valid,  the  verdict  was  to  stand :  if  the  Court  should  be  ot 
opinion  that  the  first  objection  was  vaHd,  the  verdict  was  to  be  for  the 
defendant :  if  the  Court  should  be  of  opinion  that  the  last  objection 
,vas  valid,  a  nonsuit  was  to  be  entered. 

Thesigery  for  the  plaintiff.  It  must  be  admitted  that  this  is  not  a 
condition  but  a  conditional  limitation.  The  devisee  over  would  clearly 
take  advantage  of  it,  not  the  heir  at  law ;  Avtlyn  v.  Ward^  I  Vea 
sen.  420;  (a)  FeaPne's  Cont.  R.  272,  (9th  ed.)  But  the  event  on  which 
the  limitation  depends  has  not  taken  place.  The  conditional  limitation, 
as  it  defeats  an  estate,  will  be  construed  strictly;  Co.  Lit.  219,  b. 
Frounces^ s  Casey  8  Rep.  90  b,  91  a.  Now,  here  the  estate  is  carried 
over,  in  case  Thomas  Taylor,  who  was  also  heir  at  law,  "  shall  object 
or  refuse  to  make  and  execute  such  conveyances,"  &c.  These  words  do 
not  apply  to  mere  passive  neglect,  where  there  has  been  no  demand  or 
notice.  In  Doe  dem.  Kenrick  v.  Lord  W,  Beauclerkj  11  East,  657,  {b) 
Lord  Ellenborouoh  said,  <<If  it  were  necessary,  we  might  lay  some 
stress  upon  the  wording  of  the  proviso,  which  speaks  of  a  refusal  to 
reside,  &c.,"  "  not  of  a  mere  neglect ;  and  a  refusal  imports  that  the 
thing  refused  was  proposed  to  the  refusing  party."  Here,  indeed,  the 
proviso  adds,  that  "  then,  and  in  that  case,  and  upon  failure  thereof, 
and  immediately  upon  such  failure^^  the  devise  is  revoked,  and  the 
estate  is  to  go  over;  and  it  will  be  said  that  this  comprehends  any  non- 
performance of  the  condition.  But  Doe  dem.  Kenrick  v.  Lord  W, 
Beauclerk  shows  that  a  party,  who  would  have  title  if  there  were  no 
such  instrument  as  that  which  contains  the  condition,  is  not  to  lose  the 
estate  by  a  breach  of  the  condition,  unless  he  has  notice  of  the  instru- 
ment; and  this  i^  in  accordance  with  Fraunces*s  Case,  8  Rep.  89  b:  (c) 
Malloon  v.  Fitzgerald^  3  Mod.  28;  Burleton  v.  Humfrey^  Amb.  256.  [d) 
And  this  was  admitted  in  Williams  dem.  Porter  v.  Frt/j  1  Mod.  86, 
where  it  was  held  that  notice  was  not  necessary  in  the  case  of  a  party 
not  being  heir.  Here  it  does  not  appear  that  Thomas  Taylor,  the 
grandson,  knew  of  the  devise,  or  even  of  the  death  of  the  devisor. 
The  condition  was  to  be  performed  withui  three  months  of  the  devisor's 
death.  It  may,  perhaps,  be  said  that  the  fact  of  notice  is  fb  be  inferred 
from  Thomas  Taylor  having  left  his  mother  in  possession.  But  it  does 
not  appear  that  he  even  knew  that  she  was  in  possession ;  and,  if  he 
did,  that  would  not  show  knowledge  of  the  devise  to  himself,  and  the 
conditional  limitation  attached  to  it.  It  does  not  appear  that  he  did 
not  consider  his  mother  an  abator.  The  only  question  is  as  to  notice 
within  three  months  from  the  devisor's  death.  How  can  the  entry  of 
a  stranger  be  treated  as  notice  of  a  devise  and  a  conditional  limitation? 
But,  further,  in  Malloon  v.  Fitzgerald,  it  was  held  that  even  know- 
ledge was  not  sufficient  without  express  notice  from  the  party  who  was 
to  require  performance. 

Another  question  will  be  raised ;  whether  the  lessors  of  the  plaintiff 
can  maintain  ejectment  before  admittance.  But  admittance  is  not 
necessary  to  entitle  an  heir  to  devise;  Bight  dem.  Taylor  v.  Banks^ 
3  B.  &  Ad.  664,  (23  E.  C.  L.  R.  157 :  {e)  and  therefore,  he  may  main- 

(a)  See  the  aigument  in  7%e  Earl  of  Searborough  ▼.  Doe  dem.  SatiUf  3  A.  4c  £.  906^ 
dic,  C^O  E.  C.  L.  R.  259.) 

(h)  See  p.  667.  (c)  See  92  a.  (rf)  See  p.  269. 

(#.  See  Doe  dem.  Perry  t.  WiUon,  5  A.  dc  E.  321,  (31  E.  C.  L.  R.  352.) 
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tain  ejectment  without  it.  Here  the  lessors  are  co-heirs  of  the  devisor. 
Their  father,  the  devisee,  Thomas  Taylor,  never  claimed  as  devisee ; 
nor,  indeed,  does  he  appear  tq  have  dealt  with  the  reversion  at  all.  The 
lessors  of  the  plaintiff  claim  as  heirs  to  their  great-grandfather,  the  party 
last  seised  in  fee. 

Sir  J.  Campbelly  Attorney-General,  contr4.  As  to  the  last  point,  the 
general  rule  certainly  is,  that  the  heir  may  maintain  ejectment  without 
admittance.  Here,  if  the  proviso  did  not  operate  in  favour  of  the 
grand-daughters,  it  may,  perhaps,  be  difficult  to  show  that  the  rule  does 
not  apply.  If,  however,  Thomas  Taylor,  the  grandson,  took  under  the 
d«%vise,  he  would  be  a  purchaser,  and  the  descent  would  be  broken. 
His  mother  never  was  admitted,  (a) 

As  to  the  principal  question,  this  is  a  conditional  limitation,  and  not 
a  condition,  as  appears  from  the  authorities  cited  on  the  other  side,  and 
from  Neuns  v.  Lark^  Plowd.  408,  commonly  cited  as  Scolasticd*s  Case. 
It  is  not  to  be  so  strictly  construed  as  a  condition,  which  is  in  the  nature 
of  a  mere  defeasance,  whereas  a  conditional  limitation  is  in  the  nature 
of  a  creation  of  an  interest.  The  clear  intention  of  the  devisor  was  that, 
either  by  conveyance  of  the  leasehold  from  his  grandson,  Thomas 
Taylor,  or,  in  default  of  that,  by  the  clause  carrying  the  freehold  and 
copyhold  over,  the  three  grand-daughters  should  be  provided  for.  The 
words,  **  object  or  refuse"  do  not  necessarily  express  a  positive  act ;  it 
was  assumed  by  the  devisor  that  the  grandson  would  convey  if  he  did 
not  object.  That  does  not  imply  a  request  on  the  other  side.  Which 
of  the  grand-daughters  was  to  make  the  request  ?  Would  a  request 
by  one  enure  to  all  ?  If  not,  to  what  extent  would  the  proviso  take 
effect  ?  The  devise  provides  for  none  of  these  cases,  and  therefore, 
clearly  did  not  contemplate  a  request.  Then,  as  to  notice  and  know- 
ledge, the  Court  will,  from  the  facts  stated,  infer  both.  It  is  true,  that  if, 
as  in  Fraunces^s  Castj  8  Rep.  89  b,  and  Malloon  v.  Fitzgeraldy  3  Mod. 
26,  it  was  to  be  assumed  that  the  heir  had  no  notice  or  knowledge,  the 
non-performance  of  the  condition  would  not  defeat  his  estate.  Thus  Doe 
dem.  Kenrick  v.  Lord  W,  Beauclerky  1 1  East,  657,  the  question  arose  on 
a  special  verdict,  where,  in  the  absence  of  a  direct  finding,  the  Court 
could  not  assume  the  fact.  On  a  special  case,  they  may  draw  obvious 
inferences  of  fact.  The  heirs  at  law  must,  at  the  trial,  have  produced 
the  will  to  get  rid  of  the  statute  of  limitations.  Without  that,  the 
mother's  possession  would  have  been  adverse ;  for,  since  her  husband 
was  not  seised,  there  could  have  been  no  free-bench. 

Thesigevy  in  reply.     No  inference  can  be  drawn  from  the  length  of 
time.     Thai  the  lessors  of  the  plaintiff  knew  of  the  will  at  the  time  of 
the  trial,  does  not  afford  any  inference  that  Thomas  Taylor,  the  grand- 
son, knew  of  it  within  three  months  of  the  devisor's  death.     [I^ord 
I'i^NMAN,  C.  J.     I  do  not  see  how  we  can  draw  any  inference  of  fact. 
The  case  reserves  no  such  power  to  us ;  and,  when  such  a  power  is 
reserved,  we  are  often  compelled  to  decline  it.]     Then,  as  to  the  inten- 
tion of  the  devisor.     Although  it  is  true  that  he  meant  to  provide  for 
his  granddaughters,  it  does  not  follow  that  he  meant  the  grandson  to 
take  notice  of  the  conditional  limitation  at  his  peril.     It  is  asked,  what 
the  efiect  of  a  request  by  one  or  two  of  the  granddaughters  would 
"tov^  been.     Probably  it  would  have  enured  to  all;  for  they  take  cross 
remainders. 

(a)  See  Dot  dtm.  Windir  r.Lawet,  7  A.  d&  E.  195,  (34  E.  C.  L.  R.  81.) 
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Lord  Dexman,  C.  J.  If  the  question  turned  simply  on  the  meaning 
of  the  proviso,  the  point  might  be  open  to  much  argument.  But  it  is 
laid  down  in  many  cases,  especially  in  Doe  dem.  Kenrick  v.  Lord  IV. 
Beauderky  1 1  East,  657,  that  the  heir  is  not  to  be  defeated  by  a  con- 
dition of  which  he  had  not  notice.  This  is  admitted  by  the  Attorney- 
General.  Then  the  only  question  is,  whether  we  are  justified  in  infer- 
-iag  the  fact  of  notice.  The  Attorney-General  reminds  us  that  in  Doe 
dem.  Kenricky.  Lord  W.  Beanclerk  there  was  a  special  verdict.  But 
[  consider  the  rule  to  be  the  same  where  there  is  a  special  case,  unless 
a  power  to  infer  facts  be  given  in  the  case,  and  accepted  by  the  Court. 
The  Court  could  not  exercise  such  a  power  upon  a  statement  like  this ; 
there  would  be  merely  a  question  for  a  jury,  who  would  take  into  con- 
sideration the  circumstances  of  acquiescence,  age,  and  ten  thousand 
others ;  where  no  sucli  consideration  can  be  had,  it  would  be  idle  to 
attempt  to  draw  an  inference. 

Patteson,  J.  I  agree  in  the  general  rule,  as  to  the  necessity  of 
notice  to  defeat  the  heir's  estate.  We  need  not  inquire  from  whom  a 
notice  would  be  valid ;  for  here  none  at  all  was  given ;  nor  should  he 
be  justified  even  in  assuming  that  there  was  knowledge.  As  to  the 
other  point,  it  is  conceded  that  admittance  was  not  necessary  unless 
the  conditional  limitation  took  effect  by  breaking  tlie  descent. 

Williams,  J.  The  Attorney-General  admits  that,  if  this  were  a 
special  verdict,  the  rule  laid  down  in  Doe  dcm.  Kenrick  v.  Lord  IV. 
Beauclerk  must  apply.  But  we  can  draw  no  inference  of  fact  here. 
Even  if  the  power  to  do  so  were  expressly  reserved,  I  do  not  see  on 
what  we  could  found  such  an  inference  as  he  suggests. 

Coleridge,  J.  It  is  admitted  that,  unless  there  was  a  notice,  the 
case  cited  by  Mr.  Thesiger  shows  that  the  descent  is  not  broken.  And, 
as  to  inferring  the  fact  of  notice,  I  agree  with  my  Lord  that  we  hav6 
no  power  to  do  so.  But,  on  this  statement,  I  slioirid  not  draw  the 
conclusion  suggested ;  for  it  would  have  been  very  easy  to  give,  I  do 
not  say  positive,  but  circumstantial  evidence  of  notice,  had  there  been 
notice  in  fact. 

Verdict  for  the  plaintiff-  to  stand. 


CHARLES  FEW  against  BACKHOUSE.— p.  789. 

Declaration  in  covenant  on  an  annuity  deed  (dated  June  1 5th,  1832,  payments  to  be  nrade 

half>y early)  for  payments  in  arrear  to  June  l.Mh,  1834.     Plea,  judgment  recuvered  by  plaii>. 

tifT  against  defendant  in  Michaelmaa  term,  1832,  for  2000/.  in  an  action  of  debt,  (prout  patK, 

&c.,)  for  the  same  causes  of  action.     In  the  margin  of  the  plea:  ^  Michaelmas  term,  1832. 

Roll.  1 146."  Replication,  that  the  causes  of  action  were  not  the  same,  (with  other  averments.) 

On  demurrer  to  the  replication, 
Held  that  the  plea  was  bad. 
Grant  of  annuity,  charged  on  lands,  in  consideration  of  1000/.:  demise  of  the  lands  h^'  the 

same  deed  in  consideration  of  the  1000^  10«.  paid  by  the  lessee,  (a  third  party,)  in  trust  to 

secure  payment  of  the  annuity. 
Held  that  the  memorial  need  not  mention  the  10«.  as  part  of  the  consideration. 

Covenant  by  grantee  of  an  annuity  or  rent-charge  of  114/.  against 
the  grantor.  Breach, "  that,  after  the  making  of  the  said  indenture, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  15th  day  of 
June    K.  D.  1836,  a  large,"  &c.  "to  wit, the  sum  of  245/.  of  the  said 
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annuity  for  two  years,  and  parcel  of  the  said  annuity  for  one  other 
half  year  ending  on  the  15th  day  of  June,  a.  d.  1834,  and  then  last 
elapsed,"  (the  residue  for  the  said  half  year  having  been  paid,)  became 
due  and  still  is  in  arrear,  &c.  By  the  deed,  (set  out  on  oyer,)  bearing 
date  June  15th,  1832,  between  defendant  of  the  first  part,  Charles 
Few,  the  plaintiff,  of  the  second  part,  and  Robert  Few,  of  the  third 
part,  it  was  witnessed  that  the  defendant,  in  consideration  of  1000/. 
paid  to  him  by  the  plaintiff  as  therein  after  mentioned,  did  grant,  &c., 
to  the  plaintiff  an  annuity  of  114/.,  for  ninety-five  years  if  the  defend- 
ant should  so  long  live,  payable  on  June  15th  and  December  15th,  be- 
ginning on  the  next  15th  of  December,  charged  upon,  and  payable  out 
of,  certain  messuages,  lands,  &c.,  stated  to  be  thereinafter  mentioned 
and  demised.  And  it  was  afterwards  witnessed  that,  in  consideration 
of  the  said  sum  of  1000/.  paid  as  before  mentioned,  and  for  the  more 
effectually  seciu'ing  payment  of  the  said  annuity,  "  and  also  in  con- 
sideration of  the  sum  of  10.?.  of  lawful,"  &c.  "  to  the  said  Thomas 
Backhouse  paid  by  the  said  Robert  Few  at  or  before  the  sealing  and 
delivery  of  these  presents,"  Backhouse  granted,  bargained,  sold,  de- 
mised and  confirmed  the  messuage,  lands,  &c.,  to  Robert  Few  for 
ninety-five  years,  on  trusts  for  satisfying  arrears,  &c. 

Pleas.  1.  "  That  the  said  plaintilf  heretofore,  to  wit,  in  Michaelmas 
term,  a.  d.  1832,  in  the  Court  of  our  said  Lord  the  King  before  the 
king  himself,  impleaded  the  said  defendant  in  a  certain  action  of  debt 
of  2000/.  for  the  very  same  identical  causes  of  action  as  are  in  the  said 
declaration  above  mentioned ;  and  such  proceedings  were  thereupon 
had  in  the  said  action,  that  afterwards,  to  wit,  in  the  same  Michaelmas 
term  in  the  year  last  aforesaid,  the  said  plaintiff,  by  the  consideration 
and  judgment  of  the  said  Court,  recovered  in  the  said  action  against 
the  said  defendant  2000/.  debt,  and  also  65^.,  as  well  for  his  damages 
which  he  had  sustained  by  reason  of  the  detention  of  the  said  debt, 
(being  the  same  causes  of  action  as  in  the  said  declaration  mentioned,) 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  defendant  was  convicted,  as  by  the  record 
and  proceedings  thereof  still  remaining  in  the  said  Court  fully  appears, 
and  which  said  judgment  is  in  full  force  and  unreversed  and  unsatis- 
fied, with  this,  that  the  said  causes  of  action  in  the  said  judgment  so 
had  and  obtained  are  the  same  causes  of  action  as  the  causes  of  action 
in  the  said  declaration  mentioned.  And  this  the  defendant  is  ready  to 
verify  by  the  said  record,"  &c.  In  the  margin  of  the  plea  were  given 
the  date  of  the  judgment,  and  a  reference  of  the  roll,  as  follows: 
«  Michaelmas  term,  1832.     Roll  1146."(a) 

Plea  2.  No  proper  memorial  enrolled  according  to  the  statute.  Veri- 
fication. 

Replication.  1.  That  the  causes  of  action  in  the  declaration  men- 
tioned were  not,  nor  was  any  or  either  of  them,  the  same  or  any  one 
of  the  identical  causes  of  action  in  the  first  plea  mentioned,  and  in 
respect  whereof  plaintiff  impleaded  defendant  and  recovered  the  said 
judgment  against  him  as  in  that  plea  respectively  mentioned :  but,  on 
the  contrary  thereof,  the  said  action  of  debt  in  the  said  first  plea  men- 
tioned was  brought,  and  judgment  therein  recovered  by  plaintiff  against 
defendant,  for  a  large,  &c.,  viz.  2000/.,  which  defendant,  before  the 
commencement  of  that  suit,  viz.  15th  June,  1832,  had  borrowed  of 
{d)  See  p.  794,  note  (a,)  poet 
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plaintiff,  and  which  was  to  be  paid  by  defendant  to  plaintiff  whenever 
afterwards  defendant  should  be  thereunto  requested ;  which  last-men- 
tioned causes  of  action  were  and  are  other  and  different  from  the  causes 
of  action  in  the  declaration  mentioned.    Verification. 

2.  Setting  out  a  memorial  and  alleging  its  sufficiency.  The  last 
column  but  one  was  as  follows.  <<  Consideration  and  how  paid. — One 
thousand  pounds  in  notes  of  the  Governor  and  Company  of  the  Bank 
of  England."    Verification  by  the  enrolment  on  record. 

Demurrer  to  the  replication  first  pleaded,  assigning  for  causes  that  it 
neither  confesses  and  avoids,  nor  denies,  &c.,  and  that,  if  pleaded  as  a 
denial  of  the  identity  of  the  causes  of  action  in  the  first  plea  men- 
tioned, it  should  have  concluded  to  the  country :  and  that  it  is  double, 
&c.  Joinder.  To  the  repUcation  secondly  pleaded,  general  demurrer. 
Joinder. 

fF.  H,  Watson^  for  the  defendant.  First,  the  memorial  states  the 
annuity  to  have  been  granted  in  consideration  of  1000/.,  and  omits  to 
notice  the  payment  of  10*.  by  Robert  Few  to  the  defendant,  which 
was  part  of  the  consideration.  It  does,  not,  therefore,  conform  to  stat 
53  G.  3,  c.  141,  s.  2,  which  requires  that,  in  the  memorial  of  an  annuity, 
"the  pecuniary  consideration  or  considerations  for  granting  the  same" 
shall  be  stated,  otherwise  the  deed  shall  be  null  and  void.  The  small- 
ness  of  the  sum  left  out  cannot  excuse  the  omission.  In  Ince  v.  Eve- 
rardy  6  T.  R.  545,  (under  stat.  17  G.  3,  c.  26^  the  consideration  of  10#. 
paid  by  the  grantee  on  a  conveyance  of  premises  to  secure  the  annuity 
was  omitted,  and  the  defect  held  immaterial :  but  there  the  payment 
was  to  a  third  person  as  trustee ;  here  it  is  to  the  grantor.  [Cole- 
BiDOE,  J.  In  point  of  practice,  these  considerations  are  never  paid. 
In  the  form  of  memorial  in  stat.  53  G.  3,  c.  141,  s.  2,  the  colmnn  as  to 
consideration  is  headed  ^<  consideration  and  koto  paidJ*^  Lord  Den- 
man,  C.  J.  Suppose  the  10^.  never  were  paid.]  The  memorial  should 
state  the  fact  as  it  was.  [Patteson,  J.  The  payment  of  10*.  is  men- 
tioned in  the  deed  as  a  consideration,  not  for  granting  an  annuity,  but 
for  conveying  the  land.  Under  this  deed  the  grant  of  aimuity  would 
have  been  good  if  there  had  been  no  express  consideration  for  convey- 
ing the  land.]  The  provision  for  a  memorial  relates  to  the  whole 
<*deed,  bond,  instrument,  or  other  assurance,"  and  to  all  the  pecuniary 
consideration  mentioned  in  it :  and  the  practice  has  been  to  construe 
this  section  strictly.  Secondly,  the  first  plea  alleges  that  the  causes 
of  action  now  declared  upon  are  the  same  as  those  upon  which  the 
plaintiff  formerly  recovered  judgment  against  the  defendant ;  that  is  a 
material  and  issuable  averment,  and  the  plaintiff  should  have  traversed 
the  identity  of  the  causes  of  action  and  concluded  to  the  country,  or 
should  have  pleaded  nul  tiel  record,  as  in  the  precedents,  Chitt.  Pract. 
Forms,  303,  304,  4th  ed. 

Wightman^  contrL  The  first  plea  is  bad.  The  plaintiff  declares 
on  a  breach  of  covenant  in  1834,  by  non-payment  of  portions  of  an 
annuity  for  two  years  and  a  half,  ending  June  15th,  in  that  year.  The 
defendant  pleads  a  judgment  recovered  in  an  action  of  debt  in  Michael- 
mas term,  1832.  That  cannot  be  an  answer,  though  the  causes  of 
action  are  alleged  to  be  the  same.  Even  assuming  the  dates  to  be  im> 
material,  a  judgment  recovered  in  debt  would  not  be  a  satisfaction  for 
damages  claimable  on  breach  of  covenant  And,  if  it  would,  the  de 
fendant  should  have  pleaded  satisfaction. 
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WF.  H.  fTaison,  in  reply.     As  to  the  first  objection;  the  defendant 
was  not  apprized  of  it :  it  is  not  stated  in  the  marginal  note  to  the 
paper-book.     [Lord  Denman,  C.  J.     Those  notes  are  required  for  thft 
information  of  the  Court,  not  of  the  opposite  counsel.]     The  defend- 
ant is  not  concluded  by  the  averment  as  to  the  time  of  recovering  the 
judgment.     At  Nisi  Prius  it  would  have  been  sufficient  to  prove  a 
judgment  recovered  in  1834.     [Patteson,  J.     If  they  had  replied  nui 
tiel  record,  could  you  have  proved  a  judgment  of  another  term  than 
Michaelmas  1832  ?     If  so,  what  is  the  use  of  requiring  that,  where  a 
plea  of  judgment  recovered  is  pleaded,  the  defendant  shall  give  the 
date  of  the  judgment  and  number  of  the  roll?  (cr)]    This  is  a  regulation 
made  to  prevent  sham  pleading :  but  it  does  not  affect  the  rule  of 
evidence,  that,  where  pleadings  state  the  substance  of  a  record,  not 
professing  to  give  the  tenor,  a  variance  is  not  fatal :  1  Phill.  on  Ev.  213, 
7th  ed.,  (vol.  ii.  p.  860,  ed.  8 ;)  Ptircell  v.  Macnamara,  9  East,  157.  (b) 
It  was  sufficient  here  that  the  date  was  laid  before  the  commencement 
of  the   action.     [Patteson,  J.      In  Rastall  v.  Stratonj  1  H.  Bl.  49, 
the  plaintiff  declared  in  debt  on  a  judgment  recovered  in  K.  B.  in  Tri- 
nity term,  1787;  nul  tiel  record  was  pleaded;  the  record  being  brought 
into  the  Court  of  Common  Pleas  by  mittimus,  it  appeared  that  the 
judgment  was  of  Easter  term,  1788 :  and,  on  this  and  another  ground, 
judgment  was  given  for  the  defendant]     Unless  the  time  of  recover- 
ing this  judgment  is  an  essential  part  of  the  pleading,  Stoddari  v.  Pal- 
mer^ 3  B.  &  C.  2,  (10  E.  C.  L.  R.  4,)  is  an  authority  for  the  defendant 
[Patteson,  J.     I  can  see  no  sound  distinction  between  a  plea  of  judg 
ment  recovered,  like  this,  and  a  declaration  on  a  judgment,  as  in  Ras 
tall  V.  Straton.]     If  the  defendant  here  produced,  on  trial,  a  record 
varying  from  that  stated  in  the  plea,  it  might  be  a  failure  of  record;  but 
the  attempt  is  to  raise  the  objection  on  demurrer  to  the  replication. 
The  plaintiff  should  have  demurred  specially,  and  not  pleaded  over. 
As  to  the  other  objection,  debt  lies,  as  well  as  covenant  on  an  annuity 
deed. 

Lord  Denman,  C.  J.     We  think  this  plea  is  bad. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  See,  &s  to  pleas  of  judgment  in  another  Court,  Reg.  Gen.  Hil.  4  W.  4.  8 ;  5  B.  dc  Ad.  zv. 
At  to  pleas  of  judgment  in  the  same  Court,  2  Tidd's  Pract  742,  9th  ed.    * 

(b)  As  to  the  efiect  of  a  prout  patet,  (which  was  pleaded  in  the  present  case.)  tee  Lord 
Ellenborough's  judgments  in  Pureell  v.  Maenamara,  9  East,  160,  and  in  Phillips  ▼.  Bacon, 
9  East  304,  and  the  judgment  of  Abbott,  C.  J.,  in  Stoddart  y.  Paliner,  3  B.  &  C.  2,  (10  E.  C. 
L.R.4.; 


MATTOCK.  Executor  of  SOUTHWOOD,  against  KINGLAKE— 

p.  795. 

8..  the  lord  of  a  manor,  appointed  K.  by  parol  to  the  offices  of  steward  of  the  manor,  and  clerk 
of  a  castle  therein ;  K.,  in  consideration  of  S.  permitting  him  to  hold  the  offices  at  the  will  of 
8.  as  lord,  promised  8.  to  pay,  out  of  the  fees  of  the  offices,  an  annuity  to  G.  during  G.'s  life, 
lor  the  payment  of  which  S.  had  bound  himself,  his  heirs  and  executors,  and  to  indemnify  8. 
from  such  payment,  so  long  as  K.  should  execute  the  offices  either  by  himself  or  by  deputy 
to  be  approved  of  by  8.  Afterwards  8.,  as  lord,  granted  the  same  office  to  K.  by  deed-poll 
(not  reciting  any  apecia]  consideration)  for  IL's  life,  and  died. 

Held,  that  K.  remained  liable  to  pay  G.*s  annuity ;  that  the  consideration  for  IL's  promise  in 
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that  respect  still  continued ;  that  the  grant  by  deed  did  not  aflect  the  parol  contract  on  hk 
part ;  and  Uiat,  although,  since  the  death  of  8.,  K.  could  not  execute  the  office  bj  deputj  to 
be  approved  by  him,  it  was  sufficient  that  K.  could  execute  it  in  person. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before  and 
at  the  time  of  the  promise,  Thomas  Southwood,  the  testator,  was  lord 
of  the  manor  of  Taunton  Dean  in  Somersetshire :  and  that  there  were, 
and  immemorially  had  been,  attached  and  incident  to  the  said  nuinor 
certain  offices  of  great  profit  and  emolument,  viz.  the  offices  of  clerk 
of  the  Castle  of  Taunton,  and  steward  of  the  said  manor ;  and  the 
right  and  power  of  appointment  of  persons  to  fill  the  said  offices  then 
was,  and  immemorially  had  been,  vested  in  the  lord  of  the  said  manor 
for  the  time  being,  who  had  power  to  exercise,  and  exercised,  the  said 
right,  by  the  appointment  of  such  person  as  to  the  said  lord  seemed  fit 
to  hold  the  said  offices,  either  by  patent  for  the  life  of  the  person  so 
appointed,  or  during  the  will  and  pleasure  of  the  said  lord  for  the  time 
being,  as  lo  the  said  lord  seemed  meet.  That,  before  and  at  the  time 
of  the  making  of  the  bond  after-mentioned,  John  Henry  Gell  held  the 
said  offices  under  an  appointment  by  patent  from  the  lord  for  Cell's 
life,  and  was  in  the  possession,  receipt,  and  enjoyment  of  the  emolu- 
ments, fees,  and  profits.  That  Southwood  had  applied  to  Gell  to  sur- 
render his  interest  in  the  offices  and  emoluments  into  the  hands  of 
Southwood,  which  Gell  had  agreed  to  do  on  Southwood's  securing  to 
him  by  his  bond  an  annuity  of  50/.  for  Gell's  life.  That  Southwood 
agreed  so  to  do,  and,  in  pursuance  of  the  premises,  executed  and  deli- 
vered to  Gell  his  bond  in  500/.  conditioned  for  the  payment  of  an  an- 
nuity (as  above  described)  by  Southwood,  his  heirs,  executors,  &c.,  to 
Gell  or  his  assigns ;  and  Gell  accepted  such  bond,  and  surrendered  to 
Southwood,  as  lord,  all  his  right  and  claim  to  the  offices,  and  to  the 
emoluments,  &c. ;  and  the  offices  became  vacant,  and  the  right  of  ap- 
pointment vested  in  Southwood,  then  being,  and  as,  such  lord  of  the 
manor.  That  afterwards,  to  wit  on,  &c.,  "  in  consideration  of  the  pre- 
mises, and  also  in  consideration  of  the  said  Thomas  Southwood's  per- 
mitting the  said  defendant  to  hold  the  said  offices  at  the  will  of  the  said 
Thomas  Southw'ood  as,  and  being,  lord  of  the  said  manor,  he  the  de- 
fendant promised  the  said  Thomas  Southwood  in  his  lifetime  to  pay  out 
of  the  fees  of  4he  said  offices  the  said  annuity  of  50/.  so  as  aforesaid 
secured  by  the  said  bond  of  the  said  Thomas  Southwood  to  the  said 
John  Henry  Gell  (by  the  description  of  Mr.  Gell)  during  the  life  of  the 
said  John  Henry  Gell,  and  to  indemnify  the  said  Thomas  Southwood 
from  the  payment  of  the  said  annuity  so  long  as  he,  the  defendant, 
should  execute  the  said  offices  either  by  himself  or  deputy  to  be  approved 
of  by  the  said  Thomas  Southwood."  Averment,  that  Gell  is  still  living, 
and  that  defendant  from  the  time  of  his  appointment  hitherto  hath  con- 
tinually executed  the  offices  and  received  the  fees,  profits,  and  emolu- 
ments to  his  own  use.  Breach,  nonpayment  of  the  annuity  for  four 
years  last  past,  since  the  death  of  Southwood,  (though  the  fees  have 
exceeded  50/.  a  year,)  and  neglect  to  indenmify  plaintiff,  who,  by  rea- 
son of  such  non-payment,  was  compelled,  as  executor,  to  pay  the 
arrears. 

Fourth  plea.     That,  after  the  making  of  the  promise,  and  in  South 
wood's  lifetime,  viz.  on,  &c.,  Southwood  by  his  deed  poU,  bearing  date, 
&c.,  (profert,)  "  for  divers  good  causes  and  considerations  him  in  that 
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behalf  specially  moving,  gave  and  granted  to  the  defendant  the  offices 
of  steward  and  clerk,  or  the  clerkship  of  his  the  said  Thomas  South- 
wood's  castle,  town,  and  lordship  or  manor  of  Taunton  and  Taunton 
Dean  in  the  county  of  Somerset,  with  all  and  singular  the  hundreds  and 
members  of  the  said  castle,  town,  and  lordship  or  manor,  to  have, 
occupy,  and  exercise  the  offices  aforesaid  to  the  defendant  during  his 
the  defendant's  life,  and  to  receive  for  exercising  the  same  all  and  sin- 
gular tlie  profits,  commodities,  and  emoluments  to  the  said  offices  in  any 
manner  belonging  or  appertaining ;  that  defendant  thereupon  then 
accepted  and  agreed  to  the  said  deed  poll  and  to  the  grant  of  the  said 
offices  therein  contained ;  and  that,  from  the  time  of  the  making  of  the 
said  deed  poll  hitherto,  he,  the  defendant,  has  exercised  the  offices 
therein  mentioned,  being  the  same  offices  as  in  the  declaration  men- 
tioned, under  and  by  virtue  of  the  grant  in  the  said  deed  poll  contained, 
and  under  no  other  appointment,  right,  title  or  authority  whatsoever." 
Verification. 

Demurrer,  assigning  for  causes  that  the  plea  attempts  to  raise  an 
immaterial  issue ;  for  that  the  matter  of  the  plea,  if  true,  is  compatible 
with  the  liability  alleged  in  the  declaration ;  that  the  plea  does  not  tra- 
verse, or  sufficiently  confess  and  avoid,  the  count  pleaded  to,  for  that  it 
does  not  show  how  plaintiff  has  been  discharged  from  the  promise 
declared  upon,  or  that  he  has  ceased  to  execute  the  offices ;  that  the 
interest  of  defendant  in  the  offices  is  not  shown  to  have  determined  al 
the  time  of  the  making  of  the  grant  pleaded;  and  that  the  grant, 
admitting  that  it  applied  to  the  said  offices,  operated  merely  by  way  of 
confirmation,  not  as  creating  any  new  estate  or  interest.  Joinder  in 
demurrer. 

Bere^  for  the  plaintiff.  The  plea  furnishes  no  answer  to  an  action  on 
the  contract.  The  declaration  states  that,  in  consideration  of  the  "  pre- 
mises" mentioned  in  the  inducement,  and  of  Southwood's  permitting 
the  defendant  to  hold  the  offices  at  the  will  of  Southwood  as  lord,  the 
defendant  promised  Southwood  to  pay  Cell's  annuity  out  of  the  fees, 
during  Gell's  life,  and  to  indemnify  Southwood  from  such  payment  so 
long  as  the  defendant  should  execute  the  offices.  The^  contract  to  pay 
embraced  a  period  co-extensive  in  duration  with  the  holding  of  the 
offices,  and  not  longer.  It  will  be  argued  that,  because  the  defendant, 
after  making  the  agreement,  ceased  to  hold  at  will,  and  received  an 
appointment,  by  deed,  for  his  life,  he  no  longer  holds  subject  to  the  con- 
tract. But  the  parties  are  not  likely  to  have  contemplated  that  the 
defendant's  guarantee  should  cease,  and  the  grant  so  become  gratuitous, 
while  the  grantee  still  enjoyed  the  benefit  of  Cell's  resignation,  (and 
that  under  a  more  durable  arrangement,)  and  Southwood  remained 
liable  to  Cell  for  the  annuity.  The  grant  enlarging  the  estate  at  will 
into  an  estate  for  life  did  not  merge  the  defendant's  promise ;  his  en- 
gagement to  pay  was  not  dependent  on,  but  collateral  to,  that  grant.  It 
is  not  necessary,  in  assumpsit,  that  the  consideration  should  be  co-ex- 
tensive, in  point  of  duration,  with  the  subject-matter  of  the  promise.  A 
grant  of  the  office  for  a  year  would,  in  this  case,  have  been  a  sufficient 
legal  consideration.  And  the  consideration  here  was  not  merely  the 
grant  of  the  office  to  hold  at  will,  but  the  fact,  also,  of  Cell  having  given 
up  the  offices  now  held  by  the  defendant,  on  Southwood's  application, 
Ibr  an  annuity  payable  by  Southwood.  The  grant  by  deed  may  pro- 
bably have  been  made  in  consequence  of  the  defendant's  promise  to 
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pay  the  annuity,  although  that  might  not  appear  by  the  deed  itself,  the 
consideration  not  being  usually  stated  in  the  grant  of  an  office.  The 
deed  did  not  create  a  new  office,  but  operated  in  confirmation  and 
enlargement  of  the  former  grant,  as 'in  the  cases  put  in  Shepp.  TouchsL 
315,  where  estates  in  land  are  enlarged  by  confirmation.  It  cannot  be 
said  that  the  contract  expired  on  Southwood's  death ;  for  the  liability 
to  Gell  continued  in  his  representatives,  and,  while  it  did  so,  the  defend 
ant's  guarantee  remained  in  force. 

Manning,  contra.  The  consideration  for  this  contract  was,  in 
reality,  the  appointment  to  hold  at  will.  The  words  "  in  consideration 
of  the  premises"  are  merely  formal,  and  signify  only  "in  that  state  of 
things."  Southwood's  obtaining  a  surrender  from  Gell  would  be  no 
legal  consideration  for  a  promise  by  the  defendant,  unless  it  had  been 
done  at  his  request,  which  is  not  averred.  The  declaration  does  not 
show  a  promise  by  the  defendant  to  pay  the  aiuiuity  for  GelPs  life. 
The  undertaking  alleged  is,  "  to  pay"  "  during  the  life  of  the  said  J.  H. 
Gell,  and  to  indemnify  the  said  Thomas  Southwood  from  the  payment 
of  the  said  annuity,  so  long  as  he,  the  defendant,  should  execute  the 
said  offices."  The  words  "  so  long,"  &c.,  over-ride  and  qualify  all  the 
preceding  part  of  the  promise.  And  the  payment  is  to  be  "  out  of  the 
fees  of  the  said  offices ;"  it  was,  therefore,  intended  to  continue  so  long 
only  as  the  offices  were  held.  Nor  was  it  to  continue  longer  than  the 
offices  should  be  held  under  that  appointment.  Southwood  was  to  per- 
mit the  defendant  to  hold  at  his  will,  and  the  defendant  to  pay  and 
indemnify,  so  long  as  he  "  should  execute  the  said  offices  either  by  him- 
self or  deputy  to  be  approved  of  by  the  said  Thomas  Southwood." 
The  offices,  therefore,  would  cease,  either  by  the  determination  of 
South  wood's  will,  or  by  the  determination  of  his  power  to  approve  of  a 
deputy ;  the  latter  event,  of  course,  took  place  on  Southwood's  death, 
and  that,  but  for  the  deed,  would  have  terminated  the  appointment. 
[Patteson,  J.  The  words  of  the  agreement  are  not  "  so  long  as  he 
should  execute  the  offices  under  the  same  appointment."]  That  is  their 
effect.  If  Southwood  had  died,  and  his  heir  had  reappointed  the  de- 
fendant, he  could  not  have  executed  the  offices  by  a  deputy  to  be  ap- 
proved of  by  Southwood ;  and,  therefore,  the  terms  of  the  original 
appointment  would  no  longer  have  applied.  It  is  contended  that  tlie 
grant  for  life  did  not  affect  the  defendant's  contract,  because  the  former 
appointment  was  only  confirmed ;  but  the  analogy  from  estates  in  land 
is  against  this  proposition.  Thus  it  has  been  laid  down  that,  if  tenant 
by  statute-merchant,  or  the  like,  brings  assize,  and,  pending  the  writ, 
Ihe  fee  simple  descends  to  him,  that  shall  abate  the  writ,  for  the  descend- 
ing of  the  greater  estate  extinguishes  the  lesser;  Bro.  Abr.  Exilngnish" 
ment  et  Suspenciony  pi.  56.  (a)  And,  if  a  man  grants  a  lease  to  com- 
mence after  the  determination  of  a  prior  lease,  and  then  enfeoffs  the 
first  lessee,  that  is  a  determination  of  his  lease,  and  the  second  lessee 
may  enter;  per  Crook,  J.,  Northeti^s  Case,  Hetley,  55.  Further,  the 
appointment  to  hold  an  office  at  Southwood's  will  was  no  sufficient 
ctonsiderafion  for  a  promise  to  pay  an  annuity  during  Cell's  life.  The 
will  might  be  determined  at  any  moment ;  such  a  contract,  therefore, 
on  the  defendant's  part,  was  unilateral,  like  a  contract  in  consideration 
of  forbearance  to  sue  where  no  time  is  specified  for  the  forbearance. 
At  most  it  could  only  bind  so  long  as  Southwood's  will  could  continue, 
(a)  8ee  11  Yin.  Abr.  439,  ExHnguiahment  (A.) 
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It  may  be  that  a  grant  of  the  offices  for  a  year  would  have  been  a  suf- 
ficient consideration ;  but  here  the  time  is  indefinite.  Again,  the  second 
appointment  was  by  deed.  For  the  terms  of  that  appointment  the 
writing  itself  must  be  looked  to ;  and  no  promise  to  pay  an  annuity  is 
there  stated.  It  is  argued  that  the  lord  is  not  likely  to  have  substituted 
a  gratuitous  grant  for  one  which  bound  the  defendant  to  pay  the  an- 
nuity ;  but  the  appointment  to  an  office,  in  its  natiu^e  judicial,  ought  to 
be  gratuitous ;  and  at  any  rate  it  cannot  be  decided  whether  this  grant 
was  or  was  not  so,  from  the  mere  silence  of  the  deed,  because  i  is  not 
necessary  that  a  deed  should  express  the  consideration.  [Lord  Den- 
man,  C.  J.  When  the  office  was  granted,  the  execution  of  it  would  be 
the  proper  consideration ;  and  that  makes  it  doubtful  whether  the  con- 
tract for  such  a  grant  on  a  pecuniary  consideration  would  be  lawful. 
But,  if,  as  you  argue,  nothing  but  the  contract  under  seal  is  to  be  looked 
to,  no  question  turns  on  the  consideration.]  The  Court  cannot  look 
beyond  the  deed  for  the  terms  on  which  the  second  appointment  was 
made,  and  on  which  the  offices  were  from  thenceforth  to  be  held.  But, 
if  they  could  see  that  the  contract  was  grounded  on  an  unlawful  con- 
sideration, they  ought  to  take  notice  of  the  objection,  though  not  regu- 
larly brought  before  them,  (a)  and  not  give  effect  to  such  a  bargain.  It 
is  contended  that  the  agreement  to  pay  was  collateral  to  the  engage- 
ment of  Southwood  to  continue  the  defendant  in  his  offices.  But,  if  so, 
that  continuance  could  not  be  a  consideration  for  the  future  payments ; 
the  objection  tends  rather  to  defeat  the  action  than  the  plea. 

Bere,  in  reply.  The  matters  stated  before  the  words  "  in  considera- 
tion of  the  premises '*  were  a  sufficient  benefit  to  the  defendant  to  form 
a  consideration.  And,  further,  it  is  conceded  that  the  appointment,  if 
for  a  year,  would  have  been  a  consideration.  But  it  would  be  so  here, 
if  even  for  a  shorter  period.  The  fact  of  its  being  determinable  at  will 
made  no  difference,  the  payment  being  promised  only  so  long  as  the 
defendant  should  execute  the  offices.  Those  words  show  also  that  the 
contract  was  not  limited  to  Southwood's  lifetime;  his  executors  re- 
mained liable  for  the  annuity ;  and  the  intention  was  to  indemnify  his 
estate  so  long  as  Gell  should  live,  if  the  defendant  should  so  long 
execute  the  offices.  As  to  the  term  "  collateral,*'  the  contract  for  pay- 
ment was  so,  inasmuch  as  that  and  the  appointment  by  deed  had  no 
dependence  on  each  other.  The  second  grant  did  not  create  any  new 
engagement  on  the  part  of  the  plaintiff:  it  was  by  deed-poll.  The 
cases  cited  for  the  defendant  as  to  extinguishment  of  a  lesser  estate  do 
not  interfere  with  the  proposition  that  when  the  estate  is  enlarged 
former  incidents  of  it  may  continue.  The  question  on  the  legality  of 
the  contract  cannot  regularly  be  gone  into ;  and  the  defendant  has  no 
ground  for  saying  that  the  will  of  the  lord  is  determined,  for  he  holds 
under  the  lord,  and  by  an  exercise  of  his  will,  at  this  moment ;  and  the 
lord  has  not  now  any  interest  in  the  fees. 

Lord  Denman,  C.  J.  Tlie  only  question  is,  whether  the  change  of 
tenure  put  an  end  to  the  agreement  for  paying  the  annuity.  I  am  of 
opinion  that  that  effect  did  not  follow.  The  defendant  is  appointed  to 
certain  offices,  and  agrees  to  pay,  so  long  as  he  shall  execute  the  same, 
an  annuity  for  which  the  appointor  was  liable  during  Cell's  life.  Th« 
appointment  was  originally  at  will ;  but,  as  Mr.  Bere  has  said,  the  will 
is  now  exercised  in  favour  of  the  appointee  as  much  as  it  was  before* 
(a)  The  objection  wis  Dot  pointed  out  in  the  defendant*!  paper-book. 
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by  means  of  the  deed  which  has  prevented  the  lord  or  his  representa- 
tives from  turning  out  the  party  as  they  might  have  done  at  first. 
They  are  now  bound ;  but  it  cannot  be  said  that  the  will  is  determined. 
The  defendant  executes  the  office  and  receives  the  fees.  All  the  mate- 
rial circumstances  continue  as  at  first. 

Patteson,  J.  The  vice  of  Mr.  Manning^s  argument  lies  in  his 
contending  that  the  defendant's  agreement  was  to  pay  while  he  held 
under  the  original  appointment.  But  it  was,  to  pay  so  long  as  he 
"  should  execute  the  said  offices  either  by  himself  or  deputy  to  be  ap- 
proved of  by  the  »aid  Thomas  Soulhwood."  It  is  true  that,  after  the 
execution  of  the  deed,  he  held  under  that,  and  not  by  the  original 
grant ;  but  he  did  not  the  less  hold  the  offices  according  to  the  agree- 
ment, because  the  lord  had  parted  with  his  power  to  turn  out  the 
grantee.  If,  indeed,  Southwood  had  died  without  making  such  grant, 
Mr.  Mannin^^s  argument  would  have  applied,  because  the  defendant's 
right  in  the  office  would  have  been  at  an  end  for  a  moment,  though  he 
might  afterwards  have  been  re-appointed.  But  here  no  such  interval 
occurred.  With  respect  to  the  merger,  an  estate  may  merge,  and  so 
may  a  contract,  as  where  a  person  lends  money  on  a  simple  promise  to 
pay,  and  afterwards  takes  a  bond  for  the  same  sum  ;  there  the  lower 
'  kind  of  security  is  merged  in  the  higher.  But  here  the  grant  by  deed 
states  no  contract.  It  is  a  deed-poll,  and  does  not  comprise  any  en- 
gagement on  the  defendant's  part.  It  was  ingeniously  argued  that  the 
consideration  for  the  defendant's  promise  was  his  being  permitted  to 
hold  the  offices  at  the  will  of  the  lord,  and  that  when  he  ceased  to  hold 
at  will  the  consideration  was  at  an  end.  But,  although  he  no  longer 
holds  at  will,  he  still  holds  by  the  lord's  permission,  and  more  bene- 
ficially to  himself  than  before,  because  he  cannot  be  turned  out. 
Therefore  the  consideration  virtually  continues.  I  do  not  proceed  upon 
the  ground  that  the  matters  stated  in  the  introductory  part  of  the  count 
can  be  taken  as  part  of  the  consideration  j  for  it  is  not  sufficiently 
averred  that  such  things  had  happened,  and  that  the  defendant  had 
notice  of  them. 

Williams,  J.  I  think  that,  in  this  case,  there  was  a  continuing  con- 
sideration. The  deed  making  the  offices  permanent  is  treated,  on  the 
defendant's  part,  as  if  it  had  an  effect  on  the  previous  promise,  by  sub- 
stituting a  higher  security.  This  deed,  however,  did  not  put  an  end  to 
the  consideration,  which  was  the  holding  of  the  offices,  but  furthered  it 
by  substituting  a  higher  and  better  title. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  only  question  is, 
whether  the  plea  gives  a  sufficient  answer.  My  decision  proceeds  on 
this  ground ;  that,  in  consideration  of  being  permitted  to  hold  these 
offices,  the  defendant  promised  to  indemnify,  not  so  long  as  he  should 
hold  the  offices  in  the  way  in  which  he  then  held  them,  b.ut  so  long  as 
he  should  execute  them  by  himself  or  by  deputy  to  be  approved  of  by 
the  lord.  Waiving  the  question  of  legality,  this  is  a  consideration  for 
the  specific  promise.  Then  the  plea  is,  not  that  the  defendant  has 
ceased  to  execute  the  office,  but  that  he  does  not  hold  it  under  the  same 
grant.  I  think,  therefore,  that  it  goes  beside  the  declaration.  And  I 
must  say  I  am  glad  that  we  can  come  to  this  conclusion,  because  the 
defendant  has  not  only  the  same  thing  as  when  he  made  the  promise, 
but  sometliing  better.  I  was  struck  with  the  observation  that,  since 
the  death  of  Southwood,  there  could  no  longer  be  a  deputy  approved 
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of  by  him.  But  the  promise  is  to  pay  so  long  as  the  defendant  shall 
execute  the  offices,  either  by  himself  or  by  such  deputy ;  not  so  long 
as  both  incidents  may  continue. 

Judgment  for  the  defendant. 


The  QUEEN  against  The  Inhabitants  of  YEOVELEY.— p.  S06. 

1.  On  appeal  against  an  order  of  removal,  in  1837,  the  appellants,  to  prove  an  order  of  the  aes 
aions  for  the  name  county  in  1824,  discharging  a  former  order  of  removal,  produced  the  origi 
nal  scAsions  book,  which  was  in  paper,  containing  the  orders  and  other  proceedings  of  the 
Court  (among  which  was  the  order  of  sessions  now  in  question,)  made  up  and  reconled  after  • 
each  aeasion  by  the  clerk  of  the  peace  from  minutes  taken  by  him  in  Court,  which  book  ht 
considered,  and  stated  to  be,  the  record  itself.  No  other  record  was  kept  The  minutes  of  ^ 
each  session  were  headed  with  an  entry  containing  the  style  and  date  of  the  sessions  and  the 
names  of  the  justices  in  the  usual  form  of  a  caption.  The  minute  in  question  stated  the  sub- 
ject of  the  appeal  then  brought,  and  the  order  made  on  hearing.  The  book  was  signed,  at 
the  end  of  the  proceedings  of  the  session,  **  By  the  Court    John  Charge,  clerk  of  the  peace." 

Held  proper  evidence  of  the  order  of  sessions. 

2.  Pauper's  father  was  bom  in  the  parish  of  S. ;  and  pauper's  mother  and  her  family,  after  the 
father*s  death,  were  relieved  by  8.  (while  resident  in  another  parish)  down  to  1817,  when 
pauper  was  apprenticed,  but  not  so  as  to  gain  a  settlement  In  1824,  the  mother  was  re- 
moved, by  order  describing  her  as  the  widow  of  pau iter's  father,  to  S. ;  but  the  order  was 
quashed  on  ap^^eal.  Pauper  was  then  twenty-six  years  old  ;  he  was  not  named  in  the  order 
of  18*24 ;  nor  did  it  appear  where  he  had  resided  since  1817,  except  as  al>ove-mentianed. 

Held,  that,  on  appeal  against  a  subsequent  order  of  justices  removing  pauper  to  S.,  the  discharge 

of  the  order  made  in  1824  was  material  evidence  for  S. 
That  in  the  absence  of  proof  to  the  contrary,  it  must  be  presumed  that  the  order  of  1824  was 

discharged  on  the  merits  as  to  settlement 
And  that  it  could  not  be  presumed,  in  the  absence  of  proo(  that  the  pauper  was  at  that  time 

emancipated. 

On  appeal  against  an  order  of  juatices  (4th  February  ,1837)  removing 
Edward  Smith,  his  wife,  and  their  five  children,  the  eldest  aged  twelve, 
from  the  township  of  Yeoveley,  in  ihe  county  of  Derby,  to  the  parish  of 
Shirley,  in  the  same  county,  the  sessions  (June  1837)  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper  was  the  son  of  Edward  and  Millicent  Smith,  and  was  born 
at  Yeoveley,  in  1798.  The  respondents,  to  show  a  settlement  in  the 
appellant  parish  of  Shirley,  proved  that  Edward  Smith,  the  pauper's 
father,  who  died  at  Yeoveley  in  1811,  was  born  at  Shirley,  and  that, 
after  his  death,  his  widow  and  family  received  relief  weekly,  for  several 
^  years  previous  to  1817,  from  Shirley,  whilst  residing  in  the  township 
of  Yeoveley  ;  and  that  the  pauper,  in  1817,  being  then  under  age  and 
unemancipated,  was  bound  apprentice  to  one  WUliam  Walker,  under 
such  circumstances  that  no  settlement  was  gained  thereby. 

In  answer  to  this  case,  the  appellants  ofiered  in  evidence  an  order  of 
removal  of  Millicent  Smith,  the  pauper's  mother,  from  Yeoveley  to  Shirley, 
dated  6th  October,  1824,  in  which  order  the  said  Millicent  Smith  was  de- 
scribed as  widow  of  the  late  Edward  Smith,  who  was  the  father  of  the 
pauper :  and,  for  the  purpose  of  proving  that  such  order  was  quashed  on 
appeal,  they  offered  in  evidence  the  original  sessions  book,  being  a  paper 
book  containing  the  orders  and  other  proceedings  of  the  Court,  made  up 
and  recorded  after  each  sessions  by  the  clerk  of  the  peace  from  minutes 
taken  by  him  in  Court,  which  book  he  considered  and  stated  to  be  the 
record  itself  of  the  proceedings  of  the  Court.  It  was  headed  at  each 
Bessions  in  the  manner  following.    '^  Derbyshire  to  wit.     At  the  general 
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quarter  sessions  of  the  peace  of  our  sovereign  lord  the  king  for  his 
county  of  Derby,  holden  at  Derby,  in  the  said  county,  on  Monday,  in 
the  first  week  after  the  eleventh  day  of  October,  to  wit,"  &c.,  (stating  the 
day  of  the  month  and  the  year,)  *'  before  John  Balguy,  Esquire,  chair- 
man," &c.,  (setting  out  the  names  of  the  justices  present,)  '^  assigned  to 
keep  the  peace  in  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanours  in  the  said  county 
committed;"  and  it  contained,  under  the  above  heading  for  the  October 
sessions,  1824,  amongst  other  orders  made  at  the  same  sessions,  the 
following. 

'*  Upon  an  appeal  brought  this  sessions  by  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Shirley,  in  this  county,  against] 
an  order  of  removal  under  the  hands  and  seals  of  Richard  Arkwright 
the  younger  and  William  Webster,  Esq.,  two  of  his  Majesty's  justices 
of  the  peace  for  the  said  county,  (one  whereof  is  of  the  quorum,)  whereby 
Millicent  Smith,  widow  of  the  late  Edward  Smith,  and  her  grandson, 
Thomas  Smith,  actually  become  chargeable,  were  removed  from  the 
township  of  Yeoveley,  in  the  said  county,  to  the  township  of  Shirley 
aforesaid,  as  the  place  of  the  lawful  settlement  of  them  the  said  Milli- 
cent Smith,  and  Thomas  Smith,  and  upon  hearing  counsel  and  witnesses 
examined  upon  oath  on  both  sides :  this  Court  doth  order  that  the  said 
order  of  the  said  two  justices  be,  and  the  same  is,  hereby,  discharged, 
and  doth  further  order  that  the  churchwardens  and  overseers  of  the 
poor  of  the  township  of  Yeoveley  aforesaid  do  pay  to  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Shirley  aforesaid  the  sum  of 
408.  for  their  costs  of  this  appeal,  and  also  the  sum  of  for  the 

maintenance  of  the  paupers." 

The  book,  at  the  termination  of  the  pro- 1    ^^  f  ®  ^^^^^ 
ceedings  of  the  sessions,  is  signed         f         •^^?,?  ^haRGE, 

^  .  .   J    .  ^*®^^  ^f  ^^^  peace. 

Every  order,  when  copied  out  to  deliver,  is  always  signed  in  the  same 
manner.  No  other  record  was  kept  of  the  proceedings  of  the  sessions 
than  the  said  sessions  book ;  and  it  had  always  been  received  in  evi- 
dence in  the  court  for  the  purpose  of  •proving  them.  This  evidence 
was  objected  to  on  the  part  of  the  respondents,  on  the  ground  that  it  was 
not  material  to  the  issue  between  the  parties,  and  also  that  the  order  of 
the  sessions,  if  material,  could  not  be  proved  by  such  evidence.  The 
Court  received  the  evidence. 

If  this  Court  should  be  of  opinion  that  the  evidence  was  material  to 
the  issue  between  the  parties,  and  afibrded  an  answer  to  the  respondents* 
case,  and  that  the  order  of  sessions  might  be  proved  by  such  evidence, 
the  present  order  of  sessions  was  to  be  confirmed.  If  the  Court  should 
be  of  opinion  that  the  order  of  sessions  could  not  be  proved  by  such  evi- 
dence, or  that  it  was  not  an  answer  to  the  respondents'  case,  the  present 
order  of  sessions  was  to  be  quashed. 

WildmatL  and  Willmore  in  support  of  the  order  of  sessions. — First, 
the  evidence  was  material.  The  respondents  proved  a  birth  settlement 
of  the  pauper's  father  in  Shirley,  and  relief  given  by  Shirley  to  the 
family  when  resident  in  Yeoveley.  That  relief  would  be  attributable, 
in  the  absence  of  other  proof,  to  the  father's  birth  settlement.  Then  it 
was  a  sufficient  answer,  on  the  part  of  the  respondents,  to  show  that 
the  father  did  not  continue  settled  in  Shirley  till  his  death.  If  he  did 
not,  the  pauper's  settlement  would  shift  with  his ;  and  a  Court  would 
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not  presume,  without  proof,  that  the  mother  acquired  a  settlement  of 
her  own  at  any  subsequent  period.  If  she  did,  the  order  of  sessions  in 
1824  proves  that  at  that  time  she  had  no  settlement  in  Shirley;  and 
the  conclusion  drawn  as  to  her  settlement  would  apply  equally  to  that 
of  her  son.  He  was  not  emancipated  in  1824,  either  by  reason  of  his 
age,  Rex  v.  Sowerby^  2  East,  276,  or  of  the  attempt  to  bind  him 
apprentice,  Rex  v.  Edgeworthy  8  T.  R.  853 :  and,  even  if  he  had  been 
so,  Rex  V.  CatteraU^  6  M.  &  S.  88,  shows  that  the  order  was  conclusive 
as  to  his  settlement,  no  proof  being  given  that  he  had  acquired  one  in 
his  own  right.  There  the  order  relied  upon  had  been  confirmed ;  but 
an  order  quashed  is  also  conclusive  between  the  same  parties.  The 
ground  of  quashing  may  be  explained  bv  evidence,  but  prima  facie  it 
will  be  supposed  that  the  order  was  quashed  because  the  party  was  not 
settled ;  Rex  v.  Wick  St.  Lawrence,  5  B.  &  Ad.  626,  (27  E.  C.  L.  R.) 
The  order  here  described  the  pauper's  mother  as  Millicent  Smith, 
widow  of  Edward  Smith;  that  shows  that  she  was  removed  as  his 
widow,  and  that  her  settlement,  acquired  through  him,  was  in  question. 
In  Rex  V.  Hinxworthy  Cald.  42,  where  a  pauper  had  been  named,  in  an 
order  of  removal,  the  wife  of  Joseph  Grifiin,  the  Court  presumed  that 
she  had  been  removed  as  to  her  husband's  settlement,  nothing  being 
proved  to  the  contrary.  In  Rex  v.  Rudgeley^  8  T.  R.  620,  the  wife  of 
a  pauper,  Emanuel  Smith,  was  removed  by  the  name  and  description  of 
Elizabeth  Smith,  widow ;  and  the  order,  not  having  been  appealed 
against,  was  held  conclusive  as  to  the  settlement  of  both.  Rex  v. 
Knaptoft,  2  B.  &  C.  883,  (9  E.  C.  L.  R.,)  may  be  cited,  but  is  not 
applicable.  There  the  attempt  was  to  give  in  evidence  the  quashing  of 
an  order  by  which  the  pauper's  brother  was  adjudged  to  be  settled  in 
the  appellant  parish.  But  a  brother  is  not  privy  to  his  brother's  settle- 
ment; a  son  is  privy  to  that  of  his  father. 

Secondly,  as  to  the  admissibility  ot  the  evidence.  The  document  put 
in  was  a  record  of  the  sessions,  having  a  regular  caption  according  to  2 
I^ale's  P.  G.  165,  part  2,  c.  28,  and  in  this  respect  the  case  differs  from 
Cooke  V.  Maxwell,  2  Stark.  N.  P.  C.  188,  (8  E.  C.  L.  R.,)  Rex  v.  Bel- 
lamy, Ry.  &  M.  171,  (21  E.  C.  L.  R.,)  and  Rex  v.  SmUh,  8  B.  &  C. 
841,  (15  E.  C.  L.  R.)  In  all  those  cases  the  document  was  produced 
as  the  record  of  another  court  than  that  in  which  the  evidence  was 
offered  ;  here  it  was  of  the  same  court,  and  therefore  admissible  accord- 
ing to  the  decision  in  Rex  v.  John  Home  Tooke,  25  How.  St.  Tr. 
446-449,  where  the  acquittal  of  Hardy  was  proved,  before  the  Court 
sitting  under  a  special  commission  of  oyer  and  terminer,  by  the  minutes 
of  the  same  court.  It  was  not  necessary  that  the  record  here  in  ques- 
tion should  have  been  engrossed  on  parchment.  In  Co.  Litt.  260  a,  it 
is  said  that  a  record  is  ^^  a  memorial  or  remembrance  in  rolls  of  parch- 
ment;" but  that  is  only  general  description ;  the  author  gives  no  rea- 
son here  for  the  employment  of  a  specific  material,  though  he  does  so 
in  the  case  of  a  deed  ;(a)  and  his  observation  is  confined  to  the  records 
of  superior'  courts.  Records  are  spoken  of  in  Bull.  N.  P.  228  as 
*'  brought  into  court  in  parchment:"  but  no  authority  is  cited  as  to  the 
material.     Rex  v.  Bellamy  is  referred  to  in  Roscoe  on  Evidence,(6)  as 

(a)  Co.  Litt.  85  b,  229  «. 

\b)  Under  the  bead  **  Proof  of  Records,"  p.  71,  4th  ed.  The  context  ia  altered  in  the 
6th  edition,  but  it  is  said,  p.  76,  that  '*  records  are  not  complete  until  enrolled  on 
I>archmeot,*'  and  Olynn  v.  Th&rpt^  1  B.  &  Aid.  158,  and  Bull.  N.  P.  228,  are  cited. 
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fihowing  that  "  records  are  not  complete  until  delivered  into  court  in 
parchment;"  but  the  language  of  Abbott,  C.  J.,  there  rather  leads  to 
a  contrary  inference  as  to  the  records  of  quarter  sessions.  In  5  Burn's 
Justice,  tit.  Ilecognt9ance,{a)  it  is  said  that,  from  Co.  Litt.  260  a,  (above 
cited,)  "  it  seemeth  that  a  recognisance  ought  to  be  engrossed  on  parch- 
ment, perhaps  for  this  reason,  because  parchment  is  more  durable  than 
paper :  but  since  there  is  no  law  which  prohibits  it  to  be  engrossed  on 
paper,  it  seemeth  that  if  it  shall  be  on  paper  only,  and  not  on  parch- 
ment, it  is^ood  in  law.''(6)  And  however  this  may  be  as  to  proceed- 
ings of  the  superior  courts,  and  judgments  in  criminal  matters  even  at 
quarter  sessions,  the  rule  which  may  prevail  in  those  cases  does  not  neces- 
sarily extend  to  adjudications  on  appeal  against  orders  of  removal.  The 
jurisdiction  there  is  given  by  statute  (13  &  14  Car.  2,  c.  12,  s.  2)  to 
**  the  justices  of  the  peace  of  the  said  county  at  their  next  quarter  ses- 
sions." This  is  a  new  jurisdiction,  given  to  the  justices  at  sessionSy  and 
different  from  that  which  the  sessions  exercise  for  other  purposes ;  Jtez 
v.  Colliton^  Carth.  221.  "  The  justices  do  not  hold  their  sessions  for 
the  examination  and  judging  of  matters  relating  to  the  poor  by  force 
of  their  commission  of  oyer  and  terminer;"  and  therefore  the  caption 
of  an  order  of  sessions,  describing  the  justices  as  justices  of  the  peace 
only,  was  held  suflScient ;  Anonymous  case  in  Viner.(<?)  Lord  Hard- 
wiCKE  takes  a  like  distinction,  in  Rex  v.  Reading^  Ca.  Temp.  Hard.  K. 
B.  79,  between  the  justices  exercising  a  statutory  jurisdiction  in  their 
sessions,  and  the  sessions  acting  as  a  common  law  court  of  record.  He 
says,  ''It  does  not  seem  that  there  ever  was  any  determination  in 
this  court,  that  it  is  necessary  for  the  justices  in  their  quarter  sessions 
in  the  execution  of  any  jurisdiction  given  by  statute  to  make  formal 
and  regular  continuances,  as  the  courts  above  do.  It  must  indeed  be 
agreed,  that  upon  indictments,  where  they  proceed  as  a  court  of  record 
at  common  law,  they  must  make  regular  continuances.  But  it  seems 
that  upon  orders  no  such  formal  adjournment  is  necessary."  The  style 
of  the  justices  as  a  court  of  quarter  sessions,  is  ''justices  assigned  to 
keep  the  peace  in  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanours  in  the  said  county 
committed;"  not  noticing  the  jurisdiction  over  appeals.  In  Rex  v.  The 
Nottingham  Old  Waterworks  Company^  6  A.  &  E.  355,  (33  E.  C.  L. 
B.,)(c{)  a  distinction  was  taken  between  the  ordinary  records  of  the 
quarter  sessions,  and  judgments  of  the  sessions  given  and  enrolled 
under  a  local  act  of  parliament,  which  ordered  that  they  should  "  be 
deemed  records  to  all  intents  and  purposes."  In  the  present  case  the 
entry  produced  had  a  proper  caption,  and  was  regular  in  its  form  ;  and 
the  clerk  of  the  peace  deposed  that  the  book  was  "  the  record  itself  of 
the  proceedings  of  the  court.'*  The  minute,  therefore,  being  made 
according  to  the  practice,  and  no  other  record  kept,  Doe  dem.  Bassett 

(a)  5  D'Oyly  &  Williams's  Burn,  648.     5  Chitty'a  Burn.  28th  ed.  824. 

(b)  In  Burn*s  Justice,  tit.  Justicet  of  the.  Peace,  6  D'Oy.  &  Wms.  Burn,  84,  SChitt.  Bum, 
28th  ed.,  562,  it  is  said  in  a  note :  "  Qenerally  speaking,  all  records  ought  to  be  on  parch- 
ment, but  there  does  not  appear  to  be  any  positive  law  to  this  effect,  and,  therefore,  they 
are  good  if  written  on  paper.*' 

In  2  Lilly's  Pnict.  Reg.  69,  (cited,  4  Cruise's  Dig.  462,  4th  ed.)iti8  said  that-* A 
record  is  the  entry  in  parchment  of  judicial  matters  oontroTerted  in  a  court  of  record." 
See  8  Bl.  Cora.  24,  8  Inst.  71. 

le)  19  Vin.  Abr.  865,  Sessiont  of  the  Peace,  (B),  pi.  4. 

{d)  See  judgment  of  Patteson,  J.,  p.  869. 
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V.  Meta,  7  A.  &  E.  240,  (34  E.  C.  L.  R.,)(a)  and  Doe  dem.  Edwards  v. 
Gunning^  7  A.  &  E.  240,(a)  show  that  it^was  proper  evidence.  Rex  v. 
Wardy  6  C.  &  P.  866,  (25  E.  C.  L.  R.,)  may  be  cited  on  the  other  side. 
There,  on  indictment  for  perjury  upon  the  trial  of  an  appeal,  the  sessions 
book  was  held  not  to  be  regular  proof  of  the  appeal  having  been  heard ; 
it  did  not  appear,  however,  as  here,  that  a  record  was  never  made  up  on 
parchment,  but  the  contrary. 

Clarkcy  contra. — On  the  first  point  the  only  important  case  relied  upon 
by  the  appellants  is  Rex  v.  Rudgeley^  8  T.  R.  620.  But  the  order  hero 
offered  in  evidence  was  only  an  order  generally  discharged ;  there  the 
order  was  unappealed  against.  And  in  that  case  the  pauper's  settle- 
ment was  held  to  be  decided  by  an  order  removing  his  wife  as  "  widow" 
of  the  .pauper:  it  appears  by  the  order  itself  that  the  parish  receiving 
the  wife  was  called  upon,  if  it  could,  to  dispute  the  husband's  settle- 
ment ;  the  case,  therefore,  is  very  different  from  this.  [Lord  Denman, 
C.  J. — Lb  Blanc,  J.,  there  grounds  his  judgment  on  a  different  reason 
from  those  of  the  other  judges.]  He  considers  it  sufficient  that  the 
order  was  unappealed  against,  and  holds  it  to  have  been  conclusive  on 
that  account,  though  the  woman  was  removed  by  a  wrong  addition.  In 
Rex  V.  Knaptofty  1  B.  &  C.  883,  (9  E.  C.  L.  R.,)  after  evidence  eiven 
of  the  pauper's  father  having  been  settled  in  the  appellant  parish  down 
to  1815,  the  appellants  offered  to  prove,  in  answer  to  that  case,  that  on 
a  subsequent  appeal,  an  order,  adjudging  the  pauper's  brother  to  be 
settled  in  that  parish,  had  been  quashed :  the  evidence  was  rejected, 
and,  as  this  Court  held,  rightly.  Bayley,  J.,  said  there,  (referring  to 
the  judgment  of  De  Grey,  C.  J.,  in  Rex  v.  The  Duchess  of  Kingston^ 
20  How^.  St.  Tr.  538,  note,)  that  the  point  decided  on  the  trial  of  the 
brother's  settlement  was  not  necessarily  the  same  as  that  which  the  sessions 
had  been  required  to  adjudicate  upon  in  the  case  then  before  the  Court. 
He  observed  that,  "  where  the  order  of  removal  is  quashed,  the  sessions 
only  adjudge  negatively  that  the  pauper  is  not  settled  in  the  appellant 
parish."  Proof  had  been  offered  that,  on  the  appeal  respecting  the 
brother's  settlement,  the  point  actually  determined  was  that  the  father 
had  none,  and  therefore  could  not  communicate  any  to  the  brother. 
But  Bayley,  J.,  said,  "  Without  deciding  whether  such  evidence  was 
admissible  to  explain  the  ground  of  the  judgment,  it  is  sufficient  to  say, 
that  that  was  a  point  which  arose  collaterally,  and,  therefore,  upon  the 
principle  laid  down  by  Lord  Ch.  J.  Db  Grey,  the  order  of  sessions 
would  not  be  evidence  to  prove  that  fact  in  another  case  between  the 
same  parties."  So  here,  when  the  order  removing  Millicent  Smith  was 
quashed,  it  cannot  be  said  that  her  husband's  settlement  necessarily 
came  in  question.  She  might  have  acquired  a  subsequent  settlement 
of  her  own ;  and,  prima  facie,  her  maiden  settlement  was  the  proper 
one,  though  she  was  removed  as  a  widow ;  Rex  v.  HedsoVj  Cald.  371, 
S.  C.  2  Bott.  75,  pi.  119,  6th  6d.;  Rex  v.  Wood%ford,  Cald.  236, 
S.  C.  2  Bott.  75,  pi.  118,  6th  ed.  As  Parkb,  J.,  said  in  Rex  v. 
Wick  St.  Lawrence^  5  B.  &  Ad.  536,  (27  E.  C.  L.  R.,)  "the  point 
adjudicated  was  merely  that,  at  the  time  when  the  order  of  removal 
was  made,  the  appellant  parish  was  not  bound  to  receive  the  pauper." 
Besides,  it  does  not  appear  that,  at  that  time,  the  pauper  Edward  was 
a  member  of  his  mother's  family ;  the  facts  rather  lead  to  a  contrary 
inference.  According  to  the  case  stated,  the  mother  was  settled  iu 
Shirley  down  to  1817  ;  but  in  1824,  as  the  appellants  contend,  she  was 
{a)  Same  cases.  2  Ne?.  &  P.  260,  266,  note  (/),  WilL  WolL  &  Dav.  460,  408.     |p 
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not  settled  there.  The  pauper,  in  the  latter  year,  was  twenty-six  years 
old.  To  affect  him  with  the  mother's  change  of  settlement,  the  appel- 
lants ought  to  have  shown  that,  after  leaving  her  family  in  1817,  he 
returned  to  it  under  age.  At  any  rate,  the  mere  negative  evidence, 
that  the  mother  was  not  then  settled  in  Shirley,  proves  nothing  as  to 
the  settlement  of  the  present  pauper.  He  does  not  derive  his  settle- 
ment from  her ;  and  the  quashing  of  the  former  order  can  be  evidemce 
only  as  to  her  own  settlement.  The  ground  of  quashing  may  have  been 
that  she  was  not  removable,  or  not  chargeable.  [Lord  Denman,  C.  J. — 
That  is  true ;  but  on  the  case,  as  sent  up,  the  Court  will  presume  that 
the  merits  have  been  tried  as  to  the  settlement.  Your  argument  would 
show  that  the  former  decision  was  no  evidence  even  as  to  the  mother's 
settlement ;  but  that  cannot  be  contended.]  The  matter  supposed  to 
be  proved  by  a  former  judgment  must  be  such  as  necessarily  must  have 
come  in  issue  upon  that  occasion.  Here  the  father's  settlement  did  not 
come  in  issue  on  the  former  a^udication,  necessarily  or  directly. 
[Lord  Denman,  C.  J.— In  Rex  v.  Knaptoft,  2  B.  &  C.  883,  (9  E.  C.  L.  R.,) 
there  was  no  need  to  lay  down  that  the  former  adjudication  was  inad- 
missible unless  the  point  decided  was  necessarily  the  same  as  the  point 
then  before  the  Court.  And  in  Rex  v.  Wheelockj  5  B.  &  C.  511,  (11 
£.  C.  L.  R.,)  Baylet,  J.,  said  that,  on  appeal  against  a  second  order 
removing  the  same  party,  the  respondents  might  explain  by  evidence 
the  ground  on  which  the  former  order  was  quashed.]  If  it  were  explained 
here  that  the  quashing  of  the  former  order  turned  upon  the  father's 
settlement,  that,  for  the  reasons  already  given,  could  not  conclude  the 
respondents :  though  it  ought  to  do  so  if  the  dictum  of  De  Grey,  C.  J., 
were  applicable. 

Secondly,  the  judgment  here  ought  to  have  been  proved  as  in  other 
cases.  There  is  no  authority  for  denying  that  the  quarter  sessions,  sit- 
ting on  appeals,  are  a  court  of  record.  Hex  v.  J,  H,  Tooke^  25  How. 
St.  Tr.  446-449,  does  not  apply,  because  there  the  entry  read  to  the 
Court  was  the  minute  of  the  same  Court,  sitting  under  the  same  com- 
mission. Here  the  justices  were  sitting  under  a  new  commission,  the 
former  appeal  having  been  tried  in  5  G.  4,  and  this  in  1  Victoria.  In 
Rex  V.  Smith,  8  B.  &  C.  841,  (15  E.  C.  L.  R,)  an  entry  like  the  pre- 
sent was  offered,  not,  as  here,  to  prove  a  judgment  of  the  quarter  ses- 
sions, but  merely  to  show  the  caption  of  an  indictment,  and  even  for 
this  purpose  it  was  held  not  admissible.  [Williams,  J. — What  do  you 
say  the  proper  evidence  would  have  been  in  this  case  ?  An  entry  on 
parchment  ?]  It  is  not  necessary  to  say ;  but  at  all  events  there  should 
have  been  a  record  made  up  of  the  particular  proceeding,  with  its  own 
caption.  Here  nothing  is  produced  but  a  general  book.  Rex  v.  Ward^ 
6  Car.  &  P.  366,  (25  E.  C.  L.  R.,)  is  in  point.  There  the  sessions 
book,  produced  by  the  clerk  of  the  peace,  was  held  insufficient  to  prove 
th«t  an  appeal  was  heard.  Porter  v.  Cooper,  6  Car.  &  P.  854,  (25  E. 
C.  L.  R.,)(a)  does  not  add  anything  material  to  that  decision.  [Patte- 
60N,  J. — That  case  was  very  different.]  If  this  adjudication  might  be 
.  proved  in  the  manner  proposed,  so  might  a  judgment  of  transportation. 
[Coleridge,  J. — Did  you  ever  see  a  record  drawn  up  of  an  order  of 
quarter  sessions  ?  Yet  it  is  clear  they  have  records  of  their  indict- 
ments.] 

Lord  Denman,  C.  J. — The  first  question  is  on  the  admissibility  of 
(a)  8.  C.  (but  no  argument  or  decision  on  this  point)  1  Cro.  M.  &  B.  887.    4  Tyr.  456 
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evidence.  [After  stating  the  principal  facts  on  this  point,  his  lordship 
said :]  I  have  no  doubt  that  this  evidence  was  properly  received.  It 
appears  that  no  other  record  was  ever  made  at  the  sessions.  Unless 
parchment  is  necessary,  I  think  that  this  record  was  good,  and  perfectly 
well  proved.  It  contains  a  caption,  and  the  decision  of  the  sessions : 
and  their  decision  is  the  only  fact  to  be  proved ;  the  case  therefore  is 
not  like  that  in  which  the  minute-book  was  offered  to  prove  the  finding 
of  a  bill  of  indictment.(a)  In  holding  this  evidence  admissible  I  do  not 
think  that  we  interfere  with  Rez  v.  Ward,  6  Car.  &  P.  366,  (25  E.  C.  L. 
R.)  It  is  not  stated  there  what  the  form  of  the  minute  was :  and  Park, 
J.,  said,  "  If  it"  (the  appeal)  "  was  not  heard  before  a  court  of  competent 
jurisdiction,  perjury  cannot  be  committed  on  the  hearing  of  it."  I  should 
^nfer  from  that  that  the  minute  was  one  made  only  for  the  convenience 
of  the  clerk,  and  that  the  caption,  which  was  necessary  to  show  that  a 
court  of  competent  jurisdiction  had  tried  the  appeal,  did  not  appear. 
Then  as  to  the  effect  of  the  evidence.  Notwithstanding  the  case  of  Bex 
V.  Knaptoft,  2  B.  &  C.  883,  (9  E.  C.  L.  R.,)  where  Bayley,  J.,  used 
some  larger  expressions  than  were  necessary,  I  think  that  the  discharge 
of  the  order  in  1824  was  evidence  of  the  mother  not  being  then  settled 
in  Shirley.  It  is  true  that  the  order  may  have  been  discharged  because 
she  was  irremovable  or  not  chargeable :  but  that  should  have  been  shown 
by  the  present  respondents,  in  order  to  take  off  the  prima  facie  presump- 
tion, arising  from  the  evidence,  that  the  decision  turned  upon  the  settle- 
ment. Then,  did  the  mother's  settlement,  if  proved,  affect  the  sons  ? 
I  think  it  was  evidence  as  to  his.  In  1817  he  was  unemancipated ;  and 
an  attempt  was  then  made,  without  effect,  to  bind  him  apprentice.  There 
was  no  evidence  of  his  being  afterwards  emancipated.  At  the  time  of 
the  order  of  sessions  in  1824,  the  mother  appears  to  have  obtained 
a  subsequent  settlement,  and  not  by  marriage.  Then,  if  the  pauper 
was  not  emancipated  in  1824,  though  he  was  then  twenty-six  years 
old,  it  resulted,  as  a  prima  facie  case,  that  his  settlement  had  changed 
with  hers. 

Pattbson,  J. — As  to  the  reception  of  evidence,  I  observe,  though  I 
do  not  rest  my  decision  on  that  ground,  that  in  Rex  v.  Ward  it  was 
stated  not  to  be  the  practice  to  draw  up  a  record  on  parchment  unle$8 
it  teas  bespoke ;  here  the  practice,  as  stated  in  the  case,  is  to  keep  no 
other  record  of  the  proceedings  at  sessions  than  the  sessions  book.  We 
come,  therefore,  to  the  question,  whether  it  was  necessary  that  the  pro- 
ceeding of  the  quarter  sessions  should  be  entered  on  parchment.  In 
the  absence  of  authority,  and  finding  in  this  document  every  necessary 
statement,  I  think  we  must  take  it  to  be  sufficient.  As  to  the  other 
point,  there  is  strong  evidence  that  the  pauper's  mother  was  settled  in 
Shirley  down  to  1817.  Then  the  pauper  was  put  out  apprentice,  but 
not  so  as  to  gain  a  settlement ;  and  there  the  case  is  left  as  to  him. 
There  is  nothing  to  show  that  he  was  at  any  time  emancipated.  It  is 
said  that,  to  acquire  the  new  settlement  of  his  mother,  he  must  have  re- 
turned to  her  before  he  was  of  age,  and  that  he  is  not  proved  to  have 
done  so.  But  Rex  v.  Udgewarth,  8  T.  R.  353,  «hows  that  a  return  to 
his  mother  was  not  necessarv.  In  that  case  the  father's  settlement 
changed  before  the  son  was  of  age ;  but  I  do  not  find  any  authority  for 
a  distinction  on  that  account.  And  here  the  onus  of  proof  lay  on  those 
who  relied  upon  the  pauper's  emancipation ;  but  no  facts  tending  to  that 
result  were  proved.  And,  as  to  the  mother's  settlement,  we  must  take 
(a)  Bez  V.  Smith,  8B.  &  C.  841,  (16  E.  C.  L.  B.)       "^  ----^.- 
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it  that  the  sessions  in  1824  discharged  the  order  of  removal  to  Shirley, 
on  the  ground,  either  that  the  father  had  not  been  settled  in  the  appel- 
lant parish,  or  that  he  had  been  so,  but  the  mother  had  acquired  a  new 
settlement.  In  either  case,  if  the  pauper  was  unemancipated,  the  mother*8 
settlement  was  his ;  therefore  the  former  decision  upon  that  point  was  of 
the  utmost  importance  here. 

Williams,  J. — No  instance  has  been  adduced  in  which  it  has  been 
held  necessary  to  make  up  a  formal  record  of  the  judgment  of  quarter 
sessions  on  an  appeal.  It  is  said  that,  if  such  an  adjudication  may  be 
proved  as  it  was  here,  a  judgment  of  transportation  might  be  proved  in 
the  same  manner;  but  the  indictment  with  a  minute  endorsed  upon  it 
would  be  no  proof  of  a  valid  judgment,  for  reasons  which  do  not  apply 
to  this  case.  And  in  the  case  of  an  indictment  for  perjury  (a)  the  possi- 
bility of  the  offence  having  been  committed  would  depend  upon  the  Court 
having  had  jurisdiction ;  consequently  there  must,  in  that  instance,  be 
such  a  record  as  would  show  jurisdiction.  But  here  the  whole  question 
was  as  to  the  order  made  at  sessions ;  and  it  is  stated  that  the  minute 
entered  by  the  clerk  of  the  peace  was  the  only  thing  ever  done  at  the 
sessions  for  the  purpose  of  recording  such  an  order.  Then  as  to  the 
effect  of  the  order ;  it  stands  on  very  early  principles  that  an  order  un- 
appealed  against  is  conclusive  upon  all  persons  as  to  the  facts  decided, 
and  an  order  quashed  is  conclusive  as  between  the  parties  to  the  appeal. 
Here,  therefore,  the  order  of  sessions  in  1824  was  decisive  as  to  the 
mother*s  settlement  at  that  time.  And  it  clearly  lay  on  the  respondents 
to  show,  if  they  relied  upon  the  fact,  that,  when  the  sessions  quasheil 
the  order  of  removal  in  1824,  the  pauper  had  ceased  to  be  part  of  her 
family.  The  last  account  of  him  before  that  time  shows  him  to  have 
been  still  unemancipated.  It  was  to  be  presumed,  till  the  contrary  was 
proved,  that  that  state  of  things  continued.  [^Clarke  here  observed  that, 
as  one  of  the  pauper's  children  was  stated  in  the  present  order  of  re- 
moval to  be  twelve  years  old,  and  that  order  was  dated  February  4th, 
1837,  the  pauper  must  have  been  married,  and  consequently  emancipated, 
in  October,  1824.] 

Coleridge,  J. — The  quashing  of  the  order  of  removal  in  1824  is 
conclusive  against  a  settlement  of  the  mother  in  Shirley  at  that  time. 
Then,  as  the  unemancipated  children  of  a  widow  follow  their  mother*s 
settlement,  the  pauper  must  also  have  been  settled  elsewhere  than  in 
Shirley  at  the  time  of  that  order.  On  the  facts  stated,  he  must  be  taken 
to  have  been  then  unemancipated.  The  onus  of  showing  the  contrary 
lay  on  those  who  relied  upon  a  different  state  of  things  from  that  already 
proved.  Mr.  Clarke  has  made  a  calculation,  with  reference  to  the  statement 
in  the  present  order  of  removal,  to  show  that  the  pauper  must  have  been 
emancipated  by  marriage  in  1824 ;  but  it  is  suflScient  to  say  that  the 
case  states  nothing  on  that  subject.  The  evidence  of  the  former  order 
of  sessions,  therefore,  was  cogent,  and  ought  to  have  been  received.  As 
to  the  sessions  book,  taking  it  to  be  proved  that  no  other  record  existed, 
I  think  the  original  entry  of  the  caption  and  order  was  sufficient.  Mr. 
Clarke  does  not  say  that  he,  in  the  course  of  a  long  practice,  has  ever 
seen  a  parchment  record  of  the  proceedings  of  quarter  sessions  on  a 
settlement  case :  nor  have  I.  Order  of  sessions  confirmed.(6) 

(a)  Rez  ▼.  Ward,  Car.  &  P.  866. 

(6)  See,  as  to  the  ooDcIusiveness  of  a  former  order  of  sessions,  Rtx  t.  Chureh  Knotcft^ 
7  A.  ft  £.  471,  (84  £.  C.  Lk,;)  Bex  ▼.  YTye,  7  A.  A  E.  761.  As  to  the  z«ooxa  of  n 
iadiciment  at  sessions,  Hex  ▼.  £rewes,  8  A-  &  E.  726,  (80  E.  C.  L.  E.)     (^nr^Ci]f> 
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The  QUEEN  against  FROST.— p.  822. 

The  Court  will  not  grant  a  mandamus  eommancting  a  party  to  pay  money  to  the  treasurer 
of  a  borough,  under  stat  5  &  H  W.  4,  c.  76,  s.  92,  unless  the  application  be  made, 
either  by  the  treasurer,  or  after  he  has  been  required  to  demand  the  payment. 

Though  the  party  applying  for  the  mandamud  be  ultimately  entitled  to  the  money. 

Maule  had  obtained  a  rule,  in  Michaelmas  term  last,  calling  upon 
John  Frost,  late  mayor,  and  one  of  the  councillors,  of  the  borough  of 
Newport,  in  Monmouthshire,  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  pay  over  to  the  treasurer  of  the  said  borough 
all  sums  of  money  received  by  him  for  and  on  account  of  the  rents  of 
the  corporation  property  of  the  said  borough. 

The  rule  was  obtained  on  the  affidavit  of  James  Goold.  It  referred 
to  a  charter  of  21  Jac.  1,  granted  to,  and  accepted  by,  the  mayor, 
bailiffs,  and  inhabitants  of  the  borough  of  Newport,  whereby  they  were 
incorporated  by  the  name  of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Newport,  in  the  county  of  Monmouth ;  and  power  was  given 
them  to  hold  lands,  &c.  The  affidavit  stated  that,  for  many  years 
before,  and  at,  the  passing  of  stat.  5  &  6  W.  4,  c.  76,  and  from  thence 
hitherto,  the  corporation  had  been,  and  still  were,  seised,  or  entitled  to 
receive  the  rents  and  profits,  of  certain  lands,  as  to  which  the  affidavit 
stated  some  particulars.  That,  on  26th  December,  1835,  Frost  was 
elected,  and  still  continued  to  be,  a  councillor,  and  that  he  was  elected 
mayor  on  9th  November,  1836,  and  continued  to  be  mayor  at  the  date 
of  the  affidavit,  6th  November,  1837.  That,  both  before  and  since  he 
was  elected  councillor,  and  while  he  had  been  mayor,  he  had  received 
various  sums,  specified  in  the  affidavit,  in  respect  of  the  rents  of  the 
said  lands.  That,  on  1st  January,  1836,  the  council  appointed  Phillip 
Jones  treasurer,  and  he  had  since  continued  to  be  treasurer.  That  the 
rents  so  received  by  Frost  had  not  been  paid  to  Jones  or  otherwise  ac- 
counted for  by  Frost.  That  Goold,  on  27th  October,  1837,  served  Frost 
with  the  following  notice,  addressed  to  him  as  mayor  and  one  of  the 
councillors.  "  I,  the  undersigned,  James  Goold,  of  Newport  aforesaid, 
being  a  freeman  of  the  said  borough,  duly  enrolled  upon  the  freemen's 
roll  thereof,  and  also  a  burgess  of  the  said  borough,  and  member  of  the 
body  corporate  of  the  mayor,  aldermen,  and  burgesses  thereof,  and  an 
inhabitant  of  the  said  borough,  liable  to  contribute  to  the  borough  rate 
thereof,  do  hereby  require  you  forthwith  to  pay  to  Phillip  Jones,  Esquire, 
the  treasurer  of  the  said  borough,  all  moneys  belonging  to  the  mayor, 
aldermen,  and  burgesses  of  the  said  borough,  now  in  your  possession  or 
custody,  or  which  have  been  received  by  you  and  not  paid  to  the  trea- 
surer of  the  borough  aforesaid ;  and  particularly  all  and  every  the  rents, 
profits,  and  proceeds  of  the  lands,  tenements,  and  hereditaments,  or  any 
of  them,  of  the  said  mayor,  aldermen,  and  burgesses,  which  at  any  time 
heretofore  have  come  to  your  hands."  (The  notice  further  stated  that, 
in  default  of  compliance,  Goold  would  move  for  a  mandamus,  or  take 
such  other  proceedings  as  might  be  advised,  to  enforce  payment.)  The 
notice  was  dated  26th  October,  1837,  and  signed  "James  Goold."  The 
affidavit  stated  that  Frost  had  not  answered  this  application,  and  that 
the  rents  had  not,  as  deponent  was  informed  and  believed,  been  paid  over 
to  the  treasurer.  And  that  deponent  was  a  freeman,  &c.,  (as  he  styled 
himself  in  his  notice.) 

The  affidavit  of  Frost,  in  answer,  stated  that,  long  before  and  at  the 
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time  of  the  granting  the  charter  of  James  I.,  the  mayor,  bailifis,  and 
burgesses,  were  reputed  to  have  been,  and,  as  deponent  believed,  were, 
a  body  corporate,  enjoying  divers  rights,  &c.,  and  that  all  their  privileges 
were  confirmed  by  that  charter.  Facts  were  then  stated  for  the  purpose 
of  showing  that  it  was  matter  of  dispute  whether  the  lands  in  question 
were  the  property  of  the  corporation,  or  whether  fas  the  deponent 
believed  to  be  the  case)  the  freemen,  meaning  thereoy  the  burgesses 
under  the  charter  of  James  L,  were  entitled  to  the  enjoyment  or  profit 
of  the  lands,  as  freemen,  for  their  private  benefit.  And  it  was  sworn 
that,  at  a  meeting  of  the  freemen,  including  Goold,  held  on  14th 
November,  1836,  it  was  resolved,  with  Goold's  full  concurrence  and 
consent,  that  Frost  should  "  be  requested  to  demand  the  payment  of  the 
^ents  from  the  difierent  tenants,  and  to  pay  the  same  into  the  bank,  in 
his  own  name,  to  remain  there  until  the  claim  of  the  burgesses  thereto 
be  decided."  That  Frost  had  collected  certain  of  the  rents  accordingly, 
and  had  paid  the  amount  in  his  own  name  into  the  bank,  where  it  non 
was. 

Sir  W.  W,  Follett  now  showed  cause. — The  Court  will  not  grant  this 
mandamus  at  the  instance  of  an  individual.  The  town  council,  or  the 
treasurer,  should  apply.  If  the  money  were  paid  to  the  treasurer,  the 
corporation  might  possibly  decline  to  claim  it.  Besides,  on  the  facts, 
the  corporation  have  no  title. 

Maule^  contra. — If  there  be  a  question  as  to  the  title,  the  Court  will 
not  determine  that  upon  affidavit,  but  will  at  least  put  the  party  to  a 
return.  But,  even  supposing  the  right  of  the  freemen  to  be  as  alleged, 
still,  under  stat.  5  &  6  W.  4,  c.  76,  ss.  2,  92,  this  money,  beinp  corporate 
property,  to  the  benefit  of  which  the  freemen  are  entitled  as  individuals, 
should  in  the  first  instance  go  to  the  borough  fund,  and  be  P&id  to  the 
treasurer,  subject  to  the  claims  of  the  individual  freemen.  There  is  no 
pretence  for  saying  that  the  freemen  form  a  corporation  distinct  from 
the  corporation  of  the  borough.  [Lord  Denman,  C.  J. — Does  it  appear 
that  Goold  has  made  any  application  to  the  treasurer  ?]  It  does  not ; 
but  Goold  is  entitled  to  make  this  application  in  the  first  instance,  since 
he  is  interested  in  the  property  on  each  supposition ;  and  Frost  has 
clearly  no  right  to  retain  it. 

Lord  Denman,  C«  J. — This  application  cannot  be  supported.  Goold, 
having  voted  the  money  into  Mr.  Frost's  hands,  should  at  any  rate  show 
that  the  treasurer  has  been  properly  required  to  take  possession  of  the 
fund.  We  do  not  know  that  Mr.  Frost  mieht  not,  upon  application  by 
the  treasurer,  have  paid  him  the  money.  If  we  were  to  accede  to  thi:f 
application,  we  should  entitle  every  person,  who  has  an  interest,  to  set 
the  Court  in  motion  before  he  has  required  the  proper  party  to  do  his 
duty. 

Pattbson,  J. — I  agree  that  this  application  ought  to  have  been  made 
by  the  treasurer. 

Williams  and  Coleridge,  Js.,  concurred.  Rule  discharged. 


The  QUEEN  against  The  Justices  of  CHESHIRE.-  p.  826. 
This  case  is  reported,  ante,  p.  398. 
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The  QUEEN  against  The  Committee  Men  for  The  SOUTH  HOL- 
LAND  Drainage.— p.  826. 

This  case  is  reported,  ante,  p.  429. 


The  QUEEN  against  HARLAND  and  Others.— p.  826. 

Under  stat  8  H.  6,  c  9,  if  an  indictment  for  forcible  entry  and  detainer  be  found  by  the  grand 
jury  at  the  aaaizefl,  and  application  be  thereon  made  to  the  judge  of  assize  to  grant  a  warrant 
of  restitution,  it  is  in  his  discretion  whether  he  will  grant  it  or  not. 

Therefore,  when  the  judge,  upon  such  application,  made  on  affidavit,  granted  a  rule  nisi,  which 
he  afterwards,  upon  cause  shown  on  affidavit,  discharged,  and  a  motion  was  made  to  this 
Coart  (but  without  removing  the  indictment)  for  a  mandamus  to  the  Judge,  or  a  warrant  of 
restitution,  the  Court  refused  to  interfere ;  nor  would  they  enter  into  the  question  whether 
the  Judge  had  exercised  the  discretion  rightly. 

At  the  last  Yorkshire  assizes,  a  bill  was  found  against  the  defendants 
for  a  forcible  entry  and  detainer.  The  prosecutor  thereupon  applied, 
on  affidavit  of  the  facts  relating  to  the  entry  and  detainer,  to  Williams, 
J.,  one  of  the  judges  of  assize  for  the  county,  for  a  warrant  of  restitu- 
tion of  possession.  The  learned  Judge  refused  to  grant  the  wz^rrant  at 
once ;  but  he  granted  a  rule  calling  on  the  defendants  to  show  cause 
why  it  should  not  issue.  Cause  was  shown  before  his  lordship  during 
the  assizes,  upon  affidavit,  when  the  rule  was  discharged,  the  learned 
Judge  saying  that  he  considered  the  granting  of  the  warrant  discretion- 
ary, and  that  he  determmed  not  to  grant  it.  On  affidavit  of  the  above 
facts, 

Newton  now  moved,  either  for  a  mandamas  commanding  the  learned 
Judge  to  issue  the  warrant,  or  for  a  warrant  from  this  Comt.  Tho 
power  of  the  judge  of  assize  is  not  discretionary.  By  stat.  8  H.  6,  c.  9, 
s.  3,  if  it  be  found  before  justices  that  any  one  doth  contrary  to  tlie  sta- 
tute, they  shall  put  the  party  aggrieved  into  possession.  Here  the 
indictment  was  found  before  the  learned  Judge  by  the  inquisition  of 
tiie  grand  jury,  (a)  The  defendants  not  having  traversed  the  force,  or 
alleged  a  three  years  possession,  (6)  the  statute  leaves  no  discretion  in 
the  judge  any  more  than  in  the  local  magistrate,  who  clearly  has  none, 
per  Holt,  C.  J.,  in  Regina  v.  Goodenovghj  2  Ld.  Raym.  1036.  In 
Jiex  V.  HakCy  Note  (a(  to  Rex  v.  IViUiums^  4  M.  &  R.  433,  an  order 
of  restitution  was  granted  by  the  judge  of  assize  upon  the  finding  of  an 
indictment  by  the  grand  jury.  So,  if  the  conviction  of  forcible  entry 
be  quashed,  the  Court  has  no  discretion,  but  must  award  re-restitution  ; 
Rex  V.  Jonesj  1  Str.  474;  Rex  v.  PVibon,  3  A.  &  E.  817,  (30  E.  C.  L.  R. 
229.  (c)  [Lord  Denman,  C.  J.  In  Rex  v.  fVilson  the  proceeding  was 
altogether  different ;  the  conviction  was  by  local  justices.]  There  's 
no  distinction  in  this  respect  between  a  justice  of  peace  and  a  judge  of 
assize,  as  appears,  for  instance,  by  stat.  21  Jac.  1,  c.  15.  In  Rex  v. 
Marrow,  Ca.  K.  B.  temp.  Hardw.  174,  an  indictment  for  forcible  entry 
was  found  at  quarter  sessions,  and  removed  to  this  Court  by  certiorari , 

(a;  See  3  Bac  Abr.  723,  (ed.  7,)  Forcible  Entry  and  Detainer,  (F.)  Anonymous  case,  .da- 
vilK  68,  pL  141. 

(&)  3  Bac  Abr.  734, 725.  (ed.  7,)  Forcible  Entry  and  Detainer,  (G.)  It  did  not  appear  by  the 
iffidavtta  whether  any  or  what  itepa  were  taken  in  the  proeecution  after  the  finding  of  the  bilL 

(0  See  p.  838. 
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there  the  Court,  apparently  upon  the  equity  of  the  statutes,  held  that 
they  had  a  discretionary  power  as  to  awarding  restitution,  and  put  the 
defendant  under  terms  as  to  his  plea.  The  discretion  appears  to  have 
arisen  only  from  the  prosecutor  choosing  to  remove  the  indictment 
In  an  earlier  case  of  Bex  v.  fVilson,  8  T.  R.  357,  the  question  was 
whether  an  indictment  for  forcible  entry  lay  at  common  law ;  and  Lord 
Kenyon  said  that  it  did,  "  though  the  statutes  give  other  remedies  to 
the  party  grieved,  restitution  and  damages."  As  for  the  remedy  at 
this  stage,  a  mandamus  would  put  the  learned  Judge  to  no  personal 
inconvenience ;  costs  can  be  given  only  against  parties  interested,  under 
Stat.  1  W.  4,  c.  21,  s.  4.  (a)  Or  this  Court  may  now  issue  the  warrant. 
The  prosecutor  has  no  other  remedy. 

Lord  Denman,  C.  J.  In  ancient  times  violent  acts  were  committed 
in  taking  possession  of  property,  sometimes  by  those  who  were  really 
the  owners  of  the  property,  sometimes  by  those  who  were  not.  The 
statutes  which  were  passed  to  meet  this  mischief  gave  a  great,  and 
indeed  violent,  power  to  the  magistrates ;  but  the  party  against  whom 
the  proceeding  takes  place  has  the  right  of  traversing  the  conviction, 
and,  if  he  succeeds,  is  entitled  to  a  writ  of  re-restitution.  The  proceed- 
ing under  these  statutes  is  peculiar;  and  furnishes  the  only  instance, 
known  to  the  law  of  England,  in  which  a  party  may  be  turned  out  of 
possession  by  ex  parte  steps  taken.  Such  a  power  is  not  to  be  extended 
by  impfication.  I  think  that  it  is  a  mistake  to  suppose  that  the  rule 
compelling  the  magistrate  to  act  applies  to  the  case  of  the  inquisition 
of  a  grand  jury.  Hex  v.  Hake,  note  (a)  to  Rex  v.  Williamsj  4  M.  & 
R.  483,  shows  that,  in  1827,  a  Judge,  upon  such  an  inquisition,  granted 
a  writ  of  restitution,  not  as  a  matter  of  right,  but  in  the  exercise  of  his 
discretion.  The  reporter  there  says  that  the  finding  of  a. bill  of  indict- 
ment is  necessary,  to  give  the  Court  jurisdiction,  but  that  the  Court  will 
not  award  restitution  upon  an  indictment  found,  unless  a  sufficient  case 
for  their  interference  be  made  out  on  affidavit.  In  the  same  report 
there  is  a  reference  to  Rex  v.  MarroWy  Ca.  K.  B.  temp.  Hard.  174, 
where  it  was  laid  down  that,  when  an  indictment  is  removed  by  cer- 
tiorari into  this  court  before  it  is  pleaded  to,  the  Court  has  a  discretion- 
ary power  to  award  a  writ  of  restitution,  and  may  therefore  put  the 
defendant  under  terms  as  to  his  pleading.  Lord  Hardwicke  there 
cites  Dalton's  Justice,  to  show  that  the  Court,  upon  the  indictment  being 
brought  up  by  certiorari,  may  award  restitution,  (J)  and  that  restitution 
is  a  thing  in  the  discretion  of  the  Court.  It  is  therefore  clear  that  the 
Court  has  a  discretion  whether  or  not  it  will  exercise  its  power.  Here 
ihe  learned  Judge,  constituting  the  Court  upon  the  occasion,  heard  the 
affidavits,  and,  in  his  discretion,  refused  the  writ.  The  learned  counsel 
admits  that  the  application  was  entirely  ex  parte :  all  must  feel  that  an 
ex  parte  proceeding  is  to  be  deprecated  where  we  are  not  absolutely 
compelled  to  entertain  it.  A  discretion,  therefore,  has  been  exercised, 
and,  no  doubt,  rightly ;  though  into  that  we  cannot  inquire,  for  it  is 
sufficient  that  the  learned  Judge  had  the  discretion. 

Patteson,  J.  The  sole  question  is,  whether  it  be  imperative  on  the 
judge  of  assize  to  grant  this  warrant,  or  be  in  his  discretion.  If  he  had 
a  discretion,  no  doubt  he  exercised  it  rightly.  The  learned  counsel  ad- 
mits that,  when  an  indictment  is  removed  by  certiorari,  the  power  of 

(a)  See  Stat  1  &  2  W.  4,  c.  58,  s.  8. 
\b)  See  DalU  Just  c.  22.  80,  81,  82. 
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this  Court  is  discretionary:  but  he  says  that  the  prosecutor  there,  by 
removing  the  indictment,  gives  the  Court  a  discretion  wliich  otherwise 
would  not  exist.  I  do  not  find  this  laid  down ;  and  I  think  the  same 
principle  applies  to  a  judge  of  assize  as  to  this  Court  in  the  case  alluded 
to ;  namely,  that  the  proceeding  being  ex  parte,  a  discretion  must  be 
exercised.  In  the  case  of  local  magistrates,  who  are  to  go  to  the  spot 
and  make  inquiry  by  the  inquisition  of  a  jury,  witnesses  may  be  called 
on  both  sides :  whether  the  prosecutor  would  be  a  good  witness  I  do 
not  know ;  I  rather  think  he  would,  (a)  There,  if  the  jury  find  the 
facts,  it  is  imperative  on  the  magistrate  to  grant  restitution ;  and  the 
reason  is,  that  there  has  been  a  fair  inquiry.  In  the  present  case,  the 
inquiry  has  been  only  ex  parte;  and  the  proceeding  was  consequently 
discretionary.     We  therefore  cannot  interfere. 

CoLERiDOE,  J.  (5)  I  am  of  the  same  opinion :  and  I  should  have 
regretted  if  any  authority  had  appeared,  compelling  us  to  come  to  a  dif- 
ferent conclusion.  If  we  understand  this  to  be  an  application  for  a 
mandamus,  the  answer  is,  that  the  judge  of  assize  had  a  discretion.  It 
is  said  that,  under  stat.  8  H.  6,  c.  9,  s.  3,  the  law  is  imperative.  That 
statute  prescribes  that  the  justices  shall  inquire  by  the  people  of  the 
same  county,  and,  if  it  be  found  that  any  doth  contrary  to  the  statute, 
shall  cause  to  reseise  the  lands,  and  put  the  party  in  full  possession.  It 
is  a  mockery  of  common  sense  to  say  that,  in  the  absence  of  such 
inquiry,  on  evidence  furnished  only  by  one  party,  that  party  is  to  be 
absolutely  entitled  to  the  writ.  The  case  can,  therefore,  be  only  one  for 
discretion.  .  In  my  opinion,  the  discretion  was  here  wisely  exercised; 
and,  as  to  the  alleged  absence  of  other  remedy,  why  did  not  the  party 
go  before  a  justice  of  peace?  If,  again,  this  be  considered  as  an  appli* 
tion  to  this  Court  now  to  issue  the  writ,  I  think  we  have  no  authority 
to  do  so.  The  indictment  is  not  removed ;  and  I  cannot  see  what  juris* 
diction  we  have. 

Rule  refused. 


The  QUEEN  against  SULLIVAN  and  Others.— p.  831. 

On  trial  of  an  indictment  for  misdemeanor  by  a  special  jary,  a  jaryman,  after  bein^  swom^ 
stated  himself  to  have  been  one  of  the  grand  jury  who  found  Uie  bill.  He  continued,  how- 
ever, in  the  box,  the  defendant  not  consenting  to  hia  being  withdrawn.  It  did  not  appear 
whether  the  defendant  knew  of  the  objection  before  the  juror  stated  it.  On  motion  for  a  new 
tnal  by  the  defendant  aAer  conviction. 

Held,  not  a  mistriaL 

Indictment  for  a  conspiracy.  This  was  tried  before  Lord  Denman, 
C.  J.,  and  a  special  jury,  at  the  sittings  after  last  Trinity  term,  at  West- 
minster. After  the  jury  had  been  sworn,  and  the  case  for  tlie  prosecu- 
tion partly  opened,  the  foreman  of  the  jury  stated  to  the  Court,  that  he 
had  been  on  the  grand  jury  which  found  the  bill.  The  counsel  for  the 
prosecution  offered  to  consent  that  this  juror  should  withdraw,  and  the 
trial  proceed  with  eleven;  but,  the  defendants  not  consenting,  the  cnse 

(a)  As  to  the  competency  of  the  aggrieved  party  on  indidment  for  forcible  entry,  see  Rex  ▼. 
Beavan,  Ry.  &  M.  242,  (21  E.  C.  L.  R.  428  ;)  Rex  v.  WiUiams,  9  B.  &  C.  649,  (17  E.  C. 
I..  K.  440.) 

(h)  Williams,  J.,  took  no  part  in  the  discnstion. 

VOL.  XXXV. — 55 
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went  on  before  the  jury  as  at  first  composed,  and  the  defendants  were 
convicted.     In  this  term,  {a) 

Piatt  moved  for  a  new  trial,  on  the  ground  that  the  case  had  beea 
misiried.  No  man  ought  to  be  convicted  of  a  crime  on  the  finding  of 
less  than  twenty-four  different  jurors.  Blackstone  says,  (4  Blac.  Com. 
306,)  that "  no  man  can  be  convicted  at  the  suit  of  the  king  of  any  capital 
offence,  unless  by  the  unanimous  voice  of  twenty-four  of  his  equals  and 
neighbours:  that  is,  by  twelve  at  least  of  the  grand  jury,  in  the  first 
place,  assenting  to  the  accusation ;  and  afterwards,  by  the  whole  petit 
jury,  of  twelve  more,  finding  him  guilty  upon  his  trial."  The  authorities 
show  that  there  is  no  distinction  in  this  respect  between  felony  and  mis- 
demeanor, {b)  Stat.  25  Ed.  3,  st.  5,  c.  3,  enacts,  "  That  no  indictor," 
(that  is,  no  one  who  found  the  bill  as  a  grand  juryman,)  "shall  be  put 
in  inquests  upon  deliverance  of  the  indictees  of  felonies  or  trespass,  if 
he  be  challenged  for  that  same  cause  by  him  which  is  so  indicted.*'  (r) 
Mere  the  objection  was  not  taken  by  challenge ;  but  the  defendants 
were  not  aware  of  it  till  after  the  jury  were  sworn.  [Lord  Denman, 
C.  J.  How  do  we  know  that  ?  Tlie  jury  was  special ;  the  defendants 
had  an  opportunity  of  inquiring  when  they  reduced  the  list.]  It  cannot 
be  said  that  in  every  possible  case  the  omission  to  challenge  at  the  pro- 
per time  shall  exclude  any  objection  to  a  juror;  as,  for  instance,  if  it 
turned  out,  in  the  course  of  a  trial  for  forcible  entry,  that  a  juryman 
liad  a  direct  interest  in  the  lands.  It  is  true  that  stat.  6,  G.  4,  c.  50,  s.  30, 
en^icts  that,  where  a  special  jury  is  struck  as  there  directed,  **-every  jury 
so  struck  shall  be  the  jury  returned  for  the  trial  of  such  issue :"  but 
that  means  only  that  the  panel  shall  contain  those  names ;  not  that  the 
jury  struck,  and  no  others,  shall  be  competent  to  serve.  If  that  were 
so,  a  tales  could  not  be  prayed,  nor  a  juror  taken  from  the  common  jury 
panel.  [Lord  Denman,  C.  J.  Have  you  any  authority  for  this  appli- 
cation ?]  It  is  founded  in  principle.  Blackstone,  3  Com.  363,  states 
several  grounds  of  objection  to  jurors  in  civil  cases,  and,  among  them, 
that  of  having  formerly  been  a  juror  in  the  same  cause  :  and  he  adds, 
as  the  ground  of  such  objections,  that  jurors  ought  to  be  "  omni  excep- 
tione  majores."  [Lord  Denman,  C.  J.  I  am  not  disposed  to  say 
whether  the  challenge,  if  taken,  would  have  been  available  or  nor ; 
but,  at  any  rate,  the  objection  should  have  been  stated  at  the  proper 
time.  If  it  had  been  mentioned  before  the  trial,  all  of  us,  probably, 
would  have  agreed  to  exclude  the  juryman.  Bui  these  questions  are 
so  important  that  we  will  not  decide  without  looking  into  the  statute.] 

Cur,  adxu  wit. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court,  [n 
this  case  we  grant  no  rule.  We  think  that  the  old  statute  does  not 
apply ;  but  that  statute  itself  requires  that  the  objection  should  be  taken 
!)y  way  of  challenge.  The  defendants  did  not  here  challenge ;  and  wlieu 
the  objection  was  pointed  out,  and  it  was  proposed  that  the  juror  should 

(a)  November  7th.     Before  Lord  Denman,  C.  J.,  Pattewn,  Williams,  and  Coleridge,  Js. 

(6)  See  21  Vin.  Abr.  256,  Trial,  (B.  d.)  pi.  14,  in  mar^r.  and  Co.  Litt  157  b.  there  cital. 
In  Rex  ▼.  OaieSf  10  How.  St.  Tr.  1079,  it  aeems  to  have  been  held  a  good  objection  to  a  petit 
juryman,  on  indictment  for  perjury,  that  be  was  one  of  the  grand  jury  who  found  the  ImU:  pw 
1081.     See,  also.  Rex  v.  Percival,  I  Sid.  243. 

(c)  Staundford,  in  PI.  Cor.  f.  158,  (lib.  iiL  c  7,)  aaya  that  the  statute  was  passed  in  affirm- 
ance of  the  common  law.  Britton,  t  12,  (there  died  to  this  point,)  speaks  of  the  objection 
being  allowable,  **  en  peril  de  mort" 
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withdraw,  they  declined  assenting  to  that  course,  and  preferred  to  stand 
upon  the  strict  law.     There  is  no  ground  for  a  rule. 

Rule  refused,  (a) 

(a)  See,  u  to  the  point  here  decided,  Rex  v.  Sutton,  8  B.  A  C.  417,  (15  E.  C.  L.  R.  252  \ 
Al«o,  as  to  the  oroper  time  for  challenging,  and  the  inadmiaaibility  of  a  challenge  afterwards  21 
Vim  Abr.  274.  Trial,  (L.  d. ;)  Rex  v.  Oateji,  10  How.  St  Tr.  1081 ;  /2e2?  y.  Layer,  16  How 
St.  Tr.  135 ;  Rex  v.  Brandreih,  32  How.  St.  Tr.  770.  Thi«  latter  point  waa  likewine  much 
dwciMK^  in  the  ca«e  of /2ea:  V.  Fiw/,  tried  under  the  npecial  commiMion  of  Monmouth,  Decern- 
ber  and  January,  1840.    See  pp.  42,  et  aeq.,  and  p.  769,  of  the  Report  published   by  Meura. 

.J^  '«*^'.^^**-^"*"-  *°  ^'  ^'  ^-  ^^'  ^'  P'-  '0'  C«»  Bro.  Abr.  Challenge,  142 ;  21  Vin. 
Abr.  256,  Trial,  (B.  d.)  pi.  14,)  J.  waa  indicted  for  battery  of  R.,  and  sued  R.  in  trespass  f.)r 
the  same  battery;  plea,  son  assault  demesne,  and  issue  thereon.  T.  H.,  one  of  those  who 
indkterl,  (found  (he  bill,)  waa  of  the  inquest  on  the  trial  of  the  action  of  trespass,  and  gave  a 
verdirt  for  the  plaintiii;  with  twenty  ahiltings  damages:  and  T.  H.  waa  committed  to  the  cus- 
tody of  the  marshal,  and  fined,  for  two  causes,  one  of  which  was,  that  he  was  one  of  the  indictoia 
of  the  said  J.,  whom  now  he  has  acquitted,  and  did  not  challenge  himseUl 
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Case  of  sinking  plaintiff'a  Teasel  by  a  steamboat,  of  which  defendants  were  possessed  and  had 
the  care,  management,  and  direction  by  their  servants  and  mariners,  through  the  mismanage- 
ment of  the  said  servants  and  mariners.  Plea,  that  defendants  had  not  the  possession  and 
care,  dec,  by  their  servants  and  mariners,  or  otherwise. 

Defendants  being  owners  of  the  steam  vessel,  chartered  her  to  D.,  for  six  months,  at  20/.  per 
week,  the  owners  to  keep  her  in  good  and  sufficient  order  for  the  conveyance  of  goods,  &c, 
to  and  from  Newcastle  afid  Goole,  or  any  other  coasting  station  which  D.  might  employ  her 
in :  D.  to  pay  all  disbursements,  including  harbour  dues,  pilotages,  seamen*s  and  captain's 
wages,  and  coals,  oil,  tallow,  dbc,  for  engines,  and  to  insure  the  vessel ;  the  policy  to  be  de- 
posited with  the  ownen. 

Held,  that  the  issue  ought  to  be  found  for  the  plaintiff  upon  the  interpretation  of  the  charter 
party  alone. 

A  fortiori,  upon  proof,  in  addition,  that  D.  had  no  power  to  appoint  or  dismiss  the  officers  and 
crew,  and  did  not  interfere  in  the  arrangements  of  the  ship. 

Case.  The  declaration  stated  that  the  plainlifT,  before  and  at,  &c., 
was  possessed  of  a  vessel  of  great  value,  to  wit,  &c.,  then  lawfully 
being  in  the  river  Humber,  and  the  defendants  were  also  then  possessed 
of  a  certain  steam  vessel,  in  the  said  river,  and  then  by  their  servants 
and  mariners  had  the  care,  direction,  and  management  thereof:  yet 
•defendants,  not  regarding,  &c.,  whilst  the  vessel  of  the  plaintiif'so  was 
in  the  river  Humber,  to  wit  on,  &c.,  by  their  said  servants  and  mariners 
took  so  little  and  such  bad  care  of  their  said  steam  vessel,  in  the  direc- 
tion and  management  of  the  same,  that  the  same,  by  and  through  the 
carelessness,  misdirection,  and  mismanagement  of  the  said  servants  and 
mariners  of  the  defendants  in  that  behalf,  &c.,  (charging  that  the  vessel 
of  the  defendants  ran  foul  of,  and  sank,  the  vessel  of  the  plaintid.) 
Pleas.  1.  Not  Guilty.  2.  That  the  defendants  had  not  possession  of 
the  said  steam  vessel,  and  the  care,  direction,  and  management  of  the 
same,  by  their  servants  and  mariners,  or  otherwise,  in  manner  and 
form,  &c. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial  before  Alderson,  B.,  at  the  Yorkshire  Spring  assizes, 
1837,  it  appeared  that  the  defendants  were  owners  of  the  steam  vessel, 
which,  at  the  time  of  the  accident,  was,  and  for  some  time  had  been, 
chartered  to  John  Dails,  under  the  following  instrument. 
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Memorandum  for  charter,  22d  September,  1834. 

It  is  mutually  agreed  between  the  City  of  Dublin  Steam  Packet  Com- 
pany, owners  of  the  good  steam  ship  or  vessel  called  the  Kingston, 
now  at  Liverpool,  on  the  one  part,  and  John  Dails,  of,  &c.,  on  the  other 
part,  that  the  said  company  agree  to  charter  with  J.  D.  the  said  steamer, 
for  the  space  of  six  months,  to  be  paid  for  same  at  and  after  the  rate 
of  20/.  per  week,  the  owners  to  keep  the  vessel  in  good  and  sufficient 
order,  for  the  conveyance  of  goods,  merchandise,  and  passengers  to  and 
from  Newcastle  and  Goole,  or  any  other  coasting  station  which  the 
said  J.  D.  may  from  time  to  time  employ  the  said  vessel  in.  The  said 
J.  D.  to  pay  all  disbursements,  including  harbour  dues,  pilotages,  sea- 
mens'  and  captain's  wages,  and  coals  and  oil,  tallow,  &c.,  for  engines, 
and  to  insure  the  vessel  for  3000/.,  the  policy  to  be  deposited  with  the 
company  before  mentioned.  And  it  is  further  agreed,  that  if,  at  the  ex- 
piration of  the  six  months  above  stated,  the  said  J.  D.  should  wish  to 
retain  the  vessel  for  a  further  period,  he  shall  be  allowed  to  do  s^y 
for  six  months  longer,  at  the  rate  of  25/.  per  week,  subject  to  the  same 
payments  and  conditions  as  before  named.  The  period  at  which  the 
present  engagement  is  to  commence,  is  from  and  after  the  time  when 
the  Kingston  shall  have  arrived  at  Newcastle,  and  Captain  Batly  have 
given  notice  to  Messrs.  Shield  and  Parker  of  her  being  ready  to  take 
in  a  cargo. 

Dails,  being  called  as  a  witness,  stated  that  he  had  no  power  to  ap- 
point or  dismiss  any  of  the  officers  or  crew,  nor  did  he  interfere  in  the 
arrangements  of  the  ship,  but  paid  the  crew  so  long  as  she  was  char- 
tered. At  the  time  of  the  accident  the  ship  was  under  the  manage- 
ment of  a  captain  appointed  by  the  company.  Dails  was  on  board. 
Aldersoi«,  B.,  was  of  opinion  that  the  defendants  were  liable;  and  he 
left  the  case  to  the  jury  on  the  question  of  negligence  only.  Verdict 
for  the  plaintiff.  Leave  was  reserved  to  move  for  a  nonsuit.  In  Easter 
term,  1837,  Aichtrley^  Serjt.  obtained  a  rule  accordingly. 

Alexander^  Baines,  and  Worthy ^  now  showed  cause.  The  de- 
fendants, being  owners  of  the  vessel,  are  the  parties  liable,  and  not  the 
charterer.  In  Fletcher  v.  Braddick,  2  N.  R.  182,  the  owners  of  a 
vessel  chartered  to  the  commissioners  of  the  navy,  were  held  liable  for 
an  injury  done  to  another  vessel  by  persons  on  board.  The  case  was 
less  strong  than  the  present ;  for  there  the  commander  was  appointed 
by  the  crown,  and  there  was  a  king's  pilot  on  board,  though  the  master 
and  crew  were  appointed  by  the  owners,  as  here.  There  Mansfield, 
C.  J.,  said,  that  except  as  between  the  owners  and  commissioners,  the 
ship  must  be  taken  to  belong  to  the  owners,  and  that  third  parties  could 
not  be  supposed  to  know  of  the  contract  between  the  owners  and  com- 
missioners. The  principle  of  that  case  applies  to  the  present ;  and  it 
can  make  no  difference  that  the  charterer  paid  the' wages  while  he  used 
the  ship.  That  was  only  in  the  nature  of  price  paid  for  the  hire  of 
the  ship,  like  payment  of  rates  by  a  tenant,  which  diminishes  the  sum 
named  for  rent.  The  clause  that  the  charterer  shall  pay  the  wages, 
shows  merely  a  contract  between  him  and  the  owners,  and  indeed, 
proves  that  the  mariners,  &c.,  are  servants  of  the  owners;  else  it  would 
be  superfluous.  The  language  of  Lord  Mansfield  in  Rich  v.  Coe, 
2  Cowp.  636,  confirms  the  principle  here  contended  for;  though  it  may 
be  questionable  whether  the  application  of  it  wotild  now  be  deemed 
correct  under  the  particular  circumstances  of  that  case.     How  can  it 
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be  said  that  the  crew,  &c.,  are  not  the  servants  of  the  defendants,  who 
have  power  to  remove  them  at  any  time?  The  law  as  to  the  liability 
of  owners,  is  laid  down  in  an  nnqualified  manner,  in  Abbott  on  Ship- 
ping, 132,  (5ih  ed.)  The  owners  would  be  liable  to  the  charterer  for 
any  losses  occasioned  by  the  negligence  of  the  crew ;  and,  if  this  action 
lay  against  the  charterer,  there  would  be  a  circuity  of  action.  The 
passages  cited  from  Pothier  («)  and  Molloy,  {b)  in  the  argument  in 
Laugher  v.  Pointer,  5  B.  &  C.  549,  (12  E.  C.  L.  R.  311,)  show  that 
liability  accrues  to  the  owners  on  the  ground  of  the  master  and  crew 
being  appointed  by  them.  In  Lane  v.  Cotton^  12  Mod.  472;  S.  C. 
1  Salk.  17;  Carth.  487,  the  Postmaster  General  was  held  not  liable  for 
the  loss  of  exchequer  bills  delivered  to  his  clerk.  There  Holt,  C.  J., 
who  differed  from  the  rest  of  the  Court,  held  that  he  would  be  liable, 
on  the  ground  that  he  appointed  the  clerk,  12  Mod.  488,  489;  and  the 
grounds  on  which  the  ottier  judges  decided  that  he  was  not  liable,  were 
ihe  peculiar  nature  of  his  office,  or  that  the  bills  should  not  have  been 
sent  by  the  post.  That  case,  therefore,  is  really  in  favour  of  the  present 
plaintiff  here.  In  Laugher  v.  Poinier,  the  judges  of  this  Court  were 
equally  divided  on  the  question,  whether  the  owner  of  a  carriage, 
having  hired  horses  of  a  party  who  also  provided  the  driver,  was  liable 
for  damage  occasioned  by  negligent  driving.  There  Abbott,  C.  J., 
who  held  for  the  defendant,  argued  partly  upon  what  he  considered 
undisputed,  that  the  charterer  of  a  ship  had  never  been  thought  an- 
swerable ;  and  Littlroale,  J.,  took  the  same  line  of  argument.  And 
it  seems  that,  but  for  the  doubt  who  had  the  control  of  the  driver, 
there  would  have  been  no  difference  of  opinion.  Here  no  such  doubt 
exists;  the  charterer  could  not  control  the  navigation  by  the  com- 
mander and  crew;  he  was  merely  entitled  to  insist  on  the  voyage  being 
effected  by  them.  Further,  the  doubt  which  existed  in'  Laugher  v. 
Pointer,  5  B.  &  C.  547,  (12  E.  C.  L.  R.  311,)  may  be  considered  as 
removed  by  the  latter  case  of  Smith  v.  Lawrence,  2  Man.  &  R.  1, 
(17  E.  C.  L.  R.  289.)  There  it  was  held  that  a  livery  stable  keeper, 
who  let  out  post-horses  and  post-boys  for  the  day  to  the  owner  of  a 
carriage,  was  liable  for  damage  done  iu  the  course  of  the  employment. 
[Patteson,  J.  I  do  not  understand  that,  in  Laugher  v.  Pointer,  any 
judge  expressed  an  opinion,  that  the  owner  of  the  horses  and  master 
of  the  driver  was  not  liable:  the  then  defendant  might  be  liable  also.] 
The  principle  agreed  on  there  seems  to  have  been  that  the  party  who 
had  the  control  of  the  driver  was  liable.  Another  principle  insisted 
upon  by  the  counsel,  who  contended  that  the  owner  of  the  carriage 
was  not  liable,  was  the  facility  of  discovering  the  party  against  whom 
the  remedy  was  to  lie.  Here  the  notoriety  of  ownership  is  very  strong, 
especially  under  the  Registration  Acts.  In  Dean  v.  Hogg,  10  Bing. 
345,  (25  E.  C.  L.  R.  160,)  one  of  the  defendants  (Lewis)  hired  a  steam- 
boat for  a  specific  voyage,  the  captain  and  crew  being  employed  by  thu 
owner;  and  it  was  held  that  Lewis,  or  the  other  defendant  by  his  au- 
thority, could  not  justify  turning  out  a  stranger  on  the  ground  that  the 
vessel  was  in  Lewis's  possession.  [Coleridoe^  J.  Did  not  that  case 
turn  on  the  language  of  the  plea  ?]  The  question  turned  on  the  pos- 
session ;  and  Tindal,  C.  J.,  said,  that  with  reference  to  the  owner's 

(a)  'Droits,  dec  torn.  L,  p.  64^  ed.  2,  ptrt  1,  ch.  1,  ■.  2,  ^  2,  121,  Pothier  on  Obligntioni, 
*ol.  i.,  p  72,  ETiinB*B  inMnl 

ib)  VoL  L,  p.  ZM,  9ih  ed.  b.  2,  ch.  3,  §  13. 
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contract,  "the  merely  putting  Lewis  in  possession  of  the  vessel  would 
have  been  nothing ;  the  main  part  of  the  contract  remained  to  be  per- 
formed by  the  captain  and  crew ;  viz.,  the  carrying  them  to  Richmond 
and  back  again:  for  which  purpose  it  was  essential  they  should  remain 
on  board,  and  retain  the  management  and  conduct  of  the  vessel."    In 
Newberry  v.  Colvin,  7  Bing.  190,  (20  E.  C.  L.  R.  95,)  (in  Exch.  Ch., 
reversing  judgment  of  K.  B.  in   Colvin  v.  Neroberry^  S  B.  &  C.  166, 
(15  E.  C.  L.  R.  179,)  it  was  held  that  the  owners  of  a  ship  were  not  liable 
for  the  non-delivery  of  goods,  the  privity  of  contract  (which  was  held 
to  be  the  substantial  ground  of  the  action,  though  shaped  in  tort)  beiiij^ 
merely  between  the  shipper  of  the  goods  and  the  commander  of  tlie 
vessel,  under  the  particular  form  of  the  instrument  appointing  the  cap- 
lain,  of  which  the  shippers  had   notice ;  and  in   lintton  v.  Bragjs;, 
7  Taunt.  14,  (2  E.  C.  L.  R.  9,)  S.  C.  2  Marsh.  Rep.  339,  it  was  held 
that  the  owner  had  no  lien  upon  the  charterer's  goods,  the  possessior. 
having  been  always  in  the  charterer.     These  cases,  which  rest  entirely 
on  the  relation  between  contracting  parties,  are  inapplicable  to  actions 
of  tort  brought  by  strangers.     So  in  Reeve  v.  Davis^  1  A.  &  E.  312, 
(28  E.  C.  L.  R.  95,)  the  charterer  was  held  to  be  the  only  party  liable 
ior  repairs  ordered  by  himself  for  his  own  benefit,  and  performed  by 
persons  who  knew  of  no  owner  but  the  charterer;  James  v.  Jones, 
Abb.  Shipp.  20,  5th  ed.,  S.  C.  3  Esp.  N.  P.  C.  27,  belongs  to  the  same 
class  of  cases. 

^tcherley,  Serjt.,  and  Wightman,  contri.     The  relation  of  the  par- 
ties depends,  not  upon  the  greater  or  less  facility  of  proof,  but  upou  tlie 
duties  which  are  created  by  the  position  in  which  they  are  placed. 
And  these  depend,  not  on  the  understandmg  of  a  particular  witness, 
but  on  the  legal  result  of  what  has  taken  place.     Here  the  issue  on  the 
second  plea  raises  the  whole  question.     The  charterer  has  the  posses- 
sion  and  control  of  the  vessel  for  his  own  benefit.     He  is  therefore  the 
wrongdoer,  the  wrongful  act  being  done  immediately  by  those  whom 
he  employs.     In  Fletcher  v.  Braddick,  2  N.  R.  182,  the  owners  paid 
the  crew,  as  the  charterer  does  here ;  and  Sir  James  Mansfield  said, 
"  As  far  as  appearances  went  the  defendants  continued  the  owners  at 
the  time  of  the  loss,  for  /hey  paid  the  master  and  sailors  which  they 
had  put  on  board."     In  Dean  v.  Hogg,  the  owner  of  the  steam  boat 
liad  never  parted  with  the  possession.     Htiiton  v.  Bragg  was  decided 
upon  the  express  ground  that  the  charterer  had  the  possession.    If  a 
fraudulent  deviation  be  made  without  the  knowledge  of  the  owners,  it 
is  barratry ;  otherwise,  not :  but  the  knowledge  of  an  owner  who  has 
let  out  the  ship  will  not  prevent  the  deviation  from  being  barratr)', 
though  the  knowledge  of  the  freighter  would ;    Vallejo  v.   fFheekr, 
1  Cowp.  143.     In  Scott  V.  Scott,  2  Stark.  438,  (3  E.  C.  L.  R.  420,)  the 
opinion  of  Best,  J.,  appeared  to  be  that  the  owner  of  a  vessel,  navi- 
gated by  the  servants  of  a  party  to  whom  the  vessel  was  lent,  was  not 
liable  for  mischief  done  in  the  course  of  such  navigation.     The  utmost 
that  could  be  said  here  is,  that  the  vessel  was  in  the  charterer's  posses- 
sion by  the  servants  of  the  owners.     But,  in  fact,  the  crew  were  the 
charterer's  servants.     It  is  true,  the  witness  said  that  he  could  not  dis- 
miss the  crew;  but  the  charterparty  appears  to  give  him  that  power: 
if  any  had  deserted,  he  would  have  been  the  person  to  procure  fresh 
hands.     The  fact  that  the  mariners  were  originally  appointed  by  the 
owners  is  imimportant :  they  are  the  servants  of  the  party  who  pays 
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them,  35  in  the  case  of  a  man  hiring  a  house,  and  retaining  in  his  ser- 
vice the  domestic  servants  whom  he  may  find  there,  put  in  originally 
by  the  lessor.  It  is  said  that  the  charterer  here  had  not  the  control  of 
the  navigation :  but  the  contrary  is  clear ;  be  might  have  altered  the 
hoqr  of  starting,  or  varied  the  coasting  stations.  If,  (as  indeed  wae 
alleged  at  the  trial,)  the  vessel  was  under  way  at  an  hour  which  was 
improper,  that  was  caused  by  the  charterer,  not  the  owners.  Parish 
V.  Crawfordy  Abb.  Shipp.  19,  S.  C.  2  Str.  1251,  is  an  authority  against 
the  defendants ;  but  it  has  been  frequently  overruled,  as  was  said  by 
Park,  J.,  m  Hutton  v.  Bragg,  7  Taunt.  27,  (2  E.  C.  L.  R.  9,)  S,  C. 
U  Marsh.  Rep.  339;  and  see  Abb.  Shipp.  21,  22. 

Lord  Denman,  C.  J.  The  question  is,  not  whether  the  charterer  is 
hable,  but  whether  the  owners,  who  have  let  him  have  the  benefit  of 
the  vessel,  are  liable  for  the  negligence  of  the  servants  whom  they  have 
put  ofi  board  for  him.  We  must  take  it  that  this  accident  has  occurred 
liy  the  negligence  of  the  crew  in  the  ordinary  course  of  the  vessel's 
employment.  If  so,  there  can  be  no  doubt  that  for  that  the  owners  are 
liable.  It  does  not  turn  on  the  other  question  ;  the  charterer  may  b« 
answerable  also :  but,  unless  the  charterparty  has  interfered  with  the 
general  control  of  the  owners,  they  are  clearly  liable.  Now  here  it 
appears  that  the  charterparty  binds  the  charterer  only  to  pay  for  that 
which  the  owners  are  to  provide. 

Patteson,  J.  The  question  is,  whose  servants  were  the  crew? 
For  their  negligence  has  occasioned  the  accident.  I  do  not  say  that 
tiiey  are  not  the  servants  of  the  charterer.  Laugher  v.  Pointer,  5  B. 
&C.  547,  (12  E.  C.  L.  R.  311,)  does  not  bear  on  the  point.  To  hold 
that  the  direr  is  liable  is  not  inconsistent  with  holding  the  letter  liable 
also  ;  and,  since  that  case,  it  has  been  held  that  the  letter  is  liable.  («) 
The  issue  is,  whether  the  defendants  had  the  possession  and  care  of  the 
vessel  by  their  servants ;  which  brings  us  back  to  the  question,  whose 
servants  were  the  crew  .>  Now,  on  the  charterparty  alone,*I  have  no 
difficulty  in  saying  that  they  were  the  servants  of  the  owners.  The 
cliarterer  hires  the  steam  vessel  for  six  moutiis,  with  the  option  of  re- 
taining her  six  months  longer  ;  but  the  owners  are  to  keep  lier  in  good 
order ;  and  the  charterer  is  not  to  find  seamen,  coals,  &c.,  but  to  pay  for 
all  disbursements  in  these  and  other  respects.  Therefore  I  tliink  it 
clear  that  the  owners  are  to  have  their  own  engineer  and  servants  on 
board,  and  that  the  charterer  is  to  pay  for  them.  These  are  therefore 
the  servants  of  the  owners. 

Williams,  J.  It  is  always  a  question  of  fact  under  whose  direction 
and  control  the  vessel  is  at  the  time  of  the  occurrence  complained  of. 
That' question  is  solved  by  another, — whose  are  the  crew?  On  the 
charterparty  alone  the  fair  construction  is  that  they  are  tiie  servants  of 
the  owners.  When  I  find  a  specific  clause  introduced,  binding  the 
charterer  to  pay  for  the  seamen,  and  even  for  the  materials  to  he  con- 
stuned  by  the  engines,  the  reasonable  inference  is,  not  merely  that  the 
owners  furnished  the  crew,  but  that  they  had  the  control. 

Coleridge,  J.  The  question  is  as  the  issue  expresses  it :  it  is  a  pure 
question  of  fact.  How  can  we  exclude  evidence,  whatever  may  be  the 
relation  of  the  parties  to  each  other  on  paper,  of  the  vessel  being,  in 
fact,  in  the  control  of  the  owners  ?  Now  it  appears,  on  the  evidence, 
that  the  vessel  was  navigated  by  a  crew  appointed  by  the  owners.  If 
I  am  to  shut  that  out,  I  must,  in  examining  the  charterparty,  at  any 

(a)  Referring  apptrently  to  Smith  v.  Lawrence,  3  Man.  <Sc  R.  I,  (17  E.  C.  L.  R,-289.)      j 
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rate  lake  into  consideration  the  nature  of  the  ship,  of  the  voyage,  and 
every  other  particular;  and  I  think  the  reasonable  interpretation  of  the 
charterparty  is,  that  the  owners  meant  to  keep  the  control  of  the  vessel 
n  their  own  hands.     They  are  therefore  liable. 

Rule  discharged,  (a) 

(h)  See  RandUson  v.  MurfUy,  ante,  p.  109. 


BUCKTON  and  WRAY,  Assignees  of  MASON,  a  Bankrupt,  against 
FROST,  LIDDELL,  and  WHITTAKER.— p.  844. 

In  troTer  by  assignees  of  a  bankrupt,  laying  the  possession  in  themselves  as  assignees,  pleas 
that  the  plaintiflfs  are  not  assignees,  and  were  not  possessed  as  assignees,  put  in  issue  the 
trading,  the  petitioning  creditor's  debt,  and  the  act  qt  bankruptcy ;  and  these  must  be  proved, 
if  notit  e  to  dispute  them  be  given.  It  is  not  enough  to  prove  the  fiat  and  assignment  to  the 
plaintifls. 

Trover,  laying  the  possession  in  the  plaintiffs  as  assignees  of  the 
bankrupt.  Pleas.  1.  That  the  plaintiffs  are  not  the  assignees  of  Mason. 
2.  That  the  plaintiffs  were  not  lawfully  possessed  as  assignees.  3.  Not 
guilty.     Issues  thereon. 

On  the  trial  before  Alderson,  B.,  at  the  Yorkshire  Spring  assizes, 
1837,  it  appeared  tliat  the  defendants  had  given  notice  of  their  inten- 
tion to  dispute  the  petitioning  creditor's  debt,  the  trading,  and  the  act 
of  bankruptcy.  The  plaintiff  proved  the  fiat  and  their  appointmen- 
as  assignees ;  but  gave  no  proof  of  the  debt,  trading,  or  act  of  bank- 
ruptcy. The  defendants^  counsel  applied  for  a  nonsuit ;  and  the  learned 
Baron  expressed  his  opinion  that  the  objection  was  fatal ;  but  he  de- 
clined to  stop  the  cause,  arid  resei^ved  leave  to  move  for  a  nonsuit 
Verdict  for  the  plaintiffs.  In  Easter  term,  1837,  Cressweil  obtained  a 
rule  nisi  for  a  nonsuit. 

Alexander^  Wighiman^  and  Tomlinson^  now  showed  cause,  and 
mentioned  Scoti  v.  Thomas,  6  C.  &  P.  61 1,  (25  E.  C.  L.  R.  562 ;)  (o)  but 
they  admitted  that  the  point  was  identical  with  that  decided  in  Butltr 
V.  Hobson,  4  New  Ca.  '290,  (33  E.  C.  L.  R.  358,)  and  that,  if  the  latter 
case  was  upheld,  the  rule  must  be  made  absolute. 

Per  Curiam,  (b)     We  must  be  bound  by  Bvtler  v.  Hnhson. 

Rule  absolute. 

Cressweil  and  Mirtin  were  to  have  supported  the  rule. 

(a)  On  the  argument  in  the  present  case,  Patteson,  J.,  remarked  that  it  did  not  appear  to 
SeoHy,  Thomas  that  notice  was  given. 

(6)  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 
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THOMAS  RAIKES,  and  ROBERT  RAIKES  the  Younger, 
against  TODD.— p.  846. 

Under  the  Statute  of  Frauds,  29  C.  2,  c  3,  i.  4,  to  discharge  a  party  on  a  promise  to  answei 
for  the  debt  of  another,  the  written  ag:reement  or  roemorandam  must  show  the  consideration 
expressly  or  by  necessary  inference. 

Memorandum  in  writing: — "I  undertake' to  secure  to  you  the  payment  of  any  sums  you  have 
advanced,  or  may  hereafter  advance,  to  D.  on  his  account  with  you,  commencing  1st  No- 
vember, 1831,  not  exceeding  2000/." 

Declaration  thereupon,  stating  that  plaintiff  had  opened  an  account  with,  and  thereon  made 
advances  to  D.,  commencing  on,  &c.,  and  that  the  guarantee  was  given  in  consideration  of 
the  premises,  and  also  in  consideration  that  plaintiff,  at  the  request  of  the  party  guaranteeing, 
would  continue  to  advance  further  sums  to  D.  on  his  said  account  with  plaintiff.  Held,  tha 
the  consideration  did  not  suHiciently  appear  by  the  written  instrument  to  support  such  decla- 
ration. 

If  a  creditor  receive  dividends  upon  a  debt  partly  secured  by  guarantee  of  a  third  person,  the 
dividends  must  not  be  appropriated  to  the  excess  of  the  debt  above  the  sum  guaranteed,  but 
'     must  be  applied  rateably  to  the  whole  debt,  and  the  surety  is  relieved  from  liability  by  the 
amount  of  dividend  on  the  part  which  is  secured. 

Assumpsit.  The  declaration  stated  that  before  and  at  the  time  of 
the  promise,  &c.  the  plaintiffs  had  been,  and  still  are,  bankers,  and,  as 
such  bankers,  had  opened  an  account  with  one  Henry  Davenport,  (using 
the  name,  style,  and  firm  of  Messrs.  Henry  Davenport  and  Co.,)  com- 
mencing on  1st  November,  1831,  and  had  advanced  to  H.  D.,  on  his 
said  account  with  them,  commencing  as  aforesaid,  certain  sums  of 
money,  amounting  together,  &c.,  viz.  to  1600/.,  which  sum  afterwards, 
viz.  on  19th  October,  1832,  was  wholly  due  and  owing  by  H.  D.  to 
plaintiffs,  whereof  defendant  had  notice ;  and  thereupon,  afterwards, 
viz.  on,  &c.,  in  consideration  of  the  premises^  and  in  consideration 
that  the  plaintiffs^  at  the  request  of  the  defendant^  would  continue 
from  time  to  time  to  advance  further  sums  of  money  to  the  said  H. 
D.  on  his  said  account  with  them^  commencing  as  aforesaid^  defend- 
ant undertook  to  secure  to  plaintiffs  the  payment  of  any  sums  of  money 
they  might  then  have  advanced,  or  might  thereafter  advance,  to  H.  D. 
on  his  said  account  with  them,  commencing  as  aforesaid,  not  exceeding 
2000/.  Averment,  that  plaintiffs,  confiding,  &c.,  afterwards,  viz.,  19th 
October,  1832,  and  on  divers  other  days  between  that  day  and  1st  May, 
1833,  did  further,  from  time  to  time,  advance  to  H.  D.,  on  his  said 
account  with  them,  commencing  as  aforesaid,  other  sums,  amounting 
altogether  to  a  fiurther  large  sum,  viz.  1300/.;  and  that  H.  D.,  although 
he  was  afterwards,  to  wit  on,  &c.,  requested  so  to  do,  hath  not  as  yet 
paid  the  said  several  sums  of  1600/.  and  1300/.,  or  either,  &c.,  but  hath 
hitherto  wholly  neglected,  &c.;  of  which  defendant  afterwards,  viz.  on, 
&c.,  had  notice.  Breach,  non-payment  by  defendant  of  2000/.,  parcel 
of  the  said  sums  of  1600/.  and  1300/.,  and  that  the  2000/.  is  still  wholly 
due,  &c. 

Pleas,  1.  As  to  so  much  of  the  declaration  as  alleges  that  defendant 
undertook  to  sfecure  to  plaintifls  the  payment  of  any  sum  of  money 
they  might  then  have  advanced,  that  defendant  did  not  promise  in 
manner,  &c.  2.  As  to  the  residue,  payment  into  Court  of  1146/.  Is. 
ed.y  with  averment  that  plaintifls  had  not  sustained  damages  to  a 
greater  amount.     3.  A  set-ofi',  on  which  nothing  turned. 

The  plaintiffs  joined  issue  on  the  first  plea,  traversed  the  third,  and, 
as  to  the  second,  accepted  the  1146/.  in  satisfaction  and  discharge  of 
the  cause  of  action  in  the  uitroduction  thereof  mentioned 
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On  the  trial  before  Alderson,  B.,  at  the  Yorkshire  Spring  assizes, 
1837,  the  plaintiffs  put  in  the  guarantee,  which  was  addressed  to  them- 
selves, and  was  as  follows. 

''October  19M,  1832 
"Messrs.  Raikes. 

"  Gentlemen, — I  hereby  undertake  to  -secure  to  you  the  payment  o( 
any  sums  of  money  you  have  advanced,  or  may  hereafter  advance,  to 
Messrs.  Henry  Davenport  and  Co.  on  their  account  with  you,  com- 
mencing the  1st  November,  1831,  not  exceeding  2000/. 

''John  Todd.'' 

Henry  Davenport,  the  person  mentioned  in  the  declaration,  was  the 
person  described  in  the  guarantee  as  Messrs.  Henry  Davenport  and 
Co.     The  whole  sum  advanced  to  him  by  the  plaintiffs,  before  and 
after  the  giving  of  the  guarantee,  was  2426/.  17^.  1  Id.,  of  which  1 305/.  I^. 
3d.  had  been  advanced  since  the  giving  of  the  guarantee.     Davenport 
had  become  bankrupt ;  and  the  plaintiffs  had  proved  their  whole  deb^ 
against  the  estate.     A  dividend  of  2s.  5^^d.  had  been  paid  to  the  plain- 
tiffs, producing  297/.  13^.  5d.  on  the  2426/.  17*.  lid.     The  plaintifls 
contended  that,  as  this  left  more  than  2000/.,  the  amount  of  the  gua- 
rantee, unsatisfied,  they  were  entitled  to  the  difference  between  the 
2000/.  and  the  1146/.  7*.  6d.  taken  out  of  Court,  being  853/.  I2s.  6d. 
The  defendant  contended  that  the  guarantee  did  not  cover  past  ad- 
vances at  all,  and  that,  at  any  rate,  the  consideration  for  giving  it  was 
not  correctly  described  in  the  declaration.     And  further,  (supposing 
that  the  guarantee  was  properly  declared  upon,  and  did  cover  past 
advances,)  first,  that  at  all  events  the  pleadings  confined  the  plaintiffs* 
claim  to  the  difference  between  the  1305/.  1*.  3rf.,  advanced  since  the 
guarantee,  and  covered  by  the  second  plea,  and  the  2000/.,  namely  to 
694/.  18^.  9d.]  but  that,  secondly,  the  dividends  received  were  to  be 
distributed  raieably  over  the  whole  balance ;  that  the  dividend  of  28. 
5Jjd.  in  the  pound, so  distributed  over  2426/.  lis.  lid.,  would  produce 
on  the  2000/.,  245/.  1*.  5rf.;(«)  and,  therefore,  that  no  damages  could 
be  recovered  beyond  the  excess  of  the  2000/.  above  the  aggregate  of 
the  245/.  Is.  5d.  and  the  1146/.  7*.  6d.  taken  out  of  Court;  which  would 
reduce  the  claim  to  608/.  11*.  Id.     The  learned  Baron,  after  stating  his 
opinion  that  the  word  "  secure"  implied  a  forbearance,  directed  a  ver- 
dict for  the  plaintiffs  for  853/.  12*.  6d.,  reserving  leave  to  move  to  enter 
a  verdict  for  the  defendant,  or  to  reduce  the  damages.     In  Easter  term, 
1837,  Jikxander  obtained  a  rule  accordingly. 

Cresswell  and  Wharton  now  showed  cause.  First,  the  guarantee  in 
its  terms  covers  future  advances,  and  the  consideration  is  sufficient,  ll  is 
not  necessary  that  the  consideration  for  a  guarantee  should  appear  in 
express  terms  upon  the  face  of  the  instrument :  it  is  sufiicient  if  it  can 
he  collected  from  the  whole  of  the  instrument,  [b)  The  Courts  will  not 
be  strict  in  the  construction  of  such  instruments ;  per  Tindal,  C.  J.,  in 
Newbury  v.  Armstrong,  6  Bing.  201,  (19  E.  C.  L.  R.  55,)  they  are  *'io 
be  taken  as  strongly  against  the  party  giving  the  guarantee  as  the  sense  of 
them"  will  admit  of;  Mason  v.  Pritchardy  12  East,  227.  The  consider- 
ation here  was  the  keeping  open  Davenport's  account  to  the  extent  of  the 
guarantee,  viz.  2000/.  The  advance  of  future  sums  is  a  good  considera- 
tion ;  and  this  consideration  appears  on  the  face  of  the  instrument.    The 

(a)  Apperently  a  miscalculation  for  245/.  6«.  3<f. 

(6)  See  the  cases  in  Smith's  Compendium  of  Mercantile  Law,  p.  382,  &c  (2d  ed.) 
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attempt  on  the  other  side  will  be  to  apply  that  consideration  to  the  gua- 
rantee of  the  future  advances  only.     But  such  a  consideration  will  sup- 
port a  promise  to  guarantee,  not  merely  future,  but  past  advances.     It 
is  not  necessary  that  the  consideration  and  promise  should  be  coexten- 
sive in  this  respect.     The  contract  cannot  be  divided,  so  as  to  leave  one 
part  of  the  guarantee  without  consideration :  the  whole  constitutes  one 
agreement,  and  the  consideration  goes  to  all.     There  could  be  no  doubt 
of  this  if  the  instrument  had  expressly  guaranteed  past  and  future  ad- 
vances, in  consideration  of  advances  to  be  made ;  and  it  can  make  no 
difference  that  the  consideration  is  collected  from  the  whole  instrument 
instead  of  being  expressly  stated.     In  Jenkins  v.  Reynolds,  3  Brod.  & 
B.  14,  (7  E.  C.  L.  R.  238,)  it  was  held,  in  the  Common  Pleas,  that  the 
words,  "  To  the  amount  of  100/.,  be  pleased  to  consider  me  as  security 
on  Mr.  James  Cowing  and  Co.'s  account,"  did  not  satisfy  the  Statute  of 
Frauds,  29  C.  2,  c.  3,  s.  4,  for  want  of  consideration.     In  that  case  there 
was  no  ground  for  inferring  that  any  future  advances  were  to  be  made 
Soon  after,  in  Russell  v.  Mosely^  3  Brod.  &  B.  21 1,  (7  E.  C.  L.  R.  414,) 
the  same  Court  held  the  following  sufficient : — *^  I  hereby  guarantee  the 
present  account  of"  H.  M.,  "  and  what  she  may  contract  from  this  date 
to  the  30th  September  next."     That  case  cannot  be  distinguisiied  from 
the  present.     fVood  v.  Bensoji,  2  Tyrwh.  93,  S.  C.  2  C.  R.  &.  J.  94,  (a) 
will  perhaps  be  relied  upon,  as  showing  that  a  contract  to  guarantee 
past  and  future  advances  may  be  divided,  and  the  consideration  applied 
to  the  future  advances  only.     But  there  the  instrument  first  guaranteed 
the  future  supply,  and  then  followed  a  distinct  clause  as  to  the  past  sup- 
ply, which  the  Court  treated  as  altogether  separate,  Lord  Lyndhurst 
saying,  "  if  it  is  distinct  and  separate,  it  cannot  be  supported  for  want 
of  consideration  apparent  on  the  instrument.     The  question  then  arises 
on  the  first  engagement,"  &c.     The  ruling  as  to  the  second  need  not  be 
disputed  here,  the  whole  promise,  in  this  case,  clearly  springing  from  a 
single  motive,  and  the  clauses  not  being  distinct.    Further,  the  consider- 
ation, as  laid,  cannot  be  disputed  on  this  record :  it  should  have  been 
.specially  traversed ;  Passenger  v.  Brookesy  1  New  Ca.  587,  (27  E.  C. 
L.  R.  498.)     Secondly,  the  defendant  will  contend  that  the  dividends 
received  are  to  be  distributed  rateably  over  the  whole  debt.     But  the 
guarantee  is  to  protect  the  plaintiffs  to  the  extent  of  2000/. :  this  would 
not  be  effected  on  the  principle  contended  for  by  the  defendant.     If  the 
guarantee  limited  the  credit  which  was  to  be  given,  it  might  perhaps  bo 
said  that  the  security  was  specifically  appropriated  to  the  particular  sum 
advanced,  and  that  therefore  the  liability  was  diminished  by  the  divi- 
dend on  so  much.     That  was  the  case  in  Bardwell  v.  Lydall^  7  Bing. 
489,  (20  E.  C.  L.  R.  213,)  where  the  guarantee,  in  consideration  of  cre- 
dit being  given  to  the  principal,  was  of  "  a  ruiming  balance  of  account 
to  any  amount  not  exceeding  400/. ;"  and  it  was  held  tiiat  the  liability 
was  to  be  diminished  by  the  dividends  payable  in  respect  of  the  400/. 
Paley  v.  Field,  12  Ves.  435,  is  a  similar  case.    Here  no  such  appropria- 
tion can  be  made ;  for  the  guarantee  does  not  limit  the  credit  to  be  given, 
but  merely  secures  2000/.  out  of  advances  to  be  made  to  any  amount. 
The  payment  of  the  dividend  is  Jts  if  the  principal  debtor  had  reduced 
the  balance  of  2426/.  17*.  llrf.  by  any  other  mode  of  payment. 

•Alexander  and  Tomlinsorij  contri.     It  is  now  undoubted  law  that, 

(a)  See  Head  ▼.  Baldrey,  6  A.  &  B.  459,  (33  E.  C.  L.  R.  109 ;)  Mechtkn  v.  WaUMt,  7  A. 
it  E.  49,  (34  E.  C.  L.  R.  32  J 
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under  29  Car.  2,  c.  3,  s.  4,  to  charge  a  party  upon  any  special  promise 
to  answer  for  the  debt  of  another,  there  must  be  a  written  agreement  or 
memorandum  thereof,  which  will  not  be  vahd  unless  it  show  a  consi- 
deration. It  is  true  that  the  consideration  need  not  be  expressly  and 
formally  stated ;  but  it  must  at  least  appear  clearly  and  without  ambi- 
guity ;  Ja7nes  v.  Williams,  5  B.  &  Ad.  1109,  (27  E.  C.  L.  R.  280 ;)  Cole 
V.  Dyer,  1  Cr.  &  J.  461;  S.  C.  1  Tyrwh.  304.  In  IVain  v.  Warlltrs, 
5  East,  10,  it  might  have  been  fairly  conjectured  that  the  guarantee  was 
given  in  consideration  of  forbearance  to  enforce  against  the  principal  the 
bill  which  the  plaintiffs  held :  and  a  similar  conjecture  might  have  been 
made,  and  was  pressed  on  the  Court,  in  Hawea  v.  ^^rnistrong,  1  New 
Ca.  761,  (27  E.  C.  L.  R.  565.)  But,  in  each  case,  the  Courf  held  the 
agreement  invalid  for  want  of  showing  a  consideration.  In  Slaat  v. 
Lilly  9  East,  348,  the  guarantee  was  merely  for  payment  of  goods  lo  be 
delivered;  and  the  Court  held  that  the  agreement  showed  clearly  that 
the  delivery  of  goods  was  the  consideration.  That  construction  arises 
naturally  where  the  guarantee  extends  merely  to  future  advances.  But 
the  consideration,  on  this  instrument,  is  only  matter  of  conjecture;  and 
different  minds  might,  on  the  perusal,  reasonably  form  different  conjec- 
tures as  to  till*  true  consideration.  It  is  contended  by  the  plaintiffs- 
counsel  that  the  consideration  for  the  guarantee  of  both  past  and  present 
advances  is  the  future  advance :  and  that  is  the  consideration  alleged 
on  the  record.  But  it  might  more  reasonably  be  contended  that  the 
ronsideration  was  the  forbearance  of  the  sum  already  due,  since  other- 
wise the  advance  of  a  single  shilling,  though  followed  immediately  by 
an  arrest  for  the  old  balance,  and  the  consequent  destruction  of  H.  D.'s 
commercial  credit,  would  impose  on  the  defendant  a  liability  for  all  the 
old  balance  :  and  this  appears  to  have  been  the  interpretation  adopted 
at  Nisi  Prius  by  the  learned  Judge,  who  treated  the  word  "  secure"  as 
implyhig  a  state  of  ease  and  quiet,  and  obviously  therefore  indicating 
forbearance  on  the  existuig  debt.  It  is  sufficient,  however,  to  invalidate 
the  agreement  that  there  should  be  any  reasonable  ground  for  doubling 
what  the  consideration  is ;  since  the  consideration,  if  not  formally  ex- 
pressed, must  at  least  appear  unambiguously.  If  it  were  urged  that  the 
Court  may  hifer  a  consideration  made  up  of  forbearance  as  to  past  ad- 
vances and  the  prospect  of  future  ones,  from  the  guarantee  being  given 
as  to  both,  (and  this  is  perhaps  the  most  reasonable  conjecture,  the  pro- 
bable inducement  being  the  support  of  H.  D.  generally  in  his  business, 
which  might  require  both  indulgence  for  the  existing  debt  and  future 
nccommodalion,)  then  the  answer  is  that  no  such  consideration  is 
-alleged  in  the  coinit.  [Lord  D£nman,  C.  J.  The  declaration  says,  "  in 
consideration  of  the  premises,"  that  is,  of  the  past  advances  as  well  as 
future  credit.]  These  are  mere  words  of  form.  A  past  consideration 
is  good  only  when  laid  with  a  request,  which  request  is  a  material  aver- 
ment. The  defendant  does  not,  as  was  suggested,  insist  that  the  con- 
sideration must  be  coextensive  with  the  promise:  any  consideration 
clearly  expressed  would  of  course  support  the  promise  as  to  both  past 
and  future  advances ;  but,  when  a  plaintiff  relies  on  a  promise  to  be 
coitectt^u  by  implication,  the  extensiveness  of  the  benefit  resulting  from 
the  promise  becomes  a  material  test  as  to  the  extent  of  the  considera- 
tion. Russell  Y.  Moselyj  3  Br.  &  B.  211,  (7  E.  C.  L.  R.  414,)  cannot 
be  relied  upon.  It  is  very  shortly  reported  in  Broderip  and  Bingham  : 
from  the  report  in  6  B.  Moore,  521,  it  appears  that  the  attention  of  the 
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Court  was  principally  directed  to  the  question  of  the  extent  of  the  pro- 
mise :  and  the  rule  was  finally  made  absolute  by  consent :  there  was 
no  express  decision  on  the  point  now  in  dispiUe.  The  promises  here 
are  as  distinct  as  those  in  fVood  v.  Benson,  2  Cr.  &  J.  94 ;  S.  C.  2  Tyrwh. 
93,     The  collocation  of  the  words  cannot  make  a  material  difference. 

It  is  contended,  also,  that  the  absence  of  consideration,  or  variance 
as  to  the  statement  of  it,  should  be  specially  plead<  d  ;  but  Passenger  v. 
Brookes^  as  reported  in  Bingham's  New  Cases,  is  overruled  by  Bennion 
V.  DavisoTiy  3  Mee.  &  W.  179,  where  the  Court  relied  on  the  report  of 
Passenger  v.  Brooks  in  1  Scott,  560;  and  from  the  latter  report  it  ap- 
pears that  the  defendant  sought,  not  to  deny  the  consideration  alleged 
in  the  declaration,  but  to  prove  facts  which  established  a  kind  of  con- 
fession and  avoidance.  [Lord  Denman,  C.  J.  If  you  disprove  the 
consideration  laid,  you  of  course  disprove  the  contract.] 

As  to  the  second  point,  the  plaintiffs  appear  already  to  have  im- 
pliedly admitted  the  principle  insisted  on  by  the  defendant.  The  sura 
advanced  since  the  guarantee  was  1305/.  1^.  3d,\  the  money  paid  into 
Court,  and  accepted  by  the  plaintiffs,  is  1146/.  7*.  ^d.\  the  difference 
oetween  these  two  sums  is  15S/.  13^.  9fl^..  which  is  almost  exactly  the 
dividend  of  2*.  5/jrf.,  upon  1305/.  Is.  3d.  The  declared  dividend  is 
appropriated,  so  much  for  every  distinct  pound.  By  the  Bankrupt  Act, 
Stat.  G  G.  4,  c.  16,  s.  52,  a  surety  who  pays  the  debt  may  stand  in  the 
place  of  the  creditor  who  has  proved  against  the  principal.  But  ac- 
cording to  the  rule  contended  for  by  the  plaintiffs,  if  the  creditor  had  a 
demand  exceeding  the  sum  secured,  he  might  receive  the  dividend  on 
his  own  proof,  and  apply  the  whole  in  reduction  of  that  part  of  the 
debt  which  was  not  covered  by  the  guarantee ;  and  so  the  surety  would, 
lose  the  benefit  of  the  enactment.  By  the  same  section,  if  tiie  creditor 
has  not  proved,  the  surety  may  prove  his  payment  as  a  debt,  and  re- 
ceive the  dividend  on  such  debt.  The  principle  of  both  these  provisions 
is  that  the  surety  is  to  pay  only  the  excess  of  the  sum  which  he  guaran- 
tees above  the  dividend  paid  in  respect  of  such  sum.  Bard  well  w> 
Lydall  cannot  be  substantially  distinguished.  [Lord  Denman,  C.  J. 
We  quite  agree  with  you  on  the  second  point.] 

Lord  Denman,  C.  J.  The  question  is,  whether  the  plaintiff  has 
made  out  the  contract  laid  in  the  declaration;  namely,  whether  the 
defendant  made  the  agreement  in  consideration  of  the  premises,  (that  is, 
of  the  previous  advances,  which  par^  of  the  consideration  must  certainly 
be  disregarded,)  and  also  that  the  plaintiffs  would  advance  further  sums. 
For  the  plaintiffs  it  is  urged  that  the  consideration  need  not  be  coexten- 
sive with  the  promise.  But  we  are  to  see  that  the  contract  entered  into 
by  the  parties  is  placed  on  the  record.  I  adhere  to  what  the  Court  said 
iu  Mason  v.  Pritchard,  12  East,  227:  but  I  also  agree  in  the  remarks 
c»f  my  brother  Patteson  in  James  v.  WilliamSy  5  B.  &  Ad.  1109,  (27 
E.  C.  L.  R.  280 :) — "  The  consideration  need  not  be  stated  in  express 
words  on  the  face  of  the  instrument;  it  maybe  collected  or  implied 
from  the  instrument  itself,  but  then  it  must  be  collected  not  as  matter 
of  conjecture,  but  with  certainty."  In  a  late  case  («)  the  Lord  Chief 
Justice  of  the  common  pleas  said,  "  It  is  not,  however,  necessary  that 
such  conside^^ation  should  appear  in  express  terms:  it  would  un- 
doubtedly be  sufficient  in  any  case,  if  the  memorandum  is  so  framed 
that  any  person  of  ordinary  capacity  must  infer  from  the  perusal  of  it, 
that  such,  and  no  other,  was  the  consideration  upon  which  the  under- 
{a\  Howes  t.  Armstrong,  1  New  Ca.  761,  (27  £.  C.  L.  R.  56M 
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taking  was  given.  Not  that  a  mere  conjecture,  however  plausible,  that 
the  consideration  stated  in  the  declaration  was  that  intended  by  the 
memorandum,  would  be  sufficient  to  satisfy  the  statute :  but  there  must 
be  a  well-grounded  inference  to  be  necessarily  collected  from  the  terms 
of  the  memorandum,  that  the  consideration  stated  in  the  declaration, 
and  no  other  than  such  consideration,  was  intended  by  the  parties  to  be 
the  ground  of  the  promise.''  I  must  confess  that  here  I  cannot  suffi- 
ciently see  what  the  consideration  is.  If  I  were  to  conjecture,  I  should 
say  that  it  was  made  up  of  two  considerations ;  first,  a  forbearance  lo 
sue  for  the  advances  already  made;  secondly,  the  future  advances. 
But  such  a  consideration  is  inconsistent  with  the  agreement  set  out  iu 
the  declaration.  According  to  the  best  construction  I  can  put  on  this 
instrument,  the  declaration  does  not  describe  the  contract  correctly.  It 
would,  however,  be  a  sufficient  ground  for  making  this  rule  absolute,  if 
it  were  merely  uncertain  what  the  consideration  is. 

Patteson,  J.  I  have  had  some  difficulty  in  coming  to  a  conclu- 
sion ;  but,  upon  the  whole,  this  instrument  does  not  contain  enough  to 
satisfy  me  what  the  consideration  is.  If  the  guarantee  were  merely 
for  future  advances,  then  such  future  advances  might  be  considered  as 
the  consideration  for  the  guarantee;  but  that  does  not  apply  to  a 
guarantee  comprehending  also  past  advances.  All  these  cases  are  diffi- 
cult to  determine:  the  Court  is  obliged  to  look  closely  at  the  instrument^ 
and  is  not  at  liberty  to  form  conjectures.  I  cannot  myself  perceive  an 
engagement  here  to  forbear  suing  on  the  past  advances.  But,  suppos- 
ing the  instrument  to  contain  such  an  engagement,  there  would  be  an 
equally  fatal  defect,  since  that  consideration  does. not  appear  in  the 
declaration.  The  Statute  of  Frauds  is  therefore  not  satisfied  :  and  the 
'lule  must  be  made  absolute  for  entering  a  verdict  for  the  defendant 

Williams,  J.  It  is  admitted,  in  argument,  that  a  consideration  must 
appear  on  the  face  of  the  instrument.  The  main  question  therefore  is, 
whether  we  can  discover  the  real  consideration  without  a  conjecture, 
and  that  a  hazardous  one.  The  learned  Judge  who  tried  the  cause 
appears  to  have  been  of  opinion  that  the  document  raises  an  implica- 
tion that  there  should  be  a  forbcai'ance,  whence  it  might  be  inferred 
that  forbearance  formed  a  part  of  the  consideration.  To  me  the  instni- 
ment  seems  too  uncertain  in  its  construction  to  warrant  us  in  holding 
it  to  be  a  good  guarantee. 

Coleridge,  J.  Mr.  Tomiinson  appears  to  me  to  have  laid  down, 
in  his  very  able  argument,  the  real  rule.  A  consideration  must  appear, 
either  expressly, -or  by  necessary  inference ;  if  not,  the  Statute  of  Frauds 
is  not  satisfied.  Is  that  so  here  ?  As  to  future  advances,  the  case  is 
clear ;  but,  as  to  the  rest  of  the  guarantee,  I  do  not  see  so  clearly. 
From  the  word  "  secure"  I  should  rather  be  disposed  to  infer  a  refer- 
ence lo  bygone  advances,  and  a  consideration  of  forbearance.  If  that 
be  correct,  the  plaintiffs  cannot  succeed ;  for  that  consideration  is  not 
•lileged  on  the  record.  I  may  be  wrong  in  my  interpretation  of  the 
instrument ;  but  can  I  say  that  the  consideration  alleged  on  the  record 
uust  be  necessarily  inferred  ? 

Rule  absolute  for  entering  verdict  for  defendant  {a) 

(a)  See  Haigh  v.  Brooks,  Trin  T.  1839,  port. 
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The  QUEEN  against  The  Lady  and  Steward  of  the  Manor  of 
DULLINGHAM.— p.  858. 

K.,  copyholder  in  fee,  deTised  to  R.  for  life,  who  wnn  ndraitted,  and  paid,  in  respect  of  her 
Hdinittance  to  bold  for  life,  as  large  a  fine  as  if  she  had  been  admitted  tenant  in  fee. 
During  R.'a  life  K-'s  heir  at  law  surrendered  to  sach  uses  as  L.  shoiild  appoint,  and,  in 
default,  &c.,  to  the  use  of  L.  in  fee.     K.  had  not  been  admitted  or  paid  any  fine. 

Held,  that  the  lord  could  not  be  compelled  on  the  applicutiun  of  the  heir,  nor,  a  fortiori, 
on  thrit  of  L.,  to  receive  and  enrol  the  surrender  without  payment  of  the  fine  for  the 
descent  of  the  reversion  to  the  heir. 

Mand.\mus  to  Harriet  Pigott,  the  wife  of  William  Pigott,  Esq.,  lady 
of  the  manor  of  DuUingham,  in  Cambridgeshire,  and  to  Edward  Wea- 
ther by,  her  steward  of  the  said  manor. 

The  writ  recited  that  the  manor  of  DuUingham  is,  and  from  time 
"whereof,  &c.,  hath  been,  an  ancient  manor,  within  which  there  are  various 
copyhold  tenements,  parcel  of  the  said  manor,  granted  by  and  held  of 
the  lord  or  lady,  according  to  the  custom,  and  demised  and  demisable  by 
copy  of  court-roll  by  the  lord  or  steward,  according  to  the  custom,  &c., 
at  the  will  of  the  lord  or  lady,  according  to  the  custom,  &c. ;  and  that, 
during  all  the  time  aforesaid,  by  the  custom,.  &c.,  copyhold  hereditaments 
and  premises,  held  of  the  lord  or  lady,  according  to  the  custom,  &c., 
have  been,  and  might  and  may  be,  surrendered  out  of  court  before  two 
copyholders  of  the  manor;  and  in  which  manor,  during  all  the  time 
aforesaid,  the  lord  or  lady,  and  the  steward  for  the  time  being,  have 
accepted,  and  of  right  ought  to  accept,  all  surrenders  duly  tendered  for 
enrolment,  and  once  or  oftener  in  every  year  have  held,  and  of  right 
ought,  &c.,  and  still  of  right  ought,  &c.,  customary  courts  for  the  manor, 
and  have  accepted,  and  ^ of  right  ought,  &c.,  and  still  of  right  ought  to 
accept  and  to  enrdl  all  such  surrenders  of  any  of  the  said  customary 
tenements  as  have  been  and  are  duly  tendered  for  acceptance,  according 
to  the  custom,  &c. 

The  writ  further  stated  that  Robert  King,  deceased,  was  in  his  life- 
time seised  to  him  and  his  heirs  of  certain  copyhold  hereditaments  and 
premises,  parcel  of  the  said  manor,  and  had  been  duly  admitted  thereto, 
and  had  paid  all  fines,  and  performed  all  services,  which,  of  right  and 
according  to  the  custom,  &c.,  ought  to  be  paid  to  the  lady  of  the  said 
manor  in  respect  of  the  said  hereditaments  and  premises ;  that  he  died 
seised  of  the  same  in  June,  1834,  leaving  Robert  William  King,  his 
eldest  son  and  heir,  according  to  the  custom,  &c.,  him  surviving ;  that 
the  said  Robert  K.,  in  his  lifetime,  duly  made  and  published  his  will, 
according  to  the  custom,  &c.,  and  thereby  devised  all  his  copyhohl 
estates  in  the  said  manor  to  Rebecca,  his  wife,  for  the  term  of  her  natural 
life ;  and  the  said  Rebecca,  upon  the  death  of  Robert  K.,  was  duly 
admitted  to  all  his  copyhold  estates  at  the  time  of  his  death  within  the 
said  manor,  to  hold,  &c.,  (as  devised,)  according  to  the  custom,  &c.,  at 
the  will,  &c. ;  and  she,  upon  such  admission,  paid  a  full  fine  to  the 
steward,  that  is  to  say,  a  fine  to  the  same  amount  as  if  she  had  been 
admitted  to  an  estate  in  fee  simple  in  the  said  premises. 

The  writ  then  stated  that  R.  W.  King,  being  the  eldest  son  and  heir 
of  Robert  K.,  according  to  the  custom,  £c.,  did  afterwards,  viz.  on  Slst 
October,  1835,  duly  surrender,  by  the  rod,  into  the  hands  of  the  lady 
of  the  said  manor,  by  the  hands  and  acceptance  of,  &c.,  (one  copyholder 
of  the  manor,  in  the  presence  of  another,)  according  to  the  custom,  &c., 
all  the  said  copyhold  hereditaments  and  premises  to  which  his  said  father 
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had  been  admitted,  upon  the  terms  and  conditions  in  such  surrender  men- 
tioned, and  which  said  surrender  is  in  the  words,  &c.  The  writ  then  set 
out  the  surrender,  which  recited  the  title  of  Robert  King  to  the  several 
parcels  of  his  copyhold  estate ;  his  death  on  or  about  19th  June,  1834, 
seised  of  the  premises ;  his  will,  and  the  admittance  of  Rebecca  under 
the  will,  to  hold  for  life ;  and  that  R.  W.  King  was.  Robert's  eldest  son 
and  heir,  according  to  the  custom,  &c. ;  and  it  set  forth  that,  on  31st 
October,  1885,  R.  W,  King,  in  pursuance  of  his  covenant  contained  in 
an  indenture  dated  the  day  of  the  passing  of  the  surrender,  between  R. 
W.  King  of  the  first  part,  Rebecca  King  of  the  second  part,  and  James 
King,  John  Lyles  King,  and  John  King,  of  the  third  part,  did  out  of 
Court,  &c.,  surrender,  &c.,  the  premises,  subject  to  the  life  estate  of 
Rebecca  K.,  to  the  use  of  such  person  or  persons,  for  such  estate  or 
estates,  upon  and  for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  and  declarations  as  the  said  James 
K.,  John  Lyles  K.,  and  John  K.,  or  the  survivor  of  them,  or  the  heirs 
of  the  survivor  of  them,  by  any  deed,  &c.,  should  from  time  to  time,  and 
at  any  time  or  times  thereafter,  during  the  life  of  Rebecca,  (but,  if  dur- 
ing her  life,  with  the  consent  in  writing  of  the  said  Robert  William  K., 
his  executors,  administrators,  or  assigns,)  or  within  twenty-one  years 
from  the  time  of  her  decease,  direct,  limit,  or  appoint ;  and,  in  the  mean 
time,  and  until,  and  also  in  default  of,  any  such  direction,  &c.,  and  so 
far  as  the  same,  if  incomplete,  should  not  extend,  to  the  use  of  James 
K.,  John  Lyles  K.,  and  John  K.,  in  fee,  to  be  holden  at  the  will  of  the 
lady,  according  to  the  custom,  &c.,  by  and  under  the  rents  and  services 
theretofore  due  and  of  right  accustomed  in  respect  of  the  said  premises ; 
but,  nevertheless,  upon  and  for  the  trusts,  intents,  and  purposes,  and 
with  and  subject  to  the  powers,  provisoes,  and  declarations,  in  and  by 
the  before-mentioned  indenture  declared. 

The  writ  then  stated  that  the  said  James  K.,  John  Lyles  K.,  and  John 
K.,  being  desirous  of  having  the  said  surrender  enrolled  by  the  lady  of 
the  said  manor  or  her  steward  thereof,  did  cause  application  to  be  made 
on  their  behalf  to  the  said  lady  and  her  steward  to  receive  and  enrol  the 
said  surrender,  for  the  purposes  therein  mentioned,  according  to  the 
custom,  &c. :  and  that  the  lady  and  steward  had  refused  to  receive  and 
enrol  the  surrender,  to  the  great  damage  of  James  K.,  John  Lyles  K., 
and  John  K.,  and  to  the  manifest  injury  of  their  estate.  The  writ  then 
commanded  the  lady  and  steward  that  they,  or  one  of  them,  should  re- 
ceive and  enrol  the  said  surrender  of  R.  W.  King,  or  show  cause,  &c. 

Return.  That  on  the  death  of  Robert  King  the  reversion  of  the 
messuages,  lands,  &c.,  described  in  the  surrender,  expectant  on  the  de- 
termination of  the  life  estate  devised  to  Rebecca  by  the  said  Robert  K., 
descended  to  Robert  William  K.,  his  heirs  and  assigns,  he  being  the 
eldest  son  and  heir,  according  to  the  custom,  &c.,  of  Robert  K. ;  but 
that  the  said  Robert  William  K.  has  never  been  admitted,  nor  requested, 
nor  tendered  himself  to  be  admitted,  to  the  said  reversion  of  the  said 
messuages,  lands,  &c.,  or  any  part  thereof:  and,  further,  that  the  fine 
within  mentioned  to  have  been  paid  by  Rebecca  was  assessed,  and  by 
her  paid,  in  respect  only  of  the  life  estate  devised  to  her  by  Robert 
King ;  and  that,  besides  that  fine,  the  said  Harriet  Pigot  claimed,  and 
there  became  and  was,  on  the  said  surrender  being  made  as  within  men- 
tioned, due  to  her  the  said  H.  P.,  being  the  lady,  &c.,  from  the  said 
Robert  William  K.,  in  respect  of  his  said  reversion  in  the  messuagesy 
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&<;.,  and  the  said  descent  thereof  to  him,  a  reasonable  fine,  to  be  fixed 
«fid  assessed  by  her  the  said  lady,  or  on  her  behalf  by  her  steward,  at 
lier  or  his  will  and  pleasure,  and  to  be  paid  to  or  for  her,  the  said  lady, 
&c. :  and,  further,  that  the  fine  so  due  in  respect  of  the  said  reversion 
and  the  said  descent  thereof  to  Robert  William  K.,  had  never  been  paid, 
"but  that  the  said  Robert  William  K.,  the  within  mentioned  James  K., 
John  Lyles  K.,  and  John  K.,  have  always  refused  to  pay  or  agree  to 
pay,  or  become  answerable  for  the  payment  of,  and  have  not  in  fact  paid, 
Ac,  such  fine,  or  any  fine,  so  in  respect  of  the  said  reversion  due,  &c., 
on  the  said  surrender :  and,  further,  "  that  we  have  always  been  and  are 
ready  and  w^illing,  and,  when  application  was  made  to  us  to  receive  and 
enrol  the  said  surrender  as  in  the  said  writ  mentioned,  we  offered  to  the 
eaid  James  K.,  and  John  Lyles  K.,  and  John  K.,  to  receive  and  enrol 
the  said  surrender  for  the  purposes  therein  mentioned,  according  to  the 
custom  of  the  said  manor,  on  the  fine  so  as  aforesaid  due  to  me  the  said 
Harriet  Pigott  from  the  said  Robert  William  K.,  in  respect  of  the  said 
reversion  and  the  said  descent  thereof  upon  him,  being  paid,  or  on  the 
said  James  K.,  John  Lyles  K.,  and  John  K.,  agreeing  to  pay  such  fine:" 
but  that  James  K.,  John  Lyles  K.,  and  John  K.,  refused  the  offer,  or 
to  pay  or  agree  to  pay  such  fine,  and  declined  to  entertain  the  question 
of  the  claim  of  the  lady  of  the  manor  to  a  fine  from  the  said  Robert 
William  K.,  in  respect  of  the  reversion  and  the  descent  thereof:  where- 
upon the  lady,  by  her  steward,  refused  to  receive  or  enrol  the  surrender 
unless  the  fine  in  respect,  &c.,  due  from  Robert  William  K.  on  the  said 
surrender  were  paid,  or  the  said  James  K.,  John  Lyles  K.,  and  John  K., 
would  agree  to  pay  such  fine :  and,  further,  that  the  lady  and  steward 
have  always  been  ready  and  willing  to  accept,  as  and  for  such  fine,  "  half 
the  fine  which  might  have  been  reasonably  assessed,  and,  according  to 
the  custom  of  the  manor,  would  have  been  payable,  on  the  admittance 
of  a  tenant  in  fee  simple  in  possession  to  the  messuages,"  &c. ;  and  that, 
save  as  aforesaid,  they  have  not,  nor  has  either  of  them,  neglected  or 
refused  to  receive  or  enrol,  &c. 

The  case  was  set  down  for  argument  in  the  Crown  paper,  and  argued 
in  Trinity  term  last.(a) 

Sir  F,  Pollock  against  the  return. — During  the  life  of  the  tenant  for 
life,  who  has  paid  a  full  fine,  no  fine  is  due  from  the  reversioner.  The 
lord  has  a  tenant  on  the  roll  who  has  paid  the  full  amount  due  for  the  fee 
simple ;  and  no  more  can  be  required.  If  the  person  last  seised  had 
died  without  a  will,  the  heir  might  have  surrendered  without  being  ad- 
mitted ;  and,  till  the  admittance,  the  lord  could  have  claimed  no  fine ; 
Hex  V.  The  Lord  of  the  Manor  of  Hendon,  2  T.  R.  484.  In  2  Bac. 
Abr.  223,  (7th  ed.,)  Copyhold^  (I)  1,  it  is  said,  "  If  a  copyholder  in  fee 
surrenders  to  the  use  of  one  for  life,  the  remainder  to  another  for  life, 
remainder  to  another  in  fee,  by  this  but  one  fine  is  due,  for  the  particu- 
lar estates  and  remainders  are  but  one  estate."  The  admittance  of  the 
wife,  therefore,  was  also  an  admittance  of  the  heir.  The  heir  might 
devise  without  being  admitted  or  paying  the  fine  due  on  admittance ; 
Itight  dem.  Taylor  v.  Banks,  3  B.  &  Ad.  664,  (23  E.  C.  L.  R.,)  Khig  v. 
learner,  1  Mylne  &  K.  466,  reversing  King  v.  Turner,  2  Sim.  545, 
Doe  dem.  Ferry  v.  Wihon,  5  A.  &  E.  321,  (31  E.  C.  L.  R.)  In  The 
Dean  and  Chapter  of  My  v.  Caldecot,  8  Bing.  447, 448,  (21  E.  C.  L.  R.,) 

(a)  Seturday,  June  2d.  *  Before  Lord  Denman,  C.  J.,  Littledale,  PatteeoD,  and  WiU 
liams,  Js. 
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TiNDAL,  C.  J.,  adopted  the  law  laid  down  in  Barnes  v.  Corhe^  3  Lev.  308» 
that  no  fine  is  due  on  the  admittance  of  a  remainder-man  after  admittance 
and  payment  of  a  fine  by  the  tenant  for  life,  unless  there  be  a  special 
custom ;  and  here  no  special  custom  appears.  Even  if  the  fine  be  due  here, 
it  cannot  be  enforced  by  a  refusal  to  enrol  the  surrender,  but  only  upon 
the  claim  of  the  surrenderee  to  be  admitted  in  pursuance  of  the  surrender. 
B,  Andrews  contra. — It  is  true  that  no  fine  would  be  here  payable 
by  the  surrenderee  before  admittance.  But  the  question  is,  whether 
the  lord  can  be  compelled  to  enrol  the  surrender  of  the  heir  at  law 
without  the  fine  being  paid.  If  he  did,  he  might  be  compelled  to 
admit  without  payment  of  fine.  [Patteson,  J. — Perhaps  it  will  be 
contended  that  the  lord,  in  such  a  case,  might  have  his  remedy  by 
action  against  the  heir,  as  having  been  virtually  admitted  through  the 
admittance  of  his  surrenderee.]  He  would  at  any  rate  lose  a  re- 
medy. If  he  accepted  the  surrender,  he.  could  not  seize  the  land 
as  belonging  to  the  heir ;  and  he  might  be  barred  by  the  Statute  of 
Limitations.  The  admittance  of  a  tenant  for  life  enures  to  a  remainder- 
man, but  not  to  a  reversioner :  the  remainder  and  life  estate  make  up 
one  fee :  the  reversioner  does  not  come  in  under  the  devise  creating  the 
life  estate.(a)  The  fine,  therefore,  paid  by  the  tenant  for  life  does  not 
aid  the  reversioner.  It  is  as  if  the  devisor  had,  in  his  lifetime,  surrendered 
to  his  wife  for  her  life,  and  she  had  survived  him.  The  Dean  and  Chap- 
ter of  Ely  V.  Caldecot,  8  Bing.  439,  (21  E.  C.  L.  R.,)  was  the  case  of  a 
remainder.  It  is  said  that  the  tenant  for  life  here  paid  a  fine  answering  in 
amount  to  the  whole  fee ;  but  the  return  shows  that  it  was  paid  in  respect 
only  of  the  life  estate.  Here  the  lord  does  not  call  upon  the  heir  to  be  ad- 
mitted ;  but  he  insists  upon  the  heir  not  acting  through  or  in  his  court 
without  becoming  a  tenant  and  paying  the  fine.  In  Watkins  on  Copy- 
holds, 245,  (vol.  i.  p.  305,  of  4th  ed.,  Coventry's,)  it  is  said,  "  Though 
the  heir  before  admittance  may  maintain  an  action  in  the  common  law 
courts,  as  an  action  for  trespass  or  ejectment,  yet  he  cannot  sue  in  the 
court  of  the  manor :  and  therefore  he  shall  not  have  plaint  in  the  nature 
of  an  assize.  So  he  cannot  sit  on  the  homage."  From  Watkin's  note 
136,  to  Gilbert  on  Tenures  it  may  be  inferred  that  the  approbation  of  the 
lord  is  equivalent  to  admittance.  In  Coke's  Compl.  Copyholder,  s.  41, 
it  is  said,  ^^  In  admittances  upon  descents  the  heir  is  tenant  by  copy  im- 
mediately upon  the  death  of  his  ancestor,  not  to  all  intents  and  pur- 
poses :  for  peradventure  he  cannot  be  sworn  of  the  homage  before,  neither 
can  he  maintain  a  plaint  in  the  nature  of  an  assise  in  the  lord's  court 
before,  because  till  then  he  is  not  complete  tenant  to  the  lord,  no  farther 
forth  than  the  lord  pleaseth  to  allow  him  for  his  tenant.  And  therefore 
if  there  be  grandfather,  father,  and  son,  and  the  grandfather  is  admitted, 
and  dieth,  and  the  father  entereth,  and  dieth  before  admittance,  the  6on 
shall  have  a  plaint  in  the  nature  of  a  writ  of  ayel,  and  not  an  assise  of 
mort  d'auncestor.  So  that  to  all  intents  and  purposes  the  heir,  till  ad- 
mittance, is  not  complete  tenant;  yet  to  most  intents,  especially  as  to 
strangers,  the  law  taketh  notice  of  him  as  of  a  perfect  tenant  of  the  land 
instantly  upon  the  death  of  his  ancestor:  for  he  may  enter  into  the  land 
before  admittance,  take  the  profits,  punish  any  trespass  done  upon  the 
ground,  surrender  into  the  hands  of  the  lord  to  whose  use  he  pleaseth, 
satisfying  the  lord  his  fine  due  upon  the  descent.*'     And  in  an  opinion 

(a)  See  Doe  dem.  Winder  ▼.  Latcet,  7  A.  &  E.  195,  (84  E.  C.  L.  R.,)  tnd  the  judgpe&l 
ibere,  p.  210. 


Digitized  by  VjOOQIC 


S66]  8  Adolphus  &  Ellis.  883 

?f  Mr.  Fearne,  Posthumous  Works,  p.  lOS-107,  the  principle  for  which 
the  defendants  now  contend  is  expressly  laid  down.  [Littlbdale,  J. — 
In  1  Scriven  on  Copyholds,  171,  3d  ed.,  it  is  said  that  Doe  dem,  Tofield 
V.  Tojieldy  11  East,  246,  has  decided  that  the  steward's  acceptance  of  a 
surrender  from  the  first  surrenderee  is  not  an  admittance  of  him.]  Right 
dem.  Taylor  v.  Banks,  King  v.  Turner,  and  Doe  dem.  Perry  v.  Wilson, 
show  only  that  a  devise  by  an  heir  is  good  without  his  admittance.  In 
the  last  case.  Lord  Denman,  C.  J.,  referring  to  Mr.  Fearne's  opinion, 
above  noticed,  said,(a)  "  That  shows  only  that  the  lord  may  refuse  to 
accept  the  surrender  till  the  fine  is  paid,  but  is  bound  if  he  accept  it 
without  payment." 

Sir  F,  Pollock,  in  reply. — The  argument  that  the  lord,  if  he  enrolled 
the  surrender,  would  be  bound  to  admit,  is  unfounded :  the  effect  of  the 
enrolment  is  merely  that  evidence  of  the  surrender  is  secured.  The 
estate  is  in  the  surrenderor  till  admittance ;  Rex  v.  Wilson,  10  B.  &  C. 
80,  (21  E.  C.  L.  R.)  [Patteson,  J.— In  Rex  v.  Dame  Jane  St.  Jolm 
Mildmay,  5  B.  &  Ad.  254,  (27  E.  0.  L.  R.,)  where  the  custom  was  that 
a  copyholder  convicted  of  felony  forfeited  to  the  lord,  it  was  held  that 
the  forfeiture  took  place  though  the  conviction  was  after  the  convict 
had  surrendered,  it  being  before  the  admittance  of  the  surrenderee.] 
*'  No  fine  is  due,  either  upon  a  descent  or  surrender,  till  admittance,  for 
that  is  the  cause  of  the  fine;  and  therefore,  if  after  admittance,  the 
tenant  deny  to  pay,  it  is  a  forfeiture:"  2  Bac.  Abr.  224,  (7th  ed.,)  Copy- 
hold (I.)  2.  Our.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (November  3d)  delivered  the  judg- 
ment of  the  Court.  After  stating  the  substance  of  the  writ,  his  Lord- 
ship proceeded  as  follows. 

The  return  in  substance  states  that  the  said  lady  of  the  manor  and 
steward  have  refused  to  do  what  is  required,  because  the  said  Robert 
William  King  and  the  said  James  King,  John  Lyles  King,  and  John 
King  refuse  to  pay  any  fine  for  the  acceptance  and  enrolment  of  the  said 
surrender.  And  whether  any  fine  be  lawfully  due  to  the  said  lady  of 
the  manor,  under  these  circumstances,  is  the  question. 

Against  the  return,  and  in  support  of  a  peremptory  mandamus  being 
awarded,  it  was  contended  that  the  lady  has  a  tenant  upon  the  roll  who 
has  paid  a  full  fine ;  that  the  admittance  of  tenant  for  life  is  the  ad- 
mittance of  him  or  them  in  remainder ;  that  nothing  was  required  by 
the  acceptance  and  enrolment  of  the  surrender  but  safe  custody ;  and 
that,  if  any  fine  be  due  and  payable,  it  becomes  so  only  upon  a 
tenant  being  presented  for  admittance,  and  after  such  aamittance. 
Which  several  propositions,  with  the  exception  of  one,  may,  as  it 
seems  to  us,  be  admitted  without  affecting  the  conclusion  which  they 
were  advanced  to  establish.  The  exception  to  which  we  allude  is, 
that  the  present  was  incorrectly  assumed  to  be  a  case  of  tenancy 
for  life,  with  a  remainder  or  remainders  dependent  thereon;  where- 
as we  are  apprised  of  no  provision  of  the  will  of  Robert  King,  except 
the  devise  of  a  life  estate  to  his  wife;  and  therefore  the  interest 
of  the  heir  was  clearly  reversionary,  and  not  a  remainder.  For 
reasons,  however,  which  will  appear  presently,  we  do  not  consider  it 
necessary  to  pursue  this  distinction.  Still  less  is  it  requisite,  for  the 
purposes  of  the  present  discussion,  to  consider  the  nature  and  extent  of 
the  heir*s  interest  in  a  copyhold  before  admittance.  This  subject  ^as 
very  fully  entered  into  by  this  Court  in  the  case  of  Right  dem.  Taylor 

(a)  Page  824.  ^ 
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V.  BanJcs^  and  by  the  Lord  Chancellor  Brougham  in  King  v.  fumer. 
That  the  heir  is,  for  many  purposes,  perfect  tenant  of  the  land  before 
admittance,  especially  as  to  strangers,  is  true ;  but  he  is  not  as  to  all. 
The  general  rule  and  the  exception  are  given  with  sufficient  distinctness 
in  Coke's  Copyholder,  section  41.  (His  lordship  here  read  the  passage 
cited  in  argument,  ante,  p.  865.)  Again  in  Browns  Case,  4  Rep.  22  b, 
we  find  that  the  ''  heir  may  surrender  to  the  lord  to  the  use  of  another 
before  admittance,  as  any  other  copyholder  may,  but  it  cannot  prejudice 
the  lord  of  Jm  fine  due  to  him  by  the  custom  of  the  manor  upon  the 
descent."  Also  in  Brown  v.  Dyer^  11  Mod.  73,  it  is  said,  "  The  heir 
may  surrender  before  admittance,  because  he  has  a  title  by  descent. 
But  the  lord  in  this  case  shall  have  a  fine.'*  In  Morse  v.  Faulkner^  1 
Anst.  ll,(a)  it  is  said,  ^^In  copyholds  the  heir  takes  without  actual 
admittance,  and  may  surrender  and  convey  without  it,  which  he  could 
not  do  if  he  were  not  seised ;  but  the  lord  is  in  that  case  entitled  to  the 
double  fine  on  the  surrender.**  See  Fearne's  Posthumous  Works,  p.  106, 
(Cases  and  Opinions.) 

The  lady  of  the  manor,  it  is  to  be  observed,  in  the  present  instance, 
seeks  for  nothing.  There  is  no  demand,  on  her  part,  to  the  heir  to 
come  in  and  be  admitted,  in  order  that  she  may  become  entitled  thereby 
to  the  accustomed  fine.  The  demand  is  upon  her  to  do  an  act ;  and 
she  insists  that  the  demand  can  only  be  made  by  one  who  is  (in  the 
language  of  Lord  Coke)  "  to  all  intents  and  purposes**  a  tenant  of  her 
manor.  This  case,  therefore,  has  no  resemblance  to  those  in  which  a 
question  has  arisen  between  the  heir  and  a  stranger.  Here  it  is  a  mere 
question  of  right  between  the  lady  of  the  manor  and  the  heir ;  and, 
upon  such  a  question,  we  think  she  is  entitled  to  have  (as  we  find  him 
called)  a  ^'complete  tenant.**  The  payment  of  a  fine  is  the  method  by 
which,  according  to  all  the  authorities  above  referred  to,  a  recognition 
is  made  of  the  title  under  which  he  holds,  and,  according  to  all  of  them, 
A  fine  becomes  due  upon  an  act  being  done  like  the  present.  In  con- 
formity hereto  also,  it  seems,  was  the  opinion  of  Mr.  Fearne,  which,  in 
addition  to  the  weight  justly  due  to  it  from  his  great  and  acknowledged 
accuracy  and  precision,  in  the  recent  case  of  Doe  dem.  Perry  v.  Wilson^ 
6  A.  k  E.  321,  (31  E.  C.  L.  R.,)(6)  was  recognised  by  this  Court  as  to 
the  point  now  immediately  under  consideration.  The  subject  is  thus 
treated :  "  There  can  be  question,  that  the  heir  is  compellable  (if  the 
lord  please)  to  come  in  and  pay  the  fine  due  on  a  descent ;  and  it  is 
said,  that  where  the  lord  is  to  have  a  fine,  there  must  be  a  new  admit- 
tance ;  vide  Moor,  466,  pi.  658,  Tipping  v.  Bunning.  If  so,  I  should 
think  the  lord  may  (if  he  please)  refuse  a  surrender  by  the  heir,  until  he 
has  paid  the  fine  on  the  descent.  Indeed,  if  he  could  not,  the  lord 
might  be  disappointed  of  his  fine ;  for  after  the  accepting  of  the  surren- 
der tendered  by  the  heir,  though  a  conditional  one,  and  the  surrenderee's 
be  being  admitted  on  the  forfeiture  of  the  condition,  who  of  course  could 
liable  to  only  the  alienation  fine  on  such  an  admission,  where  would  be 
the  lord's  remedy  for  his  fine  upon  the  descent  7  And  though  the  lord 
cannot  compel  the  heir  to  come  in  and  be  admitted,  and  pay  his  fine, 
during  the  life  of  the  tenant  for  life,  yet  if  the  heir  require  to  surrender 
before',  I  apprehend,  the  lord  may  refuse  accepting  his  surrender  until 
he  pay  such  fine ;  for  otherwise  he  may  be  disappointed  of  it,  by  accept- 

{a)  See  p.  18. 
(6)  See  p.  824. 
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iTig  the  surrender  from  the  heir  to  the  use  of  a  stranger,  who  would  be 
entitled  to  admisf^ion  under  it,  (even  though  conditional,  if  forfeited,) 
upon  payment  of  the  alienation  fine  only." 

The  question,  it  will  be  perceived,  has  been  hitherto  considered  as  if 
the  application  had  been  made  by  the  heir  of  the  party  last  seised.  If, 
however,  it  ought  rather  to  be  deemed  an  application  by  mere  strangers, 
our  observations  will  be  applicable  a  fortiori.  And  in  the  writ  of  man- 
damus itself  it  is  stated  that  the  said  parties  of  the  third  part  to  the 
said  indenture  to  lead  the  uses  of  the  said  surrender,  being  desirous  of 
having  the  said  indenture  enrolled  by  the  said  lady  of  the  said  manor, 
did  cause  application  to  be  made  to  the  said  lady  to  receive  and  enrol 
the  said  surrender,  for  the  purposes  therein  (that  is,  in  the  said  surren- 
der) mentioned.  That  is,  persons  wholly  unconnected  with  the  lady 
of  the  mainor,  (so  far  as  appears,)  either  by  duty  or  service,  without 
any  ofier  to  acknowledge  her  as  lady,  but  expressly  refusing  so  to 
do,  require  her  to  do  an  act  which  none  but  a  tenant  is  entitled  to 
ask.  Which  act,  it  is  moreover  to  be  observed,  is  not  calculated,  or  in- 
tended, in  any  degree  to  confirm  or  establish  the  life  estate  of  the  said 
widow,  to  which  she  had  been  admitted  regularly^  and  had  paid  her 
fine  accordingly,  but  for  purposes  wholly  unconnected  with  and  inde- 
pendent of  it. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  return  is  good, 
and  that  a  peremptory  writ  of  mandamus  ought  not  to  go. 

•  Return  good,  (a) 

(a)  lo  the  same  term  B.  Andrews  obtained  a  rule  to  show  cause  why  the  Court  should 
not  give  the  defendants  the  costs  of  the  mandamus  and  of  that  motion.  In  Hilary  term 
following  (Thursday,  January  81st,  1839),  Wigktman  showed  cause,  and  B.  Andrews  wns 
heard  in  support  of  his  rule.  The  Court  (Lord  Denman,  C.  J.,  Littledale,  Williams,  and 
Coleridge,  Js.)  discharged  the  rule,  saying  that  it  was  a  matter  of  discretion,  and  that  tbu 
point  decided  in  the  principal  case  was  a  very  doubtful  one.  See  Rez  ▼.  The  Commissionfrt 
of  The  ThamtMand  In»  Navigation^  b  A.  &  £.  804,  816,  (81  £.  C.  L.  R. ;)  Regina  y.  Si. 
8aviour%  Southwark^  7  A.  &  £.  925,  948,  (84  £.  C.  L.  R.) 


CARNABY  against  WELBY,  WINDOVER,  and  Others.— p.  872. 

In  tretpase  for  breaking  and  entering  plaintiff's  house  and  taking  his  goods,  defendant  pleaded, 
as  to  the  houi«,  that  plaintiff  was  not  poeaessed  thereof;  and,  as  to  the  goods,  that  they  were 
not  plaintiff's  property.  Issues  were  joined  on  these  pleas.  Defendants  also  pleaded,  as  to 
the  breaking  and  entering,  two  other  pleas,  justifying  under  a  fi.  fa.  and  warrant  of  execution 
against  the  goods  of  one  B..  which  warrant  was  duly  delivered  to  one  of  the  defendants,  a 
bailiflfi  to  be  executed ;  that  goods  of  B.  liable  (o  be  taken  under  the  execution  were  in  the 
house,  and  that,  by  virtue  of  the  writ  and  warrant,  defendants,  being  the  sheriff,  bailiff,  dec, 
broke  and  entered,  Ac  Replication,  that  although  the  writ  issued  and  was  delivered  to  the 
sheriff,  and  the  warrant  was  made  by  him  and  delivered  to  the  bailiff,  in  manner  and  form, 
&&,  nevertheless  defendants,  of  their  own  wrong  and  wifhiiut  the  residue  of  the  cause  in 
their  pita  alleged,  committed  the  trespasses,  &c.    Issue  thereon. 

On  the  trial,  plaintiff  proved  that  he  was  in  possession  of  the  house  and  goods,  which  had  been 
conveyed  to  him  by  B.,  and  that  the  house  was  entered  and  the  goods  taken  by  defendants, 
as  under  the  process  of  execution  agaidet  B.  The  case  for  the  defendouU  was,  that  the  con- 
veyance was  fraudulent  The  Judge,  in  summing  up,  told  the  jury  that  on  the  pleadings  it 
was  admitted  that  the  goods  were  bona  fide  taken  in  execution  under  the  writ ;  on  which 
point,  therefore,  he  did  not  ask  their  opinioa ;  and  that  the  main  question  was,  whether  or 
not  the  property  was  in  plaintiff,  the  burden  of  proving  which  fitct  lay  on  him :  Held,  a  mis- 
direction.    For 

1.  The  replication  de  injuria  sud  ab«|ue  residuo  causn  admitted  the  issuing  of  the  writ  and 
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warrant,  and  the  deliveiy  of  the  warrant  to  the  bailiff,  but  not  that  the  seizure  was  under  the 
warrant. 
U.  The  fact  that  the  seizure  was  under  the  warrant  was  traversable. 

3.  That  feet  not  being  admitted  on  the  record,  and  no  evidence  of  it  having  gone  to  the  jury, 
the  defendants  were  in  the  situation  of  wrongdoers,  against  whom  possession  alone  was  a 
sufficient  title. 

4.  That  the  plaintiff,  having  proved  possession,  might  recover  in  respect  of  the  goods  as  wdl  aa 
the  house,  though  he  had,  by  his  pleading,  claimed  property  in  the  goods. 

Trespass  for  breaking  and  entering  plaintiff's  dwelling-liouse  and 
closes,  and  expelling  him  from  the  same,  breaking  open  the  onter  and 
other  doors  of  the  house,  making  a  noise  therein,  and  continuing,  &c., 
and  carrying  away  and  converting  goods,  &c.,  being  in  and  about  the 
said  dwelling-house  and  closes. 

Pleas.  1.  Not  Guilty.  2.  As  to  breaking  and  entering  the  house  and 
closes,  &c.,  that  plaintiff  was  not  possessed  of  the  said  house,  closes,  &c. 
Conclusion  to  the  country.  Issue  thereon.  3.  As  to  the  same  trespasses, 
That  the  house  and  closes  were  the  dwelling-house,  &c.,  soil  and  free- 
hold, of  E.  W.  Justification  as  servants  of  E.  W.  Verification.  To 
this  plea  the  plaintiff  replied  that  the  house,  &c.,  were  liis,  and  not  the 
house,  soil,  and  freehold  of  E.  W.  Issue  was  joined  on  the  traverse. 
4.  Plea,  as  to  the  goods,  that  the  same  were  not  the  property  of  plahi- 
tiff.  Conclusion  to  the  country.  Issue  thereon.  5.  As  to  breaking 
and  entering  the  dwelling-house  and  closes,  making  a  little  noise,  &c., 
and  continuing,  &c.,  and  forcing  the  outer  door,  &c.,  that  a  writ  of  fi.  la. 
had  issued  to  the  sheriff  of  Lincolnshire  to  levy  on  the  goods  oi  one 
Bower  a  debt  and  damages  recovered  against  him  in  K.  B.,  which  writ 
was  delivered  to  the  said  sheriff,  the  defendant  Welby,  to  be  executed; 
by  virtue  of  which  writ  Welby,  as  such  sheriff,  made  his  warrant  to 
the  defendant  Windover,  then  being  his  bailiff,  commanding  him  to 
cause  to  be  levied  of  the  goods  of  Bower  within  the  bailiwick  the  said 
debt,  &c.,  which  warrant  duly  endorsed  was  delivered  to  Windover, 
being  such  bailiff,  to  be  executed  in  due  form  of  law.  That,  before 
and  at  the  times  when,  &c.,  divers  goods  of  Bower  liable  to  be  taken 
in  execution  under  the  writ  and  warrant  were  in  the  said  dwelling- 
house  and  closes  in  which,  &c.  And  that  thereupon,  under  and  by 
virtue  of  the  said  writ  and  warrant,  Welby,  being  sheriff,  and  Windover, 
being  such  bailiff  as  aforesaid,  and  the  other  defendants  in  aid  of  the 
said  sheriff  and  bailiff,  and  by  command  of  the  latter,  at  the  times 
when,  &c.,  peaceably  and  quietly  broke  and  entered,  &c.,  to  seize,  and 
did  seize  and  take  in  execution,  the  goods  of  Bower  so  then  being  in 
the  said  dwelling-house  and  closes,  &c.,  for  the  purpose  of  levying,  &c 
There  was  also  a  special  justification,  not  material  here,  as  to  the  break 
ing  of  the  outer  door.  Averment  that  the  trespasses  were  committed 
within  the  bailiwick,  and  before  the  return  of  the  writ.  Verification. 
6.  A  similar  plea  as  to  breaking  the  doors  other  than  the  said  outer 
door,  averring  that  the  defendants  necessarily  forced  and  broke  open 
the  same,  in  order  to  take  Bower's  goods  in  execution  under  the  said 
writ  and  warrant,  and  that  they  did  withm  the  said  bailiwick  seize  the 
said  last-mentioned  goods  in  execution  under  and  by  virtue  of  the  said 
writ  and  warrant,  as  they  lawfully,  &c.     Verification. 

Re^plication  to  plea  5.  That,  "  though  a  writ  called  a  fi.  fa.  issued 
out  of  the  Court  of  our  L#ord  the  King  before  the  king  himself,  directed 
to  the  sheriff  of  Lincolnshire,  and  was,  being  duly  endorsed,  delivered 
to  the  said  sheriff  to  be  executed,  who  made  his  certain  warrant,  and 
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delivered  the  said  warrant  to  the  said  defendant,  Charles  Windover,  in 
manner  and  form  as  the  said  defendants  in  their  said  fifth  plea  have 
alleged,  for  replication  nevertheless  in  this  behalf,  the  said  plaintiff  says 
that  the  said  defendants,  at  the  said  several  times  when,  &c.,  committed 
the  said  trespasses  in  the  introductory  part  of  the  said  plea  mentioned, 
of  their  own  wrong,  and  without  the  residue  of  the  cause  in  their  said 
fifth  plea  alleged,  in  manner  and  form  as  the  said  plaintiff  hath  above 
in  his  declaration  complamed,*'  &c.  Conclusion  to  the  country.  Issue 
thereon. 

Same  replication  (mutatis  mutandis)  to  the  sixth  plea.    Issue  thereon. 

On  tlie  trial  before  Lord  Abinger,  C.  B.,  at  the  Lincohishire  Spring 
assizes,  1837,  it  appeared  that  the  plaintiff,  at  the  time  of  the  alleged 
trespasses,  was  in  possession  of  the  premises  and  goods  mentioned  in 
the  declaration,  which  had  previously  belonged  to  Bower,  but  had 
beon  conveyed  by  him  to  the  plaintiff  in  1835,  by  an  agreement,  under 
which  the  plaintiff  now  claimed.  Evidence  was  given  of  the  seizure, 
which  appeared  to  have  been  made  conformably  to  the  process.  The 
defendants  called  no  witnesses,  but  endeavoured  to  show,  on  the  plain- 
tiff's case,  that  the  agreement  was  merely  colourable,  and  that  the 
plaintiff  really  held  the  premises  and  goods  for  the  use  of  Bower.  The 
Lord  Chief  Baron,  in  summing  up,  told  the  jury  that,  on  these  plead- 
ings, the  goods  were  admitted  to  have  been  bonS  fide  taken  under  the 
execution,  but  the  great  question  was,  whether  or  not  the  property  was 
the  plaintiff's ;  whether  there  had  been  a  bona  fide  transfer,  or  whether 
the  plaintiff  held  under  a  secret  trust  for  Bower?  And  he  said  that  the 
plaintiff  had  the  burden  cast  on  him  of  showing  the  property  to  be  in 
himself;  and,  if  the  jury  were  not  fully  satisfied  on  that  point,  they 
DUght  to  find  for  the  defendants.  Verdict  for  defendants.  In  the 
ensuing  term,  a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground 
»f  misdirection. 

Balguy  and  Govlburn,  Serjt.,  now  showed  cause.  The  plaintiff 
undertook  to  show  title,  and  not  mere  possession  ;  the  case,  therefore, 
was  rightly  left  to  the  jury.  The  second  plea  denies  that  the  plaintiff 
was  possessed  of  the  house,  and  closes ;  the  fourth  plea,  that  the  goods 
were  his  property.  These,  therefore,  virtually  put  in  issue  the  validity 
of  the  transaction  by  which  the  premises  and  goods  were  transferred. 
[CoLERiDOE,  J.  If  these  had  been  the  only  pleas,  the  answer  upon  the 
evidence  was  that  the  plaintiff  appeared  to  be  in  possession,  and  you  to 
be  wrong-doers.  Pattbson,  J.  In  Heath  v.  Milward^  2  New  Ca.  98, 
(29  E.  C.  L.  R.  269,)  (a)  which  was  an  action  of  trespass  for  breaking 
•J  cioso,  the  defendant  pleaded  that  the  CR-e 'vas  not  *he  plahititf 's : 
and  that  plea  was  held  to  put  only  the  possession  in  is.sue.]  In  tlii-j 
case  the  plaintiff,  at  the  trial,  stood  on  his  title  as  under  a  boiiai  fide  con- 
veyance ;  and  therefore  he  ought  not  now  to  have  thu  advantage  of 
restricting  himself  to  the  possession.  [Patteson,  J.  In  Heath  v. 
Alilwardy  the  plaintiff,  at  the  trial,  did  not  stand  upon  a  mert  posses- 
sion.] There  the  jury  would  not  say  whose  the  land  was.  Here  'hey 
have,  in  effect,  said  that  there  was  no  bon^  fide  transfer,  thus  negativi  v; 
both  property,  and,  if  there  was  fraud,  even  possession.  The  replica 
tion  to  the  fifth  and  sixth  pleas  admits  that  the  writ  was  issued,  and  the 
warrant  made  and  delivered  to  Windover  the  bailiff,  "  in  manner  and 
form"  as  in  the  pleas  alleged,  but  avers  that  tlie  defendants  committ  xl 

(tt)  See  Fleming  ▼.  Cooper,  5  A.  dc  E.*2S1,  (81  E.  C.  L.  R.  318.) 


Digitized  by  VjOOQIC 


588  Carnaby  t?.  Welby.   M.T.1838.  [876 

the  trespasses  of  their  own  wrong,  and  without  the  residue  of  the  cause, 
&.C.  Tliat  is,  in  effect,  an  acknowledgment  that  the  entry  was  made 
and  tlie  goods  taken  under  the  writ  and  warrant :  it  was  not  necf .ssary, 
therefore,  for  tlie  defendants  to  prove  that  fact ;  and  it  lay  on  the  plain- 
lirt*  to  show  tliat  he  had  title  under  a  boiiat  fide  conveyance. 

^Idamsy  Serjt.,  Hildyard  and  Humfrey^  contra.  The  summing  up 
was  wrong,  inasmuch  as  it  excluded  any  inquiry  as  to  the  mere  pos- 
session, and  made  the  result  of  the  case  depend  on  the  property.  The 
second  plea  in  terms  put  the  possession  in  issue ;  and,  as  to  the  fourtli, 
a  plea  of  property  in  goods  means  property  as  against  a  wrong-doer, 
Nicolh  V.  Bastard,  2  Cro.  M.  &  R.  659,  S.  C.  Tyrwh.  &  Gr.  156  ;  and, 
if  so,  the  plaintiff,  by  merely  being  in  possession,  had  suilicient  properly 
as  against  the  defendants,  unless  their  proceeding  was  covered  by  the 
writ  and  warrant.  The  learned  Judge  was  incorrect  in  treat uig  it  as 
established  that  the  goods  were  bona  fide  taken  under  the  execution ; 
that  was  not  proved,  nor  was  it  admitted  by  the  replication  to  the  fifth 
and  sixth  pleas.  There  was  no  admission  on  the  record  which  con- 
nected the  taking  with  the  writ :  if  a  bonai  fide  seizure  under  the  writ 
was  not  admitted  by  the  replication  to  the  fifth  and  sixtli  pleas,  the  de- 
fendants appear,  on  that  part  of  the  pleadings,  to  be  wrong-doers. 
[Lord  Dexman,  C.  J.  The  question  is,  what  is  put  in  issue  by  "  de 
injuria  absque  residuo  causae?"  In  Lucas  v.  Nockellsj  4  Bing.  729, 
(15  E.  C.  L.  R.  132,)  S.  C.  on  error,  in  Dom  Proc.  10  Bing.  157,  (25  E. 
C.  L.  R.  71,)  {a)  it  was  admitted  that  the  goods  in  respect  of  which  the 
plaintiff  sued  were  taken  under  the  writ,  but  it  was  said  the  writ  was 
made  use  of  colourably.  You  would  contend  here  that  there  was  no 
seizure  under  the  writ  at  all.]  The  question  as  to  seizing  by  coloiur  of 
the  writ  does  not  arise,  unless  the  sheriff  acted  under  the  writ  in  taking 
the  goods.  Lucas  v.  Nockells  shows  that,  on  pleadings  like  those  upon 
the  fifth  and  sixth  pleas,  it  may  be  proved  that  the  acts  were  not  really 
done  in  execution  of  the  writ,  but  under  another  claim,  though  that 
case  is  not  strictly  in  point,  because  here  the  plaintiff  contends  that  the 
seizure  is  not  shown  to  have  been  under  the  writ ;  there,  from  the  par- 
ticular circumstances,  it  was  only  necessary  to  contend  that  the  seizure, 
if  under  the  writ,  was  not  bonS  fide  made  for  the  purposes  of  the  writ. 
If  the  sheriff  was  not  justified  by  the  process  in  taking  the  goods,  the 
plaintiff  is  entitled  to  recover  on  the  fourth  issue,  according  to  Nicolh 
v.  Bastard.  And  in  Ashmore.  v.  Hardy ^  7  Car.  &  P.  501,  (32  E.  C. 
Ij.  R.  601,)  Patteson,  J.,  held  that,  in  trespass  for  taking  goods,  where 
the  defendant  pleaded  that  they  were  not  the  goods  of  the  plaintiff,  il 
was  sufficient  for  the  plaintifl'  to  prove  possession  without  show  nit: 
title.  The  judgment  of  Tindal,  C.  J.,  in  Heath  v.  Milward,  is  to  a 
like  effect.  It  is  observed  that  the  jury  there  would  not  say  whose 
land  the  close  in  question  was :  but  that  suggestion  will  not  reconcile 
the  judgment  with  the  present  decision ;  because  the  Lord  Chief  Baron 
here  said  that  the  burden  of  proving  property  lay  on  the  plaintiff. 
[Lord  Dexman,  C.  J.  The  question  still  turns  on  the  meaning  of 
*'  absque  residuo  causae,*'  with  the  inducement.  If  that  admits  that  the 
sheriff'  acted  under  the  writ  and  warrant  in  making  the  seizure,  he  was 
not  a  wrong-doer.]  The  argument  assumes  that  that  point  will  be 
decided  in  the  plaintiff's  favour. 

Lord  Denman,  C.  J.     I  come  unwillingly  to  a  conclusion  in  favou. 
(a)  See  the  pleadings  more  fully  stated,  iAuaa  r.  Noekdbt  1  Mo.  &  P.  783,  3  Mo.  &  Scott,  eSY 
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of  making  this  rule  absolute,  because  the  case  has  been  tried  and  de- 
sided  on  the  merits.  The  Lord  Chief  Baron  thought  that  the  words 
"  absque  residuo  causae  "  in  the  replication  to  the  fifth  and  sixth  pleas 
put  in  issue  nothing  less  than  the  actual  right  of  property.  Lucas  v. 
NockelU  is  a  binding  authority,  and  obliges  us  to  hold  the  contrary. 
The  Lord  Chief  Baron's  view  of  that  point  was,  therefore,  incorrect. 
It  occurred  to  me,  as  a  distinction  between  this  case  and  Lucas  v. 
Nockells,  that  the  only  question  entertained  there  was,  whether  the 
seizure  was  colourable,  not  whether  it  took  place  under  the  writ  at  all. 
But  this  distinction  cannot  be  borne  out.     The  rule  must  be  absolute. 

Patteson,  J.  I  am  of  the  same  opinion.  Heath  v.  Afiiward,  de- 
cides that  it  was  sufficient,  in  an  action  of  this  kind,  as  against  wrong- 
doers, if  the  plaintiff  had  possession ;  and,  if  there  had  been  any  doubt 
on  this  point,  it  would  have  been  a  proper  subject  for  inquiry  by  the 
jury.  But  the  plahitiff  clearly  had  possession ;  and  the  only  question 
raised  was,  whether  or  not  he  had  it  by  fraud  ?  On  the  second  issue, 
as  to  the  house  and  closes,  it  was  not  competent  to  the  defendants  to  go 
into  that  question.  On  the  third  issue  there  was  no  evidence.  The 
fourth  issue  was,  whether  the  goods  were  the  property  of  the  plaintiff, 
not  merely,  as  on  the  issue  fespecting  the  house,  whether  he  was  pos- 
sessed ?  Possession  is  evidence  of  property,  but  evidence  only.  In  th« 
present  case  it  would  have  been  better  for  the  plaintiff  to  rely  on  that, 
nakedly,  than  to  set  up  a  lawful  title,  although  this  latter  case^  if  es- 
tablished, was  stronger.  But  the  plaintiff  does  not  now  put  his  case  as 
u  case  of  title  proved ;  he  says  that  the  fraud  was  at  any  rate  a  matter 
of  doubt,  and,  if  so,  the  jury  should  have  been  directed  to  find  accord- 
ing to  the  actual  possession ;  and  in  so  putting  it  I  think  he  is  right. 
The  defendants  are  not  entitled  to  a  verdict  as  against  an  actual  pos- 
sessor, while  they  stand  in  the  situation  of  wrong-doers.  Then  as  to 
the  effect,  on  this  point,  of  the  replication  to  the  fifth  and  sixth  pleas, 
[t  might  have  been  said  that,  when  the  delivery  of  the  writ  and  war- 
rant to  the  bailiff  for  execution,  as  mentioned  in  the  pleas,  was  admitted 
by  the  replication,  there  was  strong  evidence  to  connect  the  seizure,  as 
proved,  with  the  warrant.  Thi*,  however,  is  not  relied  upon ;  but  it  is 
said  that  the  pleadings  admit  •»  seizure  under  the  writ  and  warrant. 
Now  Lucas  v.  Nockells  shows  that  a  replication,  admitting  a  writ  and 
warrant,  and  adding  "  de  injuriS  absque  residuo  causae,'*  admits  no  more 
than  it  does  in  terms  admit.  According  to  that  case,  the  plaintiff,  on 
buch  a  replication,  might  show  that  the  seizure  was  merely  colourable ; 
but,  if  colourable,  it  was  as  no  seizure ;  the  plaintiff  therefore,  might 
erive  in  evidence  on  the  present  pleadings,  that  there  was  no  seizure 
under  the  writ  at  all.  And,  if  the  plaintiff  would  be  at  liberty  to  show 
such  a  state  of  things,  did  it  lie  on  the  plaintiff  or  the  defendant  here  iu 
show  that  there  had  been  a  bonS  fide  seizure  under  the  writ  ?  Clearly 
the  party  asserting  that  fact  ought  to  have  proved  the  atfirmative  on 
which  he  relied. 

Williams,  J.  It  is  sufficient,  for  the  purpose  of  deciding  as  to  a 
new  trial,  to  look  at  the  issue  respecting  the  possession  of  the  house . 
if  the  plaintiff  is  entitled  to  some  damages  on  that,  though  the  merits. 
of  the  case  may,  upon  the  whole,  have  been  disposed  of,  the  rule  must 
be  made  absolute.  As  for  the  replication  to  the  fifth  and  sixth  pleas, 
granting  that  that  admitted  no  more  than  it  professed  in  terms  to  admit, 
still  there  was  some  evidence  that  the  seizure  was  made  imder  the  pro* 
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:ess.  But  the  learned  Judge,  instead  of  relying  on  that,  said  that  the 
fact  was  admitted  on  the  pleadings.  Then,  there  being  nothing  either 
on  the  record,  or  on  the  evidence  left  to  the  jury,  to  connect  the  seizuri* 
and  process,  the  defendants  were  wrong-doers,  against  whom  posses- 
sion  alone  was  a  sufficient  title. 

Coleridge,  J.  Every  thing  turns  on  the  niling  as  to  the  efl'eci  of 
the  replication ;  and,  for  the  reasons  already  given  by  the  Court,  I  think 
the  direction  on  that  point  was  wrong.  If  the  seizure  under  the  war- 
rant was  traversable,  and  was  not  admitted  on  the  pleadings,  no  evi- 
dence of  it  was  submitted  to  the  jury :  I  do  not  say  there  was  none  in 
the  cause.  The  fifth  and  sixth  pleas,  therefore,  may  be  laid  out  of 
consideration.  Then  no  issue  remains  on  which  any  evidence  was 
tendered  for  the  defendants.  The  case  stood  upon  possession  on  the 
one  hand,  and  an  entry  without  lawful  warrant  on  the  other.  On  the 
fourth  issue,  the  property  in  the  goods  must  be  looked  at  with  relei  • 
ence  to  the  situation  of  the  parties  in  this  state  of  the  case.  As  against 
a  wrong-doer  there  was  property  enough.  There  was  clearly  a  suflB- 
cient  possession  of  the  house  to  bear  out  the  plaintiff'^s  case  on  the 
issue ;  but  I  think  there  was  also  a  case  as  to  the  goods. 

•  Rule  absolute. 


The  QUEEN  against  LEWIS.— p.  881. 

An  order  of  maintenance  on  the  father  of  a  bastard,  under  atat  4  &  5  W.  4,  c  76,  a.  72,  ncvd 
not  show,  on  its  face,  that  the  application  was  made  to  the  next  practicable  general  quarter 
sessions  after  the  child  had  become  chargeable.  An  order  was  held  good,  pur^iortin^  to  be 
made  at  the  sessions  held  29th  June,  1837,  and  stating  that  the  child,  on  6th  March  tbrn 
last,  by  reason  of  the  mother's  inability,  became  and  thence  had  been  and  still  wan  chnn^caltle. 

The  order  recited  as  follows,  *'  It  being  now  duly  proved  to  this  Court,**  &c,  that  the  child  wa» 
on,  &c.,  at  the  parish  aforesaid,  born  a  bastard  of  the  body  of  E.  J ,  (not  giving  any  furth«i 
account  of  E.  J..)  and,  on,  &c.,  by  reason  of  the  inability  of  the  mother  to  provide  for  it^ 
maintenance,  became  and  from  thence  hath  been  and  still  is  chargeable  to  the  mid  parish,  **  anrl 
that  he,  the  said  R.  L.,  is  the  father,"  and  the  evidence  of  E.  J.  having  lieen  corroboraieil, 
&c,  and  the  C'ourt  "having  htard  all  parties^  and  being  aatisfied  that  the  said  R.  L.  U  rwilly 
and  in  truth  the  father  of  the  said  child,  and  it  appearing  to  this  Court  to  he  just."  &c.,  that 
R.  L.  should  pay,  &,c.  The  order  then  proceeded,  **  This  Court  doth  therefore  hereby  order 
that  the  said  R.  L.  do  forthwith  pay,"  &c  Held  good,  under  staL  4  &  5  W.  4,  c.  76.'  m.  71, 
72,  without  any  statement  as  to  the  mother's  settlement,  or  any  more  express  adjudicatioa 
that  R.  L.  was  the  father. 

At  the  Montgomeryshire  quarter  sessions,  held  7th  April,  1837,  the 
following  order  was  made. 

"  In  the  matter  of  the  application  of  the  overseers  of  the  poor  of  the 
parish  of  Penstrowed,  for  an  order  upon  Richard  Lewis  of,**  &c.,  "to 
reimburse  the  said  overseers  for  the  maintenance  and  support  of  the 
female  bastard  child  of  one  Elizabeth  Jones,  chargeable  to  the  said  parish, 
and  born  on  the  3d  day  of  October  last.  Whereas  it  appears  to  this 
Court  that,  owing  to  the  said  Richard  Lewis  having  kept  out  of  the  way 
to  avoid  being  served  with  fourteen  days*  notice  of  this  application,  the 
said  overseers  have  not  had  sufiScient  time  to  give  such  notice,  it  is 
ordered  that  the  hearing  of  such  application  be,  and  the  same  is,  hereby, 
deferred  to  the  next  general  quarter  sessions  of  the  peace  to  be  holden 
for  this  county." 

At  the  quarter  sessions  for  the  same  county,  holden  29th  June,  1837, 
the  following  order  was  made. 

^  Whereas  the  overseers  of  the  poor  of  the  parish  of  Penstrowed^  in 
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the  said  county,  did,  on  the  2d  day  of  May  last,  give  due  notice  to 
Richard  Lewis,  late  of,*'  &c.,  "of  their  intention  to  apply  to 
this  Court  for  an  order  upon  him,  the  said  Richard  Lewis,  as  the 
putative  father  of  a  certain  female '  bastard  child,  of  which  one 
Elizabeth  Jones  was  then  lately  delivered,  and  which  had  then  lately 
become  chargeable  to  the  said  parish,  to  reimburse  the  said  parish  for 
the  maintenance  and  support  of  the  said  child,  and  the  said  overseers 
having  now  made  such  application  accordingly,  and  the  said  Richard 
Lewis  being  at  the  same  time  here  present,  and  it  being  now  duly  proved 
to  this  Court,  in  the  presence  and  hearing  of  the  said  Richard  Lewis, 
that  the  said  child  was,  on  the  25th  day  of  October  last-,  at  the  parish 
aforesaid,  born  a  bastard  of  the  body  of  the  said  Elizabeth  Jones,  and 
that  the  said  child,  on  the  6th  day  of  March  last,  by  reason  of  the  ina- 
bility of  the  said  mother  to  provide  for  its  maintenence,  became  and 
from  thence  hitherto  hath  been  and  still  is  chargeable  to  the  said  parish, 
and  that  he,  the  said  Richard  Lewis,  is  the  father  of  the  said  child, 
and  the  evidence  of  the  said  Elizabeth  Jones  having  been  corroborated 
in  divers  material  particulars  by  other  testimony,  and  this  Court  having 
heard  all  parties,  and  being  satisfied  that  the  said  Richard  Lewis  is 
really  and  in  truth  the  father  of  the  said  child,  and  it  appearing  to  this 
Court  to  be  just  and  reasonable,  under  all  the  circumstances  of  the  case, 
that  the  said  Richard  Lewis  should  pay  unto  the  overseers  of  the  poor 
of  the  said  parish  for  the  time  being  such  sum  or  sums  of  money  as  they 
have  expended,  or  may  from  time  to  time  hereafter,  during  the  time 
hereinafter  limited,  expend,  for  the  maintenance  and  support  of  the  said 
bastard  child,  not  exceeding  the  sum  of  !«.  4(f .  per  week :  This  court 
doth  therefore  hereby  order  that  the  said  Richard  Lewis  do  forthwith 
pay  unto  the  said  overseers  the  sum  of  IZ.  8«.  4(i.,  by  them  expended 
for  the  maintenance  and  support  of  the  said  child  from  the  6th  day  of 
March,  when  the  said  child  first  became  chargeable  as  aforesaid,  to  the 
present  day ;  and  that  the  said  Richard  Lewis  do  also  pay  unto  the 
overseers  of  the  said  parish  for  the  time  being,  weekly  and  every  week 
from  thenceforth  until  the  said  child  shall  attain  the  age  of  seven  years, 
if  the  Sdid  child  shall  so  long  live  and  continue  to  be  chargeable  to  the 
said  parish,  such  sum  or  sums  of  money  as  shall  be  weekly  expended," 
&c. 

These  orders  having  been  brought  up  by  certiorari.  Busby ^  in  Michael- 
mas term,  1837,  obtained  a  rule  for  quashing  the  order  of  29th  Juno 
1837.  Cause  was  shown  in  this  term,(a)  when  the  Court  desired  to  hear 
the.  objections  to  the  order  in  the  first  instance. 

Busbyy  against  the  order. — First,  the  order  contains  no  adjudication 
that  Lewis  is  the  father  of  the  bastard.  It  merely  recites,  "  it  being 
now  duly  proved''  to  the  Court  that  he  is  the  father,  and  the  Court, 
*"  being  satisfied  that  the  said  Richard  Lewis  is  really  and  in  truth  the 
father  of  the  said  child;"  and  then  the  Court  "doth  therefore  hereby 
order"  that  he  pay,  &c.  Under  stat.  18  Eliz.  c.  3,  s.  2,  such  an  order 
would  clearly  be  bad,  for  want  of  express  adjudication ;  Rex  v.  Pitts^  2 
Doug.  662.  Then  stat.  4  &  6  W.  4;  c.  76,  s.  72,  provides  that,  if  the 
Court  ^' shall  be  satisfied"  ^Hhat  the  person  so  charged  is  really  and  in 
truth  the  father  of  such  child,"  it  shall  make  the  order.  The  order  here 
follows  the  words  of  sect.  72  :  but  that  section  does  not  prescribe  the 

(a)  Saturdsy,  Novembdr  10th,  before  Lord  Penman,  G.  J.,  Patteson,  WiHiams,  an  1 
Coleridge,  Je. 
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form  of  the  order ;  nor  does  it  interfere  with  the  rule  requiring  an  ex- 
press adjudication.  It  merely  points  out  the  course  of  investigation 
which  the  court  is  to  pursue.  The  form  given  in  1  D'  Oyly  and  WiU 
liams's  Burn's  Just.  p.  388,  Sastards^  (Forms,)  contains  an  express 
adjudication.  Rex  v.  Kenworthy^  1  B.  &  C.  711,  (8  E.  C.  L.  R.,)  shows 
that  the  want  of  an  express  adjudication  cannot  be  supplied.  Secondly, 
the  order  shows  no  jurisdiction.  In  the  first  place,  it  does  not  appear 
that  the  child  was  legally  chargeable  to  the  parish  which  made  the 
application.  The  chargeability  is  on  the  parish  of  the  mother's  settle- 
ment. [Patteson,  J. — Suppose  the  mother  had  no  settlement,  or  one 
a  hundred  miles  from  the  place  where  the  child  was  maintained  in  the 
mean  time.]  The  mother's  inability  produces  a  charge  upon  a  parish 
only  by  the  parish  being  bound  to  support  the  child ;  and  that  depends 
upon  the  mother's  settlement.(a)  In  the  second  place,  the  order  fails 
to  show  jurisdiction,  because  it  appears  that  it  was  not  made  at  the  next 
general  quarter  sessions  after  the  chargeability.  [Coleridge,  J. — Was 
not  that  a  point  entirely  for  the  sessions  ?  The  question,  what  were  the 
)4ext  practicable  quarter  sessions,  involves  many  facts.]  Rex  v.  Seath^ 
6  A.  &  E.  343,  (31  E.  C.  L.  R.,)  shows  that  it  must  appear  that  the  ses- 
sions were  the  next  practicable  sessions ;  here  that  is  not  apparent,  even 
assuming  that  the  language  of  sect.  72  is  to  be  extended  to  the  next 
practicable  8ession8.(6)  [Coleridge,  J. — It  appeared  distinctly  there 
that  no  evidence  had  been  required  at  sessions  of  the  application  being 
made  as  soon  as  was  practicable.  Here,  I  suppose,  the  oflScers  did 
make  that  appear  to  the  sessions.  Patteson,  J. — The  recital  in  the 
order  of  29th  June,  1837,  seems  framed  on  a  misunderstanding  of  sect. 
73.  It  is  said  the  overseers  gave  notice  in  May  '*  of  their  intention  to 
apply :"  it  should  have  been  "  of  their  having  applied.*']  The  order  of 
7th  April,  1837,  cannot  be  looked  to ;  for  there  is  nothing  to  identify  the 
persons  named  in  the  two  orders. 

JerviSy  in  support  of  the  order. — This  would  certainly  not  have  been 
a  good  order  of  filiation  under  stat.  18  Eliz.  c.  3,  s.  2,  for  want  of  an 
express  adjudication  that  Lewis  was  father  of  the  child ;  Rex  v.  Pitfi. 
Rex  V.  Perkassey  2  Sid.  363.  It  would  also  be  bad  under  stat.  49  G.  3, 
c.  68,  8.  1.  But  it  follows  the  words  of  stat.  4  &  6  W.  4,  c.  76,  g.  72. 
[Patteson,  J. — In  the  form  in  1  Chitty*s  Burn,  386,(c)  there  is  an  ex- 
press adjudication.]  As  to  the  first  objection  to  the  jurisdiction,  a  child 
may  be  chargeable  to  the  parish  where  it  is  born  before  it  is  removed  to 
its  mother's  settlement.  [Coleridge,  J. — The  order  is  for  payment  till 
the  child  attain  the  age  of  seven  years :  can  it  be  a  case  of  casual 
poor  ?]  The  Court  will  construe  liberally,  as  in  Regina  v.  Take,  ante, 
p.  227.  Even  under  the  old  acts  it  was  not  necessary  to  show  how  the 
sessions  came  to  their  conclusion :  here  it  is  enough  to  find  that  the  child 
is  chargeable  to  the  parish  in  question.  [Coleridge,  J. — The  place  of 
the  birth  was  always  stated.]  Perhaps  that  was  with  a  view  of  showing 
the  settlement  hereafter.  Who  is  to  contest  the  settlement  here,  if 
stated  ?  Lewis  has  no  interest  in  doing  so :  he  must  pay  to  some  parish. 
The  order  cannot  be  evidence  against  a  party  who  has  no  opportunity 
of  disputing  it.     The  last  objection  taken  to  the  jurisdiction  assume' 

{a)  See  Btat.  4  &  6  W.  4,  e.  76,  s.  71.    JUx  t.  Wendron,  7  A.  &  E.  819,  (84  E.  G.  L.  R.) 
{bj  See  Rex  ▼.  The  Jutticet  of  Oxfordshire,  5  Dowl.  P.  C.  116. 

(e)  £<L  28,  BaetardSf  b.  8.    See  Arohbold  on  The  Act  for  the  Amendment  of  the  Poor 
Laws,  p.  2&  5th  ed. 
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that  the  sessions  must  appear  hy  the  order  to  have  been  the  first  practi- 
cable ones  :  but  the  rule  is,  only,  that  this  must  be  shown  in  proof. 

Bushi/j  contra. — No  distinct  fact  giving  jurisdiction  can  be  intended  ; 
Hex  V.  Hulcott,  6  T.  R.  583,  Rex  v.  Davis,  5  B.  &  Ad.  551,  (27  E.  C. 
L.  R.,)  Day  v.  King,  5  A.  &  E.  359,  (31  E.  C.  L.  R.) 

Cur,  adv.  vult. 

Lord  Dknman,  C.  J.,  now  delivered  the  judgment  of  the  Court. — We 
.are  of  opinion  that  this  order  of  filiation  made  by  the  court  of  quarter 
sessions  is  good.  It  recites  that  the  child  was  born  a  bastard  of  Eliza- 
beth Jones :  "  that  the  said  child,  on  the  6th  day  of  March  last,  by 
reason  of  the  inability  of  the  said  mother  to  provide  for  its  maintenance, 
became  and  from  thence  hitherto  hath  been  and  still  is  chargeable  to  the 
said  parish ;''  that  the  defendant  was  the  father,  and  the  mother's  evi- 
dence to  prove  him  such  had  been  corroborated.  "  And  this  Court  having 
heard  all  parties,  and  being  satisfied  that  the  said  Richard  Lewis  is  really 
and  in  truth  the  father  of  the  said  child,"  proceeds  to  order  him  to  re- 
imburse the  parish  for  the  expenses  already  incurred,  and  make  pay- 
ments weekly  for  its  support. 

We  disposed  of  the  objection  that  the  Court  did  not  appear  to  be  the 
next  session,  during  the  argument ;  but  two  others  remain  for  con- 
sideration. 

The  first  is  founded  on  the  authority  of  Rex  v.  Pitts,  which  requires 
an  express  adjudication  by  the  justices  of  peace  of  every  fact  material 
to  give  them  jurisdiction :  the  second  is  that,  though  the  child  is  said  to 
have  become  chargeable  by  reason  of  the  mother's  inability  to  maintain, 
the  particular  facts  from  which  the  inability  results  are  not  found  by  the 
Court. 

The  first  objection  is  two  fold.  First :  it  does  not  adjudge  defendant 
the  father,  but  only  states  the  Court  to  be  satisfied  of  that  fact.  We 
tlunk  the  words  of  the  statute  an  answer  to  this  objection.  However 
strictly  it  may  be  proper  to  employ  the  regular  legal  terms  in  the  pro- 
ceedings of  courts  of  justice,  these  are  what  the  statute  supplies  for  that 
purpose.  But,  secondly:  this  satisfaction  is  not  directly  alleged,  the 
order  only  saying  that  the  Court  ^'  being  satisfied,"  makes  the  order. 
This  we  think  a  sufficient  allegation.  Rex  v.  Pitts  and  the  earlier  cases 
do  not  depend  on  the  grammatical  form  in  which  facts  are  found,  but  on 
their  not  being  found  at  all.(a) 

The  objection,  that  the  circumstances  which  prove  the  mother's  ina- 
bility (which  may  be  various)  do  not  appear  in  the  order,  is  also  removed, 
we  think,  by  the  statute.  The  Court  of  Quarter  Sessions  must  receive 
credit  for  having  been  convinced  by  proof  of  some  such  circumstances. 
It  might  be  more  convenient  for  parties  to  be  apprised  of  the  means  by 
which  they  arrive  at  their  conclusion ;  but  the  act  mentions  the  conclu- 
bion  of  fact  only,  and  does  not  require  these  particulars  to  be  set  out. 

Rule  discharged. 

{a)  See  Rex  v.  The  JutUeet  of  CambridgeMhire,  4  A.  &  E.  Ill,  (81  E.  C.  L.  R. ;)  Rex  ▼. 
The  Marguit  of  Dotvnehire,  4  A.  &  £.  698 ;  Rtz  v.  MUverton,  6  A.  &  £.  841,  (81  £.  C. 
L.  R.) 
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demand,  reciting  certain  sections  of  the  local  act,  and  that  the  select 
vestry  for  the  year  then  last  past  refused  or  neglected  to  raise  any 
moneys  by  virtue  of  the  said  act,  under  church  rates,. and  to  pay  and 
advance  to  the  churchwardens  for  the  year  any  money  for  defraying  the 
expenses  which  they  incurred  in  the  execution  of  their  office,  and  for 
which  such  churchwardens  might  have  lawfully  raised  a  special  and  dis- 
tinct rate,  if  the  act  had  not  been  passed :  reciting  also  that  the  present 
churchwardens  had  necessary  and  immediate  occasion  for  money  for  the 
repairs  of  the  churches,  and  for  such  purposes  as  a  church  rate  was  by 
law  applicable  to  for  the  present  year :  and  requiring  the  select  vestry 
forthwith  to  make  a  church  rate  and  assessment  upon  the  persons  and 
premises  liable  to  be  rated  to  church  rates,  at  the  rate  of  2d.  in  the 
pound  on  the  annual  value,  or  at  and  after  such  other  rate  as  the  select 
vestry  should  see  fit,  to  the  intent  that  the  moneys  to  be  raised  under 
such  church  rate  might  (after   payment  of    attendant   costs,  &c.)    be 
paid  over  to  them  the   churchwardens,  to  be  by  them    applied  and 
accounted  for  in  manner  as  by  law  established;  "or  we  do  hereby 
demand  and  require  the  select  vestry  of  the  said  parish  to  pay  and 
advance  to  us,  as  such  churchwardens,  out  of  the  rates  for  the  wlief  of 
the  poor  raised  or  received  by  virtue  of  the  said  act,  an  adequate  sum 
for  the  necessary  repairs  of  the  churches,  and  for  such  other  purposes 
«8  a  church  rate  is  by  law  applicable  to,  for  the  present  year."     Then 
followed  a  notification  that,  in  case  of  refusal,  a  mandamus  would  be 
applied  for.     There  not  being  a  sufficient  notice  under  sect.  40,  the 
requisition  was  not  taken  into  consideration  at  the  meeting ;  and  the 
select  vestry  adjourned  to  Monday,  4th  June.    On  May  28th  the  church- 
wardens, as  ex  officio  members  of  the  select  vestry,  gave  notice  to  all 
the  select  vestrymen  that,  on  the  said  Monday,  a  meeting  would  be 
liolden  to  lay  a  rate  for  the  church.     On  that  day,  only  four  select  ves- 
trymen attended,  being  the  two  churchwardens,  the  vicar,  and  an  over- 
seer, all  ex  officio  members.     There  not  being  a  quorum  under  sect.  13, 
the  clerk  adjourned  the  meeting  till  8th  June,  for  which  day  a  notice 
was  given  as  before.     The  meeting  took  place  on  8th  June,  when  it  was 
proposed  and  seconded  that  a  church  rate  of  2d.  in  the  pound  should 
be  laid ;  to  which  the  following  amendment  was  carried,  "  That,  as,  for 
several  years,  fresh  charges  have  been  introduced  into  the  churchwardens' 
accounts  which  this  vestry  consider  to  have  been  illegal,  the  church- 
warden be  now  requested  to  furnish  each  member  of  this  vestry  with  a 
copy  of  the  items  of  the  expenditure  he  contemplates  in  the  rate  he 
now  asks  for,  and  that  this  vestry,  at  its  rising,  do  adjourn,  for  the  fur- 
ther consideration  of  this  question,  to  Monday  evening,  the  18th  June 
instant,  at  6  o'clock."     Before  the  amendment  was  put,  the  church- 
wardens stated  that  they  were  unable  to  enter  into  a  minute  detail  of 
the  particulars  of  the  expected  expenditure,  and  referred  to  an  estimate 
delivered  to  the  select  vestry  in  the  preceding  December,  adding  that, 
from  the  want  of  supplies  by  the  preceding  select  vestry,  probably  200/. 
or  a  greater  sum  would  now  be  wanted,  and  that  the  churchwardens 
could  not  employ  a  surveyor  to  make  an  estimate  without  incurrirg 
expense.     The  churchwardens  deposed  that,  to  the  best  of  their  know- 
ledge, judgment,  and  belief,  less  than  a  rate  of  2d.  in  the  pound  would 
not  cover  the  expected  expenditure,  (as  to  which  they  entered  into  some 
details;)  that  they  suspected  that  the  select  vestrymen,  who  did  not 
attend  on  the  4th  June,  collusively  absented  themselves  to  prevent  a 
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qnorum  being  formed,  and  for  the  purpose  of  delay ;  and  that  they 
believed  that  a  majority  of  the  present  select  vestry  were  desirous  of 
procrastinating  the  matter  without  coming  to  a  distinct  refusal  to  lay  a 
church  rate,  with  a  view  of  defeating  the  requisition,  as  had  been  done 
in  the  previous  year ;  and  one  of  the  churchwardens,  who  had  also  been 
churchwarden  for  the  preceding  year,  stated  that  similar  applications  to 
the  preceding  select  vestry  had  been  met  by  repeated  adjournments, 
which  he  detailed,  one  of  which  was  on  the  alleged  ground  of  an  ille- 
gality in  some  items  of  an  estimate  of  the  expected  expenditure  sub- 
mitted by  the  deponent  to  the  then  select  vestry :  and  that  the  then 
churchwardens  had,  in  consequence  of  the  repeated  postponements,  been 
induced  to  make  a  demand  for  an  advance  out  of  the  poor  rate,  under 
a  special  clause  in  the  act,  which  demand,  however,  had  not  been  com- 
plied with. 

The  affidavits  in  answer,  by  sixteen  of  the  select  vestry  elected  under 
the  act,  stated  (amongst  other  allegations  not  materially  differing  from  the 
statement  on  the  other  side)  that  Monday,  4th  June,  1838,  was  Whit- 
Monday,  and  deponents  believed  that,  when  that  day  was  named,  this 
did  not  occur  to  any  of  the  select  vestrymen  then  present ;  but  that, 
from  the  day  falling  on  Whit-Monday,  many  of  the  deponents  had 
engagements,  and  it  was  generally  inconvenient  to  the  members  to  attend. 
That  nineteen  select  vestrymen  attended  on  8th  June.     That  the  depo- 
nents conceived  it  to  be  their  duty,  before  levying  a  rate,  to  obtain  some 
kind  of  detailed  statement  or  estimate,  and  not  to  act  simply  on  the 
suggestion  of  the  churchwardens :  that  a  minute  statement  had  never 
heen  required,  but  only  a  copy  of  the  items  of  the  expenditure  contem- 
])lated ;  but  that  the  churchwardens  merely  referred  to  a  statement  which 
they  alleged  to  have  been  previously  delivered  to  the  select  vestry  of 
the  preceding  year,  accompanied  by  a  demand  for  an  advance  out  "of 
the  poor  rates,  and  required  that  a  rate  of  2<i.  in  the  pound  should  be 
forthwith  levied,  stating  that  probably  200L  would  be  required.     That 
deponents  were  informed  and  believed  that  a  rate  of  2d.  in  the  pound 
would  produce  about  436?.     That  they  believed  that  the  churchwardens 
could  readily  have  furnished  the  account  required  from  the  accounts  of 
former  churchwardens ;  and  that  they  had  reason  to,  and  did,  believe 
that  in  preceding  years  illegal  items  of  expenditure  had  been  defrayed 
from  the  church  rate.     That,  although  the  appointment  of  the  sexton, 
and  fixing  of  his  salary,  was  in  the  select  vestry,  (under  sect.  62,)  the 
churchwardens  had  been  in  the  practice  of  paying  him  out  of  a  salary 
from  the  church  rate,  in  addition  to  his  fees,  which  fees  the  deponents 
considered  to  be  a  sufficient  remuneration;  and  that  the  sexton  had 
agreed  with  them  that  his  remuneration  should  be  confined  to  such  fees. 
That  they  were  advised  that  they  were  not  authorized  to  make  the  advance 
out  of  the  poor  rate,  under  the  clause  referred  to,  (sect.  65.)     That  the 
deponents,  being  of  opinion  that  further  information  was  necessary, 
''  did  adjourn  the  consideration  of  the  said  question  for  a  period  of  ten 
days  only  in  order  to  afford  an  opportunity  for  the  said  churchwardens 
to  furnish  such  information,"  and  that  the  vestry  broke  up  under  the 
impression,  entertained,  as  deponents  believed,  by  the  majority,  that  the 
churchwardens  were  content  with  the  resolution,  and  could  furnish  the 
information  by  the  next  meeting.     That  the  information  was  not  fur- 
nished, but  a  copy  of  the  present  rule  nisi  was  served  on  the  select  vestry 
at  the  meeting  on  18th  June ;  and  the  deponents  pointed  out  that  the 
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affidavit,  on  which  the  rule  was  obtained,  was  sworn  on  9th  June,  the 
day  after  the  adjournment.  That  the  deponents  had  not  refused  to  take 
the  requisition  into  consideration,  and  had  been  perfectly  willing  to  enter 
into  the  consideration  of  it,  provided  the  churchwardens  would  have 
supplied  them  with  proper  estimates  and  information. 

Sir  J.  Campbell,  Attorney-General,  Waddington,  and  Mellor^  now 
showed  cause. — First,  this  is  not  a  case  for  a  mandamus,  but  is  merely 
matter  of  ecclesiastical  jurisdiction.  This  is  clearly  so  as  to  church 
rates  in  general ;  Rex  v.  The  Churchwardens  of  St.  Peter's,  Thetford^ 
6  T.  R.  364,  (where  Thursjield  v.  Jones,  1  Vent.  367,  was  cited,)  Rex 
v.  Wilson,  5  D.  &  R.  602,  (16  E.  C.  L.  R.)  It  is  true  that,  in  general, 
where  a  statute  requires  a  rate  to  be  laid,  this  Court  has  jurisdiction : 
but  here,  though  sects.  39  and  42  impose  the  duty  of  laying  the  rate 
upon  the  select  vestry,  yet  sect.  103  saves  the  ecclesiastical  jurisdiction. 
The  utmost  that  the  Court  will  do  will  be  to  order  the  select  vestry  to 
assemble  in  ordine  ad,  to  take  the  subject  into  consideration ;  Rex  v. 
The  Churchwardens  of  St  Margaret,  4  M.  &  S.  250,  (30  E.  C.  L.  R.) 
Fm*ther,  this  application  must  be  refused  on  the  merits.  A  mandamus 
i-s  granted  only  when  other  means  fail.  Here  the  churchwardens  need 
only  furnish  a  proper  estimate,  to  have  this  demand  taken  into  considera- 
tion. There  has  been  no  refusal,  but  merely  an  adjournment  of  the  ques- 
tiuri:  and,  in  default  of  specific  information,  the  select  vestry  could 
J  perform  their  duty  no  otherwise  than  by  adjourning,  especially  as  they 
Ii:id  reason  to  apprehend  that  the  calculation  of  the  churchwardens  was 
founded  on  illegal  items,  as,  for  instance,  the  salary  of  the  sexton.  The 
only  pretext  for  treating  the  adjournment  as  colourable  is  founded  on 
t  he  proceeding  of  the  previous  select  vestry ;  but  that  affords  no  fair 
inference  as  to  the  motives  of  the  present  one.  Again,  there  has  been 
no  legal  demand ;  for  the  demand  of  the  rate  was  accompanied  by  an 
illegal  alternative,  namely,  an  advance  from  the  poor  rate.  This,  at 
least,  justified  an  adjournment  for  the  purpose  of  consideration.  And 
the  rate  demanded  appears,  on  affidavit,  to  be  much  beyond  what  was 
required. 

Balguy,  contra. — The  adjournment  was  colourable :  the  whole  series 
of  facts  shows  this :  and  the  motive  is  not  denied  by  the  affidavits  in 
<>pposition.  The  demand  is  not  absolutely -of  the  twopenny  rate,  but  of 
that  or  such  other  as  the  select  vestry  think  fit  to  lay.  Instead  of  deter- 
mining the  amount,  the  vestry  attempt  to  evade  the  consideration  alto- 
gether. As  for  the  improper  item  mentioned,  it  was  competent  to  the 
select  vestry  to  frame  the  rate  in  proportion  to  the  legal  expenditure. 
(lie  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J. — One  purpose  of  this  act  appears  to  have  been 
to  provide  for  the  maintenance  of  the  churches  and  burial  ground  of  the 
l)arish.  A  preceding  select  \:estry  refused  to  comply  with  the  act ;  and 
the  present  one  has  adopted  the  same  system.  An  application  is  made 
for  a  rate,  accompanied,  indeed,  by  a  demand  of  something  else,  in  the 
alternative,  but  which  alternative  may  be  rejected.  The  question  then 
is,  whether  there  has  been  a  refusal  of  the  church  rate.  It  does  not 
seem  to  be  denied  that,  if  the  refusal  be  merely  colourable,  the  writ 
must  go.  Now  here  the  imputation  is  that  the  present  select  vestry  are 
pursuing  the  same  course  as  the  preceding  one :  if  this  were  denied,  the 
cnae  might  be  different.  Their  excuse  is,  that  the  churchwardens  refused 
to  give  them  a  detiiil  of  the  items  of  the  expected  expenditure.     That 
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refusal  was  capable  of  explanation ;  and  I  think  the  explanation  given 
by  the  chorchnrardens  is  perfect.  They  say,  the  church  wants  repair, 
and  we  have  no  money  to  pay  a  surveyor  for  estimating  the  amount. 
Had  they  employed  the  surveyor,  a  rate  laid  for  the  purpose  of  paying 
him  might,  at  a  future  time,  have  been  objected  to,  as  retrospective.  The 
churchwardens,  therefore,  applied  for  the  means  of  taking  the  initiative 
step.  Then  the  meeting  adjourn  to  a  day,  after  which,  as  they  knev , 
there  would  be  no  opportunity,  for  a  long  time,  of  applying  for  a  man- 
damus. I  think,  upon  this,  the  churchwardens  were  justified  in  apply- 
ing to  this  court  for  a  rule.  Then  comes  the  question,  to  what  extent 
the  rule  is  to  go.  For,  if  Rex  v.  Tlie  Churchwardens  of  SL  Margaret 
be  good  law,  and  applicable  here,  we  can  only  order  the  select  vestry  to 
assemble  and  come  to  such  resolution  as  they  think  right.  But,  here  I 
think  we  are  not  so  limited.  The  act  directs  that  the  rate  shall  be  laid  ; 
and  we  have  full  power  to  enforce  a  compliance  with  the  act,  whether 
the  Ecclesiastical  Uourts  have  jurisdiction  or  not. 

Patteson,  J. — I  cannot  avoid  the  conclusion  that  the  adjournment 
was  colourable  merely.  With  respect  to  Rex  v.  The  Churchwardens  of 
St,  Margaretj  to  which  my  Lord  has  adverted,  I  will  only  add  that,  iu 
that  case,  there  was  no  select  body.  All  that  the  acts  of  parliament  had 
done  there  was  to  carve  out  a  new  parish :  but  the  rate  was  still  to  be 
made  by  those  who  had  the  power  to  make  it  at  common  law :  and  there, 
accordingly,  the  Court  said  that  they  would  not  compel  the  making  of  a 
church  rate.  But  here,  whether  an  Ecplesiastical  Court  would  have 
jurisdiction  or  not,  the  merely  saving  their  power  cannot  exclude  ours. 
We  have,  therefore,  jurisdiction. 

Williams,  J. — The  argument  raised  from  the  fact  that  the  demand 
was  for  a  twopenny  rate,  which  is  said  to  be  more  than  was  wanted,  has 
been  answered :  the  demand  was  of  that  rate  or  such  other  as  might  be 
considered  requisite  on  the  occasion.  I  think  the  churchwardens  were 
entitled  to  demand  a  rate  at  this  stage :  they  had  no  means,  without  it, 
of  paying  the  surveyor;  that  is  not  denied.  The  whole  proceeding 
savours  of  affected  delay  in  order  to  get  rid  of  the  rate.  As  to  the  ques- 
tion of  jurisdiction,  the  act  shows  that  this  was  an  affair  of  temporal 
cognisance.  There  is  an  appeal  given  to  the  quarter  sessions  in  the 
event  of  failure  on  an  appeal  to  the  vestry. 

Coleridge,  J. — The  question  as  to  the  refusal  has  been  already 
exhausted :  I  will  only  add  that  it  would  have  been  satisfactory  if,  during 
the  long  interval  which  has  taken  place  since  this  rule  was  obtained,  the 
select  vestry  had  taken  some  step  towards  doing  that  which  they  do  not 
deny  to  be  necessary,  and  to  have  long  been  necessary.  I  am  satisfied 
that  the  adjournment  was  merely  colourable.  As  to  the  demand  having 
contained  an  alternative  which  is  said  to  be  illegal,  I  could  understand 
the  objection  if  the  demand  had  been  to  do  the  whole,  a  part  being 
illegal :  but  no  objection  of  the  sort  can  arise  when  the  demand  is  only 
to  do  one  of  several  things,  provided  any  be  legal.  The  question  as  to 
the  jurisdiction  is  of  more  importance.  The  case  does  not  resemble 
Rex  V.  The  Churchwardens  of  St.  Margaret.  I  do  not,  as  to  this,  rely 
on  any  possible  peculiarity  in  the  saving  clauses  of  the  two  acts ;  for  I 
think  it  better  not  to  rest  upon  subtle  distinctions,  and  will  assume  that 
the  saving  clause  is  the  same  in  each.  But,  in  each,  the  saving  clause 
must  be  interpreted  with  reference  to  the  whole  of  the  act.  Now,  in  the 
present  act,  when  I  find  that  the  matter  is  made  throughoutpne  of  tern- 
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poral  jurisdiction,  I  must  infer  that  sect.  103  had  some  other  purpose 
than  that  of  excluding  temporal  jurisdiction.  Section  39  authorizes  and 
requires  the  select  vestry  to  lay  the  rates.  Sect.  68  gives  powers  of 
enforcing  the  rate  different  from  those  which  exist  in  ordinary  cases. 
Sect.  72  also  gives  powers  which  the  Ecclesiastical  Court  does  not  pos- 
sess. Sect.  93  gives  to  any  person  thinking  himself  aggrieved  by  any 
rate  an  appeal,  first  to  the  select  vestry,  next  to  the  quarter  sessions. 
If  any  effect  whatever  is  given  to  those  clauses,  how  can  it  be  said  that 
the  ecclesiastical  jurisdiction  is  not  interfered  with?(a)  Construing, 
therefore,  sect.  103  with  the  rest  of  the  act,  whether  or  not  the  Eccle- 
siastical Courts  have  a  concurrent  jurisdiction,  this  Court,  at  all  events, 
has  jurisdiction.  •  Rule  ab8olute.(i6) 

(a)  See  Regtina  ▼.  St.  Saviour's^  Southwark,  7  A.  &  E.  986,  note  fa),  (84  E.  C.  L.  B.) 
(6)  The  folio wiDg  caf«e  was  decided  ia  Easter  term,  1839. 

The  QUEEN  against  The  Commissionen  of  the  Navigation  of  the  Rivera  THAMES 

and  ISIS.~p.  901. 

By  an  inland  navigation  act,  85  Qeo.  3,  c.  106,  it  was  enacted,  that  any  person  aggrieved 
by  the  works  might  oomplain  to  the  commissioners  of  the  navigation  at  one  of  their 
meetings,  and  they  should  hear  such  complaint,  and  report  upon  it  to  a  subseqaent 
meeting,  which  should  make  such  order  and  give  such  satisfaction  as  should  be  thought 
just  and  reasonable ;  with  an  appeal  to  quarter  sessions,  by  any  party  dissatisfied  with 
any  judgment  of  the  commissioners. 

A  party  aggrieved  required  satisfaction  of  the  commissioners,  (October  6th,)  and  had 
several  communications  with  them,  but  received  no  definite  answer.  He  then  (January 
18th)  demanded,  in  the  manner  prescribed  by  the  act,  that  the  commissioners  should, 
at  their  next  meeting,  hear  and  repprt  upon  his  complaint,  stating  that  he  would,  on 
that  occasion,  be  prepared  with  evidence  of  the  alleged  injury.  His  agent  attended  the 
meeting  (February  8th)  with  the  witnesses,  but  they  were  ordered  to  withdraw,  and  no 
adjudication  was  made  on  his  complaint,  the  previous  question  being  moved  and  carried. 
No  explanation  was  given  to  the  complainant.  The  commissionen  had,  on  his  first, 
application,  laid  a  case  before  counsel,  but  had  not  been  able  to  obtain  the  opinion  by 
February  8th,  for  which  reason  they  made  no  communication  to  the  complainant,  fear- 
ing that,  if  made,  it  might  be  treated  as  an  adjudication.  The  opinion  was  obtained 
(March  24th)  too  late,  as  the  commissionen  alleged,  for  notice  to  be  given  to  the  eom- 
plainant  of  a  hearing  at  their  next  meeting  (March  80th.)  After  t^at  meeting,  and 
before  the  subsequent  one,  the  complainant  moved  for  a  mandamus  to  the  commissionen 
to  bear  and  report  upon  his  complaint 

Held,  that  the  conduct  of  the  commissioners  was  a  virtual  refusal  to  hear.  Bole  absolute, 
with  costs. 

A  BULE  nisi  was  obtained,  in  Easter  term,  (16th  April,)  1889,  for  a  mandamus  to  the 
above-named  commissioners  to  hear,  report,  and  abjudicate  upon  the  complaint  and 
claim  of  George  Lord  Boston,  for  compenRation  for  injury  sustained  by  him,  and  which 
he  might  thereafter  sustain,  by  the  erection  of  a  certain  weir,  &o.  The  facts  relative  to 
the  refusal  to  hear,  &c.,  (which  alone  came  in  question,)  appeared,  by  the  affidavits  in 
support  of  the  rule,  to  be  as  follows. 

The  commissioners  completed  the  weir  on  20th  September,  1887,  on  which  day  Lord 
Boston's  agent  complained  on  his  behalf  that  it  would  impede  the  navigation  of  the 
Thames,  and  thereby  injure  him,  and  required  that  it  should  be  removed.  This  was 
refused.  At  a  general  meeting  of  the  commissioners,  held  6th  October,  1888,  Lord  Boston 
gave  them  notice  in  writing,  dated  5th  October,  1838,  that  he  thought  himself  aggrieved 
by  the  erection  of  the  weir,  and  did.  by  that  notice,  complain  thereof  to  them,  according 
to  the  statute,  &c.,  and  require  them  to  make  him  reasonable  satisfaction  for  the  injury 
he  had  sustained,  and  might  thereafter  sustain,  by  the  loss  of  the  trade,  &c.  The  com- 
plaint was  read  at  the  meeting;  but  nothing  done.  On  20th  October,  1888,  the  clerk  of 
the  commissionen,  in  answer  to  an  inquiry  by  Lord  Boston's  agent  when  the  next  general 
meeting  would  be  holden,  stated  that  it  would  be  holden  on  9th  November,  j[as  specifically 
appointed  by  act  of  parliament,)  and  that  there  was  no  chance  of  the  matter  being  then 
reported  upon.  Several  communications  afterwards  passed,  as  to  the  time  when  it  was 
probable  that  Lord  Boston's  claim  would  be  considered,  in  one  of  which  the  clerk  assured 
Lord  Boston's  agent  that  there  was  no  intention  of  taking  him  by  surprise,  and  that  he 
should  be  furnished  with  information  a  sufficient  time  before  the  meeting.  On  20th 
December,  the  commissioners,  in  answer  to  an  inquiry  by  Lord  Boston's  agent,  informed 
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him  that  they  did  not  intend  to  adjudicate  on  the  claim  then,  and  could  not  anticipate  the 
basiuess  of  the  next  meeting.  On  18th  January,  1839,  Lord  Boston  gave  a  written  notice, 
dated  15th  January,  1830,  to  the  commissioners  at  their  general  meeting,  stating  some 
of  the  above  facts,  and  that  he  was  further  injured  by  the  delay,  and  apprising  them  thAt 
he  should  be  prepared  with,  and  offer,  evidence,  at  their  next  general  meeting,  of  the 
injuries  he  had  sustained  and  was  likely  to  sustain  by  the  weir,  &o. ;  and  that  he  required 
the  commissioners  of  the  navigation,  to  be  assembled  at  the  next  general  meeting  to  be 
holden,  &c.,  on  8th  February  next,  to  bear  and  report  upon  his  said  complaint,  and  to 
make  such  order,  determination,  and  judgment  thereon  as  was  just,  and  give  such  sati<*- 
faction  to  him  as  was  reasonable ;  and  that,  on  neglect  or  refusal,  he  should  take  such 
legal  steps  as  should  be  advised.  Lord  Boston's  agent  attended  with  witnesses  at  the 
meeting  on  8th  February,  when  the  commissioners  resolved  that  all  persons  not  qualified 
to  act  should  leave  the  room.  Lord  Boston's  agent,  after  demanding  an  adjudication,  left 
the  room.  One  of  the  commissioners  then  moved  that  the  meeting  should  adjudicate  on 
Lord  Boston's  claim ;  upon  which  the  previous  question  was  put  and  carried.  A  com- 
missioner then  moved  that  the  claim  should  be  referred  to  a  general  committee,  with  a 
request  that  they  should  report  at  the  next  general  meeting;  upon  which  the  previous 
question  was  again  put  and  carried 

Stat.  85  O.  8,  0.  lOG,  s.  22,  enacts  that,  if  any  person  shall  think  himself  aggrieved, 
damaged,  or  injured  by  any  work  made  by  the  commissioners,  (acting  under  that  and 
prior  statutes  for  the  improvement  of  the  navigation,)  or  by  the  operation  or  effect  of 
such  work,  and  shall  make  complaint  thereof  in  writing  to  the  commissioners  at  any 
dUtrict  meeting,  or  at  any  general  meeting,  under  his  hand,  the  commissioners  shall 
bear  and  report  on  such  complaint  to  the  next  or  some  other  subsequent  general  meet- 
ing; and,  at  such  next  or  subsequent  general  meeting,  the  commissioners  shall  make 
fiuch  order,  determination,  and  judgment  thereon  as  to  them  shall  seem  just,  and  give 
such  satisfaction  to  the  party  complaining  as  they  shall  think  reasonable ;  and  an  appeal 
is  given  to  the  sessions  if  the  party  shall  be  dissatisfied  with  such  order,  judgment,  or 
determination. 

In  opposition  to  the  rule,  it  was  deposed  that  the  notice  of  5th  October,  1838,  was 
handed  to  the  commissioners  at  the  meeting  of  6th  October,  1838,  and  was,  at  the  next 
general  meeting,  referred  to  a  general  committee,  who  instructed  their  attorney  to  lay  a 
case  before  counsel  for  his  opinion,  which  was  done.  That,  on  receiving  the  notice  of 
15th  January,  1839,  the  general  committee  directed  the  attorney  to  endeavour  to  procure 
the  opinion  before  February  8th.  That  he  endeavoured  to  do  so,  but  could  not,  in  conse- 
quence of  the  illness  of  their  counsel.  That  the  commissioners  were  in  doubt  whether  the 
subject-matter  of  the  complaint  was  within  the  act,  but  had  endeavoured  to  defer  con- 
sidering the  complaint  until  they  should  have  obtained  the  opinion,  without  actually 
refusing  to  hear ;  it  having  been  decided,  in  Rex  v.  The  Commistionera  of  the  Navigation 
of  the  Riven  Thames  and  hit,  5  A.  &  E.  804,  (31  E.  0.  L.  R.,)  that  such  a  refusal  to 
hear  was  an  order,  determination,  and  judgment,  from  which  an  appeal  lay  to  the  ses- 
sions ;  for  which  reason,  the  previous  question  was  moved :  that  counsel's  opinion  was 
not  obtained  by  the  clerk  until  after  24th  March,  1839,  the  then  next  general  meeting 
being  on  the  30th  March,  1839,  before  which  day  sufficient  notice  could  not  be  given  to 
Lord  Boston's  agent,  according  to  the  promise  made  to  him  by  the  clerk ;  and  the  com- 
plaint was  therefore  not  taken  into  consideration  on  30th  March.  That  the  next  meet- 
ing after  that  would  be  on  8th  May,  1839;  and  the  clerk  deposed  that  he  intended  to 
advise  the  commissioners,  at  that  meeting,  to  hear  and  report,  and  had  no  reason  to 
doubt  that  they  would  do  so;  that  on  25th  April,  1839,  the  attorney  for  the  commis- 
sioners, after  being  served  with  the  present  rule,  had  stated  to  Lord  Boston's  attorney 
that  it  was  not  intended  on  February  8th  to  refuse  an  adjudication,  but  that  the  com- 
missioners had  waited  for  counsel's  opinion,  which  had  since  been  obtained:  and  the 
attorney  proposed  that  the  rule  should  stand  over  until  after  the  meeting  of  May  8th. 

KeUy  and  T.  F  EUi»  now  showed  cause. — The  application  is  premature,  for  there  has 
been  no  refusal  to  hear.  The  reason  for  moving  the  previous  question  on  February  8t!i 
is  explained  by  the  affidavits  on  behalf  of  the  commissioners.  It  would  have  been  :i 
breach  of  their  duty  to  decide  upon  a  course  of  proceeding  without  having  obtained 
counsel's  opinion;  and  they  were  anxious  to  avoid  giving  any  answer  to  Lord  Boston  ia 
the  mean  time,  lest  it  should  be  construed  into  an  adjudication,  or  refusal  to  abjudicate. 
Rez  v.  Tlie  Brecknock  and  Aheryavenny  Canal  Company,  8  A.  &  £.  217,  (30  E.  0.  L.  K.) 
and  particularly  the  judgment  of  Lord  Dkkhan,  C.  J.,  there,  shows  that  facti  like  tho>o 
now  before  the  Court  do  not  amount  to  a  refusal.  Had  the  postponement  been  merely 
colourable,  it  might  have  been  treated  as  substantially  a  refusal,  as  in  Regina  v.  The 
Select  VeMrymen  of  St.  Margaret,  Jjeicester,  ante,  p.  889;  but  the  facts  here  negative 
that  construction.  Nothing  previous  to  the  8th  of  February  can  be  properly  taken  intr 
consideration;  for  Lord  Boston's  first  notice,  requiring  the  commissioners  at  once  t<i 
make  him  satisfaction,  was  one  which  they  could  not  legally  comply  with.  Supposing 
that  the  commissioners  ought  to  have  given  some  explanation  to  Lord  Boston  on  Febru- 
^Ary  8th,  which  was  omitted,  the  neglect  iu  that  particular  cannot  change  the  nature  ot 
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the  transaotion,  and  make  the  postponement  colourable  in  itsetf,  so  as  to  amoan^  to  a 
refus'il.  f 

Sir  J.  Campbdl,  Attorney-General,  Bamewall^  and  Hoggint,  contr^,  were  stopped  by 
the  Court. 

Lord  Dbnmax,  C.  J. — No  rule  can  be  laid  down  for  determining  whether  there  has 
been  a  refusal  or  not.  It  is  a  waste  of  time  to  cite  former  decisions  on  the  subject,  as  if 
the  wAiit  of  some  one  circumstance  which  existed  in  a  former  case  would  decide  this. 
In  the  present  instance  Lord  Boston's  agent  attends  the  commissioners  at  their  meeting 
of  the  8th  of  February,  with  his  witnesses ;  they  are  turned  out  of  the  room,  and  no 
explanation  given.  Afterwards  comes  the  communication  of  April  25th.  I  think  that 
Lord  Boston  could  only  understand  from  what  had  taken  place  that  he  must  be  put  to 
liis  lt<;al  remedy.  No  satisfactory  communication  had  been  made  to  him,  nor  any  time 
pointed  out  at  which  the  commissioners  would  be  willing  to  proceed.  I  think  that  be  is 
entitled  to  have  the  rule  made  absolute.  , 

LiTTLKDALE,  J. — I  am  of  the  same  opinion.  The  commissioners,  when  applied  to, 
might,  as  indiyiduals,  feel  a  difficulty  in  giving  reasons  for  not  proceeding;  but  that 
was  nothing  to  Lord  Boston.  There  may  be  a  refusal  by  continued  silence  as  well  as 
by  words. 

Patteson,  J. — I  do  not  see  how  Lord  Boston  could  treat  the  conduct  of  the  commis- 
sioners otherwise  than  as  a  refusal,  no  communication  being  made  to  him.  It  is  repre- 
sented to  us  that  they  would  have  beard  the  application  on  February  8th,  but  bad  not 
obtained  counsel's  opinion.  All  this,  however,  turns  on  matter  occurring  behind  the 
back  of  Lord  Boston.  He  had  his  witnesses  in  attendance  at  the  meeting  of  Febmary 
8lb.  I  do  not  think  much  of  their  having  been  sent  out  of  the  room,  where  perhaps 
other  business  was  to  be  done ;  but  be  was  entitled  to  some  answer,  and  none  was  given, 
the  previous  question  having  been  moved  on  a  proposal  to  adjudicate  upon  his  claim. 
The  commissioners  had  not  then  obtained  counsel's  opinion ;  but  they  had  it  before  the 
next  meetiug;  and  they  might  then  have  made  a  communication  to  Lord  Boston :  that, 
however,  they  did  not  do.     No  sensible  man  could  treat  this  otherwise  than  as  a  refusal. 

(CoLKBiDGB,  J.,  was  In  the  Bail  Court) 

Sir  J.  Campbell^  Attorney-General,  moved  for  costs. 

Kelly,  contra. — The  practice  is  to  make  that  a  separate  application. 

Lord  Denman,  C.  J. — That  may  be  so  where  a  mandamus  has  been  tried;  but  I  think 
that  the  costs  of  this  rule  must  be  granted  nov* 

Per  Curiam^  Role  absolate  with  costs. 


DOE  on  the  Demise  of  HENRY  HAMPTON  against  SHOTTER.— 

p.  905. 

Devise  of  freehold  to  testator^s  wife,  during  her  life ;  and,  after  her  decease,  *^  my  will  is  that  my 
■aid  freehold  "  "  shall  be  then  sold  by  my  executors  in  trust,"  (parties  before  named,)  **  and 
all  the  money  to  be  equally  divided  between  all  my  children  or  their  heirs,*'  **  by  my  asid 
executors." 

Held,  that  the  executors  took  a  power,  not  a  legal  estate. 

On  the  trial  of  ejectment  before  Lord  Denman,  C.  J.,  at  the  last 
Summer  assizes  for  Surrey,  it  appeared  that  the  lessor  of  the  plaintiff 
claimed  as  surviving  executor  and  devisee  under  the  will  of  his  father, 
William  Hampton,  made  in  August,  1800.  The  defendant  insisted  that, 
by  that  will,  no  legal  estate  passed  to  the  executors.  The  will  was  as 
follows. 

After  appointing  his  sons  Henry  (the  lessor  of  the  plaintiff,)  and 
William  joint  executors  in  trust  of  the  will,  the  testator  proceeded  : 
^<  I  give,  devise,  and  bequeath  unto  my  wife  Elizabeth  Hampton,  all 
that  my  freehold  called  Moor's  Piatt,"  (the  premises  in  question,) ''  in 
the  parish  of  Frensham,  in  the  county  of  Surrey,  where  I  now  dwell, 
with  dwelling-house  and  all  out-building,  garden,  lands,  and  premises, 
and  all  the  appurtenances  thereunto  belonging,  during  the  term  of  her 
natural  life;  and,  after  the  decease  of  my  said  wife  Elizabeth  Hampton, 
my  will  is,  that  my  said  freehold  called  Moor's  Piatt,  where  I  now  dwell, 
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shall  be  then  sold  by  my  executors  in  trust,  and  all  the  monry  to  be 
equally  divided  between  all  my  children  or  their  heirs,  and  theii  names 
are  as  follows,"  J.  H.,  E.  H.,  H.  H.,  &c.,  "  in  equal  parts,  as  fcqnal  as 
possible  can  be  done,  by  my  said  executors  in  trust."  Elizahetl\  Hamp- 
ton and  William  Hampton  died  before  the  commencement  of  this 
action. 

The  Lord  Chief  Justice,  being  of  opinion  that  a  power  only  was  given 
by  the  will,  directed  a  nonsuit,  but  with  leave  to  move  to  enter  a  ver- 
dict for  the  plaintiff. 

Wordsworth^  (a)  in  this  term,  moved  accordingly.  The  lessor  of  the 
plaintiff  took  a  legal  estate.  Where  lands  are  devised  to  the  executors 
to  sell,  they  acquire  an  interest  in  the  lands;  where  the  devise  is  merely 
that  the  executors  shalt  sell,  a  power  only  is  given  ;  1  Sngd.  on  Pow. 
128,  &c.,  6lh  ed.  The  present  case  falls  within  the  first  of  these  descrip- 
tions. The  doctrine  on  this  subject  is  further  explained  by  Barrington 
V.  The  Jittorney-General,  Hardr.  41.9;  North  v.  Compton,  1  Ca.  Cha. 
196,  and  other  authorities,  cited  in  1  Sugd.on  Powers,  128 — 133, 6lhed.; 
2  Watkins  on  Conveyancing,  Part  2,  363,  note,  8th  ed.  (Morley,  Coote, 
Coventry,  and  White ;)  Doe  dem.  Tomkyns  v.  Willan,  2  B.  &  Aid.  84. 

Cur,  adv.  vull. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Couit.  Wo 
are  of  opinion  that  in  this  case  nothing  more  than  a  power  was  given 
to  the  executors.  The  testator  merely  devised,  in  substance,  inat  the 
lands  should  be  sold  by  the  executors.  There  will  consequently  be  no 
rule. 

Rule  refused.  (A) 

(fl)  November  6th.     Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  J«. 

(b)  See  Doe  dem.  Keen  v.  Wul^ank,  2  B.  &  Ad.  554,  (22  E.  C.  L.  R.  139 ,)  Doe  dem. 
Grairex  v.  Homfrmj,  6  A.  &  E.  206,  (33  E.  C.  L.  R.  65 ;)  Dte  dem,  Cadogan  v,  Ewart.  7 
A.  &,  E,  636.  666,  (:)4  E.  C.  L.  R.  187.) 


The  QUEEN  against  GREGORY.— p.  907. 

Jjibels  were  published,  alleging  that  the  Marquis  of  B.,  vhen  married  and  having  children,  had, 
at  the  time  of  such  marriage,  a  former  wife  living,  and  issue  by  her ;  and  that  their  claim  to 
succeed  him  was  in  a  course  of  litigation,  the  result  of  which  would  be  to  annul  the  present 
marriage,  and  bastardize  the  children. 

A  criminal  information  was  moved  for ;  and  the  marquis,  his  eldest  son,  his  wife^s  brother,  and 
other  persons,  made  affidavit  in  support  of  the  rule.  The  marquis  admitted  that  he  had  coha- 
bited with  the  lady  said  to  have  been  his  first  wife,  but  his  marriage  with  her,  and  all  the 
other  material  statements  in  the  libels,  were  negatived.  Affidavit  w»s  nia<!e  in  anfiwer,  not 
confirming  those  statements,  but  throwing  great  blame  on  the  marquis's  conduct  \u  his  ccm- 
nection  with  the  lady  alluded  to. 

Held,  that  although  the  marquis  himself  might  be  too  much  inculpated  to  demand  a  criminal 
information,  the  rule  should  nevertheless  be  made  absolute  for  the  protection  of  his  family. 

A  RULE  nisi  was  obtained,  in  this  term,  for  a  criminal  information 
against  the  defendant  for  libels  published  in  a  newspaper  called  The 
Satirist.  The  libels  were  contained  in  papers  published  on  three  suc- 
cessive Sundays  in  this  year.  They  stated  that  the  present  Marquis 
of  Blandford  had,  twenty  years  ago,  eloped  with  a  lady,  and  lived  with 
her  in  Scotland,  where  she  was  introduced  by  him,  and  received,  as  his 
wife ;  that  she  was  still  living ;  that  a  marriage  had  taken  place  between 
them  by  recognition  in  Scotland,  and  could  be  established  beyond  doubt; 
jthat  the  matter  was  in  a  course  of  litigation ;  that  there  was  issue  of  the 
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Scotch  marriage,  and  that,  on  its  validity  being  proved,  that  issue  would 
claim  to  inherit  the  dukedom  of  Marlborough  after  the  marquis,  and  his 
marriage^  with  the  present  marchioness  would  be  annulled,  and  his  oflF- 
spring  by  her  bastardized.  The  marquis  and  several  other  persons  made 
affidavits  in  support  of  the  rule,  by  which  it  appeared  that,  although  the 
marquis  had  (as  he  admitted)  cohabited  with  a  lady,  alluded  to  in  the 
libels,  from  whom  he  separated  himself  before  his  present  marriage,  he 
had  never  married  her  or  introduced  her  as  his  wife,  nor  had  she  been 
so  received  ;  and  that  no  litigation  had  been  commenced  or  contemplate<i 
on  the  subject,  nor  if  such  marriage  had  existed,  would  the  issue  have  been 
entitled  to  inherit  the  dukedom.  The  marquis's  eldest  son,  the  Earl  of 
Sunderland,  made  an  affidavit  stating  his  belief  that  the  libel  was  in- 
tended falsely  to  impute  that  he,  and  his  brothers  and  sister,  were 
illegitimate ;  and  another  affidavit,  contradicting  some  assertions  in  the 
libels,  was  sworn  by  the  Earl  of  Galloway,  brother  of  the  Marchioness 
of  Blandford.  Affidavits  in  answer  were  put  in,  not  supporting  the 
above-mentioned  statements  in  the  libels,  but  throwing  great  reproach 
upon  the  conduct  of  Lord  Blandford  towards  the  lady  alluded  to,  by 
whom  one  of  these  affidavits  was  sworn. 

Sir  J,  Campbell^  Attorney-General,  now  showed  cause,  and  contended 
that,  whatever  might  be  the  merits  of  the  case  as  to  the  particular  alle- 
gations of  the  libels,  the  Marquis  of  Blandford  did  not  come  before  the 
Court  blameless  as  to  the  matters  therein  referred  to,  and  therefore  could 
not  demand  a  criminal  information. 

Sir  W.  W.  Follett  and  R.  V.  Richards,  contra.— The  affidavits  in 
answer  do  not  justify  the  libels ;  and  they  state  facts  which  the  prose- 
cutor has  no  opportunity  of  answering,  and  was  not  called  upon  to  answer 
in  the  first  instance  by  the  publications  complained  of.  And,  further, 
this  is  not  an  application  merely  on  behalf  of  the  marquis.  The  scandal 
does  not  only  affect  his  character,  but  attacks  the  fortune  and  station 
of  his  family.  The  rule  ought  to  be  granted  at  his  instance :  but  they 
at  least  are  entitled  to  redress. 

Lord  Dknman,  C.  J. — This  is  an  important  application,  and  interest- 
ing both  as  to  the  parties  whom  it  affects  and  the  principles  on  which 
informations  of  this  kind  are  to  be  granted.  I  have  no  difficulty  in  say- 
ing that,  if  it  concerned  Lord  Blandford  alone,  I  would  not  have  con- 
sented to  the  present  rule  being  made  absolute.  His  own  affidavit  throws 
the  greatest  imputation  upon  his  conduct  towards  the  lady  mentioned  in 
these  publications ;  and  I  cannot  pronounce  that  her  statements  on  the 
subject  are  perjured.  But  Lord  Blandford  is  not  the  only  party  before 
us.  His  wife  and  family  complain  of  an  attack  made  upon  them  in  their 
dearest  interests  and  tenderest  feelings,  and  that  by  a  series  of  libeU. 
The  application  brings  before  us  a  slander,  which  the  affidavits  in  answer 
do  not  support.  There  is  no  pretence  for  saying  that  the  marriage 
alleged  in  these  libels  ever  took  place.  Considering  both  the  interests 
of  individuals,  and  the  importance  of  warning  those  who  traffic  with 
character  that  they  shall  not  do  so  with  impunity,  I  think  that  we  are 
bound  to  comply  with  this  application ;  and  that  Lady  Blandford,  and 
Lord  Sunderland  and  the  rest  of  the  issue  of  that  marriage,  are  entitled 
to  have  this' rule  made  absolute. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  absolute,  (a) 

'a)  As  to  the  circumstances  under  which,  technicallj,  a  person  may  be  considered  part/ 
to  a  motion  for  a  criminal  informaUon,  see  Regina  y.  Thonuu,  7  A.  &  £.  608.  j 
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The  QUEEN  against  The    DEPTFORD  Pier    ana    Improvement 

Company. — ^p.  910. 

T*he  Deptfonl  Pier  Company  were  authorized,  by  stat  5  W.  4,  c.  xiii.,  to  take  lands  for  the  pur- 
poses of  the  act,  the  compensation  money  to  be  ansessed  by  a  jury,  on  refusal  by  the  proprietor 
to  treat  after  notice,  and  in  some  other  cases.    If  the  company  should  not,  within  three  years 
After  the  passing  of  the  act,  agree  for,  or  cause  to  be  valued  and  paid  for,  according  to  the  act,  the 
premises  to  be  purchased,  the  powers  given  them,  were  to  cease,  except  with  consent  of  the 
owners  and  occupiers.     Sect.  68  directed  that,  on  payment  of  the  pufcha!«  money  assessed, 
crither  to  the  proprietor,  or,  if  he  should  **  not  be  able  to  make  a  good  title,"  then  into  the  Bank 
'        of  England,  in  the  manner  and  for  the  purposes  specified  by  the  act,  it  should  "  be  lawful*'  fur 
the  company  to  enter,  and  the  lands  should  from  tlienceforth  vest  in  them.   Sect.  80  empowered 
them  to  resell  lands  purchased  but  found  unnecessary. 
The  company  gave  notice  of  treating  for  lands  in  the  possession  of  C.     A  jury  was  summone*], 
and  assessed  the  purchase  money.    C.  offered  to  convey  and  give  possession,  but  was  unable 
to  deduce  ^  complete  title,  though  he  offered  one  which,  as  he  contended,  ought  to  be  satisfac- 
tory.   The  company  refused  to  complete  the  purchase.     On  motion  by  C.  for  a  mandamus  to 
them  to  pay  the  purchase  money  to  C.  or  into  the  Bank : 
Held,  that  an  affidavit  by  C,  showing  merely  that  he  was  not  in  a  situatum  to  complete  the 
title,  and  had  suggested  a  payment  into  the  Bank  to  save  expense,  was  not  sufficient  for  the 
writ 
"Writ  granted  on  affidavit  showing  that  C.  had  endeavoured  to  obtain  a  complete  title,  but 

could  not 
After  the  assessment,  and  during  the  dispute  on  title,  three  years  from  the  passing  of  the  act 
expired :  Held  no  ground  for  refusing  the  writ 

A  RULE  nisi  was  obtained,  last  Trinity  term,  (June  13th,)  for  a  man- 
damus calling  on  the  above-named  company  to  pay  Christopher  William 
Collier  the  sums  of  1320i.  and  750?.,  assessed  by  a  jury  on  inquisition, 
as  compensation  to  him  for  certain  lands,  or  to  pay  him  750Z.^  and  pay 
1320Z.  into  the  Bank  of  England  in  the  name  and  with  the  privity  of 
the  Accountant-General  of  the  Court  of  Exchequer,  to  be  placed  to  his 
account  to  the  credit  of  the  parties  interested  in  such  lands,  and  to  be 
subject  to  the  order  of  the  said  Court. 

The  company  was  incorporated,  and  empowered  to  make  certain  works, 
and  to  purchase  lands,  houses,  &c.,  (including  the  premises  here  in  ques- 
tion,) by  Stat.  5  W.  4,  c.  xiii.,  local  and  personal,  public  ;(a)  the  purchase- 

(a)  **  For  making  and  maintaining  a  pier  and  other  works  at  Deptford  in  the  county  of 
Kent"     (Royal  Assent,  12th  June,  1886.) 

Beet  53  enacts  that,  if  the  company  shaU  not  within  three  years  next  after  the  passing 
of  the  act  agree  for,  or  cause  to  be  valued  and  paid  for,  as  directed  by  the  act,  the  pre- 
mises thereby  authorized  to  be  purchased,  or  so  much  thereof  as  they  shall  deem  neces- 
sary or  proper  for  the  purpose  of  the  act,  the  powers  thereby  given  them  for  su«h  purpose 
only  shall  from  thenceforth  cease,  except  with  the  consent  of  the  owners  and  occupiers 
respectively. 

Sect  60  provides  for  the  assessment  by  a  jury,  if  necessary,  of  **  the  sum  of  money  to 
.  be  paid  for  the  purchase"  of  lands,  &o.,  and  the  separate  and  distinct  sums  to  be  paid  as 
compensntion  for  damage,  &o.,  as  iacase  of  refusal  to  treat  after  notice. 

Sect.  68  enacts,  "  That  upon  payment  or  legal  tender  of  such  sum  of  money  as  shall 
have  been  contracted  or  agreed  for  between  the  parties,  or  assessed  by  any  jury  in  man- 
ner aforesaid,  for  the  purchase  of  any  lands,  tenements,  or  hereditaments,"  **  or  as  a 
satisfaction  or  compensation  for  damages,  as  hereinbefore  mentioned,  to  the  proprietor 
of  such  lands,"  &c.,  *'  or  such  person  as  shall  be  interested  therein  or  entitled  to  receive 
snch  compensation,  within  twenty-one  days  after  the  same  shall  have  been  so  agreed  for, 
determined,  or  awarded,  or  if  the  person  so  entitled  or  interested  cannot  be  found,  or  shall 
refuse  to  receive  the  same,  or  shall  not  be  able  to  make  a  good  title  to,  or  shall  refuse  to  exe- 
cute a  conveyance  or  conveyances  of  the  premises  which  shall  be  required  for  the  purposes 
of  this  act,  then  upon  payment  of  the  said  sum  of  money  into  the  Bank  of  England,  as  here- 
inafter directed  and  required,  for  the  use  of  such  body  or  person  as  is  interested  or 
entitled  as  aforesaid,  it  shall  be  lawful  for  the  said  company,  and  their  directors,  agents," 
&c.,  ''thereupon,  and  not  before,  to  enter  upon  and  take  and  use  such  lands,"  &c , 
"respectively,  and  then  and  thereupon  the  said  lands,"  &c.,  *'and  the  fee  simple  and 
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money,  or  compensation  for  damage,  to  be  assessed,  if  necessary,  by  a 
jury,  as  particularly  directed  by  the  act.  On  November  9th,  1837,  the 
company  gave  Collier  and  some  other  persons  notice  that  a  jury  would 
be  summoned  to  attend  before  the  sheriff  at,  &c.,  on,  &c.,  to  assess  the 
purchase-money  for  "  all  the  estate  and  interest  of  you  or  any  or  either 
of  you,  or  of  any  other  person  or  persons,  of  and  in  all  that  messuage," 
&c.,  (including  the  premises  in  question,)  required  by  the  company  undei 

inheritance  thereof,  or  such  part  thereof  as  is  or  shall  be  of  fee  simple  or  freehold  tinurp, 
and  the  absolute  estate  and  interest  of  such  as  shall  be  leasehold  or  of  any  other  tenure, 
according  to  the  nature  and  tenure  of  the  same  respectively,  together  with  the  yearij 
profits  thereof,  and  all  the  estate,  use,  trust,  and  interest  of  any  body  or  person  therein, 
shall  from  thenceforth  become  vested  in  and  be  the  sole  property  of  the  said  company  to 
and  for  the  purposes  of  this  act  for  ever ;  and  such  tender,  payment,  or  investment  shall 
not  only  bar  all  right,  title,  interest,  claim,  and  demand  of  the  person  by  whom  the  same 
shall  or  ought  to  have  been  made,  but  also"  dower,  estates  tail,  reversions,  and  remaindem. 
Provided  that,  until  such  payment,  tender,  or  investment,  the  company  shall  not  dig  or 
out  any  land,  or  take  down,  ren^ove,  or  alter  any  messuage,  &c.,  for  the  purposes  of  the 
act,  without  leave  of  the  proprietor  entitled  to  such  payment. 

Sect.  74  enacts,  **  That  if  any  money  shall  be  paid,  or  agreed,  or  adjudged,  or  awarded 
to  be  paid,  for  the  purchase  of  or  damage  to  any  lands,"  &o.,  taken  for  the  purposes  of 
the  act,  "  which  shall  belong  to  any  body  politic,  corporate,  oV  collegiate,  or  to  any  feoffee 
in  trust,  executor,"  guardian,  &c..  **or  other  trustees  for  or  on  behalf  of  any  infant," 
&o.,  **  or  other  cestui  que  trust,"  &c.,  **such  money  shall,  in  case  the  same  shall  amount 
to  or  exceed  the  sum  of  200/.,  with  all  convenient  speed  be  paid  into  the  Bank  of  En^aod 
in  the  name  and  with  the  privity  of  the  Aocountant-General  of  the  Court  of  Exchequer, 
to  be  placed  to  his  account  there  ex  parte  *  The  Deptford  Pier  and  Improvement  Company,' 
pnrsusnt  to"  stat.  1  G.  4,  c.  85,  and  the  general  orders  of  the  said  Court,  to  be  applied, 
under  the  direction  of  the  Court,  on  petition  by  the  body  or  person  who  would  have  been 
entitled  to  the  rents  and  profits,  in  purchase  of  the  land-tax,  discharge  of  debts,  &c.,  or 
otherwise,  as  by  this  clause  is  particularly  directed.  Sect.  75  provides  for  the  disposal 
of  purchase  or  compensation  money  below  200/.  and  above  20/.,  and  gives  an  option  to 
bodies  or  persons  entitled  to  the  rents  and  profits,  to  have  the  money  paid  into  the  bank 
as  above,  or  to  trustees.     Sect.  76  regulates  the  application  of  sums  under  20/. 

Sect.  77  enacts,  "That  in  case  the  body  or  person  to  whom  such  sum  of  money  shall 
be  so  ordered,  awarded,  or  agreed  to  be  paid  for  the  purchase  of  any  lands,"  &c..  **  to  be 
purchased,  taken,  or  used  under  or  by  virtue  of  the  powers  of  this  act,  as  aforesaid, 
shall  refuse  to  accept  the  same,  or  shall  not  be  able  to  make  a  good  title  to  the  premises, 
or  shall  refuse  to  execute  such  conveyance,  or  in  case  the  person  to  whom  such  s«m  of 
money  shall  be  so  awarded  to  be  paid  as  aforesaid  cannot  be  found,  or  if  the  person  en- 
titled to  such  lands,"  &c.,  **be  not  known  or  discovered,"  it  shall  be  lawful  for  the  com- 
pany to  order  such  sum  of  money  **  to  be  paid  into  the  Bank  of  England  in  the  name  and 
with  the  privity  of  the  Accountant-General  of  the  said  Court  of  Exchequer,  to  be  placed 
to  his  account  to  the  credit  of  the  parties  interested  in  the  said  lands,  tenements,  and 
hereditaments,  (describing  them,)  subject  to  the  order,  control,  and  disposition  of  the  sMd 
Court  of  Exchequer,"  which  Court,  on  application  by  any  claimant,  may,  in  a  summary 
way  of  proceeding,  make  order  concerning  the  Hame. 

'  Sect.  78  enacts,  **  That  when  any  question  shall  arise  touching  or  concerning  the  title 
of  any  body  politic,  corporate,  or  collegiate,  or  person  to  apy  money  to  be  paid  into  the 
]Uitk  of  England  in  the  name  and  with  the  privity  of  the  said  Accountant-General  of  the 
said  Court  of  Exchequer,  in  pursuance  of  this  act,  for  the  purchase  of  or  in  satisfactiou 
for  any  damage  to  be  done  to  any  lands,"  &c.,  **  or  of  any  estate,  right,  interest,  title,  ^ 
or  charge  in,  to,  or  upon  any  lands,"  &o.,  **  to  be  purchased,  taken,  or  used  for  the* 
purposes  of  this  act,  or  to  any  bank  annuities  to  be  purchased  with  any  such  money,  or  tt 
any  dividends  or  interest  of  any  8uch  biuik  annuities,  the  body  or  person  who  shall  have  beeii 
in  possession  and  enjoyment  of  such  lands,  tenements,  or  hereditaments,  parts  or  sbarr*. 
e!«tates,  interests,  or  charges,  at  the  time  of  such  purchase  by  the  said  company,  and  all 
bodies  politic,"  &o.,  **or  persons  cluimiiig  under  such  bodies  or  persons,  shall  be  deemeii 
and  taken  to  have  been  lawfully  entitled  to  such  lands,"  &o.,  *'  according  to  such  posse:!- 
bion,  until  the  contrary  shall  be  shown  to  the  satisfaction  of  the  said  Court  of  Exchequer: 
and  th?  dividends  or  interest  of  the  bank  annuities  to  l>e  purchased  with  such  money,  and 
also  the  capital  of  such  bank  annuities,  shrtll  be  paid,  applied,  and  disposed  of  accordiugK, 
unless  it  shall  be  made  to  appear  to  the  said  Court  that  such  possession  was  a  wrongful 
possession,  and  that  some  other  body  or  persons  was  lawfully  entitled  to  such  lands 
tenements,  or  hereditaments,  or  to  any  part  or  parts  thereof,  or  to  some  estate  or  intei«sc 
therein  or  charge  thereon." 

Sect.  80  empowers  the  company  to  resell  lands  which  may  be  purchased  by  and  oon- 
▼eyed  to  them  but  shall  not  be  wanted  for  the  purposes  of  the  act. 
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tbe  authority  and  for  the  purposes  of  the  act :  and  also  the  satisfaction 
for  damage,  &c.,  by  reason  of  the  company's  works.  Collier  deposed, 
in  his  affidavit  on  the  present  motion,  that  he  was,  at  the  time  of  the 
notice,  and  of  the  inqoisition  and  verdict  after  mentioned,  ^'  well  and 
sufficiently  entitled  as  owner  thereof*'  to  the  premises  in  question.  The 
inquisition  was  holden,  and  a  verdict  given  for  13202.  purchase-money, 
and  7501.  compensation  for  damage.  On  the  15th  January,  1838,  Collier 
sent  his  abstracts  of  title  to  the  company.  They  insisted  that,  to  com- 
plete such  title,  the  pedigree  of  one  James  Stephens  ought  to  be  traced. 
Collier  (as  his  solicitor  now  deposed)  "  not  being  in  a  situation  to  furnish" 
the  required  evidence,  his  solicitor  wrote  to  the  company  stating  this  fact, 
and  suggesting  that  the  purchase-money  should  be  paid  into  the  Bank 
under  sect.  77  of  the  act,  which,  he  observed,  would  save  expense,  and 
afford  protection  to  all  parties.  He  added  that,  although  the  vendor 
was  ^'  unable  to  furnish  the  necessary  documentary  evidence  to  establish 
James  Stephens's  pedigree,"  he  considered  Collier's  title  to  be  such  as 
the  company  ousht  to  be  satisfied  with,  assigning  reasons  for  this  opinion. 
After  some  further  correspondence,  in  which  the  company  still  insisted 
upon  proof  of  the  pedigree.  Collier  gave  them  notice  to  pay  the  sums 
assessed,  according  to  the  terms  of  the  present  motion,  stating  that,  on 
refusal,  proceedings  would  be  taken  against  the  company,  and  that,  on 
compliance,  Collier  was  ready  and  willing  to  convey  the  premises  to  them, 
and  give  them  possession.  No  payment  was  made  or  offered.  Collier 
now  deposed  that  he  had  always  been,  and  still  was,  ready  and  willing 
80  to  convey  and  give  possession  on  payment  as  before  stated ;  and  that 
he  was,  and  had  for  several  years  been,  '^  in  possession,  as  the  owner 
thereof,"  of  the  premises  in  question,  and  of  the  title-deeds.  He  also 
stated  that  a  part  of  the  property  was  ground  on  which  he  had  been 
preparing  to  buirld ;  but  that  the  company,  in  January,  1836,  gave  him 
notice  not  to  do  so,  as  the  land  would  be  required  for  their  purposes ; 
whereupon  he  desisted.  In  answer  to  the  above-mentioned  notice,  the 
company  stated  that  they  were  ready  and  willing  to  complete  the  pur- 
chase on  receiving  the  information  before  required.  Collier's  solicitor, 
in  reply,  (June  l2th,  1838,)  referred  to  his  former  observations. 

Thesiger  and  TwelU  now  showed  cause. — Sect.  77  is  not  imperative, 
but  only  enacts  that  it  "shall  be  lawful"  for  the  company  to  pay  the 
purchase-money  into  the  bank,  if  the  vendor  cannot  make  a  good  title. 
In  sect.  74,  which  is  meant  to  be  imperative,  the  language  is  different. 
It  is  not  reasonable  that  the  company  should  be  obliged  to  pay  in  this 
money  without  the  certainty  of  obtaining  a  title.  Sect.  80  empowers 
.  them  to  resell :  the  company  in  fact  do  not  want  this  land,  and  would 
resell  it ;  but  if  the  title  is  not  perfected  they  may  be  unable  to  resell. 
The  claimant  here  ought  to  show  that  he  has  made  every  effort  in  his 
power  to  complete  the  title,  and  is  unable  to  do  so.  But  he  does  not 
allege  this;  his  objection  appears  to  be  only  that  it  would  be  inconve- 
nient and  expensive.  That  is  not  a  sufficient  ground  for  insisting  upon 
the  extraordinary  course  pointed  out  by  sect.  77.  [Patteson,  J.,  re- 
ferred to  sect.  68.]  That  section  vests  the  purchased  lands  in  the  com- 
lany  on  their  entering.  Here  they  have  not  entered.  [Patteson,  J. — 
t  does  not  matter  to  the  company  whether  the  vendor  makes  a  good 
title  or  not,  if,  upon  entering,  they  are  protected  against  all  the  world.] 
That  is  a  provision  for  the  benefit  of  the  company ;  they  cannot  be 
forced  to  take  advantage  of  it  by  a  vendor  whose  land  is  not  wanted. 
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[Coleridge,  J. — Your  objection  to  completing  the  purchase  is  removed, 
if  your  title  becomes  good  the  moment  you  enter.]  By  sect.  53,  the 
powers  given  by  the  statute  cease  if  the  company  do  not,  within  three 
years  of  its  passing,  agree  for  or  cause  to  be  valued  and  paid  for,  the 
lands  authorized  to  be  purchased.  Both  must  be  done  within  the  three 
years.  Here,  therefore,  the  three  years  having  expired,  payment  of  the 
purchase-motiey,  and  entry,  would  no  longer  vest  the  land.  The  com- 
pany, it  is  true,  have  given  notice  that  the  land  would  be  required;  but 
they  have  not  touched  any  part  of  \t.{a) 

Platt^  contra. — Sect.  60  empowers  a  jury,  summoned  at  the  instance 
of  the  company,  to  assess  "  the  sum  of  money  to  be  paid  for  the  pur- 
chase," that  is,  acquisition,  of  the  lands  required.  Then  several  subse- 
quent clauses  protect  the  company  against  the  consequences  of  making 
payment  without  receiving  a  sufficient  title.  [Patteson,  J. — You  do 
not  show  that  you  are  unable  to  make  a  good  title,  but  only  that 
it  will  cost  you  money.]  It  may  be  questioned  whether  the  act 
obliges  vendors  to  make  a  title.  In  the  cases  pointed  out  by  sect.  78 
the  party  in  possession  at  the  time  of  purchase  is  to  be  deemed  lawfully 
entitled  till  the  contrary  is  shown.  It  is  said  that  the  company,  if  now 
obliged  to  take  the  land,  will  lose  the  protection  of  sect.  68,  becau.se 
three  years  have  elapsed  since  the  act  passed ;  but  the  delay  was  their 
own  fault.  [Lord  Denman,  C.  J. — Your  difficulty  is,  that  your  affidavit 
does  not  show  inability  to  make  a  title.  It  rather  appears  that  you 
could,  but  for  the  expense.  Patteson,  J. — The  provision  of  sect.  68 
seems  confined  to  cases  where  the  vendor  is  unable  to  make  a  title. 
Coleridge,  J. — Waiving  any  question  as  to  the  lapse  of  the  three  years, 
I  think  the  company  is  obliged  to  take  a  bad  title,  only  where  the  ven- 
dor cannot  make  a  good  one.  Here  no  evidence  of  that  appears,  except 
from  the  vendor's  own  letter.]  At  least  the  company  should  be  required 
to  state  their  excuse  on  a  return. 

Lord  Denman,  C.  J. — ^No ;  the  rule  must  be  discharged. 

Patteson  and  Coleridge,  Js.,  concurred.(6) 

Rule  discharged. 

On  a  subsequent  day  of  this  term,  (November  26th,)  a  rule  nisi  was 
again  obtained,  in  the  same  form,  upon  affidavit  stating  the  circumstances 
under  which  Collier  became  possessed  of,  and  now  claimed,  the  premises 
conveyed  to  him  by  Stephens,  and  reasons  for  which  he  believed  Ste- 
phens to  have  been  entitled  to  it,  by  inheritance  from  one  John  Roe ;  but 
Collier  stated  that,  in  consequence  of  advice  received  from  his  solicitors 
in  March,  1836,  he  had,  after  the  passing  of  the  company's  act,  made 
inquiry  of  Stephens  and  his  agent  as  to  the  pedigree  of  Stephens  and 
his  relationship  to  Roe ;  and  "  that  the  result  of  such  inquiries  is  that 
the  said  James  Stephens  could  not  satisfactorily  make  out  his  pedigree," 
or  prove  that  he  had  title  when  he  conveyed  to  Collier ;  wherefore  Col- 
lier *'  hath  always  been,  and  still  is,  unable  to  make  a  good  title"  to  that 
property.  But  he  stated  that  he  was  still  ready  and  willing  to  convey 
and  give  possession  to  the  company  on  their  paying,  &c.,  which  they  had 
not  done.     In  Hilary  term,  1839,  (January  30th,) 

Twells  showed  cause,  and  again  urged  the  difficulty  the  company 
would  be  under  in  reselling,  especially  by  the  operation  of  sect.  68  of 

(a)  See  Bex  ▼.  The  ITungerford  Market  C<mpany,  4  B.  &  Ad.  827,  (24  E.  C.  L.  R. ;) 
Hex  Y.  The  Commiaaionere  for  improving  Market  Street,  Maneketter,  4  B.  &  Ad.  SSS,  note  (a). 
(6)  WilUams,  J.»  had  left  the  Court. 
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the  act,  three  years  having  expired  since  the  act  passed.  If  the 
company,  knowing  the  defect  of  title,  had  gone  before  a  jury,  they 
might  not  now  have  had  any  excuse  for  resisting  payment ;  but  such 
is  not  the  case.  It  is  as  if  the  difficulty  had  arisen  on  a  common 
bargain  between  the  parties.  The  Court,  therefore,  will  not  interfere 
by  mandamus,  but  leave  the  applicant  to  such  remedy  as  he  may 
have,  by  a  bill  for  specific  performance,  or  otherwise,  independently 
of  the  act. 

Piatt,  contra,  was  not  heard. 

Lord  Dbnman,  C.  J. — The  company  has  required  this  property,  and 
the  jury  has  assessed  the  value.  Collier,  then,  stands  in  the  situation 
of  a  proprietor  entitled  to  payment  under  the  act.  The  suggestion  be- 
fore was,  that  he  did  not  show  his  inability  to  make  a  title.  That 
objection  is  now  met.  If  the  company  has  any  further  ground  for 
withholding  payment,  it  must  be  re  turned  to  the  mandamus. 

LiTTLfiDALE  and  Williams,  Js.,  concurred. (a) 

Rule  absolute. 

(a)  Coleridge,  J.,  waa  in  the  Bail  Court.     Patteson,  J.,  at  Gaildhall. 


The  QUEEN  against  The  MAYOR  of  HARWICH.— p.  919. 

When  a  partj  whose  name  has  been  ezpunge,d  f^om  the  burgess  roll  of  a  borough  by  the 
mayor  on  revision  applies  to  this  Court,  under  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  24,  for  a 
mandamus  to  replace  it,  the  Court  is  bound  to  inquire  into  his  title. 

It  is  not  therefore  sufficient  for  him  to  show  that  his  name  was  inserted  by  the  overseers, 
and  was  expunged  by  the  mayor  on  an  objection  which,  for  want  of  legal  notice  under 
Stat  5  &  6  W.  4,  c.  76,  s.  17,  (as  the  party  alleges,)  ought  not  to  have  been  heard. 

A  RULE  nisi  was  obtained,  in  this  term,  (November  8th,)  for  a  manda- 
mus to  the  mayor  of  Harwich  to  insert  the  name  of  William  Middleton 
in  the  burgess  roll  of  that  borough.  In  the  burgess  list  delivered  to  the 
town  clerk  by  the  overseers  of  the  parish  of  St.  Nicholas,  Harwich,  on 
September  5th,  1838,  the  name  and  description  of  this  applicant  were 
inserted  as  follows.  "Middleton,  William.  House,  West  Street.**  No- 
tice of  objection  was  given,  under  stat.  5  4;  6  W.  4,  c.  76,  s.  17,  signed 
"Edgar  Alexander,  King's  Quay  Street,  Harwich."  On  the  revision,  it 
was  urged,  on  behalf  of  Middleton,  that  the  notice  of  objection  deviated 
from  the  form  given  in  schedule  D,  No.  3,  to  the  statute,  in  not  stating 
the  property  for  which  the  objector  was  rated,  or  showing  in  any  way 
that  he  was  on  the  burgess  list.  The  mayor  and  assessors,  being  satis- 
fied that  the  objector's  place  of  abode  was  as  stated,  "  that  the  property 
for  which  he  is  said  to  be  rated  in  the  burgess  list  is  situate  in  King's 
Quay  Street,  Harwich,"  and  that,  from  his  subscription  and  from  the 
provisions  of  the  statute,  sect.  17,  it  must  be  inferred  that  his  name  was 
on  the  burgess  list,  admitted  the  objection:  and,  the  qualification  of 
Middleton  to  have  his  name  retained  on  the  list  not  being  proved  to 
their  satisfaction,  they  expunged  it.  The  town  clerk  deposed,  in  oppo- 
sition to  this  rule,  that  there  was  only  one  King's  Quay  Street  in  the 
borough  ;  that  no  person  named  Edgar  Alexander  but  the  objector  had 
been  resident  within,  an  inhabitant  householder  of,  or  rated  to  any  rate 
of,  the  said  parish  during  the  time  required  to  entitle  a  person  to  be  on 
the  burgess  roll ;  and  that  there  had  been  no  other  person  of  the  name 
of  Alexander  on  the  burgess  lists. 
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Middleton  stated  in  his  affidavit  that,  by  the  insertion  of  his  name  in 
the  list  as  above  mentioned,  he  (as  he  was  advised  and  believed)  was 
qualified,  and  by  such  insertion  entitled,  to  vote  as  a  burgess ;  but  he 
did  not  add  any  particulars  of  his  claim. 

Theaiger  now  showed  cause. — [Lord  Denman,  C.  J. — Is  not  there  a 
preliminary  objection  to  this  rule,  that  the  expunging  of  Middleton*9 
name  was  a  judicial  act  of  the  mayor  on  a  point  submitted  to  his  decision 
by  the  statute  ?]  That  is  so.  No  other  person  can  determine  whether 
or  not  the  description  was  sufficient.  And  sect.  142  of  stat.  5  &  6  W. 
4,  c.  76,  enacts  'Hhat  no  misnomer  or  inaccurate  description  of  any 
person,  bo^y  corporate,  or  place  named  in  any  schedule  to  this  act  an- 
ne3^6d,  or  in  any  roll,  list,  notice,  or  voting  paper  required  by  this  act, 
shall  binder  the  full  operation  of  this  act  with  respect  to  such  person, 
body  corporate,  or  place,  provided  that  the  description  of  such  person** 
"be  such  as  to  be  commonly  understood,"  [Lord  Denmak,  G.  J. — 
Here  is  a  complete  omission.  The  situation  of  the  objector's  property 
is  not  described  at  all.]  The  affidavits  sufficiently  show  that  it  is  in 
King's  Quay  Street.  Separate  descriptions  as  to  the  residence  and 
property  can  be  required  (if  at  all)  only  where  they  are  situate  in  dif- 
ferent places.  The  object  in  requiring  the  particulars  mentioned  in 
the  schedule,  as  to  dwelling  and  property,  is  that  the  objector  may  be 
identified ;  and  that  is  sufficiently  done  here.  In  Tadman  v.  Wood^  4 
A.  &  E.  1011,  (31  E.  C.  L.  R.,)  where  the  endorsement  on  process 
described  the  attorney  as  "of  40  Stamford  Street,"  and  it  was  contended 
that  such  description  was  insufficient  under^  stat.  2  W.  4,  c.  39,  s.  12, 
and  sched.  No.  1,  the  description  was  held  bad  by  a  judge  at  chambers; 
and,  on  a  subsequent  motion  to  this  Court,  the  same  objection  being 
taken,  it  was  said  that  the  sufficiency  or  insufficiency  was  a  matter  in 
the  discretion  of  the  judge,  and  that  his  decision  ought  to  be  final.  The 
same  may  be  said  here  as  to  the  decision  of  the  mayor  and  assessors.  It 
is  true  that  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  24,  makes  it  lawful  for  any 
person  whose  name  shall  have  been  expunged  to  move  for  a  mandamus 
to  the  mayor  to  insert  his  name  on  the  burgess  roll,  "  and  thereupon  for 
the  Court  to  inquire  into  the  title  of  the  applicant  to  be  so  enrolled ;" 
and  it  enacts  that,  if  the  Court  shall  award  such  mandamus,  the  mayor 
shall  be  bound  to  insert  the  name,  and  shall  add  the  words  "  By  order 
of  the  Court  of  King's  Bench,"  subscribing  his  name  thereto;  and 
thereupon  the  party  shall  be  deemed  a  burgess.(a)  But  the  party 
making  such  motion  for  a  mandamus  must  satisfy  the  Court  of  his 
qualification. 

WordBWorth^  contra. — The  inquiry  for  this  Court  on  such  a  motion 
is,  what  title  the  party  had  at  the  time  of  the  revision.     Now  it  appears^, 

(a)  stat.  7  W.  4  &  1  Vict.  e.  78,  s.  24.  *'  And  be  it  enacted,  that  it  shall  be  lawful 
for  any  person  whose  claim  shall  baye  been  rejected,  or  name  ezpanged  at  the  revisioa 
of  the  burgess  roll  of  any  of  the  said  boroughs  to  apply,  before  the  end  of  the  term  then 
next  following,  to  the  Court  of  King's  Bench  for  a  mandamus  to  the  mayor  for  the  time 
being  of  that  borough  to  insert  his  name  upon  the  burgess  roll,  and  thereupon  for  the 
Court  to  inquire  into  the  title  of  the  applicant  to  be  so  enrolled ;  and  if  the  Court  sha'l 
award  such  mandamus,  the  mayor  shall  be  bouyd  to  insert  the  name  npon  the  burgess 
roll,  and  shnll  add  thereunto  the  words  **  By  order  of  the  Court  of  King*8  Bench,'*  and 
shall  subscribe  hk  name  to  such  words ;  and  thereupon  the  person  whose  name  shall 
be  so  Added  to  ihe  burgess  roll  shall  be  deemed  a  burgess,  and  entitled  to  Tote  and  act  as 
a  burgess  in  all  respects  as  if  his  name  had  been  put  upon  the  burgess  roll  by  the  mayor 
and  assessors ;  and  upon  every  such  application  the  Court  shall  have  power  to  make  aach 
order  with  respect  to  the  costs  as  to  the  Court  shall  seem  fit." 
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here,  that  there  was  no  ohstacle  at  that  time  to  the  placing  of  Middleton 
on  the  roll,  except  an  inadmissible  objection.  As  to  the  defect  in  the 
notice,  a  similar  omission  was  held  fatal  by  a  Committee  of  the  House 
of  Commons  in  the  case  of  Bedford  Toum^(a)  under  the  Parliamentary 
Reform  Act,  2  W.  4,  c.  45,  s.  47,  and  sched.  (I,)  No.  5.  The  argument 
for  the  sitting  member  on  that  point  applies  to  the  present  case.  [Lord 
D^NMAN,  C.  J.— You  say  that  you  are  entitled  if  the  objector  was  not 
in  a  situation  to  interpose.  But,  if  your  aflSdavit  shows  no  title,  how 
can  this  Court  act?]  Under  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  24,  this 
Court  gives  judgment  as  a  court  of  appeal  from  the  mayor  and  assessors ; 
and  no  other  mode  exists  of  correcting  any  erroneous  decision  given  by 
them.  [CoLEEiDGB,  J. — The  Court  cannot  act  as  a  court  of  appeal  except 
under  the  statute,  and  conformably,  therefore,  to  the  terms  prescribed 
by  it.]  If  the  objection  was  bad,  the  mayor  was  not  justified  in  striking 
out  the  name :  the  right,  as  it  came  before  him,  was  indefeasible,  and  is 
not  subject  to  further  inquiry.  The  qualification  was  not  impeached, 
and  that  is  sufiicient.  It  will  not  be  presumed  that  the  overseers  acted 
improperly  in  placing  this  name  on  the  list.  The  act  says  that  "it  shall 
be  lawful"  for  the  Court,  on  motion  for  a  mandamus,  to  inquire  into  the 
title,  but  uses  no  imperative  words. 

Lord  Dbnman,  C.  J. — This  is  not  an  application  under  sect.  18  of 
Stat.  5  &  6  W.  4,  c.  76,  grounded  on  the  want  of  a  proper  objection,  but 
a  motion  calling  upon  us  to  act  under  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  24, 
on  the  ground  of  an  improper  exercise  of  jurisdiction  by  the  mayor  and 
assessors.  [His  Lordship  here  read  sect.  24.]  Now,  if  the  legislature 
had  intendea,  by  the  section  which  we  are  here  called  upon  to  construe, 
that  the  mere  discovery  of  an  objection  being  bad  should  entitle  the 
party  applying  to  have  his  name  put  on  the  burgess  roll,  they  would 
probably  have  used  words  to  that  effect.  There  is  good  reason  for  con- 
sidering that  this  was  not  intended ;  for,  if  such  were  the  meaning  of 
the  act,  great  abuse  might  arise  from  parties  appealing  in  the  confidence 
that  an  objection  would  not  be  followed  up  in  this  Court ;  or  procuring 
a  friendly  opponent  to  set  up  an  objection  before  the  mayor  and  assess- 
ors, which  would  be  overruled  in  this  Court.  The  words  in  stat.  7  W. 
4  &  1  Vict.  c.  78,  s.  24,  "  that  it  shall  be  lawful"  "  for  the  Court  to  in- 
quire into  the  title,"  require  us  to  see,  not  only  that  the  objection  is  bad, 
but  that  a  title  is  shown.  In  this  case,  therefore,  proof  of  the  title  should 
have  been  given ;  none  is  produced,  and  the  rule  must  consequently  be 
discharged.  When  the  name  is  placed  on  the  burgess  roll  in  obedience 
to  a  mandamus,  the  mayor  is  to  add  the  words  "By  order  of  the  Court 
of  King's  Bench."  We  should  not  be  justified,  here,  in  ordering  such 
an  insertion. 

Patteson,  J. — Under  sect.  18  of  stat.  5  &  6  W.  4,  c.  76,  the  mayor 
is  bound  to  retain  on  the  burgess  list  the  names  of  all  persons  to  whom 
no  objection  shall  have  been  duly  made :  and  there  is  no  objection  duly 
m'ade,  if  there  is  an  invalid  notice.  But  Mr.  Wordsworth  seeks  to  show 
that,  when  the  mayor  and  assessors  have  determined  against  a  claim  not- 
withstanding an  invalid  notice,  then,  by  the  subsequent  statute,  this 
Court  has  only  to  revise  what  they  have  done.  I  thought  at  first  that 
there  was  strong  reason  for  this  construction :  but  I  believe  the  meaning 
of  the  act  to  be  that  it  shall  be  lawful  for  the  party  whose  name  is  ex- 
punged to  apply  to  this  Court  if  he  thinks  proper,  and  that,  when  he 
(a)  Case  of  Thomat  Flights  voU^  Perry  and  Koapp's  Eleotion  Cases,  116. 
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does  so,  the  Court  shall  inquire  into  the  title.  I  think  it  is  intended 
that  the  party  may  come  here,  notwithstanding  any  decision  below; 
but,  if  he  does  so,  he  must  come  prepared  in  all  respects  to  prove 
his  title. 

Williams,  J. — This  Court  has  power  to  award  a  mandamus  under 
sect.  24  of  Stat.  7  W.  4  &  1  Vict.  c.  78,  and  that  only ;  and  we  must 
see  that  clause  complied  with,  both  in  form  and  in  substance,  before  we 
grant  the  writ.  The  present  application  treats  the  words,  *'  and  there- 
upon for  the  Court  to  inquire  into  the  title,"  as  if  they  could  be  left  out 
of  the  clause  which  gives  us  jurisdiction. 

Coleridge,  J. — Befora  the  late  statute  the  mayor's  decision  was  con- 
clusive :  under  sect.  24  of  the  act,  this  Court  acts  as  in  execution  of  a 
power ;  and  one  of  the  conditions  under  which  the  power  is  exercised  is 
inquiry  into  the  title.  It  is  said  that  we  must  not  presume  that  the 
overseers  acted  improperly.  We  must,  it  is  true,  assume  the  objection 
to  be  bad ;  but  we  cannot  exclude  all  the  facts  of  the  case ;  among 
which  it  appears  that,  on  the  merits,  the  mayor  and  assessors  expunge<l 
this  name.  If  we  give  credit  to  the  overseers  for  having  acted  rightly, 
we  must  make  the  same  assumption  in  favour  of  the  mayor  and  assess- 
ors. But,  laying  aside  both  assumptions,  this  act  requires  that  the 
Court,  on  motion  for  a  mandamus,  should  inquire  into  the  title.  And 
it  is  to  be. observed  that  the  applicant,  on  this  proceeding,  acquires  a 
new  title,  because,  when  the  name  is  inserted,  the  mayor  is  directed  to 
add  that  it  is,  "  by  order  of  the  Court  of  King's  Bench." 

Rule  discharged,  without  costs.(a) 

(a)  Several  other  rales,  moved  for  by  persons  claiming  to  be  burgesses  of  the  same 
borough,  under  similar  circumstances,  were  discharged  without  argument. 


BODDINGTON  against  WOODLEY.--p.  925. 

Where  a  defendant,  arrested  on  mesne  process  for  9000/.,  claimed  to  be  discharged  under  stat  I 
&  2  Vict.  c.  110,  s.  7,  having  entered  a  common  appearance,  and  application  was  made  to  a 
Judge  to  detain  him  under  s.  7,  on  the  ground  that  he  vras  likely  to  quit  England : 

Held,  that  an  order  by  the  Judge  for  detaining  him  till  he  should  give  bail  for  3000/.,  or  till 
further  order,  was  invalid. 

And  on  motion  to  this  Court  that  the  order  might  he  set  aside  and  the  defendant  discharged  out 
of  custody,  the  rule  was  made  absolute. 

Sir  W.  IV,  Follett  in  this  term  (November  19th)  obtained  a  rule 
oalling  upon  the  plaintiff  to  show  cause  why  an  order  made  bj-  Colt- 
man,  J.,  ill  this  cause  should  not  be  set  aside,  and  the  defendant  dis- 
c^lmrged  out  of  the  custody  of  the  warden  of  the  Fleet  prison  as  to  this 
action. 

The  defendant  was  arrested,  July  31st,  1838,  on  mesne  process  at  the 
plaintiff's  suit  for  9000/.,  and  committed  to  the  Fleet  prison.  After  the 
passing  of  stat.  1  &  2  Vict.  c.  110,  for  abolishing  arrest  on  mesne  pro- 
cl'ss  in  civil  actions,  he,  being  still  in  the  same  custody,  obtained  a  sum- 
mons to  show  cause  why  he  should  not  be  discharged  on  entering  an 
appearance  pursuant  to  sect.  7  of  the  statute,  [a)     The  learned  Judge 

(a)  Stat.  1  &  2  Vict  c.  1 10,  s.  1,  enacts, "  that  from  and  after  the  time  appointed  for  the 
rommpn<M!ment  of  this  act"  (1st  October,  1838,)  "no  person  shall  be  arretted  upon  mefinc  pro- 
eras  in  any  civil  action  in  any  inferior  Court  whatsoever,  or  (except  in  the  cases  and  in  the  man- 
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before  whom  the  parties  attended,  at  chambers',  ultimately  made  .the 
following  order. 

"  Upon  hearing  counsel  on  both  sides,  and  upon  reading  the  joint 
affidavit  of  the  plaintiff  and"  F.  S.  G.,  &c.,  it  appearing  to  my  satisfac- 
tion that  there  is  probable  cause  for  believing  that  the  defendant  is 
about  to  quit  England,  I  order  that  he  be  detained  in  the  custody  of 
the  warden  of  the  Fleet  prison  until  he  shall  give  bail  in  the  sum  of 
3000/.  in  this  action,  or  until  further  order.  Dated  the  10th  day  of 
October,  1338." 

It  was  sworn,  in  support  of  the  present  rule,  that  the  defendant  had 
entered  an  appearance  to  the  writ  of  capias,  and  was  now  detained  in 
the  Fleet  solely  by  virtue  of  the  above  order,  which  had  been  served 
on  the  warden ;  and  that  he  had  not  petitioned  to  be  discharged  under 
the  laws  for  the  relief  of  insolvent  debtors. 

Sir  J,  Campbell^  Attorney-General,  and  F.  Robinson^  now  showed 
cause.  The  first  objection  is,  that  the  defendant  cannot,  under  sect.  7, 
be  "  detained"  simply  by  virtue  of  the  Judge's  order.  But  the  clause 
does  not  mean  that  there  should  be  a  detainer  in  the  technical  sense. 
If  any  process  ulterior  to  the  Judge's  order  is  contemplated,  no  mode 
is  given  in  which  it  can  be  sued  out.  The  proceeding  under  sect.  3 
applies  to  the  commencement  of  a  suit ;  so  also  does  the  j)rocess  of 
detainer  under  stat.  2  W.  4,  c.  39,  s.  8.     The  clause  now  in  question 

ner  heroinaftrr  proviJeJ  for)  in  any  superior  Court"  Sect.  2  enacts  that  all  personal  action*  in 
the  superior  Courts  of  law  at  Westminster  shall  he  commenced  hv  writ  of  summons. 

Si>ct  3  enacts,  '*  that  if  a  plaintiff  in  any  action  in  any  of  her  Majesty's  superior  Courts  of  law 
at  Westminster,  in  which  the  defendant  is  now  liable  to  arrest,  whether  upon  the  order  of  a 
Judce,  or  without  such  order,  shall,  by  the  affidavit  of  himself  or  some  other  person,  show,  to  the 
satisfaction  of  a  Judge  of  one  of  the  said  superior  Courts,  that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to  the  amount  of  20/.  or  upwards,  or  has  sustained  damage 
to  that  amount,  and  that  there  is  probable  cause  for  believing  that  the  defendant  or  any  one  or 
more  of  the  defendants  is  or  are  about  to  quit  England  unless  he  or  they  be  forthwith  appre- 
hended, it  shall  be  lawful  for  such  Judge,  by  a  special  order,  to  direct  that  such  deftMidant  or  de- 
fendants so  about  to  quit  England  shall  be  held  to  bail  for  such  sum  as  such  Judge  shall  think 
,fit,  not  exceeding  the  amount  of  debt  or  damages ;  and  thereupon  it  shall  be  lawful  for  such  plaui- 
titt,  within  the  time  which  shall  be  expressed  in  such  order,  but  not  afterwards,  to  sue  out  one  or 
more  writ.«t  or  writs  of  capias  into  one  or  more  different  counties,  as  the  case  may  require,  again«t 
any  s'ich  (!efendant  so  directed  to  be  held  to  bail,  which  writ  of  capias  shall  be  in  the  form  contained 
in  the  schedule  to  this  act  annexed,"  &c 

The  form  of  capias  in  the  schedule  (No.  1.)  commands  the  sherifT  to  take  C.  D.  "  and  him 
safety  keep  until  he  shall  have  given  you  bail,  or  maile  deposit  with  you  according  to  law  in  an 
action  on  promises  [or  of  debt,  «^c.]  at  the  suit  of  A.  B.  ,  or  until  the  sold  C.  D. 

shall  by  other  lawful  means  be  discharged  from  your  custody."  Among  the  **  Indorsements  to 
be  made  on  the  writ"  is  *•  Bail  for  pounds  by  order  of  {naming  the  Judge  making  the 

order]  drttcd  this,"  &c. 

8ect.  4  enacts,  **  that  the  sheriff  or  other  ofHcer  to  whom  any  such  writ  of  capias  shall  be  di- 
rected shall,  within  one  calendar  month  af^er  the  date  thereof,  including  the  day  of  such  date,  but 
not  afterwards,  proceed  to  arrest  the  defendant  thereupon ;  and  such  defendant  when  so  arresteil 
phall  remain  in  custinly  until  he  shall  have  given  a  bail  bond  to  tlie  sheriff,  or  shall  have  made 
dt'posit  of  the  sum  endorsed  on  such  writ  of  capias,  together  with  10/.  for  costs,  according  to  the 
present  practice  of  the  said  superior  Courts ;  and  aU  subsequent  proceedings  as  to  the  putting  in 
and  perfecting  special  hail,  or  of  making  deposit  and  payment  of  money  into  ('onrt  instead  of 
putting  in  and  perfecting  special  bail,  shall  be  according  to  the  like  practice  of  the  said  superior 
CJourts,  or  as  near  thereto  as  the  circumstances  of  the  case  will  admit" 

Sect.  7  enacts,  "  that  every  prisoner  who  at  the  time  appointed  for  the  commencement  of  this 
net  shall  be  in  custody  upon  mesne  procetn  for  any  debt  or  demand,  and  shall  not  have  filed  a 
petition  to  be  discharged  under  the  laws  now  in  force  for  the  relief  of  insolvent  debtors,  shall  lie 
entitled  to  his  discharge  upon  entering  a  common  appearance  to  the  action :  provided  neverthe- 
less, that  every  such  prisoner  shall  be  liable  to  be  detained,  or  after  such  discharge  to  be  again 
9rreitted,  by  virtue  of  any  such  special  order  as  aforesaid,  at  the  suit  of  the  plaintiff  at  wliow 
suit  he  was  previously  arrested,  or  of  any  other  plaintiff" 
VOL.  XXXV. — 58 
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must  be  construed  so  as  to  accomplish  the  object  evidently  contemplated 
by  the  legislature,  (a)  It  is  further  objected,  that  an  order  to  detain 
until  bail  be  given,  "  or  until  further  order,"  is  illegal.  To  asseri  this 
is,  in  effect,  to  argue  that  the  special  order  mentioned  in  sect.  7  must 
be  adapted,  throughout,  to  the  form  of  capias  in  sched.  No.  1.  But 
nothing  renders  it  necessary  for  the  Judge  to  specify  in  his  order  that 
the  party  will  be  discharged  on  making  deposit ;  it  is  implied  in  the 
present  order  that,  if  he  deposits  or  pays  the  requisite  sum,  he  will  be 
discharged ;  a  "  further  order"  will  then  be  made  to  that  effect.  If 
these  are  terms  necessarily  engrafted  upon  the  order  by  stat.  43  G.  3, 
c.  46,  s.  2,  or  7  &  8  G.  4,  c.  71,  s.  2,  it  cannot  be  necessary  for  the  Judge 
to  state  them. 

Sir  ^r.  fV.  Folletty  C.  Thompson^  and  Dowdeswell,  contrii.  Stat.  1 
&  2  Vict.  c.  1 10,  does  not  give  the  Judge  power  to  detain  by  his  order 
merely.  The  cases  in  which  detention  is  contemplated  are  those  pointed 
out  by  sect.  3.  And,  if  it  had  been  intended  that  a  Judge  should  by 
his  mere  order,  as  in  the  present  case,  authorize  a  detention,  some  pro- 
vision would  have  been  made  as  to  the  taking  of  bail.  Here  the  party 
is  arrested  for  9000/.,  and  the  learned  Judge  orders  him  to  be  detained 
till  he  shall  give  bail  for  3000/.  If  it  were  meant  that  the  order  should 
operate  as  process  to  detain,  it  should  at  least  be  framed  according  to 
the  form  pf  capias  given  in  the  schedule.  According  to  sect.  4,  the 
party  arrested  on  such  capias  is  to  remain  in  custody  "  until  he  shall 
have  given  a  bail-bond  to  ttie  sheriff,  or  sUall  have  made  deposit  of  the 
sum  endorsed  on  such  writ  of  capias."  And  under  the  previous  acts 
the  defendant  would  have  been  discharged  by  the  sheriff'  on  making  a 
deposit  in  lieu  of  bail,  without  any  Judge's  order.  Here  the  learned 
Judge  directs  that  the  party  shall  be  detained  till  he  gives  bail,  or  till 
further  order :  he  could  not,  therefore,  be  discharged  on  making  deposit, 
or  on  payment,  or  by  laches  in  the  plaintiff*,  without  a  new  order  of  the 
Judge.  But  it  does  not  seem  to  have  been  intended  by  the  act  to  put 
defendants  in  a  worse  situation  than  before  in  this  respect.  [Patte-  . 
SON,  J.  You  argue  on  an  assumption  that  the  Judge's  order  is  sup- 
posed to  be  the  operative  process.  May  it  not  be  intended  that  the 
party  shall  remain  in.  custody  under  the  process  already  issued  ?]  Then 
the  order  here  is  irregular  in  altering  the  amount  of  bail.  If  the  order 
be  not  an  operative  process,  the  defendant  is  entitled  to  be  discharged, 
nothing  else  having  been  done.  If  it  be  the  operative  process,  it  should 
be  shaped  as  an  order  to  detain  under  the  process  already  m  force,  or 
should  follow  the  form  of  capias  in  the  schedule,  so  that  the  defendant 
niiglit  have  the  advantages  which  he  would  have  enjoyed  under  tlie 
former  acts. 

Lord  Denman,  C.  J.  On  one  of  the  grounds  of  objection,  whatever 
we  may  think  of  the  rest,  this  order  is  not  sustained.  It  directs  an 
inipriso'nuKMit  until  the  party  shall  give  bail,  or  mitil  further  order. 

{d)  On  the  motion  for  a  rule  nisi,  in  the  Bail  Court.  LiTTLKnAi.K,.J.,  mid  thnt  it  w«c  a 
matter  of  much  doubt  what  proceeding:  was  mrant  by  the  word  *•  detained**  in  «ect.  7.  No 
deci(»ion  having  been  given  on  this  point,  the  argument  upon  it  is  noticed  so  far  only  as  appear* 
necesfmry  to  explain  the  reference  to  it  in  the  judgmento  delivereil.  Other  objectiona,  not  men- 
tioned iri  the  text,  were  taken  to  the  form  of  the  order ;  particularly  that  it  did  not,  by  recital  or 
otherwise,  show  jurisdiction  in  the  learned  Judge  to  make  an  order  under  sect  3.  The  case 
was  likewise  argued  on  the  merits ;  and  it  was  also  made  a  question  whether  the  learned  Judge's 
adjudication  upon  them  was  open  to  review.  But  no  deciaion  was  pronounced  on  any  of  tNeaa 
points. 
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That  is  illegal  in  any  view  of  the  case.  The  learned  Judge  had  no 
right  to  make  his  own  or  another  Judge's  order  a  condition  of  the  dis- 
charge. That  objection  applies  equally,  whether  the  Judge's  order 
gives  the  power  to  detain  or  not. 

Patteson,  J.  I  am  of  the  same  opinion  upon  this  point ;  and  it  is 
unnecessary  to  give  any  decision  on  the  others.  In  the  writ  of  capias 
'which  was  in  force  before  this  statute,  the  direction  to  the  sheriff  was 
to  keep  the  defendant  "  until  he  shall  have  given  you  bail,  or  made 
deposit  with  you  according  to  law,"  or  "  shall  by  other  lawful  means 
he  discharged  from  your  custody."  So  the  detainer,  under  stat.  2  W. 
4,  c.  39,  (sched.  No.  5,)  ordered  the  marshal  or  warden  to  keep  the 
party  "  until  he  shall  be  lawfully  discharged  from  your  custody.'" 
Whether  the  Judge's  order  in  this  case  be  of  itself  operative  for  the 
purpose  of  detention  or  not,  the  direction,  in  either  view  of  the  case, 
should  have  been  to  detain,  not  until  further  order,  but  until  the  de- 
fendant should  be  lawfully  discharged. 

Williams,  J.  The  Judge's  order  seems  to  negative  the  supposition 
that  the*  defendant  is  detained  under  the  old  process,  by  requiring  a  dif- 
ferent amount  of  bail.  If  he  is  kept  in  custody  by  virtue  of  the  order, 
that  expresses  no  condition  of  discharge  but  the  giving  bail,  or  a  further 
order.  But  there  were  other  circumstances  than  his  giving  bail,  under 
which  he  would  by  law  have  been  entitled  to  his  discharge.  The 
order,  therefore,  is  in  this  respect  bad. 
Coleridge,  J.,  concurred. 

Sir  JV,  TV,  Folletty  then  contended,  that  the  defendant  was  entitled, 
by  the  act,  and  under  the  terms  of  the  rule  nisi,  to  be  at  once  dis- 
charged, having  entered  an  appearance  to  the  writ  of  capias. 

The  Attorney-General  argued,  that  the  rule  ought  to  be  merely  that 
the  Judge's  order  should  be  rescinded,  for  that  the  Court  was  not  exer 
cising  a  jurisdiction  under  sect.  7  of  stat.  I  &  2  Vict.  c.  110,  and  would 
not,  therefore,  enter  into  the  question  of  discharge  or  detainer  under 
that  clause.  [Coleridge,  J.  If  the  Judge's  order  is  out  of  the  way^ 
what  prevents  the  discharge  ?] 

Rule  absolute. 


The  QUEEN  against  The  Justices  for  the  Liberty  of  St.  ALB  AN 'S.— 

p.  932. 

Under  sect  6  of  the  Parochial  Aasesnnent  Act  (6  <fe  7  W.  4,  c  96,)  which  enacto  that  the 
decision  of  special  sessioDS  on  appeal  against  a  poor  rate  shall  be  conclusive  unless  the  party 
impugning  such  decision  give  notice  as  therein  prescribed,  to  the  opposite  party,  and  within 
five  days  afterwards,  enter  into  a  recognisance  before  a  justice  of  the  peace  to  try  at  the 
quarter  sexHions,  it  is  sufficient  that  the  recognisance  be,  within  the  five  days,  verbally  ac- 
knowledged before  a  justice ;  the  record  of  Uie  recognisance  may  be  perfected  afterwards 
from  the  minute  then  made, 

Btland  had  obtained  a  rule,  in  this  term,  calling  upon  the  justices 
of  the  peace  for  the  liberty  of  St.  Alban's,  in  Hertfordshire,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  them  to  enter  con- 
tinuances and  hear  the  appeal  of  the  churchwardens  and  overseers  of 
the  parish  of  Watford,  against  the  after-mentioned  order  of  special 
sessions. 

The  rate  was  made  on  6th  June,  1888,  and  signed  by  the  church- 
wardens and  overseers  of  Watford,  which  is  within  and  part  of  the 
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liberty  of  St.  Alban's.  The  rate  was  allowed  by  two  justices  of  the 
liberty,  and  notice  thereof  duly  given.  The  Honourable  and  Reverend 
William  Capel,  a  party  rated,  appealed  at  the  petty  sessions  of  St. 
Alban's,  holden  24th  July,  1838,  when  it  was  ordered  that  the  rate 
should  be  amended  by  reducing  the  rate  or  assessment  on  certain  here- 
ditaments occupied  by  the  appellant.  Notice  of  appeal  against  this 
order,  signed  by  two  churchwardens  and  four  overseers  of  Watford, 
(which  has,  in  all,  five  churchwardens  and  four  overseers),  all  being  rated 
inhabitants  of  Watford,  was  served  on  Mr.  Capel,  on  6th  August,  1838 ; 
and,  on  7th  August,  the  parties  signing  entered  into  a  recognisance  (a) . 
with  two  sufficient  sureties,  before  three  justices  of  St.  Alban's  in  petty 
sessions,  (at  whom  they  appeared  personally,)  conditioned  to  try  the 
appeal  at  the  next  quarter  sessions,  abide  the  order  there  made,  and 
pay  such  costs  as  should  be  awarded.  The  next  quarter  sessions  for  the 
liberty  were  holden  on  18th  October,  1838;  and  these  were  the  first 
quarter  sessions  after  24th  July.  The  deputy  clerk  of  the  justices,  who 
acted  as  clerk  at  the  petty  sessions  on  the  7th  of  August,  made  an  entry 
of  the  recognisance  in  a  minute  book  of  the  evideiice  taken  at  the  ses- 
sions, which  minute  book  was  then  signed  by  the  chairman  of  the  petty 
sessions ;  and  the  deputy  clerk  also,  on  the  same  day,  made  another 
entry  and  memorandum  of  the  recognisance  in  another  book  used  at  the 
petty  sessions,  called  the  petty  sessions  minute  book ;  and  the  same 
clerk  deposed  that  it  is  the  usual  practice  of  justices  of  the  peace,  in 
taking  recognisances,  to  make  minutes  thereof  at  the  time  of  taking 
them,  and  from  such  minutes  to  make  out  records  afterwards.  Some 
weeks  after  making  these  entries,  the  deputy  clerk  drew  up  the  record 
of  the  recognisance,  ready  for  signature  of  one  of  the  justices  before 
whom  it  was  taken ;  and,  about  the  3d  of  October,  1838,  sent  it  to  the 
chief  clerk  of  the  justices  for  him  to  get  it  so  signed,  and  to  return  it 
to  the  clerk  of  the  peace  of  the  liberty,  that  it  might  be  in  Court  on 
the  hearing  of  the  appeal.  The  chief  clerk  gave  it  to  the  clerk  of  the 
peace  about  the  10th  of  October,  having  inadvertently  omitted  to  get  it 
signed.  The  appeal  was  called  on  at  the  October  quarter  sessions; 
when  the  respondents'  counsel  called  for  the  notice  of  appeal,  which 
was  produced ;  and  he  then  required  proof  of  the  recognisance  beint^ 
entered  into;  whereupon  the  clerk  of  the  peace  produced  the  record 
unsigned.  The  counsel  for  the  appellants  proposed  to  prove  that  the 
recognisance  had  been  entered  into,  by  parol  evidence,  and  also  by  the 
minute  book  signed  by  the  chairman  of  the  petty  sessions ;  and  he  also 
proposed  to  obtain  the  signature  of  one  of  the  justices  then  present, 
being  also  one  of  the  justices  before  whom  the  recognisance  was  taken 
at  petty  sessions,  and  to  give  in  evidence  the  record  so  signed.  The 
quarter  sessions  decided  that  they  could  not  receive  any  evidence  but  a 

(a)  By  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  s.  6,  special  sessions  are  to  be 
held  four  times  a  year  at  least  for  heariog  appeals  against  rates,  on  the  grounds  specified 
in  the  section,  and  the  decision  of  such  special  sessions  *'  shall  be  binding  and  conclusive 
on  the  parties,  unless  the  person  or  persons  impugning  such  decision  shall  within  fourteen 
days  ader  the  same  shall  have  been  made  cause  notice  to  be  given  in  writing  of  his,  her, 
or  their  intention  of  appealing  against  such  decision,  and  of  the  matter  or  cause  of  such 
appeal,  to  the  person  or  persons  in  whose  favour  such  decision  shall  have  been  made,  and 
within  five  days  after  giving  such  notice  shall  enter  into  a  recognisance  before  some  justice 
of  the  peace,  with  sufficient  securities,  conditioned  to  try  such  appeal  at  the  then  next  * 
general  sessions  or  quarter  sessions  of  the  peace  which  shall  first  happen,  and  to  abide 
the  order  of  and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such  quarter 
aessions,  or  any  adjournment  thereof." 
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record  of  the  recognisance  perfected  within  five  days  after  notice  of 
appeal ;  and  that  they  had  therefore  no  jurisdiction ;  and  they  refused 
to  hear  the  appeal,  and  dismissed  it.  About  the  8th  of  November,  the 
record  was  signed  by  the  chairman  of  petty  sessions  before  whom  the 
recognisance  was  entered  into,  and  it  was  afterwards  transmitted  to  the 
clerk  of  the  peace. 

Wordsworth  now  showed  cause. — Under  sect.  6  of  stat.  6  i  7  W.  4, 
c.  96,  the  recognisance  should  have  been  complete  within  five  days  of 
the  notice  of  appeal ;  the  quarter  sessions  were  therefore  right  in  reject- 
ing the  evidence  of  a  record  signed  after  the  five  days,  as  this  would  have 
been  if  the  signature  of  the  magistrate  had  been  affixed  at  the  quarter  scb- 
Bions.  Then  the  quarter  sessions  had  before  them  nothing  to  give  juris- 
diction except  the  minute  of  the  petty  sessions,  which  is  not  the  recog- 
nisance, but  only  a  memorandum  of  something  done  preparatory  to  a 
recognisance  being  perfected.  Glynn  v.  Thorpe,  1  B.  &  Aid.  153,  and 
Bex  v.  Smith,  8  B.  &  C.  341,  (15  E.  C.  L.  R.,)  (a)  are  in  point. 

Piatt  and  Ryland,  contra,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J. — This  rule  must  be  made  absolute.  In  point  of 
fact  the  recognisance  was  entered  iuto  within  the  five  days.  A  recogni- 
sance is  no  more  than  an  acknowledgment.  The  clerk  did  not  perfect 
the  record :  if  he  had  perfected  it  at  any  time  before  the  quarter  ses- 
sions, the  parties  to  it  could  not  have  objected  that  they  were  not 
bound.  Their  objection  to  the  jurisdiction,  therefore,  fails,  even  on  the 
assumption  (as  to  which  we  pronounce  no  opinion)  that  the  quarter  ses- 
sions oould  inquire  whether  the  recognisance  had  been  entered  into  or 
not. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  absolute.(6) 

(a)  And  see  Rex  v.  Bellamy,  By.  &  Moo.  171. 
(6)  See  Meff.  v.  Yeoveley,  p.  806,  ante. 


In  the  Mdtter  of  JAMES  LAWRENCE  DAWS.— p.  936. 

An  inquest  was  held  on  a  person  deceased,  in  the  corner's  ahsence.  bj  G.  A.,  his  clerk,  who 
signed  the  inquisition,  **  C.  A.,  coroner.*'  Other  irregularities  took,  place  in  the  proceedings, 
but  did  not  appear  on  the  face  of  the  inquisition. 

On  application  by  the  father  of  the  deceaMd,  eight  months  after  the  inquest,  to  have  the  inqui- 
sition brought  up  by  certiorari  to  be  quashed,  that  a  new  inquest  might  be  held,  on  affi- 
davit of  the  above  facts,  and  on  a  suggestion  that  the  cause  of  death  had  not  been  properly 
investigated. 

The  Court  refused  to  interfere. 

Clarkson  moved  for  a  certiorari,  to  be  directed  to  the  coroner  for  the 
rape  of  Hastings  in  Sussex,  to  bring  up  an  inquisition  taken  on  view 
of  the  body  of  James  Lawrence  Daws,  in  order  to  such  inquisition 
being  quashed. 

The  inquest  was  held  April  3d,  1838.  It  did  not  appear  by  whose 
authority  ihe  jury  were  summoned.  The  coroner  did  not  attend  ;  (a) 
but  his  clerk,  Charles  Arnold,  acted  as  coroner,  and  swore  the  jury  and 
witnesses.  The  inquisition  (a  copy  of  which  was  annexed  to  the 
affidavits  now  put  in)  purported  to  be  taken  <<  before  Charles  Arnold, 
corotter  for  the  said  rape,"  and  was  signed,  "  C.  Arnold,  coroner." 
(a)  It  was  stated  on  moviug,  that  ha  was  nnoe  dokl. 
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Some  of  the  jurors  did  not  sign  the  inquisition,  or  make  their  marks; 
but  their  names  were  subscribed  by  the  constable.  Other  irregiilaiities 
were  stated  to  have  taken  place  in  conducting  the  inquest.  The 
affidavits  gave  the  substance  of  the  depositions,  by  which  it  appeared 
that  the  deceased  had  died  suddenly,  in  a  state  of  intoxication.  The 
verdict  was,  that  he  died  of  apoplexy  or  other  sudden  visitation  of  God. 
The  father  of  the  deceased  made  an  affidavit,  alleging,  on  information 
and  belief,  that  the  circumstances  of  the  death  had  not  been  properly 
investigated ;  and  that,  if  they  had,  it  would  have  appeared  that  the 
death  was  caused  by  improper  treatment :  and  he  stated  that  he  was 
desirous  of  having  a  fresh  inquest  held. 

Clarkson  now  stated  the  facts,  and  the  object  of  the  application, 
namely,  that  another  inquest  might  be  held.  [Lord  Denman,  C.  J. 
The  application  might  have  been  made  miich  sooner.  Is  it  clear  that 
we  ought  to  quash  every  inquisition  which  we  know  to  be  bad?  The 
proceeding,  as  it  stands,  is  a  mere  nullity.  I  do  not  think  public  justice 
is  so  far  concerned  that  we  should  interfere.]  The  inquisition,  thousfh 
bad,  would,  until  it  is  quashed,  prevent  another  inquest  being  holdeii, 
since  it  purports  to  have  been  taken  by  the  proper  officer,  and  is  not 
defective  in  form.  ^'  If  it  appear,  that  a  coroner  hath  been  guilty  of 
any  corrupt  practice  in  the  taking  of  an  inquisition,  it  seems  that  a 
melius  inquirendum  shall  be  awarded.'*  "  But  where  his  inquisition 
is  quashed  for  a  defect  in  point  of  form  only,  he  may  and  ought  to  take 
a  new  otie,  in  like  manner  as  if  he  had  not  taken  any  before."  3  Hawk. 
P.  C.  122,  B.  2,  a  9,  8.  56,  Leach's  7th  ed.;  vol.  ii.,  p.  89,  of  Curwood's 
Sth  ed.  Here  a  melius  inquirendum  is  necessary;  but  the  inquisition 
must  first  be  quashed  for  the  irregularity  shown  by  the  affidavits. 
[Patteson,  J.  That  is,  where  the  inquest  is  held  by  a  proper  person, 
litit  the  proceedings  are  bad.  Here  the  coroner's  clerk  has  held  the 
inquest,  and  signed  his  own  name.] 

Lord  DeniM AN,  O.  J.  If  you  wish  to  take  any  further  proceeding 
and  have  a  right  to  do  so,  how  can  you  be  prevented  by  the  act  of  a 
person  calling  himself  the  coroner,  but  really  a  stranger?  I  think  that 
to  grant  this  rule  would  be  doing  a  very  unnecessary  act,  to  set  on  foot 
a  very  undesirable  proceeding ;  for  such  it  would  be  to  hold  a  new  in- 
quest on  the  body  of  this  person.  There  is  nothing  to  prevent  an  in- 
dictment against  any  accused  parties,  if  there  be  sufficient  cause. 

Patteson,  and  Williams,  J.,  concurred,  (a) 

Rule  refused,  {b) 

(a)  Coleridge,  J.,  waa  in  the  Bail  Court 

{b)  See  In  re  CuUey,  5  B.  &  Ad.  230,  (27  £.  C.  L.  R.  71.) 


The  QUEEN  against  The  Sheriff  of  MIDDLESEX.— p.  939. 

a  sherifT,  attached  for  not  bringing  in  the  body»  moved  to  have  the  attachment  set  aside,  on  an 
affidavit  stating,  as  to  the  sherifTs  interest  in  the  motion,  that  it  was  made  "  on  his  behalC 
at  his  expense,  and  for  his  protection,  without  collusion  with  the  pUintiff  or  defendant,  oi 
any  other  person  or  persons  whomsoever.*' 

Held,  not  a  sufficient  affidavit  within  Reg.  Gen.  K.  B.  Mich.  69  G.  3. 
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Knd  the  Court  disch&T^  the  rule  for  this  defect,  though  thf*  application  was  made  after  stat 
1  &2  Vict  c  110,  came  into  operation ;  the  contempt  having  taken  place  before  that  time. 

A  RULE  nisi  was  obtained  this  term  (November  8ih)  for  setting 
aside  an  attachment  against  the  sheriff,  on  payment  of  costs.  The 
aiheriff,  on  June  15th,  1838,  returned  to  a  writ  of  capias  that  he  had 
taken  the  defendant,  and  kept  her  until  she  gave  bail,  &c.  On  June 
21st,  the  sheriff  was  ordered  to  bring  in  the  body;  but  the  order  was 
not  complied  with;  and  the  plaintiff,  in  consequence  of  this,  as  he, 
alleged,  did  not  declare,  and  lost  a  trial  at  the  assizes.  Bail  above 
Mras  put  in  on  June  27th ;  the  defendant  rendered  in  discharge  of 
the  bail,  October  31st,  was  discharged,  November  1st,  on  entering  a 
common  appearance,  and  about  the  same  time  became  bankrupt. 
The  affidavit  in  support  of  the  present  rule  stated,  "  That  the  appli- 
cation of  the  sheriff  is  made  on  his  behalf,  at  his  expense,  and  for  hia 
protection,  without  collusion  with  the  plaintiff  or  defendant,  or  any  other 
person  or  persons  whomsoever.'* 

Hodges  now  showed  cause.  The  affidavit  is  insufficient,  because  it 
does  not  state,  as  the  rule  of  Court,  Mich.  59  G.  3,  2  B.  &  Aid.  240,{a) 
requires,  that  the  application  '*is  really  and  truly  made  on  the  part  of 
the  sherifi',  or  bail,  or  officer  of  the  sheriff,  (as  the  case  may  be,)  at  his 
or  their  own  expense  and  for  his  or  their  only  indemnitv ;"  Rex  v. 
Sheriff  of  Surrey,  1  Cro.  M.  &  R.  581 ;  S.  C.  5  Tyr.  184;  Cail  v. 
Thelwell,  1  Cro.  M.  &  R.  780;  S.  C.  5  Tyr.  231 ;  Regina  v.  Sheriff  of 
Cheshire,  3  Mee.  &  W.  605.  (A) 

Kennedy,  contra.  The  rule  of  Court  is  in  effect  superseded  by  stat. 
I  &  2  Vict,  c.  110.  The  form  of  affidavit  now  insisted  upon  was 
material  when  tlie  proper  mode  of  purging  such  a  contempt  as  the  pre- 
Kf  nt  was  to  bring  in  the  body.  But,  since  the  late  act,  (which,  by  sect. 
123,  came  into  operation  on  1st  October,  1838,)  bringing  in  the  body 
would  be  a  mere  form,  for  the  defendant  under  sect.  7,  would  be  en- 
titled to  an  immediate  discharge  on  entering  a  common  appearance. 
[Patteson,  J.  Here  the  contempt  had  taken  place,  and  the  sheriff 
was  fixed,  before  the  act  came  into  operation.  It  is  one  thing  to  say 
that  a  party  arrested  shall,  after  a  certain  day,  be  entitled  to  his  dis- 
charge, and  another  to  say  that  a  contempt  previously  incurred  by  tlie 
sheriff  shall,  after  that  day,  be  purged.]  The  affidavit  does,  in  sub- 
stance, allege  all  that  the  rule  requires.  And,  if  the  Court  think  other- 
wise, time  may  be  granted  to  produce  an  amended  affidavit,  as  was 
done  in  Rex  v.  Sheriff  of  Surrey  and  Call  v.  Thelwell,  where  the  de- 
fecis  were  not  less  important  than  in  the  present  case.  [Lord  Denman, 
C.  J.  We  wish  to  avoid  such  arguments  on  the  importance  of  defects.] 
In  Merryman  v.  Quibble,  1  Cliitt.  Rep.  127,  (18  E.  C.  L.  R.  40,)  where 
a  motion  on  behalf  of  bail  was  objected  to,  under  the  rule  Mich.  59  G 
3,  for  not  stating  that  the  application  was  made  bonal  fide  on  behalf  of 
the  bail,  the  rule  was  made  absolute,  subject  to  the  production  of  an 
amended  affidavit  containing  the  necessary  statement.  In  Rex  v.  The 
Sheriff  of  London,  4  Bing.  427,  (15  E.  C.L.  R.  27,)  the  Court  of  Com- 

(a)  See  Reg,  v.  The  Sheriff  of  Cheshire,  3  M.  &  W.  605,  by  which  it  appears  that  the 
wordfl  "only  imlemnity,"  are,  in  the  original  rule,  "indemnity  only." 

(6)  The  rule,  Gxch.  Hit.  7  W.  4,  (2  M.  6l  W,219,)  which  is  the  name  as  that  of  Mich. 
JS9  G.  3,  (except  that  it  has  the  words,  "  his  and  their  own**  instead  of  "his  or  their,"  before  the 
words  "indemnity  only,")  was  prior  to  this  case,  and  subsequent  to  the  two  last  above  cited. 
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mon  Pleas  relieved  the  sheriff  from  an  attachment  for  not  bringing  ia 
the  body,  on  an  affidavit  which  stated  that  the  application  was  made  at 
the  instance  of  ihe  bail,  and  without  collusion  with,  or  indemnity  from^ 
the  defendant ;  though  it  omitted  to  state  (as  the  Court  thought  it  pro- 
perly should)  that  the  application  was  at  the  expense  of  the  bail. 
[Patteson,  J.  There  was  no  direct  rule  of  the  Court  of  Common 
Pleas  opposed  to  the  form  used  in  that  case.  Here  an  express  rule  of 
Court  exists,  and  it  ought  to  be  followed.  I  am  never  disposed  to  give 
indulgence  in  such  cases.  The  present  is  a  strong  example  of  the  in- 
convenience resulting  from  such  a  practice.  Our  time  is  taken  up  wiih 
ascertaining  whether  '«  protection'*  means  "  indemnity.'']  {a) 

Lord  Denman,  C.  J.  The  question  we  have  to  consider  is,  whether 
Ihe  rule  of  Mich.  59  G.  3,  is  superseded  by  the  late  act,  as  has  been  sug- 
gested. We  think  it  is  not,  and  that  parties  are  not  '^xcused  for  omitting 
to  comply  with  it,  because  they  tliought  it  superseded.  The  rule  must 
therefore  be  discharged. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

Kennedy  asked  if  an  amended  affidavit  might  be  filed;  but 

The  Court  refused  permission. 

Rule  dischafged,  without  costs. 

(a)  Another  point  was  dUcusaed  in  the  case ;  but  the  decinion  renders  it  immaterial. 


WELLS  against  DAY.— p.  941. 

No  Judge's  order  is  necessary,  under  Reg.  Gen.  Hil.  4  W.  4.  IS,  for  amending  the  day  of  th« 
Uste  and  return  of  the  distringas,  &c.,  or  of  the  clause  of  nisi  prius,  in  a  cause  which  has  been 
made  a  remanet  and  continues  in  the  paper.  It  is  sufficient  if  the  jury  process  and  nisi  prius 
record  be  reseated  as  before  the  rule.  A  Judge's  order  for  amendment,  as  mentioned  in  the 
rule,  is  required  only  in  cases  where  it  was  formerly  necessaiy  to  repass  the  record. 

Sir  J.  Campbell,  Attorney-General,  in  this  term,  (November  16th,) 
obtained  a  rule  to  show  cause  why  the  venire  and  distringas,  nisi  prius 
record,  verdict,  postea,  judgment,  and  all  subsequent  proceedings  in  this 
cause,  should  not  be  set  aside  for  irregularity. 

Notice  of  trial  had  been  given  for  the  Middlesex  sittings  after  last 
Trinity  term;  but  the  cause  was  made  a  remanet  to  the  first  sittings  iu 
this  term,  when  it  was  tried,  and  a  verdict  found  for  the  plaintiff.  On 
taxation  of  costs  it  was  found  that  no  Judge's  order  had  been  obtained 
to  amend  the  jury  process  or  nisi  prius  record;  and  on  that  ground  the 
defendant's  attorney  objected  to  the  taxation  proceeding.  He  con- 
tended that  it  became  necessary,  in  consequence  of  the  cause  being 
made  a  remanet,  to  amend  the  days  of  the  teste,  return  of  distringas, 
and  clause  of  nisi  prius,  and  that  this  could  not  be  done  without  a 
Judge's  order,  according  to  the  rule  Hil.  4.  W.  4,  Regulx  GeneraleSy 
JS   (5  B.  &  Ad.  xvii.,)  which  is  as  follows. 

"  It  shall  not  be  necessary  to  repass  any  nisi  prius  record  which  shall 
have  been  once  passed,  and  upon  which  the  fees  of  passing  shall  have 
been  paid.  And  if  it  shall  be  necessary  to  amend  the  day  of  the  teste 
»nd  return  of  the  distringas  or  habeas  corpora,  or  of  the  clause  of  nisi 
prius,  the  same  may  be  done  by  the  order  of  a  Judge,  obtained  on  an 
application  ex  parte.' 

The  Master  proceeued  with  the  taxation,  and  made  his  allocatur 
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The  defendant's  attorney  stated,  by  his  affidavit  in  support  of  this  rule, 
that  he  s^w  at  the  trial  that  the  nisi  prius  record  appeared  to  have  been 
altered  so  as  to  adapt  it  to  a  trial  at  the  sittings  after  term ;  that  he  now- 
believed  the  jury  process  to  have  been  altered  as  above  stated  without 
a  Judge's  order ;  that  he  did  not  know,  and  had  no  reason  to  suspect, 
until  the  taxation,  that  the  several  amendments  had  been  made  without 
such  order ;  and  that  he  believed  there  were  no  means  of  ascertaining 
at  the  Judge's  chambers,  whether  such  order  had  been  obtained  or  not. 
The  venire  and  distringas  were  resealed.  Nothing  further  appeared  in 
the  affidavits  as  to  resealing.  The  nisi  prius  record  had  been  passed 
and  entered  for  trial  for  the  sittings  after  Trinity  term,  but  not  repassed 
for  the  sittings  in  this  term.  The  plaintiff's  attorney,  in  his  affidavit  i\\ 
^opposition  to  the  rule,  stated,  on  information  and  belief,  that,  before  the 
Jate  rule  of  Court,  it  was  not  necessary  to  repass  the  record  where  the 
cause  was  made  a  remanet,  but  only  where  the  cause  was  for  some 
reason  struck  out  ot  the  paper,  and  again  set  down  for  trial,  or  where 
a  second  trial  was  had.  He  also  stated  that,  on  inquiry  at  the  Mar- 
shals' offices  of  this  Court  and  the  Common  Pleas,  the  opinion  stated 
to  him  was,  that  the  rule  as  to  obtaining  a  Judge's  order  to  amend  ap- 
plied only  to  cases  where,  before  the  rule,  it  would  have  been  necessary 
to  repass  the  record ;  that  such  order  was  a  substitution  for  repassing : 
that  it  had  sometimes  been  applied  for  in  the  case  of  a  remanet,  but 
was  not  considered  necessary ;  and  that,  if  it  were  so,  the  rule  would 
in  such  cases  increase,  instead  of  lessening  expense.  On  the  day  on 
which  the  present  rule  was  obtained,  the  plaintiff  took  out  a  summons 
to  show  cause  why  an  order  for  amending  the  jury  process  and  nisi 
prius  record  should  not  be  made  nunc  pro  tunc;  but  Littledale,  J., 
refused  to  grant  such  order. 

PlaU  now  showed  cause.  The  rule  does  not  apply  where  the  cause 
/s  merely  made  a  remanet ;  it  was  intended  to  lessen  expense  in  the 
<uise  of  a  new  trial.  In  that  case,  tlie  practice  in  this  Court,  before 
ihe  rule,  was,  according  to  2  Tidd,  917,  9th  ed.,  that  the  record  "must 
\m5  passed  again,  with  an  alteration  of  the  term  i^  the  second  placitay 
and  of  the  return  of  the  distringas  in  the  jurataj  and  a  new  notice  of 
trial  given ;  after  which,  another  venire  and  distringas  must  be  sued 
out  and  returned,  and  the  cause  set  down  anew."  It  does  not  appear 
by  any  affidavit  that  the  nisi  prius  record  in  this  case  was  not  re- 
sealed. 

Sir  J,  Campbell^  Attorney-General,  and  Peacock,  contra.  The  altera- 
tion was  not  warranted,  either  by  the  old  or  by  the  recent  practice.  The 
nisi  prius  record,  as  is  stated  in  2  Tidd's  Pract.  775,  776,  9th  ed.,  is 
'*  in  the  nature  of  a  commission  to  the  Judges  at  nisi  prius,  for  the  trial 
of  the  cause  :"  it  is  to  be  sealed  and  passed  on  or  before  the  day  ap- 
pointed for  trial ;  and  "  in  causes  which  stand  over  from  one  sitting  to 
another,  the  records  should  be  regularly  resealed,  previous  to  the  sitting 
to  which  they  stand  over;  or  in  default  thereof,  the  causes  cannot  be 
tried."  The  late  rule  enables  parties  to  alter  the  teste  and  return  of 
the  distringas,  and  the  cause  of  nisi  prius,  without  repassing  the  record, 
or  resealing,  provided  a  Judge's  order  be  obtained  for  the  amendment, 
not  otherwise.  [Patteson,  J.  There  was  no  necessity  in  this  case 
for  the  record  being  repassed :  the  rule  as  to  amending  by  a  Judge's 
order,  applies  only  to  cases  where  it  would  formerly  have  been  nece." 


Digitized  by  VjOOQIC 


922  Wells  v.  Day.   M.  T.  1838.  [944 

s:\ry  to  repass  the  record.  This  case,  then,  stands  npon  the  old  practice.] 
On  principle,  the  nisi  prius  clause  should  correspond  with  the  time  when 
the  trial  is  actually  to  take  place.  If  an  alteration  be  necessiiry,  it 
should  be  sanctioned  either  by  resealing,  which  is  the  act  of  tlie  Court, 
or  by  a  Judge's  order.  The  present  case  is  like  Crowder  v.  Rooke, 
2  Wills.  144.  [The  ^ttnrney-Generaly  in  answer  to  the  objection  by 
Piatt  that  the  omission  to  reseal  the  nisi  prius  record  was  not  sworn 
to,  produced  the  record  itself;  but  The  Court  said  that,  not  being 
verified  by  affidavit,  it  could  not  be  noticed.]  v 

Lord  Denman,  C.  J.     It  only  appears,  in  this  case,  that  the  nisi  prius 
record  was  altered ;  there  is  no  proof  that  it  had  not  been  resealed. 
Then,  as  far  as  the  statements  go,  the  alteration  was  made  in  the  ordi 
nary  way,  which  is  without  a  Judge's  order. 

Patteson,  J.  This  is  quite  different  from  a  case  where  it  would 
have  been  necessary  to  repass  the  record.  Here  there  was  no  occasion 
to  do  So.  The  rule  as  to  obtainmg  a  Judge's  order  says  nothing  o! 
alteration  in  the  nisi  prius  record.  The  case  is  the  plainest  I  evei 
saw. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  discharged,  {a) 

(a)  l^e  following  case  wai  decided  in  Hilary  term,  1840. 

DUBOIS  against  KEAT8.— p.  945. 

When  a  cause  made  a  remanet  has  been  tried,  a  verdict  found  for  the  plaiRtiff,  and  jodgroeo* 
signeJ  by  him.  it  is  too  late  to  object  that  the  jury  process  was  altered  before  the  trial,  with- 
out proper  authority.  Though  the  defendant  awears  that  he  did  not  discover  the  supposed 
irregularity  till  the  taxation  of  costs. 

Martin,  in  this  term,  (January  22d,)  obtained  a  rule  to  show  cause  why  the  reaealinx  of 
the  jury  process,  and  all  subsequent  proceedings  in  this  cause,  should  not  be  set  aside  for  irrn- 
<irularity.  The  rule  was  obtained  on  an  affidavit  by  the  clerk  to  the  defendant's  attorneys,  stat- 
ing ail  fi>llow8.  The  causae  was  made  a  remanet  from  the  adjourned  sittings  in  London  after 
last  Trinity  term  to  thu  adjourned  sittings  after  last  Michaelmas  term.  On  taxation  of  costs* 
(January  2lBt,  1840,)  the  platntitT's  bill  of  costo  being  produced,  it  appeared  that  the  teste  and 
return  of  the  venire  and  distringas,  and  the  clause  of  nisi  prius,  had  been  amended,  but  no 
Judge's  order  obtained  for  so  doing.  The  deponent  had  not,  until  that  time,  any  knowlt^l^ 
th^t  the  order  had  not  been  obtained;  and  he  objected  to  the  taxation  proceeding;  wnoreupon 
it  wa8  adjourned.  The  ground  alleged  for  this  application  was,  that,  by  the  practice  i>f  tJte 
Court,  a  Judge's  order  wa<)  requisite  for  making  the  amendments.  By  the  affiJavits  in  o^po^i- 
tion  to  the  rule,  it  appeared  that  the  objection  taken  before  the  Master  wa^,  tliai  no  Judge's 
order  had  been  obtained  for  resealing.  A  clerk  to  the  plaintiff's  agents  dep(»sed  that,  ui><^n  tiie 
eituse  not  being  tried  at  the  sitting  afWr  Trinity  term,  he,  in  tiie  followino^  October,  nttenl -d  sU 
the  MurshaPs  office  and  had  the  cause  marked  a  remanet,  and  the  Murshal's  clerk  then  ildiverej 
to  him  the  jury  process  to  alter  and  get  the  same  resealed  and  returned,  which  he  did  a-s  d  - 
reeled,  and  every  thing  was  done,  in  making  the  cause  a  remanet,  and  getting  the  jury  pr<>ce^ 
altered,  resealed,  and  returned,  that  was  necessary  and  proper  according  to  the  practice  a(  Uie 
(yourt,  as  the  deponent  was  informed  and  believed.  That,  on  the  trial,  the  defendant  apjietrel 
l>y  counsipl,  and  a  verdict  was  returned  for  the  plaintiflT,  who  siipned  final  judg.ii*>nt  on  January 
*iUt  That  on  January  20th  the  plaintifTs  bill  of  costs  was  delivered  to  the  defendant's  atcd> 
ncys,  with  notice  of  taxation,  such  bill  containing  no  charge  for  a  Judge's  order  to  amond  the 
jury  process  and  nisi  prius  clause.  And  <*  that  it  is  not  the  practice  at  the  Marshafs  otFi.n;  nr 
at  the  Seal  office  to  require  the  production  of  a  Judge's  order  for  amending  the  reconl  and  i^ 
scaling  the  jury  process  on  causes  being  made  rcmanets.'* 

8ir  F,  PoUock^  (with  whom  was  Hoggins,)  now  showed  canse,  and  contended  that  the 
objection,  even  if  valid,  was  taken  too  late ;  but  that  where  a  cause  was  made  a  remanet,  ai:d 
not. re-entered,  resealing'  was  sufficient,  and  the  rule,  Reg.  Gen.  Hil.  4  W.  4,  18.  (supra,  p.  .567.) 
did  not  require  more.  On  this  point  he  relied  upon  the  affidavit  in  support  of  the  rule,  as  to 
the  practice.  [Littlkdale,  J.  I  do  not  recollect  ever  making  an  order  to  Teseal.  Before  tba 
new  rule  it  was  never  thought  of.] 
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Martin,  cootm»  was  caUed  upon  by  the  Court  A  rule  of  the  Court  cannot  be  set  aside  by 
practice.  [Colbridok,  J.  Would  this,  at  any  rate,  be  more  than  an  irregularity  1  and,  if  not, 
are  not  you  too  late  1]  The  defendant  has  taken  no  step  since  the  amendment,  except  by  com- 
pulsion ;  and  he  made  this  application  as  soon  as  he  knew  of  the  omission.  [Littlbdalk,  i 
You  might  have  seen  at  the  time  of  the  trial  that  the  jury  process  had  been  altered.  You  should 
haye  inquired  then  whether  the  alteration  was  made  with  proper  authority.]  The  application 
to  amend  is  ex  parte  by  the  rule  of  Court.  The  defendant  was  not  entitled  to  presume  that  the 
amendment  was  made  without  due  sanction.  That  fact  would  not  appear  by  the  proceedingn. 
[hiTTLKDALE,  J.  I  suppose  the  rulo  of  Court  was  made  to  prevent  the  necessity  of  repassing 
the  record  where  it  was  formerly  the  practice  to  do  so.  Sir  F,  Pollock  referred  to  Wells  v.  Day, 
supra.  ]  This  case  is  within  the  words  of  the  rule,  since  "the  day  of  the  teste  and  return  of 
the  distringas"  and  "  of  the  clause  of  nisi  prius"  is  amended. 

LiTTLBDALB,  J.  There  is  no  doubt  that  the  defendant  knew  nothing  of  the  mode  in  which 
the  amendment  was  made ;  but  it  was  in  his  power  to  make  inquiry.  He  applied  to  the  Court 
as  soon  as  he  knew  of  the  objection  which  he  alleges ;  but  he  might  have  known  of  it  sooi^er 
The  rule  must  be  discharged. 

Williams  and  Coleriogs,  is.,  concurred. 

Lord  Devmait,  C.  J.,  had  left  the  Court 

Role  diichaigttd. 


The  QUEEN  on  the  Prosecution  of  Sir  GEORGE  DUCKETT  against 
BALDWIN.— p.  947. 

A  peremptory  mandamus  will  not  be  awarded  until  the  proceedings  on  the  first  mandamus  ara 
complete :  and  therefore,  where,  a  mandamus  having  issued  requiring  payment  of  two  dis- 
tinct sums,  the  prosecutor  traversed  the  return,  and  the  issues  were  found  for  him  as  to  one 
sum,  and  substantially  in  his*favour  as  to  the  other,  but  a  rule  nisi  had  been  obtained  to  enter 
a  verdict  for  the  'defendant  as  to  this,  the  Court  would  not  award  a  peremptory  mandamus  to 
enforce  payment  of  the  first  sum,  pending  the  rule  as  to  the  second. 

Sir  J,  Campbell^  Attorney-General,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  to  set  aside  with  costs  the  peremptory  writ  of  man- 
damus issued  by  the  prosecutor,  mider  the  following  circifmstances.  In 
Trinity  term,  1836,  the  prosecutor  obtained  a  rule  calling  on  tlie  de- 
fendant, who  was  then  surveyor  of  the  highways  of  the  parish  of  St. 
John,  Clerkenwell,  to  show  cause  why  a  mandamus  should  not  issue, 
requiring  him  to  pay  to  the  prosecutor  the  arrears  of  two  several  rents 
or  annual  sums,  one  of  18/.  and  the  other  of  9/.,  which  rule  was  after- 
wards made  absohite,  the  Court  thinking  that  enough  was  shown  on 
the  affidavits  to  call  upon  the  parish  to  make  a  return. 

The  writ  accordingly  issued,  setting  out  certain  parts  of  stat.  29  G.  2, 
e.  88,  for  making  "  a  new  road  from  the  Great  Northern  Road  at  Isling- 
ton, to  the  Edgeware  Road  near  Paddington,"  &c.,  and  of  several  otlier 
local  and  personal  public  acts,  amongst  others  of  stat.  7  G.  4,  c.  cxlii., 
(Metropolitan  Turnpike  Act ;)  under  which  it  was  contended  by  the 
])rosecutor  that  two  pieces  of  land,  one  containing  three  acres,  the  other 
one  acre  and  a  half,  belonging  to  the  late  Mr.  Penton,  situate  in  the 
parish  of  St.  John,  Clerkenwell,  had  at  several  times  been  taken  by  the 
trustees  for  carrying  the  act  of  29  G.  2,  into  execution,  under  contracts 
with  Mr.  Penton  or  his  family,  which  entitled  them  (through  the  prose- 
cutor their  trustee)  to  receive  firom  that  parish  the  annual  rents  now  in 
question. 

The  defendant  made  a  return  denying  the  material  facts  alleged  in 
the  writ;  which  return  being  traversed,  eleven  distinct  pleas  were 
pleaded  to  the  traverse,  and  issues  joined  upon  them.  The  issue  taken 
on  the  eighth  plea  was,  whether  the  said  three  acres  of  land,  and  the 
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said  oncj  acre  and  a  half  of  land,  and  the  said  road  rents,  were  settled 
and  stand  now  limited  to  the  said  Sir  G.  Duckett  as  such  surviving 
trustee  as  in  the  said  writ  mentioned.  The  issue  joined  on  the  ninth 
plea  was,  whether  the  said  annual  rents  were,  at  the  time  of  the  passirs 
of  Stat.  7  G.  4,  c.  cxlii.,  subsisting  rents  and  charges,  chargeable  upor 
and  payable  out  of  the  tolls  taken  on  certain  roads  made  over  the  Pen 
tonville  estate.  The  issue  joined  on  the  eleventh  plea  was,  wfiether 
the  said  two  annual  rents  were  in  arrear,  and  not  paid  to  Sir  G.  D. 

The  issues  were  tried  before  Lord  Denman,  C.  J.,  at  the  sittings  after 
Michaelmas  term,  1837,  when  the  prosecutor  proved  a  lease  of  three 
acres  of  land,  at  the  annual  rent  of  18/.,  as  stated  in  his  pleadings:  and 
he  also  proved  payment  of  the  two  annual  rents  for  some  years  by  the 
parish.  The  defendant  contended  that,  as  to  the  one  acre  and  a  half, 
there  was  no  proof  of  any  binding  contract  to  make  the  annual  sum  of 
9/.  chargeable  on  the  tolls  within  stat.  7  G.  4,  c.  cxlii.;  nor  sufficient 
evidence  of  Sir  G.  D.  being  the  surviving  trustee  of  the  Penton  estates, 
and  so  entitled  to  receive  the  rents  if  chargeable  on  the  tolls.  A  deed 
oearing  date  25th  May,  1808,  and  purporting  to  vest  those  estates  in 
Sir  G.  Duckett  and  another  trustee  (since  dead,)  was  offered  m  evidence, 
but  rejected,  the  attesting  witness  not  being  present.  A  verdict  was 
found  for  the  defendant  on  the  eighth  issue,  and  for  the  prosecutor 
upon  all  the  others,  with  liberty  to  either  party  to  move  as  after  men- 
tioned. 

In  Hilary  term,  1838,  cross  rules  nisi  were  obtained:  by  the  prose- 
cutor, to  have  the  verdict  on  the  eighth  issue  entered  for  him ;  by  the 
defendant,  to  have  the  verdict  on  the  ninth  issue  entered  for  him,  on 
the  ground  that  the  9/.  rent  was  not  charged  on  the  tolls.  In  April, 
1838,  the  defendant  ceased  to  be  surveyor;  and  a  board  was  appointed 
for  superintending  the  parish  highways  under  stat.  5  &.  6  W.  4,  c.  50, 
s.  18.  In  Trinity  term,  1838,  the  prosecutor  obtained  a  rule  nisi  for  a 
peremjitory  mandamus  directed  to  the  board  so  appointed,  requiring 
them  to  pay  the  arrears  of  one  of  the  annual  sums,  (18/.  per  annum,) 
on  affidavit  that  the  liability  of  the  parish  as  to  t/tal  rent  was  admitted 
by  the  defendant's  counsel  on  the  trial  as  soon  as  the  lease  for  the  three 
acres  of  land  was  produced ;  that  the  defendant's  counsel  had  only  con- 
tended against  the  parish  being  liable  to  the  rent  of  9/.;  and  that, 
although  it  was  true  that  the  finding  on  the  eighth  issue  was  for  the 
defendant,  that  merely  arose  from  the  accidental  absence  of  the  attest- 
ing witnesses  to  the  deed  :  that,  when  the  rules  as  to  entering  the  ver- 
dict were  moved  for,  the  defendant's  counsel  had  engaged  that  the 
arrears  of  the  18/.  rent  should  be  paid;  but  that  nevertheless  the  de- 
fendant and  the  board  had  refused  to  pay  it.  This  rule  was  discharged 
by  Coleridge,  J.,  in  the  Bail  Court,  June  14th,  on  the  ground  that  the 
board  had  not  hitherto  been  parties  to  the  proceedings,  and  tliat  it  was 
irregular  to  issue  a  peremptory  mandamus  against  them  in  the  first 
instance.  But,  on  the  suggestion  of  the  prosecutor's  counsel,  his  lord- 
ship made  an  ex  parte  order  for  a  peremptory  writ  against  the  defend- 
ant Baldwin,  though  out  of  office.  The  writ  now  in  question  was  there- 
upon issued. 

Sir  fV,  W.  Follett  and  Byles  now  showed  cause  on  affidavits  alleg- 
ing in  substance  the  facts  before  stated ;  and^  further,  that,  although  out 


Digitized  by  VjOOQIC 


950]  8  Adolphus  &  Ellis.  925 

of  office,  the  defendant  had  retained  money  in  his  hands  suffcient  to 
pay  this  demand,  and  for  the  very  purpose  of  paying  it  if  necessary, 
ahhough  it  was  true  the  parish  had  required  him  not  to  pay  it.  They 
contended  that  on  the  facts  stated  there  was  no  reasonable  doubt  as  to 
tlie  prosecutor's  right  to  one,  at  least,  of  the  annual  sums  included  in 
the  mandamus,  (that  for  18/.,)  and  that  the  peremptory  writ  of  manda- 
mus affected  the  arrears  of  that  only.  [Lord  Denman,  C.  J.  Is  there 
any  instance  of  a  peremptory  writ  of  mandamus  being  awarded  whilst 
the  proceedings  on  the  first  mandamus  remained  incomplete?]  They 
are  not  substantially  incomplete  so  far  as  concerns  the  18/.  Even  if 
the  rule  for  setting  aside  the  verdict  on  the  eighth  issue  should  be  dis 
cliarged,  that  is  a  mere  question  as  to  the  costs  of  the  trial.  It  bein^ 
admitted,  now,  that  the  prosecutor  was,  in  justice,  entitled  to  the  arrear 
of  the  18/.,  the  Court  will  not  allow  the  parish  vexatiously  to  withlold 
it  for  the  purpose  of  delay.  [The  Attorney-General,  for  the  defendant, 
referred  to  Bnckly  v.  Palmer^  2  Salk.  430,  and  an  J?nont/moux  case 
in  Salkeld,  (2  Salk.  428,)  as  showing  that  a  peremptory  mandanuis 
could  not  be  regularly  awarded  until  the  prosecutor  had  obtained  judg- 
ment on  the  mandamus]  The  granting  of  a  peremptory  mandamus 
is  in  the  discretion  of  the  Court :  Sex  v.  Griffithsj  5  B.  &  Aid.  731 
l7  E.  C.  L.  R.  243.) 

Sir  J,  Campbell,  Attorney-General,  (with  whom  was  F,  Robinson) 
contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  We  have  inquired  of  the  officers ;  and  they 
inform  us  they  know  of  no  instance  where  the  Court  has  awarded  a 
peremptory  mandamus  on  part  of  a  record.  We  are  not  inclined  to  make* 
a  precedent  to  that  eflect.  The  regular  course  is  to  wait  until  the  whole 
record  comes  before  the  Court. 

Patteson,  Williams,  and  Coleridge,  Js.  concurred. 

Rule  absolute  without  costs. 


The  QUEEN  against  RICKETS.— p.  951. 

By  a  writ  of  capias  c!:ni  proclamatione  (for  contempt  in  not  paying  costs  in  the  ecclesiastical 
(>ouTt)  it  appeared  that  a  writ  dc  contumace  capiendo  had  issued  in  the  same  cause,  return- 
able January  11th,  1838,  and  had  been  duly  returned,  non  est  inventus:  wherefore,  the  pre- 
sent writ  commanded  the  sheriff  to  take  the  defendant  if  found  in  his  bailiwh  k,  and  him  safely 
keep,  &Cm  and,  if  he  were  nol  found,  then  to  cause  proclamation  to  be  made,  accordiiii;  t>» 
stats.  5  Eliz.  c.  23,  and  53  G.  3,  c  127.  The  latter  writ  was  tested  May  24th,  IS'-^S,  and  did 
not  show  any  continuance  of  process  from  January  11th  to  May  24th.  'i*he  return  of  the 
writ  de  contumace  capiendo  was  *'of  Trinity  term,"  1838,  and  contained  this  memorandum, 
^  Received  13th  June,  1838/'  On  application  to  set  aside  the  capias,  it  appeared  by  aDidavit 
that  there  had  not  in  fact  been  any  continuance :  that  the  first  writ  had  not  been  lodged  with 
tlie  sheriff  till  after  the  return  day  ;  that  he  made  the  return  on  June  13th,  after  he  was  out  of 
office ;  and  that  the  capias  issued  on  June  21st 

Held  that  the  writ  was  irregular,  because  the  proceeduigs  did  not  show  a  proper  continuance; 
and,  per  Patteson,  J.,  that,  if  the  facts  could  be  looked  at,  the  proceedings  would  still  appear 
to  be  irregular. 

^emble,  per  Williams,  J.,  that  the  direction  in  the  capias,  to  make  proclamation  if  the  defend- 
ant were  not  found,  was  improper,  for  that  the  statutes  require  proclamation  aUiolutely. 

Sir  F.  Pollock,  in  this  term  (November  2d)  obtained  a  rule  to  show 
cause  why  a  writ  of  capias  cum  proclamatione  issued  in  this  cause,  on  a 
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Bignificavit  from  the  Arches  Court  of  Canterbury,(a)  should  not  be  set 
aside  for  irregularity,  with  costs.  The  defendant  had  appealed  to  the 
Arches  Court  from  a  sentence  of  the  Consistory  Court  of  Hereford  in 
a  cause  concerning  church-rate.  The  Court  of  appeal  made  a  decree 
affirming  the  sentence  with  costs ;  which  decree,  and  the  sentence  of  the 
Consistory  Court,  were  affirmed,  on  further  appeal,  by  the  High  Court 
of  Delegates.  In  Michaelmas  term  1837,  a  writ  de  contumace  capiendo 
(tested  November  25th,  1837)  was  issued  against  the  defendant,  on 
significavit  from  the  Arches  Court,  for  non-payment  of  the  costs  in  that 
Court,  returnable  January  11th,  1838.  The  sheriff  endorsed  his  return 
on  the  writ  as  follows.  '.'Of  Trinity  term,  in  the  first  year  of  Queen 
Victoria.  The  within  named  Thomas  Bourke  Ricketts  is  not  found  in 
my  bailiwick.  The  answer  of  Thomas  Monington,  Esq.,  late  sheriff. 
Received  13th  Juno,  1838."  A  writ  of  capias  cum  proclamation e, 
founded  on  this  return,  then  issued,  bearing  teste  May  24th,  1838, 
returnable  November  2d,  to  enforce  payment  of  the  costs.  The  writ 
recited  the  significavit,  and  the  writ  de  contumace  capiendo,  which,  by 
the  recital,  was  stated  to  have  been  returnable  on  January  11th,  and  to 
have  been  returned,  in  obedience  to  the  said  writ,  non  est  inventus.(i6) 
Therefore,  the  present  writ  commanded  the  sheriff,  "  that  you  do  not 
forbear,"  &c.,  "  but  that  you  take  the  said  Thomas  Bourke  Kicketts,  if 
he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  he 
make  satisfaction  for  the  said  contempt.  And,  if  the  said  T.  B.  It. 
shall  not  be  found  in  your  bailiwick^  that  then  you  cause  open  proelama- 
tion  to  Be  made,'^  &c.,  according  to  the  form  of  the  statutes,  for  the  said 
T.  B.  R.  to  yield  himself  to  prison  within  six  days,  &c.  This  writ  was 
made  returnable  November  2d,  1888.  It  was  stated,  on  affidavit  io 
support  of  the  rule,  that  no  writ  continuing  the  said  writ  de  contumace 
capiendo  had  issued  against  T.  B.  R.  at  any  time  between  the  said  11th 
January  and  24th  of  May ;  and  that  the  writ  de  contumace  capiendo 
was  not  lodged  with  the  sheriff  at  any  time  between  the  teste  and  return 
day  thereof;  but  that,  after  the  return  day,  and  after  the  sheriff  was 
out  of  office,  namely,  on  June  13th,  1838,  he  made  the  return  of  non  est 
inventus  at  the  instance  of  the  prosecutors ;  and  the  capias,  founded  on 
such  return,  issued  from  the  Crown  Office  on  June  21st,  though  tested 
on  24th  May.  It  was  also  stated  that  the  defendant  could  have  been 
found  within  the  bailiwick  between  the  teste  and  return  day  of  the  writ 
de  contumace  capiendo. 

The  objections  chiefly  relied  upon  for  the  defendant  were  as  follows. 
1.  That  the  sheriff  could  not  receive  the  writ  de  contumace  capiendo, 
for  the  purpose  of  executing  it,  after  the  day  of  the  return,  such  a  course 
being  irregular,  more  especially  in  a  case  affecting  liberty.  2.  That  a 
return,  stating  that  the  party  '*  is  not"  found,  was  incorrect,  the  proper 
return  being  that  he  "  cannot  be"  found.     3.  That  the  defendant  could 

(a)  A  like  motion  was  mftde  in  the  same  cause,  and  onder  oircumstanoes  not  material^/ 
different,  as  to  a  capias  on  significavit  from  the^igh  Court  of  Delegates. 

{b}  Tliia  recital  was  as  follows.  **  We  lately,  by  our  writ  directed  to  you,  commanded 
you  that  you  should  attach  the  said  Thomnti  Bourke  Ricketts  by  his  body  until  he  should 
have  uade  satisfaction  for  the  said  contempt,  and  how  yon  should  execute  this  our  prv- 
cept  you  were  to  notify  to  us  on  the  lltii  day  of  January  then  next,  wberesoever  we 
bhuuld  then  be  in  England,  and  to  have  there  that  writ :  And  whereas  in  obedience  to 
the  said  writ  y\iu  returned  to  us  that  the  said  T.  B.  R.  was  not  found  in  your  bailiwick, 
a«  iu  our  Court  before  us  it  appears  upon  record :  Therefore,"  &o. 
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have  been  found  in  the  bailiwick  between  the  teste  and  return  day  of 
the  writ  de  conturaace  capiendo.  4.  That  the  last-mentioned  writ  was, 
in  point  of  fact,  issued  in  vacation,  and  was  returned  by  the  sheriS"  vhen 
he  was  out  of  oflBce.  6.  That  no  continuances  appeared  to  have  been 
entered  between  the  return  day  of  that  writ  (January  11th)  and  the  teste 
of  the  capias  cum  proclamatione,  (May  24th.)  6.  That,  on  the  return 
non  est  inventus,  proclamation  should  be  ordered  peremptorily,  whereas 
the  capias  here  directed  it  in  the  alternative  only  "  if  the  said  T.  B.  II. 
shall  not  be  found,"  &c.  The  enactments  referred  to  were  63  G.  ?,  c. 
127,  83.  1,  2,  3,  and  5  Eliz.  c.  23,  ss.  2,  3,  4. 

Sir  W,  W.  Follett  and  Stammers  now  showed  cause. (a) — The  writ  de 
conturaace  capiendo,  as  recited,  appears  to  have  been  tested  and  made 
returnable  at  proper  times,  and  regularly  returned.     By  stats.  63  6.  3, 
c,  127,  8.  1,  and  5  Eliz.  c.  23,  s.  2,  the  writ  is  "  delivered  of  record"  to 
the  sheriff,  in  Court,  and  the  return  appears  of  record.     The  delivery 
was  the  act  of  the  Court ;  and  the  proceedings,  being  of  record,  cannot 
be  averred  against.     Besides,  "  where  the  teste  of  the  writ  is  in  support 
of  justice,  no  averment  shall  be  made  against  it ;"  Mason  v.  March,  3 
Salk.  397 ;  which  is  consistent  with  the  doctrine  of  Lord  Mansfield  in 
Johnson  v.  Smithy  2  Burr.  960.     And,  taking  this  return  as  made  by  a 
late  sheriff,  it  is  not  bad  on  that  account:  a  return  may  be  so  made. (6) 
Nor  is  it  a  substantial  objection  that  the  writ  de  contumace  capiendo 
was  issued  in  vacation.     The  teste  in  term  is  a  mere  fiction.     As  to  the 
delivery  of  the  writ,  the  first  writ  was  not  one  to  be  delivered  for  the 
purpose  of  execution,  but  merely,  according  to  stat.  6  Eliz.  c.  23,  s.  3, 
to  ground  further  process :  therefore  it  was  not  necessary  that  it  should 
actually  have  been  delivered  to  the  sheriff,  or  non  est  inventus  returned, 
before  the  ulterior  process  issued,  so  that  the  proceedings  were  regularly 
entered  up  at  last.     [Patteson,  J. — If  we  had  been  called  upon  to  issue 
the  second  writ  under  the  circumstances  mentioned,  we  should  not  have 
done  it.     These  fictions  are  not  to  be  encouraged,  especially  in  cases' 
affecting  liberty.]     The  same  objection,  if  valid,  might  have  prevailed 
in  Taylor  v.  Gregory,  2  B.  &  Ad.  257,  (212  E.  C.  L.  II.)    [Lord  Denman, 
C.  J. — There  the  object  of  the  proceeding  was  to  save  the  Statute  of 
Limitations.    Here  it  is  to  take  away  liberty.]    In  that  case  the  defend- 
ant was  arrested  on  the  process,  as  con  tinned,  (c)     It  is  sufficient,  here, 
that  a  writ  appears,  upon  which  the  capias  cum  proclamatione  might  be 
grounded,  such  prior  writ  being  properly  tested  and  returned.     [Patte- 
BON,  J.— Such  an  argument  may  be  good  where  a  regular  proceeding  has 
been  taken,  and  back  writs  are  issued  to  warrant  it  in  point  of  form  ; 
but  here  the  acts  of  parliament  expressly  provide  that  the  writ  de  con- 
tumace capiendo  shall  be  returned  before  the  writ  of  capias  issues ;((/) 
and  you  take  upon  you  to  issue  the  capias  in  the  first  instance.]     There 
is  no  reason  that  the  continuances  between  the  return  of  the  first  writ 
and  issuing  of  the  second  should  not  be  entered  now.     The  rule  Hil.  4 
W.  4,  General  Mules  and  Regulations,  2,  5  B.  &  Ad.  ii.,  (27  E.  C.  L. 
K.,)  does  not  affect  the  practice. in  cases  of  this  kind.     As  to  the  procla- 

(a)  The  Coart  not  having  given  judgment  on  all  the  objections,  the  report  is  confined, 
as  much  as  possible,  to  that  part  of  the  argument  which  bears  upon  the  points  decided,  or 
on  which  an  intimation  of  opinion  was  giyeo. 

(A)  See  Rex  v.  The  laU  Sftenff  of  Middtetex,  4  East,  604.     8tat.  8  &  I  W.  4,  c.  99,  i.  7 

(c)  See  2  B.  k  Ad.  260,  (22  E.  C.  L.  K.) 

id)  5  ElU.  0.  23,  ss.  2,  8,  4 ;  68  0.  8,  c.  127,  i.  1. 
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niation,  it  is  sufficient  that  the  direction  in  the  writ  fulfils  the  intention 
of  the  statute,  though  not  strictly  accordant  with  it  in  point  of  mere 
form.  It  cannot  have  been  intended  that,  if  the  defendant  was  in  cus- 
tody after  the  return  of  non  est  inventus,  proclamation  should  be  made 
for  him  to  yield  himself  to  the  gaol. 

Sir  i?'.  Pollock  and  J,  IF.  Smithy  contra. — The  return  is  irregular,  the 
sheriff  having  received  the  writ  after  the  return  day  named,  and  after 
he  was  out  of  office.  Returns  should  be  on  the  day  named  in  the  writ, 
or  before ;  Com.  Dig.  Retorn  (C.  1).  No  relaxation  will  be  allowe<l  in 
a  penal  case.  It  is  said  that  the  only  object  of  the  writ  is  to  lay  a 
foundation  for  the  capias  cum  proclamatione ;  but  in  John  Parker^M 
Case^  Cro.  Car.  682,  a  party  taken  under  a  writ  de  excommunicato 
capiendo  was  discharged  on  habeas  corpus  because  the  writ  had  not  boon 
brought  into  K.  B.  and  enrolled  there,  and  delivered  in  convenient  time 
to  the  sheriff.  Stat.  6  Eliz.  c.  23,  s.  2,  prescribes  strictly  the  time  of 
bringing  the  writ  into  Court,  delivering  it  of  record,  &c. ;  which  shows 
that  the  steps  are  not  fictitious,  and  that  the  allegations  on  the  return 
must  correspond  with  the  facts.  It  is  argued  that  the  return  cannot  be 
controverted ;  but,  upon  the  face  of  it,  there  is  a  memorandum  showing 
the  date  of  the  receipt.  If  that  be  not  taken  as  part  of  the  sheriff's 
return,  he  will  be  liable  to  an  action  for  a  false  return.  Undei 
Stat.  5  Elfz.  c.  23,  ss.  5,  6,  7,  there  are  cumulative  penalties  on  suc- 
cessive defaults  in  paying  obedience  to  writs  of  capias.  Could  a  party 
keep  the  process  in  his  own  hands  for  a  long  time,  and  then  entei 
up  the  successive  steps  fictitiously,  so  as  to  render  the  opposite  partj 
liable  ?  No  analogy  exists  between  a  penal  statutory  proceeding  like 
this  and  writs  at  common  law  where  steps  may  be  supplied  to  make  pro- 
ceedings appear  regular.  An  Anonymous  Case,  Cro.  Jac.  666,  shows 
the  strictness  required  in  returning  the  capias.  There  is  here,  independ- 
ently of  the  facts  supplied  by  affidavit,  and  of  the  memorandum,  a  dis- 
continuance on  the  face  of  the  writ.  In  Willett  v.  Archer^  1  Man.  k 
R.  317,  (17  E.  C.  L.  R.,)  it  was  held,  even  in  the  case  of  a  bill  of  Mid- 
dlesex, that  a  term  must  not  intervene  between  the  return  of  the  alias 
and  issuing  of  the  pluries.  And  in  Com.  Dig.  Pleader  (V  3)  it  is  said, 
'*  A  capias  cannot  be  continued  intermitting  a  term :"  "  nor,  a  capias 
vtlagaturn :"  *'  So,,  in  an  appeal,  if  the  process  leaves  a  day  between,  it 
will  be  a  discontinuance."  The  words  of  stat.  6  Eliz.  c.  23,  s.  4,  "  upon 
every  such  return,"  show  that  the  omission  here  is  a  discontinuance  and 
an  irregularity.  The  capias  cum  proclamatione  is  merely  a  continuance 
of  the  writ  de  contumace  capiendo.  Further,  the  statute  directs  that 
the  capias  shall  issue  with  order  for  proclamation  absolutely,  not,  as  here, 
contingently.  The  statute  is  precise ;  and,  being  penal,  must  be  strictly 
followed.  Sect.  14  shows  that  the  legislature  intended  proclamation  to 
be  made  in  the  bailiwick  where  the  defendant  is.  It  is  said  that,  if  the 
defendant  be  found  in  the  bailiwickf  the  proclamation  is  unnecessary. 
But  it  does  not  follow,  from  his  being  in  the  bailiwick,  that  he  should 
I'C  found  there.  And  the  object  of  the  proclamation  is  to  give  the  party 
notice  to  come  in.  Besides,  it  cannot  be  known,  before  the  return,  that 
the  defendant  will  not  be  found ;  and  the  statute  requires  that  the  pro- 
clamation should  be  made  ten  days  before  the  return.  [Pattbson,  J. — 
Sect.  14  provides  only  for  the  case  where  the  addition  is  not  good.]  The 
meaning  is  that  the  addition  of  iiupcr  is  to  be  given  where  the  party 
was  recently  of  another  county. 
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Lord  Denman,  C.  J. — The  sheriff  has  not  made  a  proper  return. 
There  is  a  discontinuance  on  the  face  of  the  proceedings.  Whether  this 
defect  could  be  supplied  or  not,  it  must  not  appear.  The  rule  must 
therefore  be  made  absolute  on  this  ground ;  and  it  is  not  necessary  to 
discuss  the  other  points. 

Patteson,  J. — I  am  satisfied  that  this  writ  is  irregular.  The  writ 
was  brought  hither  and  delivered  of  record  in  Michaelmas  term,  1887, 
returnable  in  January,  1838.  Now,  according  to  the  memorandum,  it 
was  not  put  into  the  sheriff's  hands  till  June,  at  which  time  the  writ  was 
out,  and  the  sh'eriff  no  longer  in  office.  But,  if  we  look  to  the  proceed- 
ings alone,  we  find  an  interval  which  is  quite  fatal.  The  act  of  parlia- 
ment requiring  that  the  successive  steps  should  be  taken  after  each  return, 
the  proceedings  ought  to  show  when  the  return  was  made ;  but  they 
show  only  an  hiatus.  And,  if  this  is  to  be  supplied  by  affidavit,  the 
facts  will  be  brought  before  us  which  show  that  in  truth  the  sheriff 
received  the  writ  too  late.  That  the  sheriff  did  not  make  the  return  in 
proper  time  was  the  fault  of  the  party  who  sued  the  writ  out,  and  who 
cannot  now  cure  the  defect. 

Williams,  J. — I  am  of  the  same  opinion.  In  a  proceeding  tending 
to  such  penal  consequences,  and  founded  on  statute,  we  cannot  supply 
matter  by  intendment.  I  must  also  say  that,  where  the  statute  expressly 
requires  proclamation  to  be  made  before  the  return  of  the  wftt,  it  is  too 
much  to  consider  that  an  idle  ceremony.  There  may  well  be  an  intelli- 
gible meaning.  I  do  not  know,  or  think,  that  it  follows,  as  a  matter  of 
course,  from  a  party  being  within  the  bailiwick,  that  the  sheriff  can  take 
him.  Perad venture  the  proclamation  might  brine  him  in.  At  all  events 
that  is  a  formidable  objection ;  and,  as  to  the  other,  I  am  satisfied  that 
it  is  fatal. 

CoLERiBGB,  J.J  concurred.  Rule  absolute. 


Ex  parte  BODENHAM,  Under-sheriff  of  HEREFORDSHIRE.— 

p.  959. 

In  the  Matter  of  JEPHSON,  a  Lunatic,  (a) 

Where  an  attorney,  attending  a  eommiarion  of  lanacy  for  the  petitioner,  promised  the  under- 
sheriff  to  pay  the  fees  due  to  him,  the  commissioners  and  the  jury,  on  the  inquisition  being 
returned,  but  fiiiled  to  do  so  on  the  return  and  on  request,  this  Tlourt  granted  a  rule  calling 
npon  him  to  pay  such  fees,  on  the  ground  that,  when  his  undertaking  was  accepted,  credit 
was  giTen  to  him  in  his  professional  character.  And  it  was  held  no  objection  to  such  rule, 
that  the  proceedings  in  respect  of  which  the  obligation  was  bcurred  took  place  in  another 
Court 

Busby  had  obtained  a  rule  calling  upon  fVilliam  Parker^  an  attor- 
ney of  this  Court,  to  show  cause  why  he  should  not  pay  to  Mr.  Roden- 
ham,  the  under-sheriff  of  Herefordshire,  several  sums  of  money  pursu- 
ant to  his  undertaking.  By  the  affidavit  of  Mr.  Bodenham,  upon  which 
the  rule  had  been  granted,  it  appeared  that  a  commission  de  lunatico 
inquirendo  directed  to  certain  persons  in  the  county  of  Hereford,  had 
been  issued  to  ascertain  the  state  of  mind  of  John  Jephson,  an  alleged 

(a)  The  arguments  and  judgments  in  this  case  are  ex  relatione  Bnsbj* 
VOL.  XXXV. — 69  \ 
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lunatic :  that  Bodeiiham,  as  ander-sherifT,  by  virtue  of  the  commission- 
ers' precept,  summoned  the  jury :  that  the  inquiry  lasted  several  days: 
that  the  fees  payable  to  the  commissioners,  the  jury,  and  Bodenham  as 
tinder-sheritf,  amounted  to  376/. :  that  at  the  last  meeting  Mr.  Parker, 
who  had  attended  tlie  inquiry  as  solicitor  for  the  petitioner,  stated  that 
he  was  unprepared  with  money  to  pay  the  commissioners  and  jury,  but 
offered  his  undertaking  to  discharge  all  the  fees  when  the  inquisitiou 
should  he  returned ;  that  Bodenham  thereupon  communicated  witli  the 
commissioners  and  jury,  who  instructed  him  to  make  such  terms  with 
Parker  as  would  insure  payment,  and  that  Parker  then  gave  him  the 
following  written  undertaking.  "  Ross^  9th  Marchy  1838,  In  the  Mat- 
ter  ofJephson^  a  supposed  lunatic.  I  hereby  undertake  to  pay  to  Fran- 
cis Lewis  Bodenham,  gentleman,  under-sheriff  of  ihe  county  of  Here- 
ford, the  several  fees  payable  to  the  commissioners,  juiy,  under-sheriff, 
and  bailiffs,  for  the  execution  of  this  commission,  upon  the  inquisition 
being  returned  and  delivered  to  the  proper  authority.  Wm.  Parker.^^ 
The  inquisition  was  returned,  and  filed  in  the  petty  bag  office ;  but 
Parker  refused,  on  request,  to  pay  the  fees.  Parker  stated,  in  his  affi- 
davit in  answer,  that  he  had  always  said,  when  requested  to  pay  the 
fees,  that  he  would  pay  what  was  justly  due  when  he  received  the 
amount  from  his  client ;  but  he  added  that  the  client  had  npt  yet  paid 
him  such  aAiount. 

fV.  H,  Watson  now  showed  cause.  This  is  a  novel  application,  and 
goes  further  than  any  that  can  be  cited.  It  is  very  doubtful  whether 
tiie  Court  has  jurisdiction :  for,  in  the  first  place,  all  the  proceedings  in 
respect  of  which  the  present  claim  arises  occurred  in  another  Court, 
namely,  the  Court  of  Chancery ;  secondly,  there  was  no  privity  between 
Parker  and  Bodenham.  If  there  was,  the  Court  of  Chancery  should  be 
applied  to.  It  is  true  that  Parker  is  an  attorney  of  this  Court ;  but  the 
correct  test  of  jurisdiction  is,  in  what  Court  the  undertaking  was  given. 

Busby ^  contra.  The  application  is  not  new  in  pruiciple.  First,  the 
jurisdiction  of  this  Court  is  clear.  In  the  Matter  o/jJitkin^  4  B.  & 
Aid.  47,  (6  E.  C.  L.  R.  344,)  and  In  the  Matter  of  Knight ,  1  Bing.  91, 
(8  E.  C.  L.  R.  259,)  show  the  principle  upon  which  the  Courts  entertain 
summary  applications  like  the  present  It  is  that,  where  a  reasonable 
presumption  exists  that  the  attorney  was  trusted  in  consequence  of  his 
professional  character,  and  he  does  not  show  any  sufficient  excuse  for 
not  fulfilling  the  trust,  he  ought  to  be  compellable  forthwith  to  do  his 
fluty,  and  the  complaining  party  should  not  be  put  to  an  action  or  bill 
in  equity.  Here,  the  professional  character  in  which  Parker  appeared 
before  the  commissioners  was  the  sole  ground  of  the  confidence  reposed 
by  Bodenham  in  his  undertaking :  and  no  excuse  is  alleged  for  the  non- 
performance. The  fact  that  these  proceedings  took  place  in  another 
Court  cajinot  defeat  the  general  jurisdiction  which  the  Courts  have 
over  their  officers.  Evans  v.  Duncombe,  I  Cro.  &  J.  372,  S.  C.  1  Tyrwh. 
283,  and  In  re  GreaveSj  1  Cro.  &  J.  374,  note  (a),  show  that  this  appli- 
cation is  properly  made  here.  Secondly,  this  is  a  fit  case  for  tlie  exer- 
cise of  the  jurisdiction,  not  only  because  it  falls  within  the  principle, 
but  also  because,  if  the  rule  be  discharged,  there  may  be  a  faihire  of 
justice,  inasmuch  as  it  is  doubtful  whether  the  undertaking  would  sup- 
port an  action,  though  in  fairness,  arid  according  to  the  obvious  mean- 
ing of  the  parties,  it  ought  to  be  fulfilled.  (He  also  stated  that  the 
reason  for  not  applying  to  the  Lor<f  Chancellor  was  that  a  member  of 
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the  Chancery  Bar  had  given  an  opinion  that  his  lordship  had  no  juris- 
diction. 

Lord  Denman,  C.  J.  It  seems  to  me  that  this  rule  should  be  made 
absolute.  The  authorities  cited  show  that  our  jurisdiction  is  not  taken 
away  by  reason  of  this  undertaking  having  been  given  in  a  proceeding 
in  another  Court ;  and,  that-  being  so,  the  case  is  certainly  within  the 
principle  upon  which  we  act  on  similar  occasions. 

Patteson,  J.  I  am  of  the  same  opinion.  In  iht  Matter  ofAiiken 
is  an  authority  in  support  of  the  rule.  That  case  proceeded  on  the 
principle  of  the  trust  and  confidence  necessarily  reposed  in  attorneys  in 
their  professional  character ;  and,  though  it  carried  the  principle  a  great 
way,  I  am  perfectly  satisfied  that  the  decision  was  a  sound  one.  lu 
the  present  case,  what  was  the  inducement  to  the  party  to  accept  Mr. 
Parker's  undertaking?  Clearly  the  circumstance  that  he  was  an 
attorney  acting  professionally  for  the  petitioner.  Confidence,  therefore, 
was  placed  in  him  in  that  character ;  and  the  case  falls  within  the  prin- 
ciple I  have  mentioned. 

Williams  and  Colebidoe,  Js.,  concurred. 

Rule  absolute,  (a) 
(a)  See  /n  iht  Matter  of  Mania,  2  A.  &  E.  582»  (29  £.  C.  L.  R.  163.) 


POZZI  against  JAMES  SHIPTON  and  MAURICE  SHIPTON.— 

p.  963. 

Declaration  stated  that  plaintiff  delivered  to  defendants,  and  they  accepted  and  received  from 
him,  goods  to  be  taken  care  of  and  carried  and  conveyed  by  defendants  from  L.  to  B.  and 
there  delivered  to  P.  P.  for  plahitiff,  for  reasonable  reward  to  defendants  in  that  behalf,  and 
thereupon  it  became  the  duty  of  defendants  to  take  due  care  of  such  goods  while  they  so  had 
the  charge  thereof  for  the  purpose  aforesaid,  and  to  take  due  and  reasonable  care  in  and  about 
the  conveyance  and  delivery  thereof  as  aforesaid ;  yet  defendants,  not  regarding  their  duty 
in  that  behalf,  but  contriving,  &«.,  did  not  nor  would  take  due  care,  &c,  but  on  the  contrary, 
whilst  they  had  the  charge,  dec.,  took  such  bad  care,  dec,  that  the  goods  were  injured,  to 
plaintifTs  damage,  &c  Pleas,  Not  Guilty,  and  traverse  of  the  delivery  and  acceptance  modo 
et  forma. 

On  the  trial,  the  plaintiff  gave  no  proof  of  an  express  contract,  but  endeavoured  to  show  that 
the  defendants  were  common  carriers.  No  objection  was  taken  to  the  course  of  evidence. 
The  case  was  proved  as  to  one  defendant  only,  who  was  shown  to  be  a  common  carrier,  and 
a  verdict  was  taken  against  him  and  for  the  other  defendant  On  motion  to  enter  a  nonsuit, 
on  the  ground  that  the  action  was  founded  in  contract,  and  therefore  a  venlict  could  not  pass 
against  one  defendant  only : 

Held  that  the  declaration  mighty  and  therefore  must  af^er  verdict,  be  read  as  a  declaration  against 
carriers  on  the  custom  of  the  realm,  and  consequently  that  the  verdict  was  maintainable. 

i^usere  whether  such  declaration  against  carriers  on  the  custom  would  have  been  sufficient  on 
special  demurrer. 

Case.  The  declaration  stated  that,  on,  &c.,  the  plaintiff  caused  to  be 
delivered  to  the  defendants,  and  the  defendants  then  accepted  and  re- 
ceived of  and  from  the  plaintiff,  a  certain  package  containing  a  looking- 
glass  of  the  plaintiff,  of  great  value,  to  wit,  &c.,  to  be  taken  care  of, 
and  carried  and  conveyed  by  the  defendants  from  Liverpool  to  Bir 
mingham  in  the  county  of  Warwick,  and  there,  to  wit  at  Birmingham, 
to  be  delivered  to  one  Peter  Pensey  for  the  plaintiff,  for  certain  reason- 
able reward  to  the  defendants  in  that  behalf;  and  thereupon  it  then 
be-came  and  was  the  duty  of  the  defendants  to  take  due  care  of  the  said 
package  and  its  contents  whilst  they  so  had  the  charge  thereof  for  the 
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purpose  aforesaid,  and  to  take  due  and  reasonable  care  in  and  about 
the  conveyance  and  delivery  thereof  as  aforesaid ;  yet  the  defendants, 
not  regarding  their  duty  iu  that  behalf,  but  contriving  and  fraudulently 
intending  to  deceive  and  injure  the  plaintiff  in  that  J;>ehalf,  did  not  noi 
would  take  due  care  of  the  said  package  and  its  contents  aforesaid, 
whilst  they  had  the  charge  thereof  for  the  purpose  aforesaid,  or  take 
due  and  reasonable  care  in  and  about  the  conveyance  and  delivery 
thereof  as  aforesaid;  but,  on  the  contrary  thereof,  the  defendants, 
M''hilst  they  had  the  charge  of  the  said  package  and  its  contents  for  the 
purpose  aforesaid,  to  wit  on,  &c.,  took  so  little  and  such  bad  and  impro- 
per care  of  the  said  package  and  its  contents,  and  such  bad  and  un- 
i-easonable  care  in  and  about  the  conveyance  and  deUvery  thereof  as 
aforesaid,  and  so  carelessly  and  negligently  conducted  themselves  in 
the  premises,  that  the  said  looking-glass,  being  of  the  value  aforesaid, 
afterwards,  to  wit  on,  &c.,  became  and  was  broken  and^eatly  damaged. 
To  the  damage  of  the  plaintiff  of  10/.,  &c. 

Pleas :  1.  Not  guilty.  2.  That  plaintiff  did  not  cause  to  be  delivered 
to  defendants,  nor  did  defendants  accept  from  plaintiff,  the  said  pack- 
age, &c.,  to  be  taken  care  of  and  carried,  &c.,  and  safely  to  be  delivered, 
&c.,  for  reward  in  that  behalf,  in  manner  and  form,  &c.  Conclusion  to 
the  country.     Joinder. 

On  the  trial  before  Coleridge,  J.,  at  the  Liverpool  Summer  assizes, 
1836,  the  plaintiff  failed  to  establish  his  case  against  one  defendant, 
but  obtained  a  verdict  under  the  direction  of  the  learned  Judge  against 
the  other,  who  was  proved  to  be  a  common  carrier,  ^tcherley,  Serjt. 
iu  the  ensuing  term,  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  on  the  ground  that  the  action  was  founded  on  a 
contract ;  that,  if  the  declaration  had  been  framed  in  assumpsit,  the 
plaintiff  could  not  have  recovered  against  one  only  of  the  defendants ; 
and  that  the  rights  of  parties  in  this  respect  were  not  to  be  changed  by 
varying  the  form  of  declaration.     A  rule  nisi  having  been  granted, 

Alexander  showed  cause,  in  last  Easter  term,  [a)  The  verdict 
against  one  party  is  maintainable,  because  the  defendants  here  were 
substantially,  though  not  in  form,  charged  by  the  declaration  as  com- 
mon carriers,  and  were  made  liable,  not  on  contract,  but  by  the  custom 
or  common  law  of  the  land.  This  was  the  principle  of  Bretherton  v. 
IVoody  3  Brod.  &  B.  54,  (7  E.  C.  L.  R.  345.)  The  declaration  there 
stated  that  the  defendants  were  proprietors  of  a  stage-coach  for  the  con- 
veyance of  passengers  for  hire,  (which  the  Court  construed  to  mean 
common  carriers,)  and  received  the  plaintiff  to  be  safely  carried  for  hire 
from  A.  to  B.,  and  by  reason  thereof  ought  to  have  safely  carried  him, 
but  that  they,  not  regarding  their  duty,  conducted  themselves  so  care- 
lessly in  that  behalf  that  the  plaintiff,  by  their  carelessness,  while  being 
so  conveyed,  was  injured.  A  second  count  stated  that  the  plaintiff 
became  a  passenger  at  the  special  instance  of  the  defendants,  an  aver- 
ment not  made  here.  But  in  that  case  it  was  held  that  a  verdict' against 
eight  of  ten  defendants,  the  other  two  being  found  not  guilty,  was  good. 

In  Jinsell  v.  Waterhouse^  6  M.  &  S.  285,  the  defendant  pleaded  in 
abatement  to  a  similar  declaration,  that  there  were  parties  jointly  liable, 
who  were  not  sued;  and  the  plea  was  held  bad.  Batlev,  J.,  there 
adverts  to  Govett  v.  JRadnids^e,  3  East,  62,  where  the  declaration  stated 
tliat  three  defendants  had  the  loading  of  a  hogshead  of  treacle  of  the 
(a)  May  3d.    Before  LitUedale,  PetteMtn,  and  Coleridge,  Js. 
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plaintiff,  for  reward  to  be  paid  by  him  to  them,  but  so  carelessly  con 
ducted  themselves  in  the  loading  that,  by  reason  thereof,  the  hogshead 
was  broken  ;  and  a  verdict  against  one  defendant  only  was  held  good; 
and  he  says  that,  if  it  were  necessary  to  choose  between  conflicting 
cases,  (which  necessity,  however,  he  thinks  does  not  arise,)  he  should 
be  disposed  to  adhere  to  Goveii  v.  Radnidge.  But  the  decision  there,  as 
well  as  those  before  cited,  must  be  overruled,  if  the  defendants  succeed 
here ;  and  yet  the  present  is  a  stronger  case  for  the  plaintiff  than  that ; 
for  there  the  averments  of  the  declaration  tended  more  directly  to  show 
a  contract  with  the  party  against  whom  a  verdict  was  found.  Ttie 
principle  of  the  decision  in  that  case  is  illustrated  by  Mast  v.  Goodson^ 
3  VVils.  348,  and  Brotmi  v.  Dixon^  1  T.  R.  274.  The  general  result 
of  the  authorities  is  thus  stated  in  note  (e)  to  Cabell  v.  Vaughan^  1 
Wms.  Saund.  291  e,  5th  ed. ;  "Where  the  action  is  maintainable  for 
the  tort  simply  without  reference  to  any  contract  made  between  the 
parties,  no  advantage  can  be  taken  of  the  omission  of  some  defendants, 
or  of  the  joinder  of  too  many,  as  for  instance  in  actions  against  carriers, 
which  are  grounded  on  the  custom  of  the  realm.  But  where  the  action 
is  not  maintainable  without  referring  to  a  contract  between  the  parties, 
and  laying  a  previous  ground  for  it  by  showing  such  contract,  there, 
although  the  plahitiff  shapes  his  case  in  tort^  he  shall  yet  be  liable  to  a 
plea  in  abatement,  if  he  omit  any  defendant,  or  to  a  nonsuit,  if  he  join 
loo  many :  for  he  shall  not  by  adopting  a  particular  form  of  action  alter 
the  situation  of  the  defendant." 

As  to  the  cases  which  may  be  relied  upon  on  the  other  side.  In 
Powell  V.  Layton^  2  New  Rep.  365,  the  declaration  had  words  evi- 
dently referring'  to  a  contract,  and  was  substantially  in  assumpsit,  as 
was  observed  by  Dallas,  C.  J.,  in  delivering  the  judgment  of  the  Court 
of  Common  Pleas  in  Bret  her  ton  v.  Wood  ;  Max  v.  Ruber  tSj  2  New.  Rep. 
424,  S.  C.  (but  no  decision  on  this  point,)  in  error,  12  East,  89,  follows 
up  the  decision  in  Powell  v.  Lay  ton,  Bayley,  J.,  refers  to  these  cases 
in  Aasell  v.  JVaierhousej  when  stating  that,  if  there  were  a  conflict  of 
decisions,  he  should  adhere  to  Govett  v.  Radnidge.  In  fVeall  v. 
Kingy  12  East,  452,  where  it  was  held  that  one  of  the  two  defendants 
could  not  be  found  guilty  as  for  a  tort,  the  joint  warranty  declared  upon 
was  inseparable  from  a  joint  contract,  which  not  being  proved,  the 
whole  case  failed.  Lord  Ellenborough  said  that  the  Court  thought 
it  better  to  decide  the  case  on  this  ground  tlian  by  "  a  reference  to  any 
cases  either  of  doubtful  authority,  or  in  which  the  particular  facts  may 
seem  to  afford  a  special  rule  of  construction ;"  Powell  v.  Lay  ton  having 
been  cited  in  the  argument.  In  Green  v.  Greenbank,  2  Marsh,  485, 
the  ground  of  action  was  substantially  contract ;  and  the  point  really 
decided  was  that,  in  such  a  case,  the  plaintiff  could  not,  by  declaring 
in  tort,  exclude  the  defence  of  infancy.  In  Buddie  v.  WilUony  6  T.  R. 
369,  nothing  was  judicially  determined  (though  an  opinion  was  ex- 
pressed) on  the  point  now  in  question.  In  Boson  v.  Sand/ord,  2  Salk. 
440,  3  Salk.  203,  and  in  several  other  reports,  (a)  the  declaration 
charged  the  defendants  on  an  undertaking  to  carry  safely;  and  the 
judgment,  which  was  for  the  defendants  by  reason  of  non-joinder,  pro- 
ceeded on  the  ground  that  they  were  charged  upon  contract.  Thi» 
case,  therefore,  is  not  in  point ;  and  its  authority  has  been  questionei' 
in  some  material  respects ;  Govett  v.  Radnidge,  3  East,  62,  see  p.  6y 
(a)  See  the  decUrmtton  in  Carth.  69,  tnd  3  Show.  478. 
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In  Dale  v.  7/a//,  1  Wils.  281,  this  Court  appears  to  have  considered  an 
action  against  carriers  on  the  custom  of  the  realm  in  the  same  light  as 
an  action  ex  contractu ;  hut  the  declaration  there  was  expressly  in  as 
sumpsit.  The  declaration,  in  the  present  case,  does  not  allege  that  the 
defendants  were  common  carriers ;  but  it  is  usual  now  to  omit  the  cir- 
cumstantial allegations  formerly  introduced ;  and  the  plaintiff  may  (as 
is  laid  down  in  1  Selw.  N.  P.  414,  9th  ed.,)  "adopt  a  more  general 
form,  (omitting  the  recital  of  the  custom,)  and  allege  his  gravamen  as 
consisting  in  a  breach  of  duty  arising  out  of  an  employment  for  hire, 
and  may  consider  that  breach  of  duty  as  a  tortious  negligence.*'  And, 
if  upon  the  whole  the  declaration  appears  to  be  founded  on  the  custom, 
the  Court,  after  verdict,  will  lean  to  that  construction  which  supports 
the  plaintiff's  claim.  If  the  objection  be  merely  that  the  declaration  is 
faulty  in  itself,  that  is  no  ground  for  the  present  application. 

Jitcherlei/,  Serjt.,  and  Crompton,  contri.  The  non-joinder  in  this 
case  was  fatal.  The  declaration  is,  by  its  terms,  evidently  founded  on 
contract:  and,  if  this  were  not  so,  the  count  should  have  distinctly 
charged  the  defendant  with  liability  on  some  ground  of  duty,  as  by 
office,  public  or  otherwise,  or  custom.  [Coleridge,  J.  If  the  decla- 
idtion  is  on  contract,  why  did  not  you  plead  non-assumpsit?]  That 
might,  perhaps,  have  been  done ;  but  the  question  is  upon  the  case  as 
now  situated.  If  a  duty  independent  of  contract  can  be  inferred  from 
this  declaration,  any  person  undertaking  to  carry  goods,  though  not  a 
public  carrier,  may  be  charged  on  the  g*'ound  of  duty.  [Patteson,  J. 
You  would  say,  that  even  if  both  defendants  had  been  proved  to  be 
common  carriers,  they  were  both  entitled  to  a  verdict,  unless  a  contract 
was  proved.]  At  any  rate  a  nonsuit  may  be  demanded.  The  general 
rule  is,  that  where  an  action  appears  on  the  pleadings  to  be  really 
founded  in  contract,  though  formally  in  tort,  the  incidents  of  an  action 
on  contract  apply;  one  of  which  is,  that  all  the  contracting  parties 
must  be  fixed  at  nisi  prius.  The  only  incident  of  an  action  on  con- 
tract not  applicable  in  such  a  case  is,  the  right  of  adding  a  count  in 
assumpsit;  and  the  rules  on  this  subject,  if  settled,  are  anomalous. 
Where  the  action  is  framed  as  in  tort,  but  is  founded  on  contract,  the 
plaintiff  has  been  held  for  that  reason  entitled  to  nominal  damages, 
though  no  real  injury  had  been  sustained :  Marzetti  v.  Williams^  1  B. 
&  Ad.  415,  (20  E.  C.  L.  R.  412 ;)  Godefroy  v.  Jotfy  7  Bing.  413,  {a)  (20  E. 
C.  L.  R.  183.)  In  instil  v.  Water  house,  6  M.  &  S.  385,  the  judg- 
ment  (whether  founded  on  a  right  view  of  the  declaration  or  not)  pro- 
ceedec)  on  the  ground  that  the  defendant  was  in  fact  charged  on  the 
custom  of  the  realm  as  a  common  carrier.  The  same  observation 
applies  to  Brttherton  v.  tVood,  3  Brod.  &  B.  54,  (7  E.  C.  L.  R.  345;) 
and  Dallas,  C.  J.,  there  points  out  that  in  Powell  v.  Lay  ton,  2  New 
Rep.  365,' the  action  was  against  owners  of  a  ship,  not  stated  to  be  a 
general  ship  carrying  the  goods  of  all  who  chose  to  send  them ;  the 
employment  was  stated  to  be  a  particular  employment,  at  the  special 
request  of  the  defendants ;  the  action  was,  therefore,  founded  on  a  par- 
ticular contract ;  and,  that  being  so,  he  does  not  deny  the  case  to  be 
good  law.  He  makes  similar  observations  on  Max  v.  Robertsj  2  New 
Rep.  454.  But  he  says,  as  to  the  duty  of  a  common  carrier,  **a  breach 
of  this  duty  is  a  breach  of  the  law,  and  for  this  breach  an  action  lies, 
founded  on  the  common  law,  which  action  wants  not  the  aid  of  a  con* 

(a)  See  p.  410. 
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tract  to  support  it."  Here  the  declaration  states  that  the  plaintiflf  de« 
livered  to  the  defendants,  and  they  accepted  and  received  from  him,  a 
package  to  be  taken  care  of  and  carried  and  conveyed  by  them  from 
Liiverpooi  to  Birmingham,  and  there  delivered,  for  reasonable  reward 
to  the  defendants  in  that  behalf,  and  thereupon  it  became  their  duty  lo 
<:arry  safely.  That  alleges  no  duty  on  the  custom ;  it  states  either  a 
particular  contract  or.no  ground  of  obligation  at  all.  [Coleridgs,  J. 
Under  the  general  words  of  the  declaration  the  plaintiff  offered  evi- 
dence to  show  that  he  stood  in  a  relation  to  the  defendants  which  would 
have  created  a  duty.  Does  your  objection  amount  to  more  than  point 
ing  out  a  fault  in  the  declaration  ?  Or  should  not  you  have  contendec 
at  the  trial  that  the  evidence  was  improper  ?  And,  not  having  done 
so,  can  yon  claim  to  enter  a  nonsuit  ?]  The  question  is  not  as  to  the 
medkim  of  proof,  but  what  the  plaintiff  imdertakes  by  his  pleaduig  to 
prove.  If  a  contract  is  alleged,  it  may  be  proved  by  showing  that  the 
defendants  received  the  goods  as  common  carriers,  from  which  fact  a 
contract  would  be  inferred.  [Patteson,  J.  That  is  contrary  to  the 
doctrine  of  Bretherton  v.  WoodJ]  The  question  there,  and  in  ^nsell 
Y.  fVuterhause^  was  not  whether  any  contract  subsisted,  but  whether 
the  action  was  necessarily  founded  in  contract.  If  there  was  a  tort  on 
which  the  action  might  be  founded,  the  incidents  of  an  action  of  tort 
were  applicable,  although  there  might  in  point  of  law  have  bepn  a  con- 
tract also,  as  indeed,  there  is  in  every  case  of  bailment  in  which  tort 
may  be  brought.  But,  where  there  is  a  contract,  that  may  be  sued 
upon,  though  there  be  tort  also ;  and  here,  if  the  contract  was  to  be 
proved  through  the  medium  of  showing  the  parties  to  be  common  car- 
riers, complete  proof  should  have  been  given  as  to  both,  or  the  action 
failed. 

There  is  no  case  really  adverse  to  the  present  defence  except  Govett 
V.  Badnidge,  3  East,  62.  That  case,  however,  is  inconsistent  with  the 
other  decisions,  particularly  Boson  v.  Sandford^  2  Salk.  440;  3  Salk. 
203;  which  (on  very  full  consideration)  was  upheld,  and  Goveti  v.  Bad- 
nidgty  in  effect  overruled  ;  note  (4)  to  Cabell  v.  Vaughan^  1  Wras, 
Saund.  291  e,5th  ed.,  in  Powell  v.  Laylon^  2  New  Rep.  365.  [Patte- 
son, J.  It  is  strong  to  say  ^  overruled,"  because  it  is  clear  that  Powell 
V.  Lay  ton  would  itself  have  been  overruled,  if  brought  into  the'  King's 
Bench  on  error.]  In  the  note  [e]  to  the  passage  of  VVms.  Saund.  just 
cited,  it  is  said  that  the  incidents  of  an  action  of  tort,  as  to  joinder, 
apply  <'  where  the  action  is  maintainable  for  the  tort  simply  without 
reference  to  any  contract ;"  otherwise,  "  where  the  action  is  not  main- 
tainable without  referring  to  a  contract  between  the  parties,  and  laying 
a  previous  ground  for  it  by  showing  such  contract,"  for  the  plaintiff 
'^  shall  not  by  adopting  a  particular  form  of  action  alter  the  situation  of 
the  defendant.  On  this  last  ground,  undoubtedly,  the  case  of  Green  v. 
Greenbankj  2  Marsh,  485,  was  determined,  in  which  it  was  held  that 
infancy  was  a  good  plea  to  an  action  on  the  case  on  a  warranty." 
Jennings  v.  Bundally  8  T.  R.  335,  is  to  the  same  effect.  In  Buddie  v. 
Willson^  6  T.  R.  369,  the  defendant  was,  in  form,  charged  in  tort  for 
neglect  of  duty  as  a  common  carrier,  and  pleaded  in  abatement,  the 
Don-johider  of  his  partners;  and  the  Court  thought  that  such  a  plea,  if 
pleaded  in  time,  would  have  been  good,  the  cause  of  action  arishig 
quasi  ex  contractu.  [Coleridge,  J.  How  is  that  reconcilable  with 
Bieiherton  v.  fVoud?  Pattesok,  J.  The  opinion  expressed  in  Buddte 
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V.  JVilhon  is  a  mere  dictum.  The  plea  was  held  bad,  as  havmg  beeti 
pleaded  after  a  general  imparlance.]  fVeall  v.  King^  12  East,  452,  is 
ill  point.  The  declaration  there  stated  that  the  defendants  exposed  lambs 
to  sale  as  <<  stock,"  and  that  the  plaintiff  bargained  with  them  for  the  said 
lambs  as  and  for  stock,  at  a  certain  price  to  be  therefore  paid  by  plaintiff 
to  defendants ;  and  that  defendants,  by  falsely  warranting  the  said  lambs 
to  be  stock,  deceitfully  sold  the  same  to  plaintiff  as  and  for  stock,  for  a 
price,  &c.,  whereas  at  the  time  of  the  warranty  they  were  not  stock,  &c. 
The  plea  was  Not  Guilty;  and  on  the  trial,  no  evidence  was  given  to 
affect  more  than  one  defendant.  It  was  contended  that  a  verdict  might 
pass  against  one,  the  action  being  on  the  tort,  not  the  contract ;  but 
Heath,  J.,  directed  a  nonsuit,  saying,  that  if  that  reasoning  were  to 
prevail,  every  breach  of  promise  might  be  converted  into  a  tort.  And 
he  refered  to  Powell  v.  Layton^  2  New  Rep.  365,  and  Max  v.  Roberta, 
2  New  Rep.  454,  as  lately  decided  against  the  authority  of  Goveti  v. 
EadnidgBy  3  East,  62.  Lord  Ellenborough  said,  in  delivering  the 
judgment  of  the  Court  in  IVeallv.  King, — ^'^  It  cannot  be  questioned 
that  the  allegation  of  a  joint  contract  oif  sale  was  not  only  material^ 
but  essentially  necessary -to  a  joint  warranty  alleged  upon  record  to 
have  been  made  by  the  supposed  sellers,  by  whatever  circumstances, 
and  in  whatever  action,  be  the  same  debt,  assumpsit,  or  tort,  the  allega- 
tion of  a  contract  becomes  necessary  to  be  made :"  and  "  such  allega- 
tion requires  proof  strictly  corresponding  therewith."  Ansell  v.  Water- 
house^  6  M.  &  S.  385,  and  Bretherton  v.  Wood^  are,  in  principle,  autho- 
rities for  the  plaintiff,  because  in  each  of  those  cases  the  defendants 
were  charged,  substantially  at  least,  as  common  carriers :  a  duty  there- 
fore was  shown,  for  the  violation  of  which  an  action  of  tort  lay.  In 
the  present  case  no  such  duty  appears ;  for  the  mere  allegation  of  it  is 
not  sufficient,  unless  the  circumstances  are  stated  from  which  a  duly 
arises.  Had  it  been  averred  here,  with  or  without  a  subsequent  allega- 
gation  of  duty,  that  the  defendatits  were  common  carriers,  the  case 
would  have  been  different.  The  action,  therefore,  is  grounded  merely 
on  contract,  and  subject  to  the  incidents  of  an  action  of  assumpsit;  and 
the  same  would  evidently  have  holden  in  the  two  last-cited  cases,  if  the 
circumstances  had  been  similar.  Max  v.  Roberts^  in  the  Court  of  Com- 
mon Pleas,  was  decided,  as  this  case  must  be,  on  the  ground  that  no 
duty  appeared  unless  by  contract.  The  position,  that  the  real  ground 
of  the  action,  and  not  the  mere  form,  must  be  looked  to,  is  clearly  re- 
cognised by  Parke  and  Patteson,  Js.,  in  Marzetti  v.  fVilliamSy  1  B. 
&  Ad.  415,  (20  E.  C.  L.  R.  412,)  and  Tindal,  C.  J.,  in  Godefroy  v.  Jay, 
1  Bing.  413,  (20  E.  C.  L.  R.  182.) 

Cur.  adv.  vuli. 

Patteson,  J.,  in  this  term,  (November  3d,)  delivered  the  judgment 
of  the  Coiirt. 

Tills  is  an  action  against  carriers  for  negligence.  A  verdict  was 
found  for  the  plaintiff  against  one  of  the  defendants  only ;  and,  upon 
a  rule  for  a  new  trial  having  been  obtained,  the  <:ase  was  argued  in 
last  Easter  term  before  my  Brothers  Littledale,  Coleridge,  and 
myself. 

The  form  of  the  declaration  is  in  case,  and  differs  from  that  used  in 
Bretherton  v.  Wood^  in  this,  that  it  contains  no  positive  averment  thai 
the  defendants  were  carriers;  whereas  in  Bretherton\.  Wood  there 
was  an  averment  that  the  defendants  were  proprietors  of  a  stage  coadi 
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for  the  carnage  and  conveyance  of  passengers  for  hire  from  Bury  lo 
Bolton.  The  present  declaration  states  simply  that  the  plamtiff  de- 
livered to  the  defendants,  and  the  defendants  received  from  the  plaui- 
tiflfs  goods  to  be  carried  for  hire  from  A.  to  B.  It  is  therefore  consistent 
with  the  defendants  being  common  carriers,  or  being  hired  on  the  par- 
ticular occasion  only.  Upon  the  trial  it  was  proved  satisfactorily  that 
tlie  defendant  against  whom  the  verdict  was  found  was  a  common 
carrier ;  and  it  does  not  appearto  have  been  objected,  at  that  time,  that 
proof  of  an  express  contract  between  the  plaintiff  and  the  defendants 
was  necessary  in  order  to  sustain  the  declaration.  If  such  proof  was 
not  necessary,  it  can  only  be  because  the' declaration  maybe  read  as 
founded  on  the  general  custom  of  the  realm ;  and,  if  it  may  .>e  so 
read,  the  Court  after  verdict  must  so  read  it ;  and  then  the  case  joi 
Bretherton  v.  Wood  is  directly  in  point  in  favour  of  the  plaintiff. 

Upon  consideration,  we  are  of  opinion  that  the  declaration  may  be 
so  read.  The  practice  appears  to  have  been  in  former  times  to  set  out 
the  custom  of  the  realm ;  but  it  was  afterwards  very  properly  held  to 
be  unnecessary  so  to  do,  because  the  custom  of  the  realm  is  the  law, 
and  the  Court  will  take  notice  of  it,  and  the  distinction  has  for  many 
years  prevailed  between  general  and  special  customs  jn  this  respect. 
After^vards  the  practice  appears  to  have  been  to  state  the  defendants 
to  be  common  carriers  for  hire^  totidem  verbis.  That  however  was 
departed  from  in  Bretherton  v.  PVood  to  a  considerable  extent,  and 
certainly  still  farther  upon  the  present  occasion. 

It  may  be  that  the  present  declaration  could  not  have  been  supported 
on  special  demurrer  for  want  of  some  such  averment;  but  on  this  point 
we  are  not  called  upon  to  give  any  opinion.  It  does  not  state  that  the 
goods  were  delivered  to  the  defendants  at  their  special  instance  and 
request,  nor  contain  any  other  allegation  necessarily  applicable  to  an 
express  contract  only,  or  even  pomting  to  any  express  contract.  We 
cannot  therefore  say  that  it  shows  the  action  to  be  founded  on  contract: 
and  it  is  suthcient  for  the  present  purpose,  if  the  language  in  which  it 
is  couched  is  consistent  with  its  being  founded  on  the  general  custom 
as  to  carriers. 

Taking  this  declaration,  therefore,  to  charge  the  defendants  as  com- 
mon carriers,  it  follows  that  it  is  strictly  an  action  on  the  case  for  a  tort, 
and  that  one  of  several  defendants  may  be  found  guilty  upon  it  ac- 
cording to  the  doctrine  established  in  Bretherton  v,  fVood.  The  evi 
dence  warrants  the  verdict  which  has  been  found,  and  we  cannot 
disturb  that  verdict.  We  purposely  abstain  from  giving  any  opinion, 
whether  the  doctrine  in  Govett  v.  RadnidgCy  or  that  in  Powell  v.  Lay- 
tony  2  N.  R.  365,  be  the  true  doctrine,  as  we  do  not  feel  ourselves  called 
upon  to  decide  between  them,  supposing  them  to  differ. 

The  rule  must  be  discharged. 

Rule  discharged. 


The  QUEEN  against  The  MANCHESTER   and  LEEDS  Railway 

Company. — ^p.  976. 

This  case  is  reported,  ante,  p.  419. 

END  OF  MICHAELMAS  TERM. 

Digitized  by  VjOOQIC 


*  1 

* 


Digitized  by  VjOOQIC 


INDEX 


THE   PRINCIPAL  MATTERS 


CONTilNEI)  IN  THIS  VOLUME. 


>^gg<^ 


ABUTTALS. 
iTtriaoMy  188.    Partt  wall,  L 

ACCBPTANCB  IN  SATISFACTION. 
Pp.  90,  673.    CoMPOSiTiOH.    Tlwa,  IL 

ACCOUNT  STATED. 
ATonnent  of  time,  775.    Pliadhto,  XVL  1. 

ACENOWLEDOMENT. 

L  Bt  tenant  of  deyisee'f  title,  255.    Stamp, 
n.  8. 

IL  Conditional,  231,  225.     Statuti,  XLIV. 
1,2. 

IIL  Of  rooognisanoe,  932.    Poor,  IIL 

ACQUIESCENCB. 

Of  teatator  in  ineomplete  destniction  of  his  will, 
1.     WlLL,V.  1. 

ACT  DONE. 

When  tantamount  to  a  declaration,  1.    Will, 
V.  1. 

ACT,  LOCAL. 

Statute,  LX.  to  LXVIL 

ACTION. 
By  whom  maintainable. 
After  determination  of  a  defouible  adminis- 
tration, 624.    BxccvTOR,  IL 

ADDITION. 
To  promiuory  note,  136.    Billi,  IL  1. 

ADJUDICATION. 
Pp.  227,  881.    PooR,Xa 

ADMINISTBATOB. 
Qenerally.    See  Bxbcvtob. 


ADHISSIBILITT. 
EriDRiroR. 

ADMISSION. 
I.  Of  attorneys.    Attobvxt,  IL 
IL  Of  dooumenU,  255.    Stamp,  IL  3. 
IIL  On  the  pleadings.    EriDRirci,  XX. 

ADMITTANCE. 
To  oopyhold.    Coptbold,  IIL 

ADULTEBT. 

Assumpsit  against  widow -for  goods  supplied 
to  her  during  eoverture,  whilst  living  separate 
in  adulteiy,  467.    Plbadimo,  XIII. 

AFFIDAVIT. 
L  More  than  a  year  old,  645.    ARBiTRAnoir, 
IV. 

IL  Positireness  and  particularity,  413.    Crr 

TIORARI,  IL 
ni.  For  certiorari,  398,  413.    Cbrtiorars  II 

Poor,  XL  1. 

IV.  For  quo  warranto,  183.    Office,  II 

V.  For  criminal  information. 

1.  For  libel,  168.    Libbl,  I. 

2.  For  what  pnrpose  proseontor  cannot  sue 
defendant's,  168.    Libbl,  I. 

VI.  For  mandamus  to  insert  name  in  burgess 
roll,  919.    Statutb,  LVL 

VIL  Of  defectiTe  titie,  to  ground  psyroent  of 
purchase-money  into  bank,  910.  Compbnba- 
noir,  IL  1. 

VIII.  Objeetions  not  rerified  by,  941.  Bbha. 
rrt,  L 

AGENT. 
L  Parol  evidenee  that  apparent  purchaser  Acted 

only  as  agent,  14.    Will,  V.  2. 
IL  Liability  of  executor  ratifying  orders,  349, 

n.    ExBcvTOB,  IIL  1. 
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AGREEMENT. 

I.  For  nnU  with  a  pood  title,  reference  of,  290. 
Arbitration,  VII.  1. 

ir  Thnt  goods  Bold  may  be  returned  at  a  re> 
duced  price  at  the  buyer's  option,  107.     As- 

AUMP8IT,  IV. 

in.  By  landlord  to  pay  taxes,  effect  on  a  10/. 
renting,  192.     Poor,  V. 

IV.  To   give  np  possession,  118.    Landlord 
AND  Tenant,  XL 

V.  For  permisaire  user,  99.    Hiohwat,  I.  1. 

AIDER  BY  VERDICT. 
Vbrdict,  V. 

ALL  MATTERS  IN  DIFFERENCE. 
Arbitration. 

ALBflOU^Si^*  "^      ^    ' 

I.  Cambridge.  281.    Quo  Warranto,  IL  1. 

II.  Conviction  for  permitting  beer  to  be  con- 
sumed at  improper  hours,  124.    Contiction, 

ALTERATION. 

I.  Of  promissory  note,  136.    Bills,  II.  1. 

II.  Evidence  of  time,  215.    Bills,  II.  2. 
IIL  Of  jury  process,  941,  945,  n.    Rrmanbt. 
IV.  Of  law,  pendente  lite,  496.  Statdtb,  XXIL 

ALTERNATIVE. 

I.  Consideration  in  the.    Consideration. 

[L  niegal,  889,  925.    Rate,  IL  2.    Arrbbt, 
IILl. 

AMBIGUITY. 

Pp.  74.3,  8i6,  963.    Assumpsit,  IL    Ouaran- 
TBB,  I.  1.    Carrier. 

AMENDMENT. 
L  Under  3  A  4  W.  4,  o.  42,  s.  23. 

Declaration,  in  assumpsit,  set  out  a  charter- 
party,  between  plaintiff,  owner  and  master 
of  a  ship,  and  defendant,  whereby  it  was 
agreed  that  the  ship  should  proceed  to  Con- 
stantinople  for  orders  whether  she  should 
load  at  Odessa  or  the  Crimea  from  defend- 
ant's factors,  and  that  she  should  then  pro- 
ceed with  the  cargo  to  Falmouth,  Ac,  at  the 
master's  option :  and  that,  by  a  memorandum 
endorsed  on  the  charter-party,  the  ship  was 
to  be  addressed  to  S.  at  Odessa,  and  should 
she  not  arrive  at  Constantinople  before  15tb 
November,  defendant's  agents  should  have 
the  option  of  annulling  the  contract:  that 
defendant  promised  to  perform  the  charter- 
party,  and  that  there  should  be  some  agent 
of  S.,  or  of  defendant,  at  Constantinople,  to 
give  orders  to  plaintiff  whether  the  ship  was 
to  load  at  Odessa  or  the  Crimea,  or.  in  the 
event  of  her  not  arriving  at  Constantinople 
before  1 5th  November,  to  exercise  the  option 
of  annulling  the  contract,  and  thnt  the  option 
should  be  exercised  in  a  reasonable  time  after 
the  ship's  arriving  at  Constantinople  and 
notice  thereof  to  the  agents  of  S.  or  defendant 
there :  Averment,  that  she  arrived  after  15th 
November  at  Constantinople,  and  was  ready 


to  proceed  to  Odessa  or  the  Crimea,  ss  plain- 
tiff should  be  ordered  by  f?.,  or  defendant  or 
their  agents  :  that  plaintiff,  on  the  ship's  sr- 
riving  at  Constantinople,  made  due  search  to 
find,  but  could  not  find,  8.,  or  any  agent  of 
S..  or  defendant,  nor  could  discover  sny 
orders,  or  information  whether  the  optiuii 
would  be  exercised :  that  the  ship  remained 
at  Constantinople,  wsiting  for  orders  or  notic*», 
for  a  long  and  reasonable  time,  after  which 
pisintiff  received  notice  from  S.  that  ho  can- 
celled  the  contract:  that  this  notice  was  not 
given  in  a  reasonsble  time  after  the  ship's 
arrival  at  Constantinople  and  the  period  at 
which  plaintiff  would  and  could  have  given 
notice  of  the  arrival  had  S.,  or  any  agent  of 
8.,  or  defendant  been  at  Constantinople,  or 
could  plaintiff  have  discovered  them :  that 
plaintiff  wqr  ready  to  receive  a  cargo,  but.  by 
^  reason  of  defendant's  neglect  in  not  having 
V  S.^or  ai^gent  at  Constantinople,  snd  of  the 
option  not  being  exercised  hj^  reason  tkrrtt,/ 
in  a  reasonable  time,  plaintiff  was  prevented 
from  proceeding  to  Odessa,  or  the  Crimea, 
and  there  receiving  such  a  cargo  as  aforesaid^ 
or  peeking  a  cargo  elsewhere. 

Plen«,  1.  Non  assumpsit  2.  That  notice 
was  given  by  8.  in  reasonable  time  after  the 
ship's  arrival  at  ConsUotinople.  3.  That  she 
did  not  remain  at  Constantinople  waiting  for 
such  orders  or  notice,  from  the  time  of  her 
arrival,  for  a  reasonable  time.  Isnues  thereon. 

On  the  trial  no  evidence  was  given  of  any 
express  promise  that  S.  or  any  agent  should 
be  at  Constantinople,  or  that  the  option  should 
be  exercised  in  a  reasonable  time  after  the 
vessel's  arrival.  Defendant  objected  that 
such  promise  did  not  arise  from  the  charter- 
party,  and  applied  for  a  nonsuit  The  judsre 
left  it  to  the  jury,  whether  the  notice  of  the 
exerciiie  of  option  was  reasonable ;  and,  upon 
thoir  finding  in  the  negative,  directed  a  ver- 
dict for  plaintiff,  and  allowed  him  to  amend 
the  declaration,  by  substituting  a  promise 
that  defendant,  or  8.,  in  a  rea^tonable  tisse 
after  the  ship's  arrival  at  Constantinople  and 
notice  thereof,  would  give  orders  whether  she 
was  to  load  at  Odessa  or  the  Crimea,  or.  if 
she  arrived  after  15th  November,  would,  in  a 
reasonable  time  after  her  arrival  and  notice 
thereof,  communicate  to  plaintiff  the  exercipe 
of  the  option  :  and  the  judge  reserved  to  the 
full  court  the  question  whether  he  had  the 
power  to  allow  the  amendment,  and  on  what 
terms  it  should  be  made. 

Held,  that,  the  allegation  of  the  promiKe 
being  intended  only  as  a  statement  of  the 
legal  effect  of  the  charter-party,  the  jud^ 
had  power,  under  stat  3  A  4  W.  4,  c.  43.  •. 
23,  to  amend,  by  either  striking  out  the  alle- 
gation, or  substituting  a  correct  statement 
of  the  legal  effect;  that  the  promise  as  amend- 
ed was  such  a  correct  statement;  and  that 
the  amendment  should  be  allowed,  witbont 
any  terms  as  to  costs. 

Although  affidavit  was  made  that  defend, 
ant  had  gone  to  trial  with  the  intention 
and  expectation  (grounded  on  circumstances 
which  were  stated)  of  contesting  the  allcF*. 
Uonasitstoodorig^aUy.   WkitwiU^.Sehefr, 

301 
IL  Of  N.  P.  record  where  cause  made  a  rema- 
net,  941,  946,  n.    Rbxanxt. 

IIL  Of  proceedings  in  Ecclesiastical  Court,  610. 
pROHiBinoir,  IIL 
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AMOUNT. 

BSect  of  not  spcoifying  in  acknowled^ent  of 
a  debt,  226,  n.    Statutb,  XLIV.  2. 

ANCIENT  DOCUMENT. 
Proper  custody,  151.    Btidxiick,  XV.  3. 

ANNUITY. 

I.  MemoriaL 

Nominal  consideration  for  a  collateral  seon- 
rity  bj  the  same  deed,  789.  JuDOMEirr, 
VIIL 

II.  Interest  of  hnsband,  685.    Byidkncb,  V.  4. 

ANSWER. 
Diatinct  grounds,  362.    Plea,  L  1. 

APOTHECARY. 
What  charges  he  may  make. 

There  is  no  mle  of  law  which  prevents  an 
apothecary  from  making  distinct  charges  for 
attendances  and  for  medicines. 

Whether  the  patient  be  liable  to  a  separate 
demand  for  attendanoesi  is  a  qnestion  to  be 
decided  by  the  jury  in  each  case,  on  the  facts 
proving  or  disproving  a  contract  to  that 
effect ;  as  the  prior  dealing  between  the  same 
parties;  or  the  reasonableness  or  unreason- 
ableness, under  the  circumstances  in  the 
particular  case,  of  making  a  charge  for 
attendances,  as  well  as  for  medicines.  Mor- 
gnu  V.  HaUen,  489 

APPEAL. 
I.  Not  given  by  implication. 

The  church-building  act,  59  O.  8,  c.  154,  s. 
39,  empowers  the  commissioners  to  order  the 
stopping  up  of  footways,  which  appear  to 
them  unnecessary,  in  churchyards,  provided 
the  sayie  be  done  with  the  consent  of  two 
justices,  and  on  notice  being  given  in  the 
manner  and  form  prescribed  by  staL  55  G.  3, 
c.  68.  Schedule  (A.)  of  that  statute  gives  a 
form  of  notice  of  an  order  for  stopping  up  a 
useless  road ;  and  the  form  states  that  such 
order  will  be  enrolled  at  sessions,  unless, 
npon  an  appeal  against  the  6ame  to  be  then 
made,  it  be  otherwise  determined.  Sect  3 
of  the  same  act  empowers  any  party  aggrieved 
by  such  order  to  appeal  to  the  sessions,  upon 
giving  ten  days'  notice  to  the  turveyor  of  the 
high  way  9. 

Held,  that  sUt  59  G.  3,  o.  134,  s.  39,  though 
incorporating  the  form  of  notice  anneied  to 
Stat.  55  G.  3,  c.  68,  did  not  thereby  give  an 
appeal  against  an  order  of  the  commissioners 
for  stopping  a  footway:  for  that  an  appeal 
cannot  be  given  by  implication  only. 

Held  also,  that,  if  such  power  had  been 
given  by  reference  to  stat  55  G.  3,  c.  68,  the 
repeal  of  that  statute  would  not  have  taken 
it  away.     Regina  v.  Stock,  405 

IT.  Reoogni;9ances,  932.    Poor,  II L 

III.  Against  poor  rate.    Poor,  III. 

IV.  Against  order  of  removal.     Poor,  IX. 

V.  Against  order  of  church  building  commis- 
•ioners,  405.    Ante,  L 


YI.  From  revision  ofburgess  list  919.  Statute. 
LVl. 

APPLICATION. 

I.  Of  dividends,  in  case  of  partial  guarantee, 
846.     Gdarantbb,  L  1. 

II.  For  mandamus,  822.    Mandamus,  IY.  4. 

APPOINTMENT. 

I.  Generally. 

1.  To  office  for  life  of  grantee  already  hold/ng 
it  at  will,  795.     Combiobration,  V. 

2.  Removal  from  office  by  rescinding,  183. 
OrricB,  II. 

II.  To  offices  of  town  clerk  and  clerk  of  the 
peace,  183.     Officb,  IL 

III.  Of  inspectors  of  weights  and  measures, 
638.     Statutb,  LIIL  7. 

IY.  Of  receiver,  582.  Lahdlord  and  Tenant, 
XIL 

APPORTIONMENT.       * 
L  Of  rent 
When  not  under  6  G.  4,  e.  16,  s.  75,  366. 
Bankrupt,  IY. 

II.  Of  sum  at  which  a  gas  company  is  rateable 
for  land  occupied  in  different  parishes,  73. 
Poor,  IL  3. 

IIL  Of  cosU,  592.    Costs,  Y.  2. 

IY.  Of  fees  on  admission  of  attorneys,  741. 
Rbg.  Gen. 

APPROBATION. 

Testified  by  executing  a  deed,  682.  Landlord 
AND  Tenant,  XIL 

ARBITRATION. 
I.  The  reference. 

1.  Effect  of  reference  of  all  matters  in  differ- 
ence in  a  cause,  235.     Post,  YII.  2. 

2.  Reference  of  agreement  for  sale  with  a 
satisfactory  tide,  290.     Post,  YII.  1. 

IL  Power  of  arbitrator,  290.    Post>  YIL  1. 
IIL  Proceedings. 

Presumption  of  regularity,  645.    Post,  IY. 
IY.  Construction  of  award. 

The  rule,  that  an  affidavit  more  than  a 
year  old  is  not  to  be  used,  applies  only  in  the 
case  of  affidavits  to  hold  to  bail. 

Where  the  making  and  publishing  of  an 
award  are  sworn  to,  but  without  fixing  the 
time,  the  award  itself  bearing  date  within  the 
time  limited  by  the  order  of  reference,  the 
court  will  not  presume  that  the  award  was 
made  and  published  after  that  time. 

So  held  on  motion  for  an  attachment  for 
non -performance. 

Where  the  award  directs  that  A.  shall  pay 
B.  15/.  for  copyhold  land ;  that  B.,  in  con- 
sideration of  that  sum,  shall  at  the  costs  of  A. 
surrender  the  land  to  A.'s  use ;  and  that,  upon 
such  snrrendef  being  made  and  delivered  to 
A.,  he  shall  pay  B.  the  15/.;  it  rests  with  B. 
to  prepare  and  execute  the  surrender;  and  it 
is  a  non-performance  of  the  award  if  B.  omits, 
on  request,  to  make  the  surrender.  Or  {per 
Littlodale,  J.)  if  B.  does  not  at  least  give 
notice  to  A.  that  be  will  attend  at  a  certain 
time  before  the  steward  of  the  manor.  Doe 
dem,  Clarke  v.  JSiiUwell,  646 
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V.  ConfoiTOAbility,  890.    Poit,  VIL  1. 

VI.  Particalarity. 

Where  dietinet  matten    ftre  referred,  235. 
Post,  VIL  2. 

VIL  Finality. 

1.  A.  agreed  to  pnrohaee  land  of  B.,  the 
tlUe  to  be  made  out  to  the  satisfaction  of  B/s 
attorney.  The  agreement  being  uncompleted, 
and  disputes  arising,  all  matters  in  difference 
between  the  parties,  and  the  settlement  of 
all  questions  on  the  agreement,  were  referred 
to  arbitration.  The  arbitrator  awarded  that 
B.  should  convey  to  A.  the  title  to  the  above 
land,  contained  in  two  abstracts  given  in  evi- 
dence on  the  arbitration ;  he  also  prescribed 
the  boundsry  of  the  land  so  to  be  conveyed, 
and  ordered  that  B.  should  execute  an  in- 
demnity bond  to  A.,  to  be  forfeited  if  A. 
should  be  evicted  by  reason  of  defect  in  the 
title ;  and  that  on  execution  of  the  premises, 
A.  should  pay  the  nurchase-money.  Nothing 
further  was  awarded  as  to  the  validity  of  the 
title.  The  goodness  of  the  title  had  been  a 
matter  of  dispute  before  the  arbitrator. 

Held,  that  the  award  was  bad,  as  not  finally 
determining  the  questions  referred*  /?ow  v. 
Board*,  290 

2.  On  motion  to  set  aside  a  judgment  on 
an  award,  advantage  may  be  taken  of  objec- 
tions apparent  on  the  face  of  the  award,  but 
of  none  other. 

Bjeotment  being  brought  on  two  demises, 
all  matters  in  difference  in  the  cause  were 
referred  by  a  judge's  order,  which  directed 
that  the  costs  of  the  suit  and  of  the  reference 
and  award  should  abide  the  event  of  the 
award;  that  the  party  in  whose  favour  the 
award  should  be  might  sign  judgment  in  the 
■  same  manner  as  if  the  cause  had  been  tried 
at  Nisi  Prius ;  and  that,  if  it  was  in  plaintiff's 
favour,  he  might  issue  a  writ  of  possession 
thereon  and  proceed  in  the  usual  way  for 
oosts  on  such  judgment 

The  arbitrator  awarded  that  the  plaintiff 
was  entitled  to  the  possession  "  of  a  certain 
part  of  the  lands  sought  to  be  recovered/' 
which  he  set  out  by  boundaries.  The  award 
*  stated  nothing  as  to  the  residue,  did  not  say 
on  which  demise  the  plaintiff  was  entitled ; 
and  eave  no  damages.    Held, 

(1.)  That  the  award  was  bad  for  not  stating 
on  which  demise  the  plaintiff  was  entitled. 

(2.)  Also  for  not  expressly  deciding  as  to 
the  residue.  Per  Littledale  and  Patteson,  Js., 
dubitante  Coleridge,  J. 

(3.)  But  not  for  giving  no  damages.  Per 
Coleridge,  J.     Doe  dem,  Madkint  v.  Horner^ 

235 

3.  In  trespass,  quare  olausum  fregit,  Ac, 
defendant  pleaded  several  pleas,  to  some  of 
which  plaintiff  replied,  and  issue  was  joined 
on  the  replication ;  as  to  others,  the  plaintiff 
new  assigned,  and  signed  judgment  for  want 
of  a  plea.  The  cause  went  to  the  assizes  for 
an  assesftment  of  damages  on  Uie  new  assign- 
ment, and  for  trial  on  the  issues  joined.  A 
verdict  was  taken  for  the  plaintiff,  subject  to 
a  reference  of  the  cause  and  all  matters  in 
difference ;  the  costs  to  abide  the  event  of  the 
award.  The  arbitrator  awarded  in  defend- 
ant's favour  as  to  the  matter  disputed  on  the 
issues,  and  directed  a  verdict  to  be  entered 
for  him,  instead  of  the  former  verdict ;  but  be 
took  no  notice  of  the  new  assignment 

Held,  that  the  award  was  therefore  bad, 


and  that  the  court  eoold  not  rem^y  the 
defeot     Wykta  v.  Shipum,  246,  n. 

Vni.  As  to  damages,  235,  246,  n.    Ante,  VIL 
2,8. 

IX.  As  to  oosto,  235.    Ante,  VTI.  2. 

X.  Affidavit  of  publication,  645.    Ante,  IV. 
XL  Performance. 

1.  Notice  of  intention  to  perfonn,  645.  Ante, 
IV. 

2.  What  is  a  non-performanee  on  reqncst, 
645.    Ante,  IV. 

XII.  Motion  to  set  aside  award,  246,  n.    Ante, 
VIL  3. 

XIIL  Attachment  for  non.performanea. 
On  old  affidavit,  645.    Ante,  IV. 

XIV.  Objections  how  available. 

1.  On  motion  to  set  aside  award,  246,  n- 
Ante,  VIL  3. 

2.  On  motion  to  set  aside  Jadgmest,  235. 
Ante,  VIL  2. 

XV.  Power  of  court  to  remedy  defeeta,  246,  n. 
Ante,  VIL  3. 

ARRB8T. 
L  What  constitutes,  351.    Costs,  IL 

II.  1.  Irregularity,  275.    Practice,  XVI.  1. 
2.  Trespass  for  irregular,  449.    Attomxbt, 

V.  1. 

III.  On  mesne  process. 

1.  Form  of  judge's  order  for  detainer. 
Where  a  defendant,  arrested    on  merne 

process  for  9000^.,  claimed  to  be  discharged 
under  stat  1  A  2  Vict  c  110,  s.  7,  having 
entered  a  common  appearance,  and  applirm- 
tion  was  made  to  a  judge  to  detain  him  nndrr 
s.  7,  on  the  ground  that  he  was  likely  to  qnit 
England : 

Held,  that  an  order  by  the  Jndge  for  d^. 
taining  him  till  he  should  give  bail  for  3000/., 
or  till  further  order,  was  invalid.  And  on 
motion  to  this  court  that  the  order  might  b« 
set  aside  and  the  defendant  discharged  out 
of  custody,  the  rule  was  made  absolute.  Bod- 
dingUm  T.  Woodley,  925 

2.  Attachment  for  not  bringing  in  the  body, 
938.    Shbbiff,  IV. 

rV.  Remedies  for. 

1.  Trespass,  449.    ATronmr,  V.  1. 

2.  Defendant  not  entitled  to  costs  for  exces- 
sive arrest  unless  there  has  been  an  arrest 
in  fact  351.    Costs,  II. 

8.  Discharge  on  motion,  925.    Ante,  III.  1. 

ARREST  OF  JX7D6MSNT. 

JuDGinHT. 

ASSAULT. 
What  is  a  battery,  602.    Costs,  VUL  2. 

ASSENT. 

I.  By  taking  part  in  proceedings  under  protest 
413.    Cbrtiorari,  IL 

II.  To  assignment  under  Insolvent  Debtatrs 
Act  1  0.  4,  c  119, 8.  7, 683.  Btidbrcb,  V.  4. 

ASSIGNEE. 
I.  Of  insolvent  debtor. 


Digitized  by  VjOOQIC 


Index. 


943 


1.  As/ent  to  usignraent  nnder  1  G.  4,  o.  119, 
1.  7,  688.    EriDBRCB,  V.  4. 

2.  Liability  of  executor  for  breach  of  core- 
DAnt  Bubsequeot  to  usignte'a  deathi  683. 
Btiobnck,  v.  4. 

II.  Of  bankrupt    Bakkrupt. 

ASSUMPSIT. 
L  Whether  it  liei  against  widow  for  goods 
supplied  to  her  during  coverture,  467.  Plbad- 
IMO,  XIII. 

II.  Consideration. 

Declaration,  in  assumpsit,  stated  that,  in 
oonnideration  that  plaintiff,  at  defendant's 
request,  had  consented  to  allow  defendant  to 
weigh  two  boilers  of  plaintiff,  defendant  pro- 
mised to  give  them  up,  after  weighing,  in  as 
perfect  condition  as  thej  were  in  at  Uie  time 
of  the  consent:  breaoh,  that  defendant  did 
not  give  up,  Ac. 

On  motion  in  arrest  of  Judgment,  on  the 
ground  of  want  of  a  consideration  showing 
detriment  to  plaintiff  or  benefit  to  defendant, 
and  also  of  ambiguity  in  the  word  "  weigh :" 
Held,  that  the  declaration  was  sufficient 
Bainbridge  V.  FimutoM,  743 

III.  For  money  paid. 

By  surety  to  a  promissory  note  after  an 
addition  to  the  note,  136.    Bills,  II.  1. 

IV.  For  money  had  and  received. 
On  sale  rescinded  by  option. 

A.  bought  horses  of  B.,  paying  802.,  with 
liberty  to  return  them  within  a  month,  allow- 
ing B.  10^  out  of  the  802.,  and  with  a  stipn. 
lation  that,  if  he  kept  them  beyond  the 
month,  he  should  pay  B.  102.  above  the  802. 

Held,  that  A.,  on  returning  the  horses 
within  a  month,  might  recover  the  702.  in  an 
action  for  money  had  and  received.  Hurtt 
V.  OrbeU,  107 

V.  Pleading. 

1.  Plea,  that  plaintiff's  demand  vested  in  the 
assignees  under  his  second  bankruptcy,  by 
reason  of  his  not  having  paid  15«.  in  the 
pound,  470.    Bankrupt,  VI. 

2.  Amendment  by  substituting  legal  effect  of 
contract  for  express  promise,  301.  Axbnd- 
XBST,  I. 

ATTACHMENT. 

L  Arrest  redeundo  after  discharge  from  custody, 
275.    Practice,  XVL  1. 

II.  Time  for  taking  advantage  of  irregularity, 
275.    Practicb,  XVL  1. 

III.  Against  sheriff,  038.    Shrrifp. 

IV.  For  non-performance  of  award,  645.    Ar- 
bitration, IV. 

ATTESTATION. 

Proof  by  witness,  when  dispensed  with,  582. 
Landlord  and  Tenant,  XII. 

ATTORNEY. 
L  Examination.    Term's  notice. 

If  a  party  applying  to  be  Admitted  sn 
attorney  undergo  the  examination  nnder  Reg. 
B.  6  W.  4,  but  fail  to  obtain  his  certiGcate,  be 
eannot  be  examined  again  without  giving  a 
fresh  term's  notice,    /a  re  Examinert,  745. 


II.  Admission. 
Apportionment  of  fees,  741.    Rbg.  Gbn. 

m.  Use  of  his  name  without  sanction,  275. 
Practice,  XVL'  1. 

rV.  Delivery  of  bilL 
Month  how  reckoned. 

Under  stat.  2  G.  2,  e.  23,  8.  23,  which 
directs  that  no  attorney  shall  commence  an 
aeUon  for  his  fees  until  the  ejcpiration  of  one 
month  or  more  .after  he  shall  have  delivered 
his  bill,  the  month  is  to  be  reckoned  exclu- 
sively of  the  days  on  which  the  bill  is  de- 
livered and  the  action  brought  Blunt  v. 
IJeeiop,  577 

V.  Liability  and  remedies. 

1.  Trespass  for  irregular  arrest. 

Where  an  arrest  is  made  under  proocM 
which  is  afterwards  set  aside  for  irregularity, 
the  attorney  in  the  suit  is  liable  in  trespass, 
as  well  as  the  plaintiff. 

And  if,  in  an  action  6f  trespass,  he  justifies 
nnder  the  process,  it  is  a  good  replication, 
that  the  process  was  irregularly  sued  out,  and 
was  afterwards  set  aside,  by  rule  of  court,  for 
irregularity. 

Where  issues  are  Joined  in  fact  and  in  law 
on  the  same  count,  and  the  plaintiff  obtains 
judgment  on  the  issue  in  law,  and  then  pro- 
ceeds to  try  the  issue  in  fact,  the  jury  process 
must  be  awarded  to  assess  damages  on  the 
issue  in  law  as  well  as  to  try  the  issue  in 
fact;  although  the  latter  issue  goes  to  the 
whole  caufc  of  action  in  the  count 

Where  the  plaintiff  in  such  a  case  delivered 
an  issue  and  notice  of  trial  with  a  venire  only 
to  try  the  issue  in  fact,  the  court  set  Uieta 
aside  for  irregularity,  with  costs.  Codringtou 
V.  Lloyd,  440 

2.  For  representations  respecting  his  client's 
ability,  467.     Statute,  XLIV.  .3. 

3.  Where  credit  given  in  professional  cha- 
racter. 

Where  an  attorney,  attending  a  commission 
of  lunacy  for  the  petitioner,  promised  the 
under-sheriff  to  pay  the  fefts  due  to  him,  the 
commissioners  and  the  jury,  on  the  inquist- 
tion  being  returned,  but  failed  to  do  so  on  the 
return  and  on  request,  this  court  granted  » 
rule  calling  upon  him  to  pay  such  fees,  on 
the  ground  that,  when  his  undertaking  w^ui 
accepted,  credit  was  given  to  him  in  his  pro- 
fessional character.  And  it  was  held  a»o 
objection  to  such  rule,  that  the  proceeding  in 
respect  of  which  the  obligation  was  incurred 
took  place  in  another  court.  Ejc  parte  Baden- 
ham,  069 

VL  Pleading. 
Replication  of  irregularity  to  plea  of  process, 
440.     Ante,  V.  1. 

VIL  Administration  by,  624.    Bxbovtor,  II. 

ATTORNMENT. 

T.    Acknowledgment  in  the    nature    of,  255. 
Stamp,  IL  3. 

IL  Stamping,  255.    Stamp,  II.  3. 
AUTHORITY. 

I.  To  issue  commission  to  ascertain  boundaries, 
198.    Evidence,  XXV.  1. 

II.  To  grant   alehouse  licenses,  281.     Quo 
Warbanto,  IL  1. 
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III.  Use  of  fittorney's   name  without^  275. 
Practicb,  XVL  1. 

IV.  To  give  notice  to  qnit,  nnder  4  Q.  2,  e.  28» 
8.  1,  bS2^    Landlord  and  Tenaitt,  XII. 

y.  To  inform  for  trespaee  in  searoh  of  game, 

155.    Game. 
VI.  Of  serrant  to  do  an  illegal  aot  must  be 

proTedy  512.    Master  and  Servaht,  L  1. 

AVBRMBNT. 
By  reference,  227.    Poor,  XIIL 

AVOWRY. 
Bbpletin. 

AWARD. 

ARBlTRAnOH. 

BAIL. 

I.  Patting  in,  when  not  equivalent  to  an  arrest 
in  faot,  351.    Costs,  II. 

IL  Render  in  discharge. 
How  soon  defendant  not  charged  in  ezeention 
becomes  snpersedeable  after  a  render  in 
vacation,  195.    Exbcdtioh,  III.  1. 

BAILMENT. 
Carrier. 

BAILIFF. 

I.  Parol  lessee  of  tolls,  716.    Poor,  IL  2. 

II.  Misoondnct  of,  565,  568,  n.    Sheriff,  IL 

BANK  OF  ENGLAND. 

Payment  of  purchase-money  *into,  710.    Com- 
PENSATIOE,  IL  1. 

BANKRUPT. 
I.  Statntes. 
Retrospective  operation  of  6  G.  4,  e.  16,  s. 
127,470.    Po»t,VL 

IL  Mutual  credit 

Declaration  by  assignees  of  R.,  a  bankrupt, 
stated  that  defendant,  in  consideration  that 
R.  would  sell  and  deliver  to  him  sugars  at 
the  rate  and  price  of,  Ac,  agreed  to  pay  him 
for  the  same,  prompt  two  months,  or  an 
acceptance  nt  seventy  days  if  required;  that 
the  goods  were  delivered  to  and  received  by 
defendant,  before  the  bankruptcy,  on  the 
terms  aforesaid,  but  he  did  not,  though  re- 
quired before  the  bankruptcy,  pay,  then  or 
since,  by  an  aceoptaooe,  nor  did  be  otherwise 
pay ;  whereby  R.  before  his  bankruptcy  lost 
the  use  and  benefit  of  such  acceptance,  and 
the  benefit  which  would  have  accrued  to  him 
from  having  it  discounted  and  raising  money 
on  it  for  bis  use  in  the  way  of  his  triide,  and 
was  put  to  loss  and  inconvenience  by  not 
having  such  acceptance  to  negotiate,  and  kit 
tutate  applicable  to  tke  payment  of  hit  jutt 
debtt  wag,  by  rea§on  of  the  non-payment  for 
the  good*  in  manner  a/oretaidf  diminished 
in  value,  to  the  damage  of  the  €U9igneee  and 
creditort.  Plea,  set-off  for  a  debt  due  from 
R.  before  bankruptcy.     Demurrer. 

Held,  thiit  the  concluding  averments  of  the 
declaration  slid  not  show  a  special  damage  to 


the  plaintiflb,  but  only  a  common  peeimiarf 
loss ;  that  the  case  appearing  on  the  declara- 
tion was  one  of  mutual  credit,  within  stat.  6 
G.  4,  c.  16,  s.  50,  and  that  a  set-off  might  bo 
pleaded.     Groom  v.  Wett^  758 

IIL  What  olaim  provable. 
Distinction  between  debt  and  damages. 

In  a  special  case  it  was  stated  that,  by 
contract  between  B.  and  G.,  G.  bad  agreed  to 
sell  to  B.  all  the  oil  which  should  arrive  by  a 
certain  ship,  which  B.  was  to  receive  within 
fourteen  days  after  the  landing  of  the  cargo, 
and  pay  for,  at  the  expiration  of  that  time, 
by  bills  or  money,  at  a  specified  price  per  tun, 
with  customary  allowances:  that  the  ship 
arrived,  and  the  cargo  was  landed,  and  U. 
tendered  the  oil  to  B.  at  the  end  of  the  four* 
teen  days:  that  the  quantity  of  oil,  after 
allowances,  Ac,  was  a  certain  nun^ber  of  tons 
stated  in  the  case ;  that,  at  the  time  of  the 
tender,  the  market  price  of  oil  was  lower  than 
the  contract  price  by  an  amount  stated  :  that 
B.,  on  the  tender  being  made,  refused  to 
accept ;  and  that  the  difference  of  prices  was 
within  the  knowledge  of  the  parties. 

Held  that,  B.  having  bMome  bankrupt 
after  the  refusal,  G.  eonld  not  prove  for  this 
breach  of  contract  under  the  commission:'  for 
that,  although  G.'s  olaim  would  be  measured 
by  the  difference  between  the  contract  and 
market  prices  at  the  time  when  B.  should 
have  fulfilled  his  contract,  yet  the  case  did 
not  show  ^hat  the  data  on  which  the  calcula- 
tion must  proceed  were  so  setUod  as  to  admit 
of  no  dispute,  and  render  the  intervention  of 
a  jury  unnecessary;  and  consequently  the 
claim  of  G.  was  not  for  a  debt  but  for  damages. 
Green  v.  BickneU,  701 

rV.  Liability  for  rent 

A  lessee,  under  an  unwritten  contract  re. 
serving  rent  on  6th  April  and  6th  OcUiber, 
became  bankrupt,  and  a  flat  bsued  in  March, 
the  rent  due  in  the  previous  October  having 
been  paid.  Upon  the  assignees  refusing  to 
accept  the  premises,  the  bankrupt  offered, 
within  fourteen  days  after  his  receiving 
notice  of  suoh  refusal,  and  one  day  before  6th 
April,  to  deliver  up  possession  to  the  le^^or. 
Held  that,  under  stat  6  G.  4,  c  16,  s.  75,  he 
was  not  liable  in  assumpsit  for  use  and  occu- 
pation to  pay  anything  in  respect  of  the  time 
subsequent  to  6th  October. 

Where  the  bankrupt  holds  by  an  unwritten 
lease,  offering  possession  is  a  delivery  within 
sect  75.    Slack  y.  Sharpe,  366 

V.  Dividend. 

Application  of,  as  between  creditor  and  partial 
guarantor,  846.    Guarantee,  L  1. 

VI.  Second  bankruptcy. 

To  an  action  for  money  had  and  received. 
it  is  a  good  plea  (under  stat  6  G.  4,  c.  16.  ?. 
127),  that  plaintiff  became  bankrupt  and 
obtained  his  certificate  in  1822 ;  that  a  secnnd 
commission  issued  against  him.  May  20tb, 
1825,  under  which  his  effects  were  a9.«)igned 
in  July,  1825,  and  he  obtained  his  certificate 
in  1826,  but  did  not  pay  15«.  in  the  pound, 
whereby,  and  by  force  of  the  statute,  the  debt 
demanded  in  the  declaration  hath  vested  in 
the  assignees. 

Stat  6  G.  4,  e.  16,  s.  127  (September  1, 
1825),  operates  in  such  a  case  retrospectively. 

Where  the  estate  of  a  bankrupt  after  oer- 
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tifloate  is  Tested  in  the  Mst^eet  bj  stat  0 
G.  4,  c.  10,  B.  137,  he  cannot  sae  for  an  after- 
aeeming  debt,  though  the  assignees  do  not 
interpose.     Yoiifi^  t.  Bithworth,  470 

VII.  Pleading. 

1.  Ingredients  of  the  bankruptcy  how  put  in 
issue. 

In  trover  by  assignees  of  a  bankrupt,  lay- 
ing the  possession  in  themselves  as  assignees ; 
pleas,  Uiat  the  plaintiffs  are  not  assignees, 
and  were  not  possessed  as  assignees,  put  in 
issue  the  trading,  the  petition  ing  creditor's 
debt,  and  the  act  of  bankruptcy ;  and  these 
must  be  proved,  if  notice  to  dispute  them  be 
given.  It  is  not  enough  to  prove  the  fiat  and 
assignment  to  the  plain tUfs.  Buekton  v. 
/Voti,  844 

2.  Plea  that  plaintiff's  property  is  vested  in 
his  assignees  under  0  G.  4,  c  16|  s.  137, 
470..  Ante,VL 

BARON  AND  FBMB. 
I.  Revocation  of  will  by  marriage,  Ac 
1.  Parol  evidence,  when  not  admissible  to 
show  husband's  intentions  that  his  will 
'  should  stand  good,  notwithstanding  subse- 
quent marriage  and  birth  of  issue,  14. 
Will,  V.  3. 

3.  What  provision  for  wife  and  issue  neces- 
sary to  prevent  the  revocation,  14.  Will, 
V.2. 

8.  How  the  question  is  affected  by  descent 
of  after-acquired  property  or  mere  legal 
estate,  14.    Will,  Y.  3. 

XL  Proper  custody  of  marriage  settlement,  161. 
EVIOBHCB,  XV.  3. 

IIL  Feme. 
1.  Promise  by  when  void,  467.    Plbai>di«, 

XIII. 

3.  When  liable  after  husband's  death  for 
.goods  supplied  to  her  during  coverture, 
whilst  living  separate  in  adultery,  467. 
Plbadino,  XIIL 
3.  Wife's  remedy  for  libel  disputing  the  mar- 
riage, 907.    LiBXL,  V.  1. 

BASTARD. 
Pp.  881,  907.    PooB,  XIL    LIBB^  V.  1. 

BATTERY. 
What  is,  602.    CoBT8,yni.  3. 

BKBR. 

Form  of  conviction  under  beer-selling  acts, 
134.    CoirvicTiOH,  L  1. 

BENEFIT. 

'  How  far  essential  to  considerations,  748.    As- 
BUMPsrr,  IL 

BILL. 
Attorney's.    Att<muwt,  IV. 

BILL  OF  EXCEPTIONS. 
EyiDBBOSy  YIII. 

BILLS   OF    EXCHANGE    AND    PROMIS- 
SORY NOTES. 

I.  Joint  and  severnL 
VOL.  XXXV,— 60 


Payment  by  surety  when  not  voluntary,  186. 
Po8^  XL  1. 

II.  Alteration. 
1.  What  addition  not  an  alteration. 

Defendant  and  plaintiff  gave  a  Joint  and 
several  promissory  note  to  A.,  plaintiff  sign- 
ing as  defendant's  surety.  Afterwards,  A. 
pressing  defendant  for  payment,  time  was 
allowed  upon  L.  adding  his  signature  as 
additional  security.  No  new  stamp  was  put 
on  the  note.  Plaintiff  afterwards  pud  A.  the 
money. 

Held,  that  he  might  sue  defendant  for 
money  paid,  and  that  the  payment  was  not 
voluntary,  the  addition  of  L.'8  name  not 
annulling  plaintiff's  original  liability  on  the 
note.     Catton  v.  Simpson,  186 

3.  Evidence  of  the  time. 

Where  a  bill  of  exchange,  produced  on  a 
trial,  appears  to  have  been  altered,  the  Jury 
cannot,  on  inspection  of  such  bill,  without 
other  proof,  decide  whether  it  was  altered  at 
the  time  of  making  or  at  a  subsequent  period. 

Where  a  bill  was  drawn  upon  a  two  months' 
stamp,  and  had  begun  with  the  words  "  Thre^ 
months  after  date,"  but  the  word  "  three"  bad 
been  defaced  (as  if  blotted  while  the  ink  was 
wet),  and  *'  two"  written  upon  it,  and  "  two" 
written  again  underneath,  and  the  plaintiff, 
who  put  in  the  bill  at  nisi  prius,  offered  nt 
evidence  to  account  for  these  alterations 
Held,  that  the  document,  by  itself,  was  ne 
evidence  to  go  to  the  Jury  of  the  alterations 
having  been  made  at  the  original  writing  of 
the  bill.  And  (issue  having  been  Joined  en 
a  plea  of  non  accepit),  that  the  plaintiff  must 
be  nonsuited.    Knigkt  v.  OUmeui;  31  & 

IIL  Stay  of  proceedings  on  payment,  277. 
Rbo.  Obb. 

IV.  Pleading. 
Endorsement  and  acceptance  in  satisfaction 
pleaded  against  fhrther  maintaining  action^ 
673.    Plba,  IL 
v.  Evidence. 
Inspection  when  no  evidence,  316.    Ante, 
11.3. 

BOND. 
L  ObUined  by  collusion,  666.    Shbbiff,  II.  3. 

II.  Effect  of  compounding  action  against  one 
of  several  co-obligors,  90.    CoMPOsirioir. 

BOOK. 
I.  Of  quarter  sestions,  806.    Poob,  IX.  3. 
IL  Official,  170.    Btidbbcb,  XVIIL  8. 

BOUNDARY. 

I.  Commiuion  to  ascertain,  198.  Evidbiicb, 
XXV.  I. 

II.  Evidence  in  qneitloBS  of,  198.  EyinBiiCB, 
XXV.  1. 

BREACH. 

L  Of  contract,  when  not  prorable  nnder  bank- 
ruptcy, 701.    Babkbupt,  III. 

II.  In  declaration  on  covenant  in  a  lease,  bad 
for  not  noticing  exceptions,  144.  Cotbbaht, 
IV.  1. 
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BRIDGR. 

I.  Repnir  ratione  teoura. 

On  indictmeDt  for  Don-repair  of  a  bridge, 
charging  the  defendants  rationss  tenureBf  they 
produced  at  the  trial  a  record  setting  forth  a 
presentment,  in  time  of  Ed.  S,  against  a 
bishop  of  L.  (not  oonoeeted  with  the  present 
defendants),  who  was  thereby  charged  with 
non-repair  of  the  s^me  bridge,  and  liability 
to  repair.  The  record  stated  a  trial  of  this 
presentment  at  the  Spring  assizes,  in  the 
year  20  Ed.  3,  and  an  acquittal  of  the  bishop 
as  not  liable ;  it  further  stated  that  the  jury, 
being  asked  who  was  bound  to  repair,  said 
they  did  not  know ;  and,  being  asked  when 
and  by  whom  it  was  first  built  or  repaired, 
said,  about  sixty  years  since,  and  then  of 
alms,  and  that  a  bishop  of  L.  bestowed  40s. 
on  the  workmen  repairing  it,  of  his  alms,  and 
not  otherwise. 

In  addition  to  this  record,  the  defendants 
put  in  a  writ  of  privy  seal  of  June  28th,  20 
Kd.  3,  for  a  grant  of  pontage  to  the  town  of 
K.  (where  the  bridge  was),  reciting,  as  the 
cause  of  the  grant,  that  the  bridge  was  ruin- 
ous, and  no  person  bound  to  repair  in  certain, 
according  to  that  which  w^  found  by  inquest 
They  also  put  in  the  grant  of  pontage,  dated 
in  the  same  year. 

Held,  that  the  evidence  was  admissible  on 
behalf  of  the  present  defendants. 

Semhle,  that  the  special  findings  of  the  jury 
may  have  been  regular,  aoeoMing  to  the 
practice  in  the  time  of  Ed.  3.     But, 

Held,  that  at  all  events  the  acquittal  of  the 
bishop,  followed  by  the  writ  and  grant  of 
pontage,  was  evidence  to  negative  Sie  exist- 
ence of  a  prescriptive  liability  in  any  person. 
Uegina  v.  SutUtn,  510 

II.  Repair  of  approaches. 

A  party  who  is  liable,  by  prescription,  to 
repaiir  a  bridge,  is  also  primft  facie  liable  to 
repair  the  highway,  to  the  extent  of  300  feet 
from  each  end. 

Such  presumption  is  not  rebutted  by  proof 
that  the  party  has  been  known  only  to  repair 
the  fabric  of  the  bridge,  and  that  the  only 
repairs  known  to  have  been  done  to  the  high- 
way have  been  performed  by  commissioners 
under  a  turnpike  road  acL  Heyina  v.  Lin- 
eoln,  05 

III.  Toll,  710.    Pqob,  n.  2. 


BURGESS  ROLL. 
Municipal  Corporation,  II. 

BURNING. 

Attempt  to  bum  will,  when  a  suflleient  revoca- 
tion, 1.     Will,  V.  1. 

CAMBRIDGE. 

I  University. 

Authority  over  alehouse  licenses,  281.     Quo 
Warranto,  II.  1. 

II  Gas  company,  73.     Poor,  II.  3. 

CANCELLATION. 
Of  will,  1.    Wim  V.  I. 


CAPIAS. 

I.  Ad  respondendum,  449,  925.  ATTORnET,  V 
1.    Arrkst,  III.  1. 

IT.  Utlagatum,  677.    Outlawry. 

III.  Cum  proclamatione,  951.    Writ,  L 

CARRIER. 
Declaration  against 

Declaration  stated  that  plaintiff  delivered 
to  defendants,  and  they  accepted  and  received 
from  him,  goods  to  be  taken  care  of  and  ear- 
ned and  conveyed  by  defendants  fh>m  L.  to 
B.  and  there  delivered  to  P.  P.  for  reasonable 
reward  to  defendants  in  that  behalf,  and 
thereupon  it  hecnme  the  duty  of  defendanta 
to  tiike  due  care  of  such  goods  while  they 
so  had  the  charge  thereof  for  the  purpose 
aforesaid,  and  to  take  duo  and  reasonable 
care-  in  and  about  the  conveyance  and  deli- 
very thereof  as  aforesaid ;  yet  defendants  not 
regarding  their  duty  in  that  behalf,  bnt  eon- 
triving,  Ac,  did  not  nor  would  take  dne 
care,  Ac,  but  on  the  eontrary,  whilst  they 
had  the  charge,  Ac,  took  such  bad  care,  Ac, 
that  the  goods  were  injured  to  plaintiff's 
damage.  Ac  Pleas,  Not  guilty,  and  tra> 
verse  of  the  delivery  and  acceptance  modo 
et  forma. 

On  the  trial,  the  plaintiff  gave  no  proof  of 
an  express  contract,  but  endeavoured  to  show 
that  the  defendants  were  common  earriera. 
No  objection  was  taken  to  the  course  of  evi* 
dence.  The  case  was  proved  as  to  one  de* 
fendant  only,  and  a  verdict  was  taken  against 
him  and  for  the  other  defendant  On  motion 
to  ent«r  a  nonsuit,  on  the  ground  that  the 
action  was  founded  on  contract,  and  therefore 
a  verdict  could  not  pass  against  one  defend- 
ant only, 

Held,  that  the  declaration  might,  and 
therefore  must  after  verdict,  be  read  as  a 
declaration  against  carriers  on  the  enstom 
of  the  realm,  and  consequently  that  the  ver- 
dict was  maintainable. 

Quaore,  whether  such  declaration  against 
carriers  on  the  custom  would  have  been  suf- 
ficient on  special  demurrer  7  Poai  v.  Skip^ 
ton,  963 

CASE. 

I.  Against  warehouseman  for  the  negligence 
of  his  employee's  servantB,  109.  Mastrr 
AND  Sbrvant,  L  2. 

II.  Against  common  carrier,  903.     Carribr. 

III.  Special    Sprcial  Cask. 

CERTAINTY. 
L  In  awards,  235.     Arbitratioh,  VII.  2. 
II.  In  indictments,  481.     Statutb,  XLIIL 


CERTIFICATE. 

I.  To  give  or  take  away  eosU,  598,  602.  Costs, 
VIL  VHI.  2. 

II.  Of  probable  eanse  to  plead  a  parttcular 
plea,  606.     Costs,  V.  S. 


CERTIORARL 

I.  When  neoesaaiy  to  give  the  eourt  Joriadie* 
tion,826.    Statutb,  VIL 
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tl.  Objeetioni  to  inquisition  of  eompensation 
jury. 

A  cortiorsri  will  not  be  granted  to  bring 
«p  tbe  inquisition  of  a  compensation  Jury, 
unless  defects  in  the  inquisition  be  positively 
sworn  to. 

Thus,  where  a  stetute  (0  A  7  W.  4,  o.  cxL) 
directed  that  a  railway  company  should  not 
take  lands,  unless  set  out  in  a  schedule  to 
the  act,  or  certified  by  justices  to  have  been 
omitted  by  mistake,  it  was  held  not  sufficient 
to  show  that  lands  which  were  the  subject  of 
the  inquisition  were  not  in  the  schedule, 
without  negativing  the  fact  of  tbe  certificate. 

Nor  to  assert  generally,  in  addition  to  such 
statement,  that  the  aet  did  not  authorise  tak- 
ing the  lands. 

Nor  to  allege  farther,  that  certain  objec- 
tions were  made  in  a  protest  delivered  before 
tbe  taking  of  the  inquisition,  which  were  now 
in  general  terms  sworn  to  be  true. 

If  the  objection  be  to  the  form  of  the  in- 
quisition, a  copy  should  be  set  out,  or  it 
should  be  sworn  that  the  deponent  oould  not 
proeure  a  eopy ;  and  he  should  in  the  latter 
case  swear  positively  on  information  and  be- 
lief. 

It  is  not  enough  to  swear  that  he  "  objects" 
that  the  inquisition  does  not  contain  certain 
requisites  pointed  out 

The  granting  a  certiorari  it  matter  of  dis- 
eretion,  though  there  are  fatal  defects  on  the 
face  of  the  proceedings  which  it  is  sought  to 
bring  up. 

It  is  an  almost  invariable  rule,  that,  where 
a  party  applying  for  a  certiorari  fails  from 
incompleteness  in  bis  affidavits,  he  will  not 
have  a  certiorari  granted  to  him  upon  fresh 
affidavits  supplying  the  defect;  as  in  the  ease 
of  the  defeots  above  mentioned. 

Bspecially  if  he  appears  to  have  snlTered 
no  injury ; 

Or  to  have  assented  to  the  proceeding  be- 
low. 

Bemble,  per  Lord  Denman,  C.  J.,  that  the 
rule  requiring  that,  in  proceedings  by  an 
inferior  jurisdiction,  the  facts  giving  the 
jurisdiction  should  appear  on  the  face  of 
such  proceedings,  is  not  confined  to  facts 
necessarily  within  the  knowledge  of  the 
party  exercising  the  jurisdiction.  Begina  v. 
Manehuter  and  Leeda  Jiailufay  Co.,  413 

IIL  To  bring  up  orders  of  Sessions  with  all 
things  touching  the  same,  894.    Poor,  XI.  2. 

IV.  To  remove  indictment,  680.  Costs,  XII.  1. 

V.  To  bring  up  defective  coroner's  inquisitions 
when  refused,  036.     Coronkr,  L 

VI.  Refusal  of  second  application,  413.    Ante, 

Til.  The  granting  it,  when  a  matter  of  discre- 
tion, 413.    Ante,  IL 

VIIL  Affidavits. 

1.  Form,  413.    Ante,  II. 

2.  What  the  court  will  notice  on  affidavit, 
308,  404.     PooB,  XI.  1. 

IX.  The  conduct  of  the  party  applying. 
1.  On  application  for  a  certiorari,  the  court 

will  take  into  consideration  the  cooduct  of 

tbe  party  applying. 

A  party,  whose  land  had  been  taken  under 
the  South  Holland  Drainage  Act  (57  O.  3,  c. 
Izix.),  applied  for  a  certiorari  to  bring  up  the 


inquisition  held  before  a  eompensation  jury, 
on  the  grounds,  1.  That  the  inquisition  did 
not  state  such  a  notice  tp  treat  for  compensa- 
tion as  was  requisite  under  the  act  to  giro 
jurisdiction ;  2.  That  the  jury  had  ordered  a 
fence  to  be  erected  for  the  benefit  of  the 
applicant,  in  addition  to  a  money  compensa- 
tion, instead  of  giving  him  the  whole  com- 
pensation in  money;  ,3.  That  tbe  applicant 
held  in  right  of  his  wife,  and  that  the  tenure 
was  copyhold,  and  no  compensation  was  made 
to  the  wife  or  lord. 

This  court  refused  a  certiorari,  it  appearing, 
on  affidavit,  1.  That  the  applicant  bad  con- 
sented to  waive  the  notice,  and  requested 
that  the  jury  might  be  summoned  for  a  day 
too  near  to  admit  of  proper  notice  under  the 
act ;  2.  That  he  had  discussed  the  amount  of 
compensation  proper  to  be  given,  upon  tbe 
supposition  of  tbe  fence  being  erected,  and, 
3.  That  be  did  not  now  swear  to  his  belief 
that  the  jury  had  awarded  less  money  in  con- 
sequence of  the  award  as  to  the  fence;  4. 
That,  in  the  dispute  respecting  tbe  land,  he 
had  not  mentioned  his  wife's  interest,  or  tbe 
nature  of  the  tenure,  bat  had  acted  as  if  tbe 
property  was  his  own  freehold.  Begina  v. 
South  Holland  Drainage,  429 

3.  See  also,  430.    iHQUismoir,  IIL  2. 

CHALLSNGB. 
Jury. 

CHAMBBRLAIN.  LORD. 
Lord  Chamberlaih. 

CHARACTBR. 

L  Credit  given  to  attorney  in  his  professional 
character,  959.    Attorhbt,  III. 

II.  Representation  of,  457.   Statutx,  XLIV.  3. 

CHAROB  IN  EXBCUTION. 
P.  196.    BxBcnnoH,  IIL  1. 

CHARGEABILITY. 
A^judicaUon  of,  881.    Poor,  XIL 

CHARTBR-PARTT. 
P.  836.    Shippihg,  L  2. 

CHBCK. 

When  admissible  though  not  duly  stamped, 
656.    Stamp,  L 

CHILD. 

L  Provision  for,  so  as  to  prevent  implied  revo- 
eation  of  will,  14.    Wijul»  V.  2. 

II.  Order  on,  to  maintain  parents,  227.    Poor, 

XIIL 
IIL  Bastard.    Bastard. 


CHURCH. 
Lecturer  of,  176.    Statutb,  LIIL  3. 

CHURCH  BUILDING  ACTS. 
I.  Notice  of  vestry  meeting,  610.  PROBi»mo!f, 
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II.  Stopping  Qp  (botwmjB,  406.    ApraAL,  L 

CHURCH  RATIL 
Ram,  II. 

CHURCHWARDEN. 

Election  of. 

In  the  election  of  chnrohwArdens,  if  a  poll 
be  demanded,  the  Totes  are  to  be  giren  hj 
the  qualified  iphabitante  present;  bat  all 
qualified  inhabitants  (whether  they  were 
present  or  not  at  the  show  of  hands)  have  a 
right  to  be  admitted  into  the  Tcstiy-room  and 
vote  during  snoh  poll :  Although  the  qualified 
inhabitants  present  at  the  time  of  granting 
the  poll  resolve  that  the  poll  shall  be  confined 
to  those  then  presents 

It  is  not  a  suflloient  gronnd  for  impeaching 
such  election  (on  motion  for  a  mandamus  to 
elect),  that  the  poll  was  taken  with  closed 
doors,  unless  it  be  expressly  sworn  that  some 
qualified  person  who  meant  to  vote  was 
thereby  prevented  fk'om  doing  so. 

'SembU,  per  Lord  Denman,  C.  J.,  that,  if 
snch  an  instance  were  shown,  the  court  would 
grant  a  mandamus,  without  inquiring  strictly 
whether  the  nnmber  of  persons  excluded  was 
in  fact  such  as  to  affect  the  result  of  the 
election.    Rtgina  r.  Lambeth,  Rector,       366 

CHURCHYARD. 
Unnecessary  footways  through,  405.  Appbal,  I. 

CLERK. 

I.  Of  the  peace,  188.    Opfiob,  IL 

II.  Town  clerk,  188.    OrricB,  IL 

III.  To  poor  law  nnioii,  601.    PooB,  L  4. 

CO-DEFENDANT. 

Verdict  for  one,  in  case  against  carriers,  963. 
Cabribb. 

COGNISANCE. 
Rbplbtih. 

COLLATERAL  INQUIRT. 
Evidence  in,  198.    EruBircB,  XXV.  1. 

COLLUSION. 
Of  sheriff's  officer,  666.    Shbbipf,  IL  1 

COLOUR, 
Colourable  a^onmment,  889.    Ratb,  IL  2. 

COMMENT. 

Distinction  between  a  m'ere  inference  and  a 
conclusion  introducing  a  substantive  faoL 
740.    LiBBL,  IL 

COMMISSION. 
To  ascertain,  198.    ETmBBca,  XXV.  1. 

COMMISSIONERS. 
L  Poor  law,  601.    Poob,  L  4. 
II.  Under  church  building  acu,  406.  AppBALyL 


COMMITTEE. 
Of  lonaUo,  764.    Fbaud,  VIL 

COMMON. 
Prescription  for,  101.    Pbbscbiptiob,  L 

COMPENSATION. 

I.  Under  municipal  reform  ac^  170,  083.  Sta- 
tute, LIII.  2,  8. 

II.  Under  acts  for  public  works. 

1.  Payment  into  bank  on  defective  title. 
The  Deptford  Pier  Company  were  antho. 

rized  by  stet  6  W.  4,  c  xiii.,  to  take  lands 
for  the  purposes  of  the  act,  the^compensmtioB 
money  to  be  assessed  by  a  Jury,  on  refusal  by 
the  proprietor  to  treat  after  notiee,  and  In 
some  other  cases.  If  the  company  shonid 
not,  within  three  years  afler  the  pasting  of 
the  act,  agree  for  or  cause  to  be  rained  and 
paid  for,  according  to  the  act,  the  premises  to 
be  purchased,  the  powers  given  them  were  t» 
cease,  except  with  consent  of  the  owners  and 
occupiers.  Sect.  08  directed  that  on  payment 
of  the  purchase-money  assessed,  either  to  the 
proprietor,  or  if  he  should  "  not  be  able  to 
make  a  good  title,"  then  into  the  Bank  of 
England,  in  the  manner  and  for  the  pnrpoees 
specified  by  the  act;  it  should  *'be  lawful" 
for  the  company  to  enter,  and  the  lands 
should  from  thenceforth  vest  in  them.  Sect. 
80  empowered  them  to  resell  lands  purchased, 
but  found  unnecessary. 

The  company  gave  notice  of  treating  for 
lands  in  the  possession  of  C.  A  Jury  was 
summoned,  and  assessed  the  purebase* money. 
C.  offered  to  convey,  and  gave  posseerion,  but 
was  unable  to  deduce  a  complete  title,  though 
he  offered  one  which,  as  he  contended,  ought 
to  be  satisfactory.  The  company  would  not 
complete  the  purchase.  On  motion  by  C.  for 
a  mandamus  to  them  to  pay  the  purchase 
money  to  C.  or  into  the  bank  : 

Held,  that  an  aflldavit  by  C,  stating  that 
he  was  i^ot  in  a  situation  to  complete  the 
title,  and  had  suggested  a  payment  into  tho 
bank  to  save  expense,  was  not  suflioient  for 
the  Writ 

Writ  granted  on  affidavit  showing  that  C. 
had  endeavoured  to  complete  the  title,  but 
could  not 

After  the  assessment,  and  during  the  dis- 
pute  on  title,  three  years  from  the  passing  of 
the  act  expired :  Held  no  mnnd  for  revising 
the  writ    Begina  v.  Deptford  Pier  Oompamjf, 

910 

2.  Virtual  refusal  to  hear  complain^  901,  b. 
Refusal,  L 

8.  Mandamus,  910.    Ante,  1. 

4.  Certiorsri  to  remove  inquisition,  418,  429, 

439.   Cbbtiobabi,  IL  IX.  1.   IxQinainoir, 

IIL2. 


Of  witness. 


COMPETENCY. 
EnDBBos,  V. 


COMPOSITION. 
Of  action  against  one  of  several  oo-obUgcTB. 
Plaintiffs,  on  becoming  sureties  for  defend, 
ant,  took  a  Joint  and  several  indemnity  bond 
from  defendant  and  J.  Plaintiffs  ailerwards 
became  liable,  as  such  sureties,  to  pBy,  and 
paid,  1098;.  They  then  sued  J.  on  the  in. 
demnity  bond,  and  obtained  a  verdiet  for 
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10982.,  but  accepted  2152.  from  bim  in  com- 
promise,  giving  bim  a  receipt  as  follows : — 
**Ueoeived  of  J.  216/.,  being  the  saia  we 
baire  agreed  to  accept  in  discharge  of  the 
dM  mages  and  costs  in  this  action."  Plaintiffs 
afterwards  sued  defendant  on  the  same  bond, 
and  he  pleaded  payment  by  J.  of  215/.  in 
full  satisfaction. 

II eld,  that  proof  of  the  compromise  with 
J.,  as  above  stated,  did  not  support  the  plea. 
Fitid  V.  HobiM,  90 

C0HPR0MI8B. 
GoMPOsiTioir. 


Of  time,  178. 


COMPUTATION. 
PooB,  vin. 


CONDITION. 

I.  Annexed  bj  the  law  to  a  will  before  mar 
riage,  14.    Will,  V.  2. 

IL  Conditional  acknowledgment  of  debt,  221, 
225.     Btatutb,  XLIV.  1,  2. 

III.  Onus  of  proof  of  performance  or  breach, 
779.    Dbtisb,  L  1. 

CONDITIONS  OF  SALE. 

When  evidence  to  apply  the  language  of  the 
conveyance,  188.    Party  Wall,  L 

CONDITIONAL  LIMITATION. 
P.  779.    Dbvxsb,!.!. 


In  pleading. 


CONFESSION. 
Plbadiko,  IL 

CONFIRMATION. 


annuity ;  that  the  consideration  for  E.'8  pro- 
mise in  that  respect  still  continued ;  that  the 
grant  by  deed  did  not  affect  the  parol  con> 
tract  on  his  part;  and  that,  although,  since 
the  death  of  6.,  K.  oonld  not  execute  the 
office  by  deputy  to  be  approved  by  him,  it 
was  sufficient  that  K.  could  execute  it  in  per- 
son.    Mattock  V.  Kinglahe,  795 

VL  Nominal,  789.    JcDOMBifT,  VIIL 

VII.  What  not  sufficient  to  rapport  the  limita- 
tion of  a  contingent  remain^br  to  a  necessary 
party,  650.    Fbaud,  VIL 


VIII.  Failure  of  one  alternative,  795. 
V. 


Ante, 


Of  alteraUons  in  rules  of  Friendly  Societies, 
888.    Fbibkdlt  Socxbtt. 

,     CONSENT. 

To  admit  connterparti  effect  of,  255.    Stamp, 
ILS. 

CONSIDERATION. 

L  Moral,  487.    Plbading,  XUL 

IL  Temporary  detriment,  748.     AssuuPBrr, 

IIL  Of  guarantee,  846.    GyARAHTBi,  1. 1. 

IV.  For  promise  by  widow,  467.    Plbadimo, 
XIIL 

V.  Continuing. 

S.,  the  lord  of  a  manor,  appointed  K.  by 
parol  to  the  offices  of  steward  of  the  manor, 
and  clerk  of  a  castle  therein ;  K.,  in  conside- 
ration of  8.  permitting  him  to  hold  the  offices 
at  the  will  of  S.  as  lord,  promised  S.  to  pay, 
out  of  the  fees  of  the  offices,  an  annuity  to  G. 
during  Q.'s  life,  for  the  payment  of  which  S. 
bad  bound  himself,  his  heirs  and  executors, 
and  to  indemnify  S.  from  such  payment,  so 
long  as  K.  should  execute  the  offices  either 
by  himself  or  by  deputy  to  be  approved  of 
by  S.  Afterwards  8.,  aa  lord,  granted  the 
same  office  to  K.  by  deed-poll  (not  reciting 
any  special  consideration)  for  K.'s  life,  and 
died. 

Held,  that  K.  remained  liable  to  pay  O.'s 


CONSTRUCTION. 
[.  Of  statute.  * 

1.  In  cases  affecting  liberty,  951.    Writ,  I. 

2.  Of  ancient  statutes,  with  respect  to  the 
conciseness  of  their  language,  335.    Rivbr. 

8.  Of  forms  incorporated  by  reference  to  an- 
other statute,  405.    Appbal,  I. 

4.  As  one  enactment,  638.   STATim,  LIIL  7. 

5.  Effect  of  repeal  on  clauses  incorporated  by 
reference  into  another  statute,  405.    Af- 

PBAL,  L 

6.  Of  repeal  clauses,  496.    Statutb,  XXII. 

7.  Directory,  289.    Ihquisitiom,  IIL  2. 

8.  Strict,  375.    Poor,  VIL 

9.  Not  restrained,  155.     Oamb. 

10.  Not  extended,  351.    Costs,  IL 

11.  Liberal,  176.    Statutb,  LIIL  8. 

12.  Enlarged,  866.    Babkrupt,  VL 

13.  Cumulative,  168.    Libbl,  L 

14.  Contrary  to  probable  intention,  886,  405, 
496,688.  Turnpikb.  Appbal,  I.  Statutb, 
XXIL  LIIL  7. 

15.  Not  by  implication,  405.    Appbal,  L 

16.  Reasonable,  481.    Statutb,  XLIIL 

17.  Not  literal,  555.    Stamp,  L 

18.  Not  merely  ejusdem  generis,  638.  Sta- 
totb,  LIIL  7. 

19.  Retrospective,  470.    Bahkrupt.  VL 

20.  Controlled  by  precedent,  173,  598.  Poor, 
VIIL    Costs,  VIL 

21.  Clause  saving  ecclesiastical  Jurisdiction, 
889.     Rate,  IL  2. 

22.  Compensation  clauses,  910.  Compbbsa- 
tion,  IL  1. 

IL  Order  of  justices. 
Allegation    of  defendant's   residence,    227. 
Poor,  XIIL 

IIL  Of  deed. 

1.  By  reference  to  eirenmstances  apparent 
on  the  face  of  it,  650.    Frauu,  VIL 

2,  Distinction  between  evidence  to  apply  the 
language  of  a  deed  and  evidence  to  control 
or  construe  it,  138.     Partt  Wall,  I. 

8.  As  to  time  of  payment  of  rent,  463.  Labd- 
LORD  AXD  TlUfAST,  VIIL  1. 

ly.  Of  written  memorandum. 

1.  Whether  a  question  for  the  court  or  one 
for  the  Jury,  221, 225.  Statutb,  XLIV.  1, 2. 

2.  Of  opUon  to  annul  charter-party,  on  non  - 
arrival  by  a  certain  day,  801.  Axbboiibbt, 

y.  Of  pleadings. 
1.  Of  plea  that  an  indemnity  bond  was  ob  • 
tained  by  plaintiff  (sheriff)  \nd  others  in 
I         ooUosion,  565.    Shbbipp,  IL  2. 
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2.  or  a  juetifieatioD  m  to  Miianltinf  plaintiff 
and  w«ttiDg  bis  elotbei,  602.  Costb,  VIIL 
2. 

3.  Of  the  worda  absque  reiiduo  oanss,  872. 
Eyiobrcb,  XX.  8. 

VI.  Of  finding  of  jury  on  iasnes  not  neceiearily 
inconsUtent,  296.     Postxa,  I. 

VII.  Particular  words  and  phrases. 

1.  "  And''  in  43  G.  Z,  o.  46,  s.  S,  not  eonstrued 
"or,"  351.    Costs,  XL 

2.  "  Any,"  481.«    Statutb,  XLIII. 

3.  "  At  least,"  with  reference  to  number  of 
days,  173.    Poor,  VIIL 

4.  "  Chiefly  in  question,"  598.    Costs,  VII. 

5.  *'  Collect  these  accounts  and  pay  yourself;" 
whether  a  conditional  acknowledgment  of 
a  de^  221.     Statute,  XLIV.  1. 

6.  "Commencing  from,"  463.  Laitblobd 
AHD  Tbnaht,  VIII.  1. 

7.  "  Consideration  and  bow  paid,"  789.  Judo- 
MKKT,  VIII. 

8.  "Tour  account  is  oorreot,  and  0!  that  I 
were  going  to  enclose  the  amount,"  225,  n. 
Statute,  XLIV.  2. 

9.  "In  satisfaction  of  all  damaget,"  678. 
Plea,  IL 

10.  "Deliver  up  such  lease  or  agreement," 
366.     Bankrupt,  IV. 

11.  "Kidelli,"  in  Magna  Charta,  o.  23,  834. 

RlYBR. 

12.  "Lever"  applied  to  weirs  in  25  Ed.  3, 
Stat  4,  0.  4,  335.    Biter. 

13.  "  Minister  ofanyeburoh,"  176.  Statute, 
LIIL  3. 

14.  "Until  the  expiration  of  one  month  or 
more  after,"  677.    Attobhet,  IV. 

15.  "  Object  or  refuse,"  779.    Devise,  1. 1. 

16.  "  A.  B.  of  the  parish  of  M."  as  an  alleea- 
tion  that  he  dwells  there,  227.  Poor,  XIIL 

17.  Participial  allegation,  881.    Poor,  XII. 

18.  "Present"   in    vestry,    356.      Church- 

WARDER. 

19.  "Upon  any  prooess  whatsoever,"  "by 
reason  of  any,"  "damage,"  677.  Out- 
lawry. 

20.  "Not  able  to  make  a  good  tide,"  910. 
Compensatior,  IL  1. 

21.  "  To  be  deemed  a  record  to  all  intents  and 

?urposes,"   422,  428,  439.     Ikquisitior, 
IL  2. 

22.  Allegation  by  reference,  227.    Poor,  XIIL 

23.  "The  taid  A.  B."  as  incorporating  a  de- 
scription of  him  In  the  recitals,  227.  Poos, 
XIIL 

24.  "Secure."  846.    Guarahteb.  L  1. 

25.  "  Shall  be  lawful  to  inquire  into  the  tiUe," 
919.    Statute,  LVI. 

26.  "  Shall  then  be  sold  by  my  executors," 
905.    Devise,  IIL 

27.  "Shall  and  may,"  910.    CoMPSRSATioir, 

28.  Agreement  to  pay,  so  long  as  grantee 
"  shall  execute"  an  olBoe,  796.  Con  side- 
ration,  V. 

29.  "Signed,"  in  sUtute  of  frauds,  94.  Will,L 

30.  Notice  of  "special  purpose"  of  vestry 
meeting,  610.    pRomsmoN,  III. 

31.  "  Stage  wagon,"  .W6.    Turnpike. 

32.  Prosecution  "  for  such  offence,"  496.  Sta- 
tute, XXIL 

33.  "  Then,"  in  an  allegation  traversed  modo, 
Ac,  547.    Distress,  I. 

34.  "Shall  vest,"  470.     Bankrupt,  VL 

35.  "  UncerUin  and  without  any  limit,"  620. 
Moetoaoe,  IV. 


36.  "Wilfnl  snd  indecent  ezposuie  ot   the 
perhon,"  589.     Costs,  XII.  1. 

37.  "  Describe  the  offence  in  the  words  of  the 
statute."  481.     Statute,  XLIII. 

38.  "Yenrly  and  every  year,"  463.     Lahs- 
LORD  AND  Tenant,  VIIL  1. 

CONTINGENT  REMAINDER. 

I.  When    void    as    against    purehasers,    650. 
Fraud,  VIL 

II.  When   it  do#s  not  pass  by  snrrendw  of 
copyholds,  650.    Fraud,  VIL 

CONTINUANCES. 

After   return    of    oontumace   eapiendo,    95L 
Writ,  L 

CONTRACT. 

L  Executed,  118.  Landlord  ani>  Tenant,  XL 

IL  Express  or  rising  out  of  custom  of  tke 
realm,  963.    Carrier. 

IIL  Parol 
When  not  affected  by  subsequent  graat  by 
deed,  795.    Consideration,  V. 

rV.  For  sale,  with  option  of  returning  at  a  re- 
doced  price,  107.    Assumpsit,  IV. 

V.  Breach   when  not  provable    under  bank- 
ruptcy, 701.    Bankrupt,  III. 

CONTUMACE  CAPIENDO. 
P.  95L    Writ,  L 

CONVEYANCE. 

I.  Fraudulent    Fraud. 
IL  Voluntary.    Fraud. 

III.  By  cestui  que  trust  for  life,  its  operation 
as  an  act  of  user,  691.    Evidence,  XXIL  1. 

IV.  See  also.  Deed. 

CONVICTION. 
L  What  it  should  sUte. 

1.  Statement  of  the  offenoe. 

A  conviction  under  stats.  11  G.  4  A  1  W. 
4,  c.  64,  sects.  14,  25.  and  4  A  5  W.  4,  e.  85, 
s.  6,  for  allowing  beer  to  be  consumed  in  a 
licensed  house  at  other  boura  than  those  pre- 
scribed by  order  of  petty  sessions,  must  state 
the  time  fixed  by  the  Justices  at  which  houses 
may  be  kept  opeA,  and  the  hour  at  which  the 
beer  was  consumed.  It  is  not  enough  to  say, 
"at  a  time  declared  to  be  unlawful  by  an 
order  of  the  Justices." 

If  goods  be  seised  upon  a  wairaot  founded 
on  a  conviction  so  improperly  framed,  the 
magistrates  issuing  the  warrant  are  liable  iu 
trespass.     Newman  v.  Mardwieke,  Earl,    124 

2.  Statement  of  time,  124.    Ante,  1. 

3.  The  right  of  the  informer,  155.    Gams. 

II.  1.  For  trespass  in  search  of  game,  155. 
Game. 

2.  Under  beer-selUng  acts,  124.    Ante,  I.  1. 

III.  Trespass  for  seisure  under  invalid  eonvie- 
tion,  124.    Ante,  L  1. 

COPT. 

I.  Of  inquisition  of  eompensation  jury,  413. 
Certiorari,  IL 
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II.  When  eridenoe.    Etidskcb,  XVIL 

COPYHOLD. 

I.  Fine  when  dae. 

Fur  deecent  of  revenion. 

K.,  copyholder  in  fee,  derised  to  R.  for 
life,  who  was  admitted,  and  paid,  in  reipeot 
of  her  admiitanoe  to  hold  for  life,  m  large  a 
fine  aB  if  ibe  had  been  admitted  tenant  in 
fee.  During  R.'b  life  K/s  heir  at  law  sur- 
rendered to  snoh  nses  as  L.  jhould  appoint, 
and,  in  default,  Ac.,  to  the  use  of  L.  in  fee. 
K.  bad  not  been  admitted  or  paid  any  fine. 

Held,  that  the  lord  could  not  be  compelled 
to  receive  and  enrol  the  surrender  without 
payment  of  the  fine  for  the  descent  of  the 
reversion  to  the  heir,  on  the  application  of 
the  heir ;  and,  i  fortiori,  not  on  the  applica- 
tion of  L.  Htgina  T.  J)^UiHgkamf  Lady  of 
Manor,  868 

II.  Surrender. 

1.  Enrolment  of,  868.    Ante,  I. 

2.  Award  of  surrender  how  to  be  performed, 
646.     Arbitratiok,  IV. 

3.  EfTeot  of  surrender  by  one  who  is  tenant 
for  life,  with  a  contingent  remainder  in  fee, 
660.    Fradp^VU. 

III.  Admittanee. 

1.  When  not  necessary,  779.    Dbvisb,  L  1. 

2.  Of  party  not  entitled,  779.    Dbtisb,  I.  1. 

IV.  Mandamus  to  lord,  868.    Ante,  L 

V.  Will  of. 

1.  Not  within  stotnte  of  frauds,  1.  Will, 
V.  I. 

2.  How  revoked,  1.    Will,  V.  1. 

V^I.  Customary  heir. 

Surrender  by,  on  descent  of  reversion,  868. 
Ante,  L 

CORONER. 

I.  Defective  inquisition. 

When  the  court  will  not  interfere. 

An  inquest  was  held  on  a  person  deceased, 
in  the  coroner's  absence,  by  0.  A.  his  clerk, 
who  signed  the  inquisition,  "  C.  A.,  coroner." 
Other  irregularities  took  place  in  the  pro- 
ceedings, but  did  not  appear  on  the  face  of 
the  inquisition. 

On  application  by  the  father  of  the  de- 
ceased, nine  months  after  the  inquest,  to 
have  the  inquisition  brought  up  by  eertiomri 
to  be  quashed,  that  a  new  inquest  might  be 
held,  on  affidavit  of  the  above  facts,  and  on 
a  suggestion  that  the  cause  of  death  had  not 
been  properly  inves^lyted, 

The  court  refused  to  interfere.   In  re  Daw, 

036 

II.  Inquisition  taken  by  a  stranger,  036.  Ante, 


COSTS. 
I.  Generally. 

1.  Construction  of  award  that  A.  shall  sur- 
render to  B.  at  the  costs  of  B.,  646.    Ab- 

BITRATIOM,  IV. 

2.  Whether  the  word  "  damages*'  in  a  plead- 
ing includes  costs,  673.     Plba,  II. 

IL  For  defendant  on  excessive  arresL 

To  entitle  a  defendant  to  costs  under  stat. 


43  0.  3.  c.  46,  8.  3,  there  must  have  been  an 
arrest  in  fact  It  is  not  suflScient  that  the 
sheriflf's  ofllccr  called  on  defendant's  attorney 
with  a  warrant,  and  required  special  bail  to 
be  put  in.  which  was  done  after  communica- 
tion between  such  attorney  and  the  defendant. 
Jamet  v.  Atkew,  361 

III.  Security  for. 
Time  of  application. 

Defendant,  on  the  eve  of  trial  at  the  Assises, 
March,  1836,  obtained  leave  to  add  a  plea. 
Plaintiff  thereupon  countermanded  notice  of 
trial,  and  demurred  to  the  plea;  and  the 
demurrer  was  set  down  for  argument.  May, 
1836.  Plaintiff,  in  October,  1836,  became 
insolvent,  and  in  December  obtained  his 
discharge.  In  the  beginning  of  Michaelmas 
term,  1837  (the  demurrer  then  standing  near 
the  head  of  the  special  paper),  defendant 
moved  that  plaintiff  might  give  security  for 
costs.    Held,  too  late.     Young  v.  Kukworth, 

470,  n. 

IV.  On  new  assignment,  246,  n.  Abbitratioh, 
VII.  3. 

V.  With  reference  to  the  issues. 

1.  Of  issue  Joined  on  a  justification  on  which, 
becoming  unnecessary,  no  evidence  is  of- 
fered, 296.     POSTBA,  I. 

2.  On  distributable  issue. 

Trespass  for  breaking  and  entering  plain- 
tiff's bouse,  and  taking  and  converting  his 
goods,  which  were  described  by  distinct  par- 
cels. Pleas.  1.  Not  guilty.  2.  That  the 
house  and  goods  were  not  plaintiff's.  Issues 
thereon.  3.  That  the  goods  were  not  plain- 
tiff's, but  the  goods  of  a  bankrupt ;  justifying 
the  seiture  under  a  warrant  of  the  commif- 
sioners.  Replication,  traversing  the  plCHn. 
Issue  thereun.  Verdict  for  plaintiff  as  to  the 
trespasses  in  entering  the  house,  and  taking 
parcel  A.  of  the  goods,  with  lOOl,  damages; 
for  defendi^nt  as  to  parcel  B.  of  the  goods: 

Held,  that  the  second  and  third  issues  were 
divisible,  and  that  the  verdict  must  be  entered 
up  distributively,  according  to  the  special 
finding,  fof  the  purpose  of  an  apportionment 
of  costs  according  to  Reg.  Gen.  HiL  2  W.  4, 
L74.     RouiUdge  y.  Abbott,  692 

3.  Different  issues,  under  4  Ann.  c.  16,  s.  6. 
Since  the  rules  of  Hil.  4  W.  4,  a  judge  may 

still  certify,  under  stat  4  Ann.  o.  16,  s.  6, 
that  a  defendant  (who  succeeds  on  an  issue 
that  goes  on  to  the  whole  action)  had  proba- 
ble cause  to  plead  one  of  several  pleas,  which 
is  found  against  him.   Robinuon  v.  Metwnger, 

666 

VI.  Of  amendment  under  8  A  4  W.  4,  o.  42,  s. 
23,  301.    Ambxomeiit,  I. 

VII.  Under  43  Blit.  o.  6,  s.  2. 

Trespass  for  breaking  and  entering  plain 
tiff's  house,  and  taking  away  a  sign-board 
aifixed  thereto,  and  goods  not  aflixed.*  Plea^. 
1.  Not  guilty.  2.  As  to  the  breaking,  Ac, 
and  taking  away  the  sign-board,  that  the 
house  and  sign-board  were  not  the  plaintiff  V. 
3.  As  to  the  same  trespasses,  that  the  houve 
and  sign -board  were  defendant's.  Repllru- 
tion,  that  defendant  demised  the  house,  wirh 
the  sign-board  affixed,  to  plaintiff,  who  entervd 
and  was  possessed,  and  that  defendant  during 
the  continuance  of  the  demise  committed  the 
trespasses.   Rejoinder,  traversing  the  demise. 
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iMoes  on  tbe  pleat  *iid  rejoinder.    Verdict 
for  plaintiff  on  all  the  inettee,  with  20*.  da- 

Held,  that  the  judge  oould  not  certify  to 
deprive  plaintiff  of  ooets  under  stat  43  Blis. 
e.  6,  8.  2,  and  that  the  plaintiff  might  recover 
full  cotfts  without  a  certificate  from  the  judge, 
the  ea»e  not  being  within  rtat  22  A  23  Car. 
8,  0.  9,  8.  136.     TkomoB  t.  Dame»,  698 

/III.  Under  22  A  23  Car.  2,  c.  9,  8.  130. 

1.  Certificate  when  not  neoeasary,  598.  Ante, 
VII. 

2.  In  trespass  for  assault  and  battery. 
Trespass  for  assaulting  plaintiff,  and  throw- 
ing water  upon  him,  and  also  wetting  and 
damaging  his  clothes.  Pleas.  1.  As  to  as- 
saulting plaintiff,  and  wetting  and  damaging 
his  clothes,  a  justification :  Replication,  de 
iojurift.  2.  As  to  the  residue  of  the  trespasses. 
Not  guilty.  Issues  thereon.  Verdict  for 
plaintiff  on  both  issues  ,*  damages,  a  farthing. 

Held,  that  plaintiff  could  not  recover  more 
oostn  than  damages,  without  a  judge's  certi- 
ficate under  stat.  22  A  23  Car.  2,  c.  9,  s.  136, 
since  the  declaration  was  for  a  batteryf  as 
well  as  an  assaalt,  and  therefore  the  case 
was  within  the  statute :  and  the  special  plea 
of  justification  did  not  extend  to  any  alleged 
trespass  in  the  declaration  amounting  to  a 
battery.     Punellr.  Bom,  602 

IX.  Of  abortive  fi.  fa.,  272.    Practicb,  XIV. 

X.  On  discharge  of  rule  nisL 

Not  where  the  granting  the  mle  waa  the 
error  of  the  court,  420,  n.  Quo  Warramto, 
IL2. 

XL  Principle  of  taxation. 
Time  of  applying  to  the  court 

The  court  will  not,  before  taxation  of  costs, 
make  an  order  as  to  the  principle  upon  which 
they  are  to  be  taxed*  if  objection  be  taken  to 
that  course.     Bead  v.  Batdrty^  605 

XIL  Of  proseemtioB, 

1.  Indeoent  expoenre. 

An  Indictment  charging  that  defendant 
assaulted  J.  6.,  and  unlawfully,  indecently, 
Ac.  (not  adding  publicly),  exposed  his  per- 
son to  J.  8.,  with  intent  to  incite  J.  S.  to 
commit  an  unnatural  offence  with  defendant, 
is  not  within  sUt  7  G.  4,  c.  64.  s.  23,  and  the 
court  cannot  give  the  prosecutor  his  expenses 
under  that  clause.     Regina  v. ,  689 

2.  Effect  of  certiorari.    Regint^  r, ,    689 

XIII.  Of  mandamus,  901,  n.    Rkpusal,  I. 

XIV.  In  ecclesiastical  eourt,  961.    Writ,  L 

XV.  Effect  of  common  provision  in  orders  of 
reference,  236.    Arbitratioh,  VIL  2. 

COUNTERPART. 

Of  lease.    Bflipct  of  eonsenting  to  admit,  266. 
Stamp,  IL  3. 

COUNTY. 
Rasidence  in,  how  alleged,  227.    Poor,  XIIL 


COURT. 

I.    EcCLCflfASTTCAL    CoURT. 
IrBOLTRIIT.      SsBfllOMS. 


Qubbr'b  Bshch. 


II.  Inferior.  When  its  jurisdiction  mul  ap 
pear,  413,  429.    Cbrtiorarx,  II.  IX.  1. 

COVENANT. 

I.  To  insure,  671.    Byidrhcb,  IL  6. 

IL  To  pay  rent,  463.  Lajtdlord  aro  Tbbart, 
VIII.  I. 

III.  By  assignee  of  lessor  against  executor  of 
assignee  of  insolvent  lessee,  683.  Etiobvcr, 
V.4. 

IV.  Pleading. 

1.  Declaration  on  eovenanta  in  a  lease;  what 
bad  on  demurrer. 

Declaration  on  the  following  ooTenanti  in 
a  lease.  To  repair  and  keep  in  repair  tha 
premises,  rea§onable  u*c  and  toear  vnfy  except' 
ed,  and  to  leave  the  same  in  repair  with  the 
like  exception.  That  the  lessor  might  enter 
and  view,  Ac,  and,  in  case  of  defect,  the 
defendants  should  repair  within  one  month 
after  notice  in  writtng.  That  defendants 
might  put  an  end  to  the  lease  in  three  year», 
giving  six  months'  notice  in  writing. 

Averment,  that  the  demise  waa  put  an  end 
to,  defendants  having  given  plaintiff  six 
months  notice  of  their  desire  to  end  Uia 
demise  in  three  years;  and  that  plaintiff, 
during  the  said  demise,  gave  defendaala 
notice  of  certain  defects. 

Breach,  that  defendants  did  not,  within 
one  month  after  such  last-mentioned  notice, 
or  at  any  other  time  before  or  afterwards 
during  the  demise,  and  while  they  were  in 
poMsession,  repair,  Ac,  or  keep  m  repair; 
nor  did  they  leave  in  repair,  Ac,  at  the 
determination  of  the  term  as  aforesaid,  ae- 
cordiug  to  the  indenture ;  but,  on  the  con- 
trary, after  the  making  of  the  same,  and 
during  the  continuance  of  the  demise  and  of 
their  possession,  and  until  the  determination 
of  the  term  as  aforesaid,  they  suffered  the 
premises  to  be  out  of  repair,  and  so  left  the 
same,  Ac,  contrary  to  the  indenture,  where- 
by, Ac 

Pica,  payment  of  money  into  court  gene- 
rally.  Replication  of  damages  ultr^  Issua 
thereon:  Held: 

1.  That  the  declaration  would  have  been 
bad  on  special  demurrer  (but  was  not  so  afWr 
verdict)  for  mixing  the  claim  of  damages  on 
the  breach  of  covenant  to  repair  after  notice 
with  the  claim  for  breach  of  the  eovenant  to 
repair  generally. 

2.  That  the  breaoh  was  demurrable  (though 
snfflcient,  «em6/e,  after  verdict)  for  not  notic- 
ing the  exception  of  reasons ble  wear  and  tear. 

3  and  4.  That  the  averments  of  notice 
were  demurrable  ,lir  not  stating  that  the 
notices  were  in  writing.    But, 

6.  That  the  defendiants,  by  pleading  pay- 
ment into  court  generally,  had  acknowledged 
something  to  be  due  on  every  part  of  the 
breach,  and  could  not,  therefore,  allege  the 
last  three  objections  in  arrest  of  judgment. 
Wright  T.  Goddard,  144 

2.  What  cured  after  rerdict,  144.    Ante,  1. 

3.  Effect  of   pleading  payment  into  eourt 
generally,  144.    Ante,  1. 

4.  Arrest  of  judgmant,  144.    Ante,  L 

COVERTURE. 
Baboh  ard  Fbmb. 
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CKEDIT. 

I.  RepreMntaUoni  M  to,  467.  Statute,  XLIV. 
3. 

IL  Mutoftl,  768.    Bajikbupt»  IL 

CREDITOR. 

Sale  fnadulent  aninit  oradtton,  121.    Plka, 
IV.  6. 

CREW. 

Miioondaet  of,  885.    Shipphtg,  I.  2. 

CRIMINAL  INFORMATION. 
L  When  not  refuted. 
On  aoeoaot  of  the  culpability  of  tbe  principal 
partj  libelled,  other  innocent  parties  being 
implicated,  907.    hnuL,  V.  1. 

II.  Rnle  when  diicharged. 

1.  Defects  in  prosecutor's  afBdayita,  when 
not  eared  by  statements  in  those  of  defend- 
ant, 108.    Libel,  I. 

2.  Proof  of  publication  of  libel,  what  insnfB- 
oient,  168.    Libel,  I. 

CRIMINAL  LAW. 
L  Indictment 
Statement  of  property  when  necessary,  481. 
Statute,  XLIIL 

IL  Obtaining  goods  under  false  pretences,  481. 
Statute,  XLIIL 

IIL  Forcible  entry.    Forcible  Emtrt. 

IV.  Verdict 

What  defects  not  cured  by,  481.  Statute, 
XLIIL 

V.  Judgment 

When  judgment  cannot  be  given  on  an  in- 
dictment founded  on  process  given  by  a 
statute  repealed  pendente  lite,  4M.  Sta- 
tute, XXIL 

V.  Convictions.    Comncnoir. 

CRIMINAL  PRACTICE. 
Pbaotigb,  XX.  to  XXVIIL 

CROWN. 

L  Rights  of,  as  to  navigable  rivers,  314.  RrvsB. 

II.  Its  power  to  authorise  theatrical  entertain- 
ments, how  limited,  120.    Stage. 

IIL  Practice.    Practice,  XX.  to  XXVIIL 

CUSTODY. 
I.  Detainer  in,  926.    Arrest,  III.  1. 
IL  1.  Of  documente,  161.    Evidbmce,  XV.  3. 
2.  Of  voting  papers,  636.    Statute,  LIIL  3. 

CUSTOM. 

Declaration  on,  against  common  carrier,  963. 
Carriee. 

DAMAGE  FEASANT. 
Proper  pound,  647.    Distress,  L 

DAMAGES. 

L.  Whether  the  word  ''damages"  in  a  pleading 
'includes  costs,  673.    Plea,  IL 


n.  Distinction  between  debt  and  damages,  701. 
Bakkrupt,  IIL 

III.  Nominal,  on  an  acknowledgment  of  debt, 
not  specifying  the  amount,  226,  n.  Statute, 
XLIV.  2. 

rV.  Allegation  of  special  damage,  768.  Bank- 
rupt, IL 

V.  On  new  assignment,  246,  n.  Abbitration, 
VIL  3. 

VI.  Evidence  in  reduction,  280.    Reg.  Gen. 

VII.  Assessment  after  an  issue  in  law,  449. 
Attorney,  V.  1. 

VIIL  Award  of.  236.    Arbitratiov,  VU.  2. 

DAYS. 
When  reckoned  exclusively,  173.    Poor,  VIIL 

DE  INJURIA. 
P.  872.    Etideece,  XX.  8. 

DEBT. 

I.  Distinction  between  debt  and  damages,  701. 
Bankrupt,  IIL 

IL  For  double  value  on  holding  over,  682. 
Landlord  and  Tenant,  XIL 

III.  For  rent^  pleading  in,  118.  Landlord 
AND  Tenant,  XL 

DEBTOR  AND  CREDITOR. 
Partial  guarantee,  846.    Guarantee,  L  L 

DEBTOR,  INSOLVENT. 
Insoltent  Debtor. 

DECLARATION. 
I.  In  pleading. 

1.  Constderatien,  743.    ABSUMPsrr,  II. 

2.  On  covenant  in  a  lease,  144.  CoTBNAin'. 
IV.  L 

8.  On  charter-party,  with  option  to  annul  on 
non-arrival  by  a  certain  day,  301.  Ahend- 
MENT,  I. 

4.  Against  common  carrier,  963.    Carrier. 
6.  Averment  of  time,  776.  Pleading,  XVI.  1. 

6.  Special  damage,  how  to  be  alleged,  768. 
Bankrupt,  IL 

7.  How  read  after  verdict,  963.    Carrier. 

IL  In  evidence.    Etidbnce,  XXIL)  XXIIL 

DEDICATION. 
Of  highway,  99.    Hiobwat,  L  1. 

DEED. 
I.  Parties  and  privies. 

1.  Effect  of  mortgagor's  appointment  of 
receiver  in  a  mortgage  deed  likewise  ex- 
ecuted by  mortgagee,  682.  L^idlord  and 
Tenant,  XIL 

2.  Concurrence  of,  necessary,  660.  Fraud, 
VIL 

IL  Execution. 

Proof  when  dispensed  with,  161.    Etidehci^ 
XV.  3. 
m.  Stomp,  248.    Stamp,  IL  4. 
rV.  1.  Consideration,  660.    Frlud,  VIL 

2.  Nominal,  789.    Judomhnt,  VUL 
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V.  Oeneral  wordi,  69t.    Etxdkhcx,  XXII.  1. 

VI.  Operation. 

1.  Effect  of  the  aeual  words  of  ftpprobation, 
682.    Landlord  akd  Tbnamt,  XII. 

2.  Grant  by,  when  it  does  not  affect  a  pre- 
vious parol  contract,  7V5.  Conbidkra- 
TION,  V. 

VII.  Evidence  in  application  of  expressions  in, 
138.     Party  Wall. 

VIIL  Proper  custody,  151.     Evidbhcb,  XV.  3. 

I2L  Order  to  admit,  255.    Stamp,  II.  3. 

DEFECT  OF  FENCES. 
FxircM. 

DEPENDANT. 
When  be  becomes  supersodeable,  196.   Execu- 


TICK,  UL  1. 


DELAY. 


In  applying  for  security  for  costs,  470,  n. 
Costs,  IIL 

DEMAND. 

Rbqurbt. 

DEMISE. 

Award  in  ejectment  on  several  demises,  235. 
Abbitratiox,  VII.  2. 

DEMURRER. 

I.  Oeneral, 

1.  Breach  to  covenant  not  noticing  an  excep- 
tion, 144.    CovBN art,  IV.  1. 

2.  Not  averring  notice  to  be  in  writing  when 
required  to  be  so,  144.    CovBiiAirT,  IV.  1. 

II.  Special. 

Mixing  claim  of  damages  on  breaches  to 
several  covenants,  144.    CovBifAlfT,  IV.  I. 

III.  Fraud  not  presumed,  768.    Bankrupt,  II. 

IV.  Form  of  venire  after  judgment  for  plaintiff 
on  demurrer  to  one  of  several  pleas,  449. 
Attornrt,  V.  1. 

DEPARTURE. 
Pleading,  XIII. 

DESCENT. 

I.  Or  purchase,  779.     Dryxsb,  I.  1. 

II.  Of  reversion  of  copyhold,  858.  Coptbold, 
I. 

DESCRIPTION. 

Of  the  offence  in  an  indictment,  481.  Statute, 
XLIII. 

DESTRUCTION. 

Of  will,  what  sufficient  to  revoke,  1.  Will, 
V.  1.      • 

DETAINER. 

Under  judge's  order  on  arrest  for  mesne  pro- 
cess, 926.    Arrest,  IIL  1. 

DEVISE. 
L  Conditional  limitetion. 
1.  Onus  of  proof. 


T.,  seised  in  fee  of  copyhold,  devievd  it  t« 
his  dough ter-in-law  for  life,  remaiodcr  to  her 
son.  A.,  T.'s  grandson,  in  fee,  *'upon  th<s 
express  condition,  and  not  otherwise,"  thai 
A.  should,  within  three  months  next  after 
T/s  decease,  convey  three  specific  leasehold 
messuages  severally  to  A.'s  three  sisters ;  bat, 
in  ca»e  A.  should  "  object  or  refute  to  make 
such  conveyances,"  **  then,  and  in  that  case, 
and  upon  failure  thereof,"  T.  thereby  revoked 
and  made  void  the  devise  to  A.,  and  did 
thereby  give,  Ac,  immediately  after  the  de- 
cease of  the  daughter,  tenant  for  life,  the 
copyhold  to  the  three  sisters,  as  tenants  in 
fee  in  common ;  bat,  in  case  of  any  one  or 
more  dying  under  twenty-one,  then  to  the 
survivors  or  survivor,  in  fee. 

The  daughter,  tenant  for  life,  entered  on 
T.'s  death,  and  held  for  several  years,  till  her 
death.  Slie  survived  A.  A.  was  heir  at  law 
to  T.  Held,  that  A.'s  heir  might  recover  in 
ejectment  on  this  title,  without  showing  a 
conveyance  of  the  leasehold,  or  tender,  by 
A.,  it  not  being  shown  that  A.  had  know- 
ledge  or  notice  of  the  will,  or  of  the  proviso, 
or  had  been  requested  to  convey. 

Admitted,  that  the  proviso  was  a  condi- 
tional limitation,  not  a  condition. 

Held,  that  it  made  no  difference  thai 
neither  the  tenant  for  life,  nor  A.,  nor  his 
heir,  bad  been  admitted,  and  that  the  three 
sisters  had  been  admitted,  and  bad  entered, 
and  that  the  defendant  claimed  through 
them. 

The  court  will  not,  on  a  special  case,  infer 
such  a  fact  as  notice,  where  not  stated  ex- 
pressly in  the  case,  from  other  facta,  nnle«s 
a  power  to  do  so  be  reserved  to  them  by  the 
case,  and  accepted  by  them.  Ihe  dewu  Tay^ 
lor  v,  Crup,  779 

2.  What  is,  779.    Ante,  1. 

IL  NoUoe  to  heir,  779.    Ante,  L  1. 

III.  What  words  give  only  a  power. 

Devise  of  freehold  to  testator's  wife  during 
her  life ;  and,  after  her  decease,  *'  my  will  is 
that  my  said  freehold"  "shall  be  then  sold 
by  my  said  executors  in  trust"  (parties  before 
named),  **  and  all  the  money  to  be  equally 
divided  between  all  my  children  or  thtir 
heirs,"  "by  my  s^d  executors." 

Held,  that  tLe  executors  took  a  power,  nol 
a  legal  estate.   Doe  dtm.  Mamjptou  v.  Skotttr, 

906 

DIREOTION. 

In  writ,  varying  fh>m  the  statute  under  which 
it  is  issued,  96L    Wnrr,  I. 


DISCHARGE. 
L  Of  outlaw,  under  Insolvent  Debtors'  Act, 

677.      OUTLAWRT. 

II.  Of  ball,  render  in  vication,  196.    Execu- 
tion, III.  1. 

IIL  From  arrest,  926.    Arrest,  III.  1. 

IV.  Of  surety,  by  addition  to  promissory  notc^ 
136.  Bills,  IL  1. 

V.  Of  one  of  several  co-obligors,  90.    Compo* 

SITION. 

VI.  Of  order  of  removal,  effect  in  evideRc^ 
806.    Poor,  IX.  2. 
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DISCRETION. 

Of  90var%  413,  429.  439.  826.    Cbrtiorari.  II. 
IX.  1.    iHQuismoii,  ILL    STATvn,  VIL 


DISTRESS 
L  Proper  pound. 

In  an  action  for  abusing  a  distrest,  bj  patting 
the  animali  distrained  into  a  maddy  pound, 
wherebj  tbej  were  injured,  it  is  no  defence 
tbat  the  place  wss  the  manor  pound,  and  was 
generaUff  in  a  proper  state.  The  distrainer 
must,  at  his  peril,  put  the  distress  into  a 
pound  which  is,  not  onlj  in  general,  but  at 
the  particular  time,  fit  for  it.  And,  if  the 
common  pound  be  unfit  (though  bj  reason 
of  a  casualty,  as  rain  or  snow),  he  must  find 
another. 

To  trespass  for  distraining  sheep,  and  in> 
Juring  them  by  impounding  them  in  a  muddy 
pound,  defendants  pleaded  distress  damage- 
feasant,  and  that  the  sheep  were  impounded 
in  a  common  pound,  with  no  unnecessary 
damage  to  them.  Replication,  that  defend- 
ants,  after  the  distrew,  at  the  time  when, 
Ac,  impounded  them  in  the  pound  in  the 
declaration  mentioned,  which  was  then  too 
small,  and  which  was  M«n  muddy,  and  there- 
by injured  them.  Rejoinder,  that  the  pound 
was  not  too  small,  nor  muddy  in  mamier,  Ac 
Held,  that  this  was  an  issue  on  the  state  of 
the  pound  at  th€  time  of  the  impounding;  and 
that,  on  proof  that  the  pound  was  tktn  mnddy, 
plaintiff  was  entitled  to  recover.  Wiider  ▼. 
Speer,  647 

XL   Pleadings  in  trespass   for  abusing,  547. 
Ante,  L 

DIVIDENDS. 

Application  of,  where  there  is  a  partial  guaran- 
tee, 846.     GUABAHTBB,  I.  1. 


DOCUMENTS. 
Admitting  by  oonsent,  255.    Stamp,  IL  S. 

DOCUMENTARY  EVIDENCE. 
EriDBRCB,  ZIV.  to  XVIIL 

DOUBLE  VALUE. 
P.  582.    Lahdlord  abd  Tbrabt,  XIL 

DRAINAGE. 
South  Hollabd,  429.    Cbrtiobaki,  IX.  1. 

DUCHT  OF  LANCASTER. 

Authority  to  issue  boundaiy  commission,  198. 
Etidbrcb,  XXV.  1. 

DUTY. 
Stamp. 

EASEMENT. 

As  distinguished  from  a  profit  &  prendre,  161. 
Prbicbiftiob,  L 


ECCLESIASTICAL  COURT. 
L  Jurisdiction  and  powers. 

1.  To  construe  an  act  of  parliament,  610. 
Prohibitiuit,  IIL 

2.  As  to  church  rates,  889.    Ratb,  IL  2. 

IL  LibeL 
Amendment    pending   a   prohibition,    610. 
Prohibition,  IIL 

IIL  Practice. 

1.  Writ  of  capias  cum  proclamatione,  95L 
Writ,  L 

2.  Continuances,  951.    Wnrr,  I. 

3.  Costs  how  enforced,  951.    Writ,  L 

IV.  Prohibition. 

For  a  defect  which  may  be  amendedi  610. 
Prohibitioh,  IIL 

ECCLESIASTICAL  LAW. 
L  Churchwardens.    Cburchwardbb. 

II.  Church  rate.    Ratb,  IL 
IIL  Church-building  acts. 

1.  Notice  of  vestry  meeting,  610.    Probibi- 
TION,  III. 

2.  Church  rate,  610.    Prohibitiob,  IIL 

3.  Stopping  up  footways,  405.    Appbai»  I. 

EJECTMENT. 

L  By  or  against  parish  offloen,  602.    En- 
DBBOB,  V.  1. 

IL  For  breach  of  oorenant  to  insure,  671. 
Etidbnoe,  IL  6. 

IIL  Declarations  by  party  having  a  partial 
equitable  interest,  691.    Bvidbrcb,  XXIL  1. 

IV.  Reference  of,  235.    ARBrrRATiOR,  VIL  2. 

ELECTION. 
L  Of  town  councillors,  535.    Statutb,  LIIL  1. 
IL  Of  churchwardens,  356.    Cburchwardbb. 

III.  Under  poor  laws.    Poob,  L 

IV.  Poll 

Of  vestry  with  dosed  doors,  856.    Choboh- 
wardbr. 

V.  Of  an  alternative. 

Effect  of  option  to  return  goods  at  a  reduced 
price,  107.    AssuMPsrr,  IV. 

ELEGIT. 
Costs  of  abortive  fi.  fa.    Pbacticb,  XIV. 

EMANCIPATION. 
Of.  pauper,  806.    Poor,  IX.  2. 

EMPLOYER. 

When  liable  for  negligence  of  employee,  109. 
Master  abd  Sbbtabt,  L  2. 

ENLARGEMENT. 
Of  rule  for  prohibition,  610.    Pbohibitiob,  III. 

ENROLMENT. 

L  Of  surrender  of  copyhold,  858.  Copthold.  I. 

IL  Of  rules  of  Friendly  Soeiety,S38.  Fribbdlt 
Socibtt. 
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ENTAIL.  • 

Bnrring. 
By  rvcovery  on  which  void  omi  are  deoUrtd, 
6dU.    Fraud,  VIL 

EQUITABLE  ESTATE. 

ESTATK,  IL 

EQUITABLE  INTEREST. 
Pp.«9l,7&4   EviDBircB,  XXIX.  1.  Fraud,  IlL 

ESTATE. 
I.  Legal. 
Deseending  on  child  of  marriage,  not  a  pro- 
TifioD  for  it,  U.    Wat,  V.  2. 

IL  Eqnitahle. 

When  it  passes  under  a  will,  U.    Will,  V.  2. 
III.  Conditional  limitation,  779.    Dbvisb,  1. 1. 

ESTOPPEL. 

I.  From  disputing  the  description  of  a  docu- 
■leBt  after  consenting  to  an  order  to  admit 
execution,  255.    Stamp,  IL  8. 

IL  By  former  application,  413,  420,  n.  Cbr- 
noRARi,  II.    Qno  Warranto,  IL  2. 

III.  A  party  shall    not   take   advantage  of 
'    defects  occasioned  by  his  own  conduct,  429, 

439.  Cbbtiorari,  IX.  1.   Inquisition,  III.  2. 

IV.  By  taking  part  in  proceedings,  413,  439. 
Cbbtiorari,  IL    Inquisition,  II L  2. 

V.  Of  plaintiff,  by  second  bankruptcy  without 
paying  I6f.  in  the  pound,  470.  Bankrupt, 
VL 

VI.  When  surrender  of  copyholds,  by  one  who 
is  tenant  for  life  with  a  contingent  remainder 
in  fee,  does  not  operate  as,  650.  Fraud,  VIL 

EVIDENCE. 
L  Statutory. 
When  not  exdusive,  168.    Libbl,  L 

II.  When  required,  and  from  whom. 

1.  Evidence  of  time  at  which  a  bill  was 
altered,  in  addition  to  the  appearances  on 
inspection,  215.    Bills,  IL  2. 

2.  Of  performance  or  breach  of  coodition  of 
devise  subject  to  a  limitation  over,  779. 
Dbvisb,  I.  1. 

8.  Under  prescription  by  uninterrupted  en- 
joyment of  common,  161.    Prbscriptxon,  I. 

4.  From  party  liable  to  repair  a  bridge,  to 
show  that  some  other  party  is  liable  to 
repair  the  approaches,  65.    Bridob,  IL 

5.  On  question  where  goods  bonft  fide  seised 
by  defendant  had  been  fraudulently  con- 
veyed to  plaintiff,  872.    Post,  XX.  3. 

6.  In  ejectment  for  forfeiture. 

lo  ejectment  by  landlord  against  tenant, 
on  an  alleged  forfeiture  by  broaeh  of  a  cove- 
nant to  insure  in  some  office  in  or  near  Lon- 
lon,  the  omission  to  insure  m^st  be  proved 
by  the  plaintiff. 

It  is  not  sufficient  proof  of  such  omission, 
that  the  defendant,  being  asked  to  show  a 
policy,  or  receipt  for  premium,  refused  fafter 
which  the  plaintiff  Accepted  rent,  and  made 
10  further  inquiry  till  the  action  was  com- 
menced), and  that  the  plaintiff  gave  notice  to 
.    produce  such  policy  or  receipt  at  the  trial 


which  was  not  done  on  demand.    Doe  dem, 
Bridyerv,  Whitekead,  571 

7.  Prim&  facie  case  in  moving  for  criminal 
information,  168.     Libel,  I. 

8.  Primft  facie  objection  in  moving  for  qno 
warranto,  183.     Officb,  IL 

9.  Consequence  of  offering  no  evidence  on 
unnecessary  issue,  296.     Postba,  L 

III.  When  exclttded  or  rejected. 

1.  To  rebut  presumption  of  revocatioo  of  a 
will-  by  subsequent  marriage  and  birth  of 
issue,  14.    Will,  V.  2. 

2.  For  want  of  stamp.    Stamp. 

IV.  What  need  not  be  proved. 

Marksman  devisor'a  inability  to  aign  name, 
94.    Will,  L 

V.  Interest  of  witness. 
L  Rated  inhabitant 

In  ejectment  by  or  against  parish  officers 
olaimiug  to  hold  premi&es  for  the  parish 
under  sut  59  0.  3,  c  12,  s.  17,  rated  inhabi- 
tants of  the  parish  are  competent  witnesses 
for  the  officer!*,  under  stat.  54  G.  3,  c  170.  f. 
9.  IhMi  dem,  Boultbte  v.  AMerUy,  502 

2.  Of  parishioners  in  question  whether  a  road 
is  public,  99.    Highway,  I.  1. 

3.  Residuary  legatee. 

In  an  action  by  an  undertaker  for  flineml 
expenses,  against  a  person  not  the  executor, 
a  residuary  legatee  is  a  competent  witnevs 
for  the  plaintiff.  For,  although  a  person, 
other  than  the  executor,  may  have  rendered 
bioiself  liable  to  the  undertaker,  the  estate  is 
ultimately  answerable  fur  so  much  of  the 
cost  as  an  executor  might  reasonably  pay, 
and  no  more,  and  the  witness,  therefore,  has 
no  disqualifying  interest.     (Trecn  v.  Saimom^ 

848 

4.  Husband  of  aonuitanL 

The  provisional  assignee  of  the  Insolvenl 
Court,  under  stat  1  0. 4,  c.  119,  a.  7,  assigned 
the  estate  of  an  insolvent  to  an  assignee,  who 
assented  to  such  assignment,  and  acted  under 
it  as  tenant  of  premises  wfiich  the  insolvent 
held  as  lessee  for  years  aAer  the  death  of 
*    such  last-mentioned  assignee. 

Held,  that  bis  executor  was  liable  to  the 
lessor  for  breaches  of  covenants  in  the  leai^e 
subsequent  to  the  testator's  death,  it  not 
appearing  that  the  Insolvent  Court  had  ap- 
pointed fresh  assignees. 

Action  for  breach  of  covenanU  to  pay  rent 
and  repair,  contained  in  a  lease,  the  rever- 
sion on  which  was  vested,  by  the  provisions 
of  a  will,  in  plaintiffs,  upon  tmsf  (among 
others)  to  pay  an  annuity  to  the  separate  n^m 
of  a  Biarried  woman  for  life,  and,  after  farr 
death,  to  pay  certain  annuities  to  the  use  of 
her  children.  Held,  that  her  husband  was 
a  competent  witntaa,  though  other  part  of 
the  trust  property  had  been  sold  because  the 
rents  were  not  sufficient  for  the  purposes  nf 
the  wilL     Abererombie  v.  Hickman,  %hZ 

VI.  Objections  when  to  be  taken. 

1.  Regina  v.  Lady  SuUoa,  526. 

2.  See  also,  314,  963.    Bitbb,  IL    Carribr. 

VIL  Decision  by  leasioof  on  insufficient,  398. 
PooB,  XL  1. 

VIIL  BillofexeepUons. 
Effect  of  not  stating  for  what  purpose  th* 
evidence  wai  tendered,  14.    Will,  V.  2. 
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I Z.  In  psrtienltr  proceedings. 

I.  Crimio&l  ibformAtion  for  libel,  I6S.  Li- 
bel, L 

3.  On  mle  fbr  qno  warranto,  183.  Ornoci 
II. 

8.  Mandamoi  to  lery  ehnreh  rate,  889. 
Ratb,  1 1. 

4.  On  ooUateral  inqniries,  108.  Post,  XXIV. 
1. 

X.  With  reference  to  Ihe  pleadings. 

I.  Under  declaration  against  carrier,  stating 
neither  an  express  contract,  nor  that  de- 
fendant was  a  common  carrier,  083.    Cab- 

RIER. 

8.  Reference  to  distinet  pleas.  Lyont  t. 
Martitif  512. 

3.  Under  plea  bad  on  demurrer,  as  being  too 
indefinite,  161.    Prescription,  I. 

4.  In  reply  to  plea  of  statute  of  limitations, 
321,  225,  n.    Statute,  XLIV.  1,  2. 

5.  Under  issue  whether  defendant  was  duly 
elected  town  councillor,  535.  Statute, 
Llir.  1. 

6.  Under  trarerse  of  a  public  right  to  naTi- 
gate  certain  part  of  a  river  when  the  rest 
Was  choked  up,  314.    River,  II. 

7.  Plea  of  prescription:  proof  of  a  more 
extensive  right,  181.    Prescriptioic,  I. 

8.  Plea  of  general  right  to  turn  cattle  into  a 
dose,  181.    Prescriptioic,  I. 

9.  On  issue  as  to  property  of  a  party  wall, 
1.S8.    Party  Wall,  I. 

10.  Under  plea  denying  plaintiff's  property  in 
goods,  121.     Plea,  IV.  8. 

II.  Under  general  issue  by  statute,  270.  Rbo. 
Obh. 

XI.  Presumption.    Presuvptioh,  L 

XII.  Presumption,  when  refused. 

1.  Authority  of  servant  to  do  an  nnlawftil  act, 
612.    Master  ahd  Sertaut,  I.  1. 

2.  Emancipation  of  pauper,  808.  Poor,  IX. 
2. 

XIII.  now  rebutted.    Prbsumptiov,  X 

XIV.  Documentary,  notice  to  produce. 

1.  What  proof  dispensed  with  on  non-com- 
pliance, 582.  Landlord  ajid  Tbraiit, 
XIL 

2.  Has  no  effect  beyond  making  secondary 
evidence  admissible,  571.    Ante,  II.  8. 

XV.  Documentary,  generally. 

1 .  For  collateral  purposes,  555.     Stavp,  I. 

2.  Want  of  stamp.    Stamp. 

3.  Proper  custody  of  marriage  settlement 

A  document  more  than  thirty  years  old  is 
admiftyible  in  evidence  withoutproof  of  execu- 
tinn,  if  produced  by  persons  whose  posnevsion 
of  it  may  be  reasonably  accounted  foraltbough 
their  cnslody  be  not  the  strictly  proper  one. 

A.  conveyed  lands  to  trustees  by  way  of 
marriage  settlement,  the  deed  containing  a 
proviso  that  it  should  be  void  if  the  marriage 
did  not  take  place  in  rix  months.  The  mar- 
riage did  so  take  place.  Afterwards  A.  ex%- 
euted  a  mortgage  of  the  same  lands  in  fee. 
On  his  death,  the  mortgagee  brought  eject- 
ment against  A.'s  son,  then  in  possession. 
The  son,  in  defence,  produced  the  deed  of 
settlement,  which  appeared  to  have  remained 
among  his  father's  papers  ever  since  the 
execution,  and  was  more  than  thirty  years 
old. 


Held,  that  the  deed  ifiight  be  read  in  evi- 
dence  without  proof  of  the  execution.  />o« 
dem.  Nenle  v.  Sample;  151 

4.  Custody  and  identification  of  voting  papers, 

535.    Statute,  LUI.  1. 

XVL  Documentary,  proof  of  extcution. 

1.  Order  by  consent  to  admit  execution,  its 
effect,  and  what  inspection  presumed,  255. 
Stamp,  II.  3. 

2.  Proof  by  subscribing  witness,  when  dis- 
pensed with,  582.  Landlord  and  Tenant, 

xn. 

3.  More  than  thirty  years  old,  151.  Ante, 
XV.  3. 

XVII.  Documentary,  copies  generally. 

1.  When  the  objection  is  to  be  taken  that 
due  search  for  the  originals  has  not  been 
proved,  314.    River,  II. 

2.  When  admissible  without  proof  by  attest- 
ing witness  to  original,  682.  Landlord 
AND  Tenant,  XIL 

XVIII.  Particular  documents. 

1.  Affidavits  of  party  showing  cause,  for  what 
purposes  they  cannot  be  used  by  the  party 
moving,  188.    Libel,  L 

2.  Agreement  with  a  stranger  explaining 

rrmissive  user  of  road,  99.     Hiohwat, 
1. 

3.  Ofllcial  books. 

A  register  of  attendances,  Ac,  kept  by  the 
medical  otBoer  of  a  poor-law  union,  and  laid 
before  the  board  of  guardians  weekly  for 
inspection,  in  obedience  to  rules  made  by 
the  commissioners  under  stat.  4  A  5  W.  4,  c. 
78,  s.  15,  is  not  receivable  in  evidence  for 
the  party  making  it  as  a  public  official  book. 
Merrick  v.  Wakley,  170 

4.  Conditions  of  sale. 

To  apply  the  language  of  the  conveyance, 
138.    Partt  Wall,  I. 

5.  Counterpart  of  lease,  255.    Stamp,  IL  8. 
8.  Record  of  sessions,  808.    Poor,  IX.  2. 

7.  Recognisance,  932.    Poor,  III. 

8.  Removal  order,  808.     Poor,  IX.  2. 

9.  Statement  signed  by  deceased  parishioners 
at  a  public  meeting,  99.    Hiohwat,  I.  1. 

10.  Ancient  verdict  with  special  findings,  518. 
Bridob,  L 

11.  Finding  of  Juiy  summoned  to  determine 
boundaries,  198.     Post,  XXV.  1. 

12.  Finding  of  jury  summoned  under  com- 
mission of  Duchy  Court,  198.  Post,  XXV. 
1. 

13.  Former  wilhi  of  tamo  testator,  14.  Will, 
V.  2. 

XIX.  Parol. 

1.  To  apply  the  language  of  deeds,  158. 
Partt  Wall,  L 

2.  That  the  purchaser  of  real  estate  waa  only 
agent,  14.    Will,  V.  2. 

XX.  Admission  on  the  pleadings. 

1.  Dates.     Poole  v.  Wwrreu,  582. 

2.  By  pleading  payment  into  court  generally, 
144.    Covenant,  IV.  1. 

8.  By  replication  de  injuria  absque  residno 

causB. 

In  trespass  for  breaking  and  entering 
plaintiff's  bouse  and  taking  his  goods,  de- 
fendants pleaded,  as  to  the  house,  Uiat  plain- 
tiff was  not  possessed  thereof;  and  as  to 
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the  goods,  tliat  ihej  were  not  pluntifT'i 
property.  Issuei  were  joined  on  these  pleu. 
Defendants  also  pleaded  as  to  the  breaking 
and  entering,  two  other  pleas,  justifying 
under  a  fi.  fa.  and  warrant  of  execution 
against  the  goods  of  B.,  which  warrant  was 
duly  delivered  to  one  of  the  defendants,  a 
bailiff,  to  be  ezeouted  j  that  goods  of  B.  liable 
to  be  taken  under  the  execution  w^re  in  the 
house,  and  that  by  virtue  of  the  writ  and 
warrant,  defendants,  being  the  sheriff,  bailiff, 
Ac,  broke  and  entered,  Ao.  Replication, 
that  although  the  writ  and  warrant  issued, 
and  the  warrant  was  delivered  to  the  bailiff 
in  manner  and  form,  Ac,  nevertheless  de- 
fendants of  their  owu  torong,  and  without  the 
reeidtte  of  the  eaute  in  their  plea  cMeged, 
committed  the  trespass,  Ac     Issue  thereon. 

On  the  trial,  plaintiff  proved  that  he  was 
in  possession  of  the  house  and  goods,  which 
had  been  conveyed  to  him  by  B.,  and  that 
they  were  taken  by  defendants,  as  under 
process  of  execution.  The  case  for  the  de- 
fendants was,  that  the  conveyance  was  fraudu- 
lent. The  judge,  in  summing  up,  told  the 
jury  that  on  the  pleadings  it  was  admitted 
that  the  goods  were  bond  fide  taken  in  exe- 
oution  under  the  writ;  on  which  point,  there- 
fore, he  did  not  ask  their  opinion ;  and  that 
the  only  question  was,  whether  or  not  the 
property  was  in  plaintiff,  the  burden  of  prov- 
ing which  fact  lay  on  him. 

Held  a  misdirection.    For 

1.  The  replication  de  injurift  8n&  absque 
residue  causss  admitted  the  issuing  of  the 
writ  and  warrant,  and  the  delivery  of  the 
warrant  to  the  bailiff,  but  not  that  the  eeisure 
was  under  the  warrant. 

2.  The  fact,  that  the  seisure  was  under  the 
warrant  was  traversable. 

3.  That  fact  not  being  admitted  on  the 
record,  and  no  evidence  of  it  having  gone  to 
the  jury,  the  defendants  were  in  the  situation 
of  wrongdoers,  against  whom  possession 
alone  wis  a  sufficient  title. 

4^  That  the  plaintiff,  having  proved  posses- 
sion, migl^t  recover  in  respect  of  the  goods 
as  well  as  the  house,  though  he  had  by  his 
pleading  claimed  property  in  the  goods. 
Camaby  v.  Wtlby,  872 

XXI.  Other  admissions. 

1.  Of  deed  as  a  counterparty  effect  of,  255. 
Stamp,  II.  3. 

2.  Effect  of  acknowledgment  of  debt  offering 
a  particular  mode  of  satisfaction,  221. 
Btatutb,  XLIV.  1. 

3.  Effect  of  better  acknowledging  debt  and 
regretting  non-enclosure  of  the  amount, 
225,  n.     8TATUTC,  XLIV.  2. 

XXII.  Declarations  against  interest. 

1.  Where  not  dearly  against  interest 

On  the  trial  of  an  ejectment  upon  demise 
of  J.,  the  defendant,  to  prove  that  the  pre- 
mises had  passed  by  a  deed  conveying  a 
messuage  with  the  appurtenancee,  offered  in 
evidence  another  deed  by  which  M.,  for  whom 
J.,  if  the  plaintiff  recovered,  would  be  trustee 
during  M.'s  life,  conveyed  the  messuage  by  a 
description  which  (as  contended)  disposed 
of  the  premises  in  question  as  appurtenant 
thereto.  M.'s  conveyance  recited  a  previous 
unsatisfied  mortgage  of  the  messuage,  by  her 
late  husband  (who  had  devised  to  her  for  her 
life),  and  purported  to  be  made  in  copsiaera- 
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tion  of  the  forbearanee  of  certain  rams  owinj; 
by  her  as  her  husband's  executrix,  and  «>t' 
further  advances  then  made  to  her.  The 
defendant  offered  M.'s  deed,  first*  as  a  dt^tn. 
ration  made  by  the  cestui  que  trust  of  the 
lessor  of  the  plaintiff,  and  therefore  a  party 
equitably  represented  by  ike  party  om  the 
record;  secondly,  as  an  act  of  user  of  the 
premises,  as  appurtenances,  by  the  occupier. 

Held,  that  M/s  conveyance  was  not  admis- 
sible, inasmuch  as  M.,  in  her  conveyance, 
appeared,  not  only  to  admit  a  fact  in  deroga- 
tion of  her  own  title,  but  to  gain  a  benefit  by 
the  forbearance  and  advance  of  money.  />c>e 
dem,  Rowlandeon  v.  Wainwri^ht,  691 

2.  Dy  occupier,  601.     Ante,  1. 

3.  Of  deceased  parishioners,  99.     Hiobwat, 
I.  I. 

XXIII.  Other  declarations. 

1.  Intention  to  revoke  will,  I.    Will,  V.  1. 

2.  Testator's  directions  on  purchasing  pro- 
rty  when  admissible  in  a  will  c»na%,  14. 
ILL,  V.  2. 

XXIV.  By  particular  acts. 

1.  Permissive    user,    how    explained,    99. 
HlGHWAT,  I.  1. 

2.  Acts  tantamount  to  declarations,  I.  Will, 
V.  I. 

3.  User  by  occupier,  691.     Ante,  XXIL  I. 

4.  Possession  of  goods,  under  plea  of  pro- 
perty,  872.    Ante,  XX.  3 

XXV.  Res  inter  alios  actsa. 

1.  Verdict*  of  jury  summoned  to  determine 

boundaries. 

In  trespass  for  breaking  plaintiff's  close, 
issues  were  joined  on  two  pleas.  1.  That  the 
close  was  not  the  plaintiff's :  2.  That  the  close 
was  parcel  of  the  manor  of  0.,  and  the  elo»e 
of  the  lord  of  the  said  manor.  Plaintiff  was 
owner  of  an  estate  conterminous  with  the 
manor  of  W.  in  Yorkshire.  Manor  0.  was  in 
Lancashire;  the  boundary  between  manors 
W.  and  0.  was  th^  boundary  between  York- 
shire and  Lancashire ;  another  manor,  I.,  was 
in  Yorkshire,  next  adjoining  to  W.,  and  sIm 
abutting  on  0. ;  and  the  boundaiy  between 
manors  I.  and  0;  was  also  the  boundary 
between  Yorkshire  and  Lancashire. 

Plaintiff's  case  was,  that  the  boundary 
between  manors  W.  and  0.  was  the  ridge  of 
a  mountain,  from  which  the  waters  descended 
in  opposite  directions.    Held, 

1.  That  he  might  show,  in  support  of  tbi^ 
that  the  boundary  between  manors  0.  and  I. 
was  the  ridge  of  the  same  line  of  mountain 
from  which  the  waters  descended  in  oppoeite 
directions.  * 

2.  That  he  might  prove  this  fact  by  the 
finding  of  a  jury  summoned  under  a  eomni.'>- 
sion  from  the  Duchy  Court  of  Lancaster,  for 
the  purpose  of  detennining  the  boundary 
between  manors  I.  and  0.,  on  the  petition  ••? 
former  owners  of  I.  and  0.,  who  had  repn^- 
sented  that  the  boundary  was  uncertain,  and 
that  suits  were  likely  to  grow  between  them. 
And  this,  though  it  did  not  appear  that  any 
stops  had  been  taken  after  the  return  of  the 
verdict  to  the  Duchy  Court,  and  thongh 
another  commission  had  issued  in  the  neii 
year  to  ascertain  the  boundary  of  0.  Fir 
that  on  a  question  of  boundary,  reputation 
was  ovideace;  and,  where  reputation  is  evi- 
dence, a  verdict  between  third  partiea  it  evi> 
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denea ;  nnd  the  Dncby  Coort  murt  be  taken 
to  hjkve  had  authority  to  issue  the  eommission. 
£Hmco  V.  Lomax,  198 

2.  Ancient  rerdict,  518.     Bridgb,  I. 

XXVI.  Post  litem  motam. 

Verdict  inter  alios,  when  not  objectionable 
on  this  groondi  198.    Ante,  XXV.  1. 

XXVII.  RepuUtion. 

1 .  Statement  signed  by  deceased  parishioners 
At  a  meeting.  99.     Hiohwat,  I.  1. 

2.  Conditions  of  sale,  to  show  what  was 
**  known  and  reputed  to  be  parcel/'  138. 
Partt  Wall,  I. 

3.  Verdict  inter  alios,  how  far  in  the  nature 
of,  198.     Ante,  XXV.  1. 

XX V III.  Payment  not  admissible  in  redoction, 
280.     Rko.  Gbn. 

XXIX.  Of  particular  facts. 

1.  Agency,  14.     Will,  V.  2. 

2.  Appointment  of  receiver,  582.  Landlobd 
AND  Tbitaiit,  XII. 

3.  Appurtenances  under  general  words,  691. 
Ante,  XXII.  1. 

4.  Authority  of  Duchy  Court  to  issue  com- 
miosion  of  boundaries,  198.   Ante,  XXV.  1. 

5.  Boundary  of  adjacent  manors,  198.  Ante, 
XXV.  1. 

6.  Breach  of  covenant  to  insure,  571.  Ante, 
II.  8. 

7.  E:tsement,  as  distinguished  from  a  profit 
^  prendre,  181.     Prrscriptioh,  L 

8.  Of  adjournments  being  merely  colourable, 
889.     Rate,  U.  2. 

0.  Of  franchise  to  license  alehoyses,  281. 
Quo  Warranto,  II.  1. 

10.  Of  fraud  in  vendee  paying  with  a  check 
not  duly  stamped,  555.    Stamps,  I. 

1 1.  That  sheriff  obtained  an  indemnity  bond 
by  collusion,  585.     Shbripp,  II.  2. 

12.  Of  payment  of  a  smaller  sum  in  satisfac- 
tion by  one  of  several  co-obligors,  90. 
Composition. 

13.  Prescription,  181.     Prescription,  I. 

14.  Publication,  188.    Libel,  I. 

15.  To  negative  liability  to  repair  ratione 
tenuraa,  518.     Bridoc,  L 

16.  Of  signature  of  will  by  marksman,  94. 
Will,  I. 

17.  Time  of  alteration  of  bill,  215.  Bills, 
II.  2. 

18.  Toll  traverse,  718.     Poor,  II.  2. 

10.   Uninterrupted    enjoyment,    181.      Prr- 

8CRIPTI0N,  I. 

20.  To  rebut  presumption  of  dedication,  99. 

HlGRWAT,  L  1. 
^     21.  Ancient  grant  of  weir.  SI  4.     Rivbr.  II. 
22.  VVill,  revocation,  and  revival,  1.    Will, 
V.  1. 

XXX.  Fraud. 

Sridcnce  of,  when  admissible  under  plea  de- 
nying property,  121.     Plka,  IV.  6. 

XXXI.  Effect  of. 

Sometimes  causes  the  constmcUon  of  a  docu- 
ment to  be  a  question  for  the  jury,  221. 
Statdtk,  XLIV.  1. 

XXXII.  Variance.    Variancr. 

XXXIII.  Pleading  matter  of,  314.   River,  II. 

BX  PARTB  PROCEEDING. 
P.  828.    Statute,  VIL 


EXAMINATION. 

Of  parties  applying  to  be  admitted  attorneys, 
745.     Attornkt,  I. 

EXCEPTIONS,  BILL  OF. 
Evidence,  VIIL 

EXECUTED  CONTRACT. 
P.  118.    Lamdlord  and  Tenant,  XT. 

EXECUTION. 

I.  Of  document    Evidence,  XVI. 

II.  Of  oiBce,  795.    Consideration,  V. 

III.  Under  judgment 

1.  Time  for  cborging. 

Plaintiff  signed  judgment  against  defend- 
ant in  Michaelmas  term,  18.36.  Defendant 
rendered  in  discharge  of  his  bail  in  the  vaca- 
tion after  Michaelmas  term,  1837,  and  gave 
notice  to  plaintiff.  He  was  not  charged  in 
execution  in  Hilary  term,  1838:  Held,  thnt 
be  was  snpersedeable  under  R.  HiL  2  W.  4, 
L85. 

SembU,  per  Patteson,  J.,  that  if  a  trial  be 
had,  and  judgment  entered,  in  vacation,  and 
afterwards  the  defendant  render  in  the  same 
vacation,  the  plaintiff  has  the  two  following 
terms  for  charging  the  defendant  in  execu- 
tion.    Thorn  V.  Le«/i«,  195 

2.  Costs  of  abortive  ft.  fa.,  272.    Practice, 
XIV. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  What  words  give  only  a  power  of  sale  to, 
905.    Devise,  IIL 

II.  Administration  by  attorney. 

K.  being  loft  executor,  M.,  as  his  attorney, 
obtained  letters  of  administration  to  the  tes- 
tator's effects,  with  the  will  annexed,  for  the 
benefit  of  K.,  who  never  took  out  probate. 
K.  died,  having  appointed  an  executor,  and 
S.  took  out  administration,  with  the  will  of 
the  firvt  testator  annexed,  and  al80  adminis- 
tration with  the  will  of  K.  annexed,  for  the 
benefit  of  K.'s  executor,  till  that  execut4ir 
should  himself  obtain  probate.  M.  was  still 
living,  and  the  goods  of  the  first  testator 
were  not  fully  administered. 

Held,  that  during  the  lifetime  of  K.  the 
goods  of  the  first  testator  vested,  not  in  him, 
but  in  M.,  as  the  personal  representative  of 
the  first  testator  :  but  that  alter  K.'s  death 
M.  ceased  to  be  such  representative. 

And  consequently,  that  arrears  of  interest, 
becoming  due  to  the  estate  of  the  first  testa- 
tor in  K.'8  lifetime,  were  not  recoverable  in 
assumpsit  by  S.  as  his  personal  representa- 
tive: but  that  S.  might,  by  virtue  of  the 
administration  taken  out  by  him,  bring  as- 
sumptfit  for  such  arrears  accruing  after  the 
administration  was  granted.  Suwerknfjf  v. 
Day,  824 

III.  Liability  for  funeral  expense!. 

1.  W^hero  extr;^vagant. 

If  an  executor  ratifies  orders  given  by  an- 
other  person  for  an  extravagant  funeral,  be 
may  be  sued  by  the  undertaker  individually, 
and  not  as  executor,  for  the  whole  expense. 
Brice  V.  WiUon,  394,  n. 

2.  See  also,  343.    Btidbvcs,  Y^tS. 
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IV.  Adminiitrator  de  bonii  non. 

What  be  may  recorer  in  urompsit,  624. 
Ante,  IL 

V.  LUbilitieB  of  ezeoutor  of  asfigneo  of  insol- 
Tent  lessee,  883.    Bvidbkcb,  v.  4. 

EXEMPTION. 
From  toll,  S88.    Tdrhpikb. 

EXPLANATION. 

Abseooe  of,  when  it  causes  an  omission  to 
amount  to  a  refusal,  tfOl,  n.    Rbfusal,  L 

EXTRA.PAROCHIAL  PLACE. 

DednetioD  from  amount  at  which  gas  company 
are  to  be  rated,  in  respect  o^  73.   Poor,  IL  3. 

FACT. 
iDferenoe  of,  on  special  case,  770.  Dbtisb,  1. 1. 

FALSE  IMPRISONMENT. 
Bj  sheri£f's  officer,  688,  n.    SBBRirr,  IL  1. 

FALSE  PRETENCES. 

Indictment  not  stating  the  property  bad  after 
verdict,  481.    Statutb,  XLIIL 

FATHER. 
PutaUve,  88L    Poor,  XIL 

FEES. 

I.  p.  050.    Attorhbt,  v.  8. 

II.  On  admission  of  attorneys,  741.  Rbo.  Qev. 

FEME. 
Barom  axd  Fbhb. 

FENCE. 
Rights  arising  on  escape  through  defect 

Trespass  for  driving  plaintiff's  sheep,  and 
leaving  them  in  a  highway,  by  which  they 
were  injured.  Plea,  that  they  were  wrong, 
fully  in  defendant's  close  depasturing,  where- 
fore  defendant  drove  them  into  a  highway 
adjoining  the  close.  Replication,  that  they 
escaped  into  defendant's  close  fVom  an  ad- 
joining close  of  plaintiff,  through  defect  in 
the  fence  between  the  two  closes,  which  fence 
defendant  was  bound  to  repair.  Rejoinder, 
traversing  the  escape  of  the  sheep  through 
defect  in  the  fence.  The  issue  being  found 
for  the  plaintiff:  Held,  on  motion  in  arrest 
of  judgment,  that  the  replication  answered 
the  plea.     Carmtkert  ▼.  MollU,  113 

FICTION  OF  LAW. 
In  cases  affecting  liberty,  951.    Writ,  L 

FIERI  FACIAS. 

Pp.  272,  685,  588,  n.    Practicb,  XIV.    Shb- 
Rirr,  IL 

FILIATION. 
P.  88L    Poor,  XII. 

FINALITY. 
ARBrrRAnoK. 


FINE. 
I.  By  lunatic,  754.    FRAvn,  VIL 
IL  On  descent  of  reversion,  858.  CorTBOLD,  L 

FISHERY. 

RiTBR. 

FOOTWAY. 

HlOBWAT. 

FORCIBLE  ENTRY. 
Writ  of  restitution. 

I.  Power  of  judge  discretionary,  828.  Statutil 
VIL 

II.  The  court  cannot  grant  on  an  indictment 
not  removed  into  the  court,  826.  Statvtb. 
VIL 

FORFEITURE. 

By  breach  of  covenant  to  insure,  571.  En- 
DBHCB,  IL  6. ' 

FORM. 

L  In  one  statute  incorporated  by  referenea 
into  another,  405.    Appbal,  I. 

n.  Of  inquisition  of  oompensation  jury,  426^ 
430.   Cbrtiorari,  IX.  1.  LfQuisinoir,  IIL  2. 

FRANCHI6K 

Degree  of  doubt  to  obtidn  a  quo  wanaato,  28L 
Quo  Warranto,  IL  1. 

FRAUD. 

L  Fraudulent  representafcloii  of  ability,  457. 
STATtJTB,  XLIV.  8. 

IL  Of  original  purchaser,  555.    Stakp,  L 

IIL  When  it  does  not  Titiate. 

It  is  no  objection  in  law  to  a  conveyanee^ 
that  the  grantor  acquired  the  property  by  a 
fraud,  and  that  the  grant  tends  (and  was 
designed,  at  the  adverse  party  alleges)  to 
defeat  the  equitable  right  of  third  penons  to 
relief  against  such  fraud. 

As  the  right  (if  any)  of  an  heir  at  law  to 
relief  against  a  fine  levied  by  a  Innatio  during 
his  lunacy.    Jfurley  v.  Skerrm^,  754 

rV.  Liability  of  sheriff  for  his  officer's  fraud, 
565.    Sbbripf,  II.  2. 

V.  Plea  of  collusion  to  aotton  on  sheriff's  in- 
demnity bond,  585.    Sbbriff,  IL  2. 

VL  Evidence. 

1.  Onus  of  proof,  872.    Evtobbcb,  XX.  3. 

2.  Evidence  of,  when  admissible  under  plea 
denying  property,  121.    Plba,  IV.  6. 

VII.  Fraudulent  conveyance. 

In  a  conveyance  of  lands  a  limitation  with- 
out consideration  is  void  as  against  a  subse- 
quent purchaser  for  good  eonsideration,  being 
fraudulent  under  stat.  27  Blis.  c  4. 

The  concurrence  of  a  necessary  party,  in 
the  conveyance  containing  such  limitation, 
does  not  amount  to  a  consideration  where  the 
limitation  is  shown,  by  circumstances  appa- 
rent on  the  face  of  the  conveyance,  and  of 
other  conveyances  forming  part  of  the  trani'- 
action,  not  to  have  been  made  for  the  benefit, 
or  at  the  desire,  of  such  party,  and  the  eoa- 
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eovrenee  of  inch  party  does  not  appear  to  | 
bave  been  a  part  of  the  contract  at  the  time. 

Therefore,  where  H.,  tenant  for  life  of 
copyhold,  and  B.,  remainder-man  in  tail,  with 
remainder  to  H.  in  fee,  intending  to  join  in 
»n  absolate  sale  of  the  property  to  L.,  suffered 
a  recovery  to  the  use  of  H.  for  life,  remainder 
to  B.  for  life,  remainder  to  the  right  heirs  of 
the  sunriror ;  and  then  joined  in  surrendering 
to  L.,  a  purchaser  for  valuable  consideration, 
in  fee :  it  was  held,  that  the  eontingent  re- 
mainder was  void  against  L.,  though,  had  it 
been  good,  it  would  not  have  passed  to  L.  by 
the  surrender.  Especially  as,  with  respect  to 
a  moiety,  the  object  of  the  conveyance  ap- 
peared to  be  to  effect  a  sale  of  the  whole 
intercut,  in  pursuance  of  an  earlier  marriage 
settlement.     But, 

Held,  that  the  recovery  was  not  totally 
void,  and  therefore  that  the  entail  was  barred, 
and  L.  took  the  use  resulting  to  B.  in  fee. 
//oe  dem.  Baverttock  v.  Bol/ef  650 

FRAUDS,  STATUTE  OP. 
Statutx,  XV. 

FRAUDULENT  CONVEYANCE. 
Fbaitd,  VIL 

FREEMAN. 

MUHICIPAL  COBPORATIOH,  L 

FRIENDLY  SOCIETY. 
Alteration  of  rules  acted  on  but  not  enrolled. 

A  Friendly  Society  enrolled  its  rules  in 
1794,  under  stat  33  O.  3,  e.  5i.  In  1804, 
alterations  were  mode  in  them,  but,  by  a 
neglect  for  which  the  society  was  not  to 
blame,  the  altered  rules  were  never  enrolled. 
They  were,  however,  acted  upon,  and  the 
original  ones  disused,  till  1835,  when  the 
omission  to  enrol  was  for  the  first  time  dis- 
•  covered.  On  motion  for  a  mandamus  to 
justices  to  hear  the  eomplaint  of  a  member 
who  hod  been  expelled  in  1830, 

Held:  1.  That  the  rules  as  altered  ooald 
not  legally  be  acted  upon. 

2.  That  it  was  at  least  doubtful  whether 
the  original  rules  continued  in  force,  and, 
consequently,  that  the  court  could  not  issue 
a  mandamus  to  the  justices,  but  must  leave 
the  applicant  to  his  remedy  in  equity.  Be- 
gina  v.  OodolphiH,  Lord,  338 

FUNERAL  EXPENSES. 

EXBCUTOB. 

FUTURE  ESTATE. 
Bamkbupt. 

GAME.  • 

Trespass  in  search  of. 
Who  may  be  informer. 

Under  stat.  1  A  2  W.  4.  c.  32,  f.  30,  it  is 
not  necessary  that  a  conviction  for  a  trespass 
in  search  of  game  should  purport  to  be,  or 
should  in  fact  be.  at  the  instance  or  on  the 
information  of  the  owner  or  occupier  of  the 
land,  or  of  a  party  interested  in  the  game,  or 
of  a  person  authnriied  by  such  owner,  occu- 
pier, or  party.  MidvJton  v.  Oale,  155 
VOL.  XXXV. — 61 


GAS  WORKS. 
Rating  to  the  relief  of  the  poor,  73.  Poob,  II.  3. 

GENERAL  ISSUE. 
By  statute,  279.    Rbo.  Obr. 

GENERAL  WORDS. 

Evidence    of   what   passes    under,   138,  691. 
Pabtt  Wall,  I.    Eyidbbcb,  XXII.  1. 

GENERAL  RULES. 
RuLBs,  Gbnebal. 

GOODS. 

Sale  of,  with  option  to  return  at  a  reduced 
price,  107.    Abbitiipsit,  IV. 

GRANT. 

I.  Of  office,  795.    Cohsidbbatton,  V. 

II.  By  crown,  of  a  weir  obstructing  a  navigable 
river,  314.    Riybb,  II. 

IIL  Evidence  by  user,  314.    Ritbb,  II. 

IV.  Fraud,  754.    Fbaud,  IIL 

GROUNDS  OF  APPEAL. 

PoOB. 

GUARANTEE. 

I.  Consideration. 

1.  Under  the  SUtute  of  Frauds,  29  C.  2,  e. 
3,  8.  4,  to  charge  a  party  upon  a  promise  to 
answer  the  debt  of  another,  the  written 
agreement  or  memorandum  must  show  the 
consideration  expressly  or  by  necessary  in* 
ference. 

Memorandum  in  writing :  "I  hereby  under- 
take to  secure  to  you  the  payment  of  any 
sums  of  money  you  have  advanced,  or  may 
hereafter  advance,  to  D.  on  his  account  with 
you,  commencing  the  Ist  November,  1831^ 
not  exceeding  2000/." 

Declaration  thereupon,  stating  that  the 
plaintiff  had  opened  an  account  with,  and 
thereon  made  advances  to  D.,  commencing 
on,  Ac,  and  that  the  guarantee  was  given  ia 
consideration  of  the  premises,  and  als(^  in 
consideration  that  plaintiff,  at  the  request  of 
the  party  guaranteeing,  would  continue  to 
advance  further  sums  to  D.  on  his  said  account 
with  plaintiff.  Held,  that  the  eonsideratiun 
did  not  suffioientiy  appear  by  the  written 
instrument  to  support  such  declaration. 

If  a  creditor  receive  dividends  upon  a  debt 
partly  secured  by  guarantee  of  a  third  person 
the  dividends  must  not  be  appropriated  t' 
the  excess  of  the  debt  above  the  sum  gua- 
ranteed, but  must  bo  applied  rateably  to  the 
whole  debt,  and  the  surety  is  relieved  frum 
the  creditor's  claim  by  the  amount  of  the 
dividend  on  the  port  which  is  secured. 
Baike»  v.  Todd,  846 

II.  Statement  of,  in  declaration,  846.    Antv,  I. 

IIL  PartiaL     Dividends   how    applied,  845.* 
Ante,  I. 

GUARDIANS. 
Poor,  L 


Digitized  by  VjOOQIC 


962 


Index. 


HBIIL 

I.   Depe«nt   of  revenion    of  eopyhold,    858. 
Copyhold,  I. 

IL  Parehase  or  defleent,  779.     DsvieB,  L  1. 

HI.  AdmitUnne  of,  779.     Dbyuk,  L  I. 

IV.  Notice  of  will  to,  779.    Dbyisb,  I.  1. 

V.  Of  lunatic,  754.    Fraud,  IIL 

HIGHWAY. 

I.  What  is. 

1.  How  far  permlssiyo  nser  ia  evidence  of 
dedication. 

On  an  ispae  whether  or  not  certain  land, 
in  a  district  repairing  ite  own  roads,  was  a 
common  highway,  it  is  admissible  evidence 
of  reputation  (though  slight),  that  the  inha- 
bitants held  a  public  meeting  to  consider  of 
repairing  such  way,  and  that  several  of  them, 
since  dead,  signed  a  paper  on  that  occasion, 
stating  that  the  land  was  not  a  publie  high- 
way ;  there  being  at  the  time  no  litigation  on 
the  subject. 

In  determining  whether  or  not  a  way  has 
been  dedicated  to  the  public,  the  proprietor's 
intention  must  be  considered.  If  it  appear 
only  that  he  has  suffered  a  eontinual  user, 
that  may  prove  a  dedication ;  but  such  proof 
may  be  rebutted  by  evidence  of  acts  showing 
that  he  contemplated  only  a  license  resum- 
able  in  a  particular  event 

Thus,  where  the  owner  of  land  agreed  with 
an  iron  company,  and  with  the  inhabitants 
of  a  hamlet  repairing  its  own  roads,  that  a 
way  over  his  land,  in  such  hamlet,  should  be 
open  to  carriages,  that  the  company  should 
pay  him  5«.  a  year  and  find  cinder  to  repair 
the  way,  and  that  the  inhabitants  of  the 
hamlet  should  lead  and  lay  down  the  cinder, 
and  the  way  was  thereupon  left  open  to  all 
peroims  passing  with  carriages  for  nineteen 
years,  at  the  end  of  which  time,  a  dispute 
arising,  the  passage  was  interrupted,  and  the 
interruption  acquiesced  in  for  five  years: 
Held,  that  the  evidence  showed  no  dedication, 
but  a  license  only,  resumable  on  breach  of 
the  agreement     Barraclough  v.  Johnaon,   09 

2.  What  declaration  of  parishioners  is  evi- 
dence of  reputation,  99.     Ante,  1. 

II.  Liability  to  repair  300  feet  from  each  end 
of  a  bridge,  65.    Bridge,  II. 

III.  Effect  of  repeal  of  Justices'  power  to  pre- 
sent, 496.    Statute,  XXII. 

1\.  Stopping  up  footways. 
Appeal  against  order  of  church  building  eom- 
missioners,  405.    Appeal,  I. 

V.  Trespass  for  driving  sheep  into,  118.  Fesc*. 

VI.  Navigable  river,  .314.    River,  IL 

VII.  Turnpike  road.    Turnpike. 

HUSBAND. 
Baroh  and  Feme. 

IDBNTtTY. 
Of  voting  papers,  585.     Statotr,  LIII.  1. 

ILLEGALITY. 

1.  Of  one  alternative,  889,  925.    Rate,  IL  2. 
Arbeit,  IIL  1. 


n.  Of  theatrical  exhibitions,  129.    Stacb. 

ILLEGITIMATE. 
P.  881.    PooRyXIL 

IMPLICATION. 

L  Of  promise  to  pay  from  acknowledgosent  tt 
debt^  221.  225.    Statute,  XLIV.  1,  2. 

II.  No  right  of  appeal  by,  405.    Appeal,  L 

IMPOSSIBILITY. 

I.  Of  one  alternative,  795.     CoNSiDERATloif,  V. 

II.  When  it  may  be  pleaded. 
Impossibility  of  legal  authority  being  obtain- 
ed, 129.    Stage. 

IMPRISONMENT. 
Arrest. 

INCHOATE  ACT. 
Destruction  of  will,  1.    Will,  IV.  1. 

INCORPORATION. 
Of  forms,  405.    Appeal,  I. 

INCORPOREAL  HEREDITAMENT. 
P.  716.    PooR,IL2. 

INDECENT  EXPOSURE. 
Costs,  589.     Costs,  XIL  1. 

INDEMNITY. 

L  Contract  to  indemnify  grantor  against  an 
annuity  so  long  as  grantee  should  eBeente 
an  office,  795.    Consideration,  V. 

II.  Effect  of  composition  with  one  of  several 
co-obligors,  90.     Compobitioe. 

IIL  Fraudulent,  565.    Sheriff,  IL  2. 

INDICTMENT. 
Criminal  Law. 

INFERENCE. 

I.  In  construction  of  guarantee,  846.     Opa- 

RANTBB,  I.  1. 

II.  Of  fact  on  speotal  oase,  779.    Devise,  L  1. 

INFERIOR  COURT. 
Court,  II.    Prohibitioe. 

INFORMATION. 
Criminal  Information.    Quo  Warranto. 

INFORMER. 
Who  may  be,  155.    Game. 

INHABITANT. 

I.  When  a  competent  witness^  591   Bvnmcv, 

II.  Statement  signed  by  decea#ed,  when  evi- 
denoe  of  repatation,  99.    Higbwat,  I.  1. 
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INJURY. 

I.  From  negligenoe  of  lenrants,  109.  Mastbr 
▲KO  Sbrtaht,  L  2. 

IL  When  the  eoart  will  take  into  consideration 
that  the  applicant  for  a  certiorari  ban  suffered 
no  ii^ttry,-413.    Gkrtioeari,  IL 

IIL  See  alsoy  358.    Churchwardbx. 


INQUISITION. 

I.  DefeotiTCy  936.    Corohkr,  L 

IL  Of  jnry  summoned  to  ascertain  boundaries, 
198.    Etidbncb,  XXY.  1. 

III.  Of  compensation  Jury. 

1.  Effect  of  taking  part  in  the  proceedings 
under  protest,  413.     Cbrtiorari,  IL 

2.  Who  may  not  objeot  to  defective  statement 
of  preliminaries. 

By  a  statute  (8  A  7  W.  4,  c.  czzW.)  em- 
powering trustees  of  a  harbour  to  purchase 
lands  for  certain  purposes,  it  wm  enacted, 
that,  in  case  of  difference  between  the  trustees 
and  any  landholder  as  to  compensation,  and 
if  t-he  same  could  not  be  agreed  for,  or  the 
landholder  Ihould  rcAise,  Ac,  to  treat,  after 
twenty-one  days'  notice,  the  trustees  might 
issue  their  warrant  to  the  sheriff  to  summon 
a  jury,  who  should  appear  before  the  justices 
at  quarter  sessions,  and  should  there  assess 
the  compensation,  and  the  justices  should 
accordingly  give  judgment  for  the  same.  And 
that  the  verdict  and  judgment  should  be  kept 
by  the  clerk  of  the  peace  among  the  records 
of  sessions,  and  should  be  deemed  records : 
Also  that,  if  the  verdict  should  be  for  a  sum 
exceeding,  or  the  same  as,  that  offered  by 
the  trustees,  they  should  pay  costs  to  the 
landholder ;  if  for  a  less  sum,  then  the  costs 
should  be  borne  equally  by  the  parties :  such 
costs,  if  necessary,  to  be  recovered  under  a 
justice's  warrant  of  distress;  the  amount  to 
be  ascertained  by  a  justice. 

The  trustees  offered  money  for  certain  land ; 
the  landholder  did  not  accept  it,  but  desired 
that  the  amount  night  be  settled  by  a  jury. 
In  the  mean  time,  at  their  request,  he  con- 
sented that  they  should  take  possession,  agree- 
ing to  pay  htm  interest  on  the  amount  of  the 
future  compensation.  The  inquiry  was  held, 
and  compensation  assessed.  An  inquisition 
was  drawn  up,  purporting  to  be  taken  at 
sessions  under  the  statute,  and  stating  that, 
the  trustees  and  landlord  appearing  by  their 
counsel,  the  jurors  being  sworn  to  inquire  of 
the  purchase- money  of  the  lands  (specified), 
and  recompense  for  damage,  did  assess  and 
give  a  verdict  for  the  sum  of,  Ac,  for  the 
land,  and  the  sum  of,  Ac,  for  damage :  where- 
upon the  said  court  did  adjudge  and  order 
the  said  sums  to  be  paid  by  the  trustees. 

On  cross  motions,  for  a  mandamus  to  pay, 
and  a  certiorari  to  bring  up  the  inquisition, 
Held, 

That  the  non-statement  in  the  inquisition 
of  any  preliminary  requisite  to  the  taking  of 
it  (as  twenty-one  days'  notice  to  treat)  could 
not  be  insisted  upon  by  the  trustees,  whose 
business  it  was  to  institute  the  proceedings. 

That  the  fact  of  differences  having  existed 
sufficiently  appeared  by  the  inquisition. 

That  the  inquisition  was.  not  irregular  in 
omitting  to  state  whether  or  not  the  sum 


assessed  exceeded  or  equalled  the  sum  offered 
by  the  trustees. 

The  court  granted  a  mandamns,  and  dis- 
charged the  rule  for  a  certiorari.  Per  Little- 
dale,  J.  The  statute  requiring  no  regular 
form  of  an  inquisition,  the  enactment  thiit 
such  inquisitions  should  be  kept  among  the 
records  of  sessions,  and  should  be  record«, 
did  not  render  it  necessary  to  draw  them  up 
with  the  formality  required  in  setting  out  the 
judgment  of  an  inferior  court.  Jiegiun  v. 
Swantea,  TrutUet,  439 

8.  When  not  required  to  be  so  formal  as 

juflgment^,  439.     Ante,  2. 

4.  What  ought  to  appear  on  the  face  of  it, 
413,  429.     Crrtiorari,  IL  IX.  1. 

5.  Finding  facts  with  a  view  to  costs,  439. 
Ante,  2. 

8.  As  to  excess  of  power,  429.  Cbrtiorari, 
IX.  1. 

7.  Defects  induced  by  the  conduct  of  the 
party <  429.     Cbrtiorari,  IX.  L 

8.  Defects  how  to  be  stated  to  obtain  cer- 
tiorari, 413.     Certiorari,  IL 

9.  Enforcing  by  mandamus,  439.    Ante,  2. 

INSANE  PERSON. 

LUHATIC. 

INSOLVENT  DEBTOR. 
L  Security  for  costs,  479,  n.     Cobtb,  HL 
II.  Court  for  relief  of. 

1.  Power  to  discharge  from  custody  under 
capias  utlagatom,  877.    Outlawry. 

2.  Assignment    Asbignbb,  L 

INSFECTION. 

L  Of  documents  before  consent  to  admit  them, 
255.     Stamp,  IL  3. 

II.  Of  bill,  no  evidence  of  the  time  at  which  it 
was  altered,  215.    Bills,  IL  2. 

INSPECTOR. 

Of  weights  and  mcMnres,  838.    Btatuts,  LIII. 
7. 

INSURANCE. 

Evidence  of^breach  of  covenant  to  insure,  571. 
Evidbmcb,  II.  8. 

INTENDMENT. 
When  refused  in  writ  founded  on  statute,  951. 
Writ,  L 

INTENTION. 
Pp.  1,  14,  99.    Wiw^  V.    HiMWAT,  L  L 

INTEREST. 
L  Partial  equitable,  891.    Eyidbiicb,  XXII.  1. 
II.  Of  money. 

1.  By  whom  recoverable  after  determination 
of  a  defbasible  adminisftmtion,  624.  Ex- 
ecutor, IL 

2.  Pawnbroker's,  508.    Pawhbrokbr. 

IIL  Of  parties. 
Of  administrator  after  determination  of  his 
administration,  824.    Exbcutor,  IL 

IV.  Of  witness.    Evidbrcb,  V. 


Digitized  by  VjOOQIC 


964 


Index. 


y.    Declarations    tgainst,    691.      Etiobncb, 
XXIL  1. 

INTERPRETATION. 

GoHSTBUCnON. 

INTERRUPTION. 
P.  161.    Prbscriptioh,  I.    Note,  t. 

IRREGULARITY. 

I.  Attorney's  Dame  used  without  sanction,  275. 
Practicb,  XVI.  1. 

II.  Id  jury  process,  449, 041, 945,  n.  Attobitbt, 
VI.     Rbhanbt. 

III.  In  capias  cnm  proclamatione,  951.    Writ, 

IV.  Trespass  for  arrest  under  irregolar  process, 
449.    Attormet,  V.  1. 

V.  In  criminal  oases,  831,  936.    Jury,  V.  1. 
COROMBR,  1. 

ISSUE. 
I.  Of  marriage,  provision  for,  so  as  to  prevent 
revocation  of  will,  14.    Will,  V.  2. 

IL  In  pleading. 

1.  Divisibility,  592.     Costs,  V.  2. 

2.  Which    has    become    unnecessary,    296. 

PoSTBA,  I. 

3.  Form  of  venire,  449.    Attorwbt,  V.  1. 

4.  Entry  on  postea  where  issues  are  found 
for  different  parties,  296.    Postba,  I. 

JOINDER. 
Of  parties,  963.    CARRrsB. 

JUDGE. 

I.  Question  for. 

Construction  of  written  memorandum,  221. 
Statdtb,  XLIV.  1. 

II.  Amendment  by,  at  N.  P.,  301.    Amend- 
mkht,  I. 

III.  Power  over  costs.    Co8t«. 

IV.  Discretionary  power  to  grant  writ  of  resti- 
•    tution,  826.    Statute,  VII. 

V.  Judge's  order.    Ordbb,  IL 

JUDGMENT. 

I.  For  want  of  a  plea. 

To  new  assignment,  246,  n.    ABBiTRATioir, 
VIL3. 

II.  Kon  obstante  veredicto. 

QusBre,  where  the  plea  eovers  only  pnrt  of 
the  trespasses,  188.    Partt  Wall,  L 

IIL  Arrest  of^ 
Objections  not  available,  144.    Coveitabt, 
IV.  1. 

IV.  When  it  cannot  be    given    after  repeal 
pendente  lite,  496.    Statute,  XXIL 

V.  Pursuant  to  award. 

Objections  to,  233.    Arbxtration,  VII.  2. 

VL  Time  for  chorging  defeDdant  in  execution, 
195.    ExBCUTiox,  III.  1. 

TIL  Relation. 


Where  defendant  renders  in  discbarge  of  bit 
bail,  195.    Execvtion,  III.  1. 

VIII.  Plea  of  judgment  recovered. 

Declaration  in  covenant  on  an  annuity  dee4 
(dated  June  15th,  1832,  payments  to  be  made 
half-yearly,)  for  payments  in  arrear  to  Jaji« 
15th,  1834.  Plea,  judgment  recovered  by 
plaintiff  against  defendant  in  Michaelmaa 
term,  1832,  for  2000/.  in  an  action  of  debt 
(prout  patet,'  Ac.)  for  the  same  causes  of 
action.  In  the  margin  of  the  plea :  **  Michael- 
mas term,  1832.  Roll  1146."  RepUeatioo, 
that  the  causes  of  action  were  not  the  same 
(with  other  averments).  On  demurrer  to  th« 
replication, 

Held,  that  the  plea  was  bad. 

Grant  of  annuity,  charged  on  lands,  in 
consideration  of  10002. :  demise  of  the  lands 
by  the  same  deed,  in  consideration  of  10c. 
paid  by  the  lessee  (the  grantee  of  the  an> 
nuity),  in  trust  to  secure  payment  of  the 
annuity. 

QusBre,  whether  the  memorial  ought  to 
mention  the  10«.  as  part  of  the  oonaideration. 
Few  V.  BaekhovMe,  ^  7^9 

JUDICUL  ACT. 
P.  919.    Statute,  LVI. 

JURISDICTION. 

L  Temporal,  when  not  ousted  by  olaase  referr- 
ing ecclesiastical,  889.    Rate,  IL  2. 

II.  With  respect  to  proceedings  in  anotlier 
court,  959.    Attobhby,  V.  3. 

IIL  Over  Friendly  Societies,  338.    Fbibhdlt 

SOCIBTT. 

rV.  Over  attorneys,  959.    Attorbbt,  V.  S. 

V.  When  it  must  appear  on  the  face  of  pro- 
ceedings,  413,  429,  439.  Cebtiorabi,  IL  IX. 
1.     Ikquisition,  IIL  2. 

VI.  How  shown  in  order  of  justices,  227.  Poob, 
XIIL 

JURY. 

L  What  is  a  question  for  the. 

1.  Apothecary's  right  to  charge,  489.  Apo- 
thbcart. 

2.  Construction  of  document  conneeted  with 
other  evidence  affecting  the  construction, 
221.    Statute,  XLIV.  1. 

3.  Construction  of  letter  acknowledging  a 
debt,  oti.  221,  225.    Statute,  XLIV.  1,  2. 

4.  Whether  an  alleged  libel  was  a  fair  eom- 
mentary,  746.    Libel,  IL 

IL  When  they  may  not  decide  on  inspe«tion 
alone,  215.    Bills,  IL  2. 

IIL  Discretion  of  judge  to  discharge  as  to  an- 
necessary  issues,  296.    Postba,  L 

rV.  Process,  449,  941,  945,  n.  Attor5BT,  V.  1. 
Rem  abet. 

y.  In  cases  of  misdemeanour. 

1.  What  objections  available,  only  on  ohal- 
lenge. 

On  trial  of  an  indictment  for  misdemeanour 
by  a  special  jury,  a  juryman,  after  being 
sworn,  stated  himself  to  have  been  one  of 
the  grand  jury  who  found  the  bill.  He  con. 
tinned,  however,  in  the  box,  the  defendant 
not  consenting  to  his  being  withdrawn.     It 
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did  not  appear  that  the  defendant  knew  of 
the  objection  before  the  juror  stated  it.  On 
motion  for  a  now  trial  by  the  defendant  after 
conviction, 

Held  not  a  mistrial.     Regina  v.  SuUivan, 

831 

2.  What  namber  of  jurors  necessary  to  sup- 
port a  eonvicUon,  831.    Ante,  1. 

3.  One  juror  on  boUi  juries,  831.     Ante,  1. 

VL  Compensation,  413,  429,  439.   Cbrtiobari, 

II.  IX.  1.      l2fQUI8IT10M,  III.  2. 

VII.  Inquisition  by  jury  summoned  to  aeeertain 
boundaries,  108.     Evidbhcc,  XXV.  1. 

IX.  Ancient  practioa  as  to  special  findings, 
616.    Bbioob,  L 

X.  Entry  of  finding,  299.     Postba,  L 

JUSTICE  OP  THE  PEACE. 

L  Jurisdiction  in  cases  of  friendly  sootettes, 
338.    Fribitdlt  Socibtt. 

II.  Power  to  license  dramatic  ontertainmenta, 
129.    8taob. 

IIL  Order,  227.    Poor,  XIII. 

IV.  Presentment  of  highway,  affect  of  repeal, 

496.     8TATUTB,  XXIL 

V.  Trespass  againvt,  for  seisure  under  an  inva- 
lid conviction,  124.    Conviction,  1. 1. 

JUSTIFICATION. 

LlBBL.      PlBA. 


KING'S  BENCH. 
QuEEH's  Bench. 

KNOWLEDGE. 
Scienter. 

LACHES. 

I.  In  respect  of  time,  275,  479,  n.     Practice, 
XVI.  1.     CosTa,  IIL 

II.  By  nsing  insufficient  affidavits.  41.^,  420,  n. 
Gbrtiorj^ri,  II.    Quo  Warranto,  IL  2. 

IIL  A  party  shall  not  take  advantage  of  his 
own,  439.    Inquisition,  IIL  2. 

IV.  Of  third  party,  338.     Friendly  Socibtt. 

LANCASTER. 
Duchy  court,  198.    Evidence,  XXV.  1. 

LANDLORD  AND  TENANT. 

I.  Tenancy  how  created. 

1.  When  tenant  is  estopped  f^om  saying  that 
an  inttrument  executed  by  the  landlord  is 
not  a  counterpart,  255.     Stamp,  IL  3. 

2.  Operation  of  parol  demise  of  tolls,  716. 
Poor,  II.  2. 

II.  Tenancy  from  year  to  year. 

Under  unwritten  contract,  how  delivered  up, 
366.    Bankrupt,  IV. 

in.  Who  tenant. 

Master  or  servant,  379.     Poor,  IL  L 
IV.  Attornment 

Acknowledgment  of  devisee's  title  does  not 


require  agreement  stamp,  255. 
IL3. 


Stamps 


V.  Liabilities  of  assignee. 

Of  executor  of  assignee  of  insolvent  lessee^ 
683.    Evidence,  V.  4. 

VI.  Covenants. 

1.  Liability  of  lessee,  though  he  does  not 
execute  the  lease,  683.     Evidence,  V.  4. 

2.  Diittinction  between  covenant  for  breach 
and  ejectment  for  forfeiture,  571.  Evi- 
DKNCR,  II.  6. 

3.  Evidence  of  breach  of  covenant  to  insure, 
57  L    Evidence,  IL  6. 

VII.  Agreements  by  landlord. 

To  pay  all  taxes,  192.    Poor,  V. 

VIIL  Rent 

1.  Forehsnd  or  after  expiration  of  term. 
Declaration,  in  covenant,  thnt  by  inden* 

ture  of  21st  March,  1828,  plaintiff  demised  a 
messuage  to  defendant,  habendum  from  25th 
March  then  instant  for  the  term  of  seven 
years  then  next  ensuing,  wanting  seven  days, 
jfieldtng  and  patfing  jfearly  aud  every  year 
during  the  term  the  yearly  rent  of  285^.  by 
four  equal  quarterly  payments  on  25tb  March, 
24th  June,  29th  September,  and  25th  Decem- 
ber, in  every  year^  commencing  from  2btk 
March  then  inetant:  and  defendant  covenant- 
ed to  pay  the  said  yearly  rent  of  285/.  on  the 
days  and  in  manner  appointed.  Breach,  that 
in  the  last  year  defendant  paid  only  half 
the  yearly  rent,  and  on  25th  March,  1835, 
two  quarters  became  payable  and  were  in 
arrear. 

Defendant  Paying  Into  court  so  much  »« 
became  due  a*  and  /or  the  /irtt  of  the  ttro 
quarterly  paymente  alleged  to  have  become  due 
on  2bth  Marchf  1835,  demurred  to  so  much 
of  the  breach  a»  reepected  the  non-payment  of 
the  eeeond  and  lael  quarterly  payment  alleged 
to  have  beetfme  due  on  25fA  Mareh^  1835. 

Hold,  that  285^  was  payable  for  each  year; 
and  that  either  the  first  payment  was  to  be 
made  un  25th  March,  1828,  or  a  payment  oii 
25th  Mnrch,  1835,  though  after  the  expira- 
tion of  the  term. 

Judgment  for  plaintiiL  Hopkine  v.  H^U 
more,  463 

2.  When  due,  with  reference  to  bankmptcji^ 
366.    Bankrupt,  IV. 

3.  When  not  apportionable,  866.  Bankrupt, 
IV. 

4.  Acceptance  after  breach  of  covenant,  571. 
Evidence,  II.  6. 

IX.  Forfeiture,  571.    Evidence,  II.  6. 

X.  Notice  to  quit,  582.     Post,  XIL 
XL  Con  tract  to  give  up  possession. 

Validity  when  executed,  though  less  than  a 

regular  surrender. 

Debt  for  632.,  rent  for  two  years  and  one 
quarter,  due  25th  March,  1837,  reserved  on 
a  demise  for  forty-five  years,  at  28/.  per  an- 
num. I 

Plea,  that  before  any  of  the  sum  claimed 
became  due,  and  more  than  two  years  and 'a 
quarter  before  25th  March,  1837,  and  before 
25th  December,  1834,  vis.,  17th  April,  1834, 
plaintiff  and  defendant  agreed  that  defend- 
ant should  give  np.  and  plaintiff  take  pos- 
seasiun  of  the  premises  before  25th  Deoerabco 
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1834,  in  connideration  whereof  defendant 
nhnnld  be  discharged  from  the  rent  which 
wuald  haye  become  dne  for  the  oceupation 
after  2&th  December,  1834;  that  posceasion 
waa  given  ap  by  defendant  and  accepted  by 
plaintiff  accordingly;  and  that  plaintiff  en- 
tered on  17th  April,  1834,  and  had  held  erer 
since,  and  defendant  had  not  held  since; 
*'  and  the  said  tenancy  and  the  defendant's 
said  interest  were  thereby  then  surrendered 
and  eztingnished." 

Held,  that,  on  this  plea,  the  objection  did 
not  arise  whether  the  term  was  shown  upon 
the  record  to  be  regularly  surrendered  ac- 
cording to  the  iUtute  of  frauds,  20  C.  2,  o.  3, 
s.  3 ;  the  defence  being  merely  an  executed 
contract  that,  in  oonsidemtion  of  defendant's 
Bpringup  possession,  plaintiff  should  abandon 
his  claim  to  the  rent :  and  that  snob  defence 
waa  valid.     Gore  v.  Wright,  118 

XII.  Holding  over. 

Who  may  give  notice  under  the  statute. 
Defendant,  in  an  action  for  double  value 
under  stat  4  O.  2,  o.  28,  a.  I,  had  notice  to 
produce  the  original  notice  to  quit,  but  re- 

•  fused.  Plaintiff  then  produced  and  proved  a 
copy,  by  which  it  appeared  that  there  was  an 
attesting  witness.  Held,  that  the  attesting 
witness  need  not  be  called. 

K.,  being  beneficially  interested  in  the 
reversion,  joined  with  the  trustee,  who  was 
legally  entitled,  in  mortgaging  it  to  plaintiff; 
and  K.,  by  the  mortgage  deed,  with  the 
approbation  of  plaintiff,  testified  by  plaintiff's 
executing  the  deed,  appointed  O.  to  be  re- 
ceiver, agent,  and  attorney  of  K.,  to  demand 
and  collect  rents,  to  a<yu8t  aoooanta,  to  sue 
or  distrain  for  rent,  give  notice  to  quit,  and 
eject  on  refusal,  and  to  do  all  that  K.  could 
have  done  if  the  deed  had  not  been  made.  K., 
the  trusteoe,  and  plaintiff,  executed  the  deed. 
Held,  that  G.  waa  an  agent  lawfully  autho- 
rised to  give  the  notice  required  by  the  sta- 
tute.    PooU  ▼.  Warrtth  682 

XIIL  Rights  of  tenant 

When  protected  after  bankruptcy  and  giving 
up  possession,  366.    Bahkrupt,  IV. 

XtV.  Mortgagee. 
Notice  by,  582.    Ante,  XIL 

XV.  Receiver. 

Notice  by,  682.    Ante,  XII. 

XVI.  Settlement  by  renting  a  tenement,  192. 
Poor,  V. 

XVII.  Pleading. 

1.  Declaration  in  action  on  covenants  in  leave, 
144.    Covenant,  IV.  I. 

2.  Agreement  to  abandon  rent  on  possession 
being  given  up,  118.     Ante,  XI. 

3.  Effect  of   pleading    payment  into  oonrt 
generally,  144.    Covenant,  IV.  1. 

LEASE. 
Landlord  and  Tenant. 

LECTURER. 
Of  a  ehnreb,  176.    Statute,  LIIL  3. 

LEGAL  EFFECT. 
Pleading,  301.    Amendment,  I. 


LEGAL  ESTATE. 
Estate,  I. 

LEGATEE. 

I.  Interest  of  husband,  683.     Byidencb,  V.  4. 

II.  Residuary,  348.    Evidence,  V.  3. 

LETTERS  PATENT. 

To  authorise  theatrical  entertainmenii,  1X9. 
Stage. 

LEVY. 
Ezbcotiov. 

LIBEL. 
I.  Evidence  of  publication. 

In  moving  for  a  criminal  information  for 
libel,  a  prosecutor  need  not  adopt  the  stata- 
tory  mode  of  proof  (see  stata.  38  G.  3,  e.  78, 
6  A  7  W.  4,  e.  76) ;  but  it  is  not  sufficient  to 
produee  an  affidavit,  stating  merely  that  tlM 
defendant,  on,  Ac,  print«d  and  published  a 
libel  in  a  newspaper,  called,  Ac,  a  copy  of 
which  libel  is  hereunto  annexed;  and  to 
annex  such  copy. 

The  prosecutor  cannot  ase  a  statement  in 
the  defendant's  affidavits  to  supply  a  defect 
in  his  own,  where  the  latter  are  so  imperfvct 
that  the  court,  if  aware  of  their  defectivencM, 
would  not  have  granted  a  rule  nisL  Beginn 
V.  Baldiein,  168 

IL  Fair  commentary. 

Case  for  libel.  The  alleged  libel  stated 
that  plaintiff,  a  tradesman  in  London,  became 
surety  for  the  petitioner  on  the  Berwick  elec- 
tion petition,  and  stated  himself,  on  oath,  to 
be  sufficiently  qualified  in  point  of  propertj, 
when  he  was  not  in  fact  qualified,  nor  able  to 
pay  his  debts.  It  then  asked,  why  the  plain* 
tiff,  being  unconnected  with  the  borough, 
should  take  so  much  trouble,  and  incur  snob 
an  exposure  of  his  embamssments ;  and  pro. 
ceeded :  **  Tkert  can  he  htd  one  an»wer  to 
these  very  natural  atfd  reasonable  queriefi: 
he  f>  hired /or  the  oceanon,"  The  defendant 
justified,  stating  that  the  above-mentioned 
allegations  in  the  libel  (except  the  hiring, 
which  was  not  specifically  noticed)  were  true, 
and  that  the  publication  was  a  correct  report 
of  proceedings  in  a  legal  court,  *'  together  with 
a  fair  and  bond  Jide  eom$nentary  ihereotu* 
Replication,  de  injurii.     Issue  thereon. 

Held,  that  the  concluding  observation  in 
the  libel,  not  being  a  mere  inference  from  tho 
previous  statement,  but  introducing  a  sub- 
stantive fact,  required  a  distinet  justification ; 
and  therefore  that,  on  trial  of  the  above  iasoe, 
it  waa  properly  left  to  the  jury  to  say,  not 
only  whether  the  evidence  made  out  the  facta 
first  alleged,  but  also  whether  the  imputation, 
that  the  plaintiff  had  been  hired,  was  a  fair 
.  comment.     Cooper  v.  Xaweoii,  746 

III.  Form  of  postea  after  N.  O.  found  for  de- 
fendant  and  justification  for  plaintiff,  296. 
Postea,  L 

VI.  On  medical  officer  of  anion,  171^  Evi- 
DBNGE,  XVIIL  3. 

V.  Criminal  information. 
1.  Who  may  apply. 

Libels  were  published,  alleging  that  the 
Marquis  of  B.,  then  Banied  and  having 
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ohildreiiy  hnd,  at  the  time  of  Bach  marriage^ 
a  farmer  wife  lining,  and  issoe  by  her;  and 
that  their  claim  to  succeed  him  wns  in  a 
ooune  of  litigatiotfi  the  result  of  which  would 
be  to  annul  the  present  marriage,  and  bas- 
tardise the  children. 

A  criminal  information  was  moved  for,  and 
the  Marquis,  his  eldest  son,  his  wife's  brother, 
and  other  persona,  made  affidavit  in  support 
of  the  rale.  The  Marquis  admitted  that  he 
had  eohabited  with  the  lady  said  to  have 
been  his  first  wife,  but  his  marriage  with  her, 
and  all  the  other  material  statements  in  the 
libels,  were  negatired.  Affidavit  wbd  made  in 
answer,  not  oonfirming  those  statements,  but 
throwing  great  blame  on  the  Marquiii'H  con- 
duct in  his  connexion  with  the  lady  alluded 
to. 

Held,  that  although  the  Marquis  himself 
might  be  too  much  inculpated  to  demand  a 
criminal  information,  the  rule  should  never- 
theless be  made  absolute  for  the  protection 
of  his  family.     R^gina  v.  Oregory,  007 

2.  Practice,  168.    Ante,  I. 
VI.  In  ecclesiastical  court. 

Amendment  of,  610.    Pbohibition,  III. 

LIBERTY. 
Constmction  in  favour  of,  051.    Writ,  L 

LICENSE. 
I.  Of  alehouses,  281.    Quo  Wabraxto,  U.  1. 
XL  To  perform  plays,  120.    Staob. 

LIFE. 
Office  for,  633.    Statute,  LIII.  2. 

LIMITATION. 

I.  Of  periods  of  prescription,  161.    Prescrip- 
tion, L 
IL  Statute  of,  221,  225.    Statute,  XLIV. 
IIL  Conditional,  770.     Devise,  V.  1. 

LIVERPOOL. 
Loeal  Church  Acts,  176.    Statute,  LIII.  3. 

LORD  CHAMBERLAIN. 

His  power  to  license  theatrical  amusements, 
120.    Stage. 

LORDS  OF  THE  TREASURY. 
Compensation  cases,  6.33.     Statute,  LIII.  2. 

LUNATIC. 

I.  Fine  levied  by,  754.     Fraud,  III. 

II.  Fraudulent  compromise  by  committee,  754. 
Fraud,  IIL 

III.  Rights  of  heir  at  law,  754.    Fraud,  III. 

IV.  Costs  of  commission,  052.  Attornet,  V.  3. 

MAGISTRATE. 
Justice. 

MAINTENANCE. 
Ot  bastard,  order  of,  88 1 .     Poor,  XL 


MANCHESTER. 

Manchester  and  Leeds   Railway,  413.     Cbb- 
tiorabi,  IL  ' 

MANDAMUS. 

I.  Purposes  for  which  it  lies. 

1.  To  lord  of  manor  to  enrol  surrender,  858. 

COI'YHOLD,  I. 

2.  To  corporation  to  execute  compensation 
bond,  6:<3.     Statute,  LIII.  2. 

3.  To  lew  a  ehuroh  rate,  when  granted,  880. 
Rate,  IL  2. 

4.  To  enforce  inquisition  of  compensation 
jury,  430,  010.    Inquisition,  IIL  2.    Com^ 

PKN8AT10N,  II.  1. 

5.  To  bo  inserted  in  burgess  roll,  010.  Sta- 
tute, LVI. 

II.  Peremptory. 

Not  on  part  of  a  record. 

A  peremptory  mandamus  will  not  be  award- 
ed until  the  proceedings  on  the  first  manda- 
mus are  complete,  and  therefore,  where  a 
mandamus  having  issued  requiring  payment 
of  two  distinct  sums,  the  prosecutor  traversed 
the  return,  and  the  issues  were  found  for  him 
as  to  one  sum,  and  substantially  in  his  favour 
as  to  the  other,  but  a  rule  nisi  had  been  ob- 
tained to  enter  a  verdict  for  the  defendant  as 
to  this,  the  court  would  not  award  a  peremp- 
tory mandamus  to  enforce  payment  of  the 
first  sum  pending  the  rule  as  to  the  second. 
Rtgina  ▼.  Baldwin,  047 

III.  Application  for. 

1.  Who  must  apply,  822.     Post,  IV.  4. 

2.  Complainant  must  show  title,  010.  Sta- 
tute, LVI. 

8.  On  what  refusal,  880,  001,  n.  Rate,  II. 
2.    Refusal,  I. 

IV.  When  refused. 

1.  To  admit  clerk  of  union,  on  a  suggestion 
that  several  guardians  who  voted  for  the 
clerk  de  facto  were  not  duly  elected,  661. 
Poor,  L  4. 

2.  To  elect  churchwardens  aa  after  a  ^014 
poll,  where  the  affidavits  do  not  show  that 
any  one  was  prejudiced,  356.  Cburcu- 
warden. 

8.  To  justices,  when  jurisdiction  doubtful, 
338.    Friendly  Society. 

4.  No  previous  demand  from  proper  party. 
The  court  will  not  grant  a  mandamus  com- 

munding  a  party  to  pay  money  to  the  trea- 
surer of  a  borough,  under  stat.  5  A  6  W.  4,  c. 
76,  s.  02,  unless  the  application  be  made, 
either  by  the  treasurer,  or  after  he  has  been 
required  to  demand  the  payment. 

Though  the  party  applying  fur  the  man- 
damus, be  ultimately  entitled  to  the  money. 
Regina  v.  Fro9t,  822 

5.  Where  it  does  not  appear  who  are  the  pro- 
per persons  to  make  a  return,  561.  Poor, 
L4. 

6.  To  judge,  to  grant  writ  of  restitution,  826. 
Statute,  VIL 

V.  Return. 

What  defence  must  be  shown  on  B  return, 
010.    Compensation,  II.  1. 

VL  Costs,  871,  n.,  001,  n.    Refusal,  L 

MANOR. 
L  Boundaries,  108.    Evidence,  XXV.  1.        1 
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IL  Pound,  547.    Distrbss,  L 

MARK. 
BigDftture  by,  94.    Will,  L 

MARRIAGE. 
Barou  ahd  Feme.    Will. 

MARRIAGE  SETTLEMENT. 
Baror  AMD  Feme. 

MASTER  AND  SERVANT. 
L  Liabilitjr  of  master  for  acts  of  servant 

1.  A  master  is  answerable  in  trespass  for 
damage  occasioned  by  bis  servant's  negli- 
gence  in  doing  a  lawful  act  in  the  course  of 
his  service;  but  not  so  if  the  act  is  in  itself 
unlawful  and  is  not  proved  to  have  been 
authorised  by  the  master.  As  if  a  servant, 
authorised  merely  to  divtrain  catile  damage- 
feasant,  drives  cattle  from  the  highway  into 
his  master's  close  and  distrains  them.  Lytms 
r.MarttHf  512 

2.  Who  suflSeiently  a  servant 

A  warehouseman  at  Liverpool  employed  a 
master  porter  to  remove  a  barrel  from  his 
warehouse.  The  master  porter  employed  his 
own  men  and  tackle;  and,  through  the  neg- 
ligence of  the  men,  the  tackle  failed,  and  the 
barrel  fell  and  injured  plaintiff:  Held,  that 
the  warehouseman  was  liable  in  case  for  the 
injury.     RandUton  v.  Murray,  109 

8.   Whether  owner  or  charterer  liable  for 

miseonduct  of  crew,  836.    Shippino,  I.  2. 

II.  Servant  when  rateable  for  property  occu- 
pied by  him,  379.    Poor,  IL  I. 

MAYOR. 
P.  919.    Statute,  LVL 

MEDICINE. 
Apothecary's  charges,  489.    Apothbcart. 

MELIUS  INQUIRENDUM. 
P.  938.    Corombr,  L 

MEMORANDUM. 

I.  Of  guarantee,  846.    Ouarahtes,  I.  1. 

II.  In  answer  to  ploa  of  statute  of  limitations, 
221,  225,  n.    Statute,  XLIV.  2. 

IIL  In  writing,  457.     Statute,  XLIV.  3. 

MEMORIAL. 
Of  annuity,  789.    Judgmbnt,  VIU. 

MERGER. 
Of  oon tracts,  795.    CoNRiUERATioir,  V. 

MERITS. 
Disoharge  of  order  on,  806.    Poor,  IX.  2. 

MESNE  PROCESS. 
P.  925.    Arrest,  IIL  1. 

MINISTER. 
01  a  ehnrch,  176.    Statute,  LIIL  8. 


MINUTlBS. 
L  Of  quarter  sessions,  806.     Poor,  IX.  2. 
IL  Of  town  council,  266.    Statute,  LUL  8. 
III.  Of  recognisance,  932.    Poor,  IIL 

MISCONDUCT. 
L  Of  sheriff's  officer,  568,  n.    Sheriff,  XL  1. 
IL  Of  crew,  835.    Shipputo,  L  2. 

MISREPRESENTATION. 
Character,  IL 

MISTRIAL. 
P.  831.    Jury,  V.  1. 

MONET  HAD  AND  RECEIVED. 
Assumpsit,  IV. 

MONEY  PAID. 
Assumpsit,  III. 

MORTGAGE. 

I.  Appointment  of  receiver,  582.    Laedlord 
AKD  Tenant,  XIL 

IL  Further  security,  248.    Stamp,  IL  4. 

IIL  Further  advance,  248.    Stamp,  IL  i. 

IV.  Amount  of  stamp. 

Where  redemption  subject  to  a  covenant  to 

pay  taxes.  Ac. 

Land  was  mortgaged  with  a  proviso  of  re- 
demption un  psiyment  of  principal  and  inte- 
rest^ and  the  mortgagor  covenanted  by  the 
deed  to  pay  all  tuxes,  rates,  or  assessmeniii 
upfin  the  premises.  The  proviso  for  redemp- 
tion was  mado  subject  to  the  performance  of 
this  cuvcnanL 

Ueltl.  thai  such  mortgage  was  not  a  *'fe- 
curity  for  the  repayment  of  aaoney  to  be 
thereafter  lent,  advanced,  or  paid,"  to  an 
amount  "uncertain  and  without  any  linif* 
within  the  Stamp  Act  55  G.  8,  o.  184,  seheO. 
part  I,  tit  I/ortffuge.  JJoe  dtim,  Mereerom  r. 
Bragg,  020 

MOTHER. 

Omission  of  her  settlement  in  order  of  filiation, 
88L    Poor,  XU. 

MUNICIPAL  CORPORATION. 
L  Freemen. 
Pecuniary  rights  of  individuals,  how  enforced, 
822.    Mandamus,  IV.  4. 

IL  Burgess  roll. 

1.  Notice  of  objection,  919.    Statute,  LVI. 

2.  Expunging  by  mayor,  effect  of,  919.  Sta- 
tute, LVL 

8.  Remedy  by  maodamos,  919.    Statute, 
LVL 

III.  Election  of  councillors. 

Custody  and  identification  of  voting  papsn, 
585.    Statute,  LIIL  L 

IV.  Proceedings  of  town  council. 

L  Notice  of  business,  183.    Ofpice,  XL 
2.  Minutes  when  and  how  to  be  entered,  266. 
Statute,  LIIL  5. 
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V.  Appointment  of  officers,  183.    Office,  II. 

VI.  RemoTil  of  officers. 

Notice  of  meeting,  188.    Office,  II. 

VII.  Recorder,  638.    Statutx,  LIIL  7. 
VIIL  Mayor,  010.    Statute,  LVL 

IX.  Treunrer. 

Payment  of  corporate  money  to,  822.    Man- 
damus, IV.  4. 

X.  Clerk  of  the  peace,  18S.    Office,  IL 

XI.  Town  clerk,  183.    Office,  IL 
XIL  Property. 

Payment  to  treasnrer,  822.    Mandamus,  IV. 
4. 
XIII.  Compensation,  176, 833.  Statute,  LIII. 
2,8. 

NAVIGATION. 
BiYEB.    Shipping. 

NBGLIGENCE. 

Of  serrants,  109,  835.    Mastbe  and  Sbbtant, 
I.  2.    SBiPPiNfi,  L  2. 

NSW  ASSIGNMENT. 

I.  When  not  necessary,  the  subject-matter  be- 
ing divUible,  692.    Costs,  V.  2. 

IL  Omission  of  arbitrator  to  astess  damages 
on,  246,  n.    ARBrritATioN,  VIL  3. 

NISI  PRIUS  RECORD. 
lUaealing,  941,  945,  n.    Rbmanst. 

NOMINAL  DAMAGES. 
P.  225,  n.    Statute,  XL^^  2. 

NON  COMPOS. 
LuNATia 

NON  OBSTANTE  VEREDICTO. 
P.  138.    Pabtt  Wall,  L 

NONSUIT. 
Practice  on  motion  to  enter,  255.  Stamp,  IL  8. 

NOTE. 
Promissory.    Bills  of  Bzchanqe. 

NOTICE. 
L  Judicial. 
Not  of  mles  of  poor  law  commissioners,  561. 
Poor,  L  4. 

II.  Statement  of. 

1.  When  the  conK  on  a  special  case  will  not 
infer,  779.     Dbtise,  L  1. 

2.  When  it  must  be  alleged  to  be  in  writing, 
144.     COTBNANT,  IV.  1. 

III.  Time. 

1.  When  required,  '*  fourteen  days  at  leati," 
178.     Poor,  VIIL 

2.  Reasonable  notice  of  exercise  of  option, 
301.    Ambndmrnt,  I. 

IV.  To  heir,  of  will  and  proviso,  779.    Detisb, 
LL 


V.  To  produce. 

Attesting  witness,  582.  Landlord  and  Ten- 
ant, XII. 

VI.  To  quit,  582.     Landlord  and  Tenant, 
XIL 

VIL  To  dispute  ingredients  of  bankruptcy,  844. 

Bankrupt,  VII.  1. 
VIIL  Of  business  to  be  done  at  meeting  of 

town  council,  183.    Office,  II. 

IX.  or  purposes  of  vestry  meeting,  610.    Pro- 
hibition,  hi. 

X.  Of  intention  to  perform  award,  tib.    Arbi- 
tration, IV. 

XL  To  admit  deeds. 
Effect  of  consenting  to  admit  a  counterpart, 
253.    Stamp,  IL  3. 
XIL  Of  chargeability,  375.    Poor,  VIL 

XIII.  Of  stopping  footway  by  church  building 
commissioners,  405.    Appeal,  L 

XIV.  Of  application   to  be  examined,  745. 
Attorney,  L 

XV.  Of  objection,  under  municipal  act,  919. 
Statute,  LVL 

NUMBER. 

"  At  least"  so  many  days,  how  oonstrued,  178. 
Poor,  VIIL 

OBJECTION. 
L  When  to  be  taken,  314,  945,  n.    River,  II. 
Rbmanbt,  II. 

IL  How  Ycrified,  941.    Rbmanbt,  L 
m.  Waiver  by  conduct,  418,  429,  439.     Cbr- 
noRARi,  II.  IX.  2.    Inquisition,  III.  2. 

IV.  To  juror,  831.    Jury,  V.  1. 

V.  To  validity  of  inquisition,  413,  429.  439, 
936.    Certiorari,  IL  IX.  1.    iNQUitonoN, 

m.2. 

OBSTRUCTION. 
Of  navigable  river,  314.    Riybr,  IL 

OCCUPATION. 
L  Beneficial,  716.  Poor,  IL  2. 
n.  As  servant,  379.    Poor,  IL  1. 

OCCUPIER. 
Act  of  user  by,  691.    Eyidencb,  XXIL  1. 

OFFENCE. 
Statement  of,  in  conviction,  124.    CoNTicnoa. 
LL 

OFFICE. 
L  Tenure. 

1.  For  life,  within  compensation  clauses,  6.^3. 
Statutb,  LIIL  2. 

2.  Effect  of  grant  for  life  to  a  grantee  already 
holding  the  oflice  at  will,  795.    Considb- 

RATION,  V. 

3.  Where  the  officer  has  two  titles,  one  of 
them  good,  183.    Post,  IL 

IL  Of  clerk  of  the  peace. 
Election  to. 
I        The  borough  of  T.,  until  May  1st,  1886, 
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hud  its  own  quarter  sewtons.  nnd  W.  h«ld  tbe 
officei  of  toWD  clerk  and  clerk  of  the  peace. 
He  resigned ;  and  thereupon,  by  r  resolution 
of  town  council  on  July  20th,  1830,  S.  wae 
elected  town  clerk;  but  no  step  was  taken 
towards  investing  him  with  tbe  office.  At 
.  an  adjourned  meeting  of  the  council,  July 
25th,  1830,  a  resolution  was  passed,  rescind- 
ing that  uf  July  20th,  and,  by  another  resolu- 
tion, T.  was  elected  town  clerk.  In  August, 
1836,  the  borough  obtained  a  grant  of  quarter 
sessions;  and,  on  August  1 5th,  T.  was,  by 
resolution  of  the  council,  elected  clerk  of  the 
peace :  Held,  on  motion  for  a  quo  warranto 
information  against  T.  at  the  instance  of  8., 
for  claiming  to  exercise  the  two  offices. 

That  T.  was  legally  appointed  town  clerk 
on  July  25th,  and  clerk  of  the  peace  on 
August  15th. 

That  the  offices  were  not  full  at  the  times 
of  such  respective  elections. 

That  T.  could  not  be  presumed  to  claim  the 
office  of  clerk  of  tbe  peace  as  incidental  to  the 
office  of  town  clerk,  by  the  appointment  of 
July  25th,  no  specific  act  appearing  to  have 
been  done  by  him  in  the  capacity  of  clerk  of 
'  tbe  peace  between  that  time  and  August  1 5th ; 
thouffh  it  was  alleged  generally  on  affidavit 
that  ho  had  acted  as  clerk  of  the  peace  from 
July  25th. 

That  the  prosecutor  could  not  allege  that 
notice  had  not  been  given  to  him,  or  to  the 
councillors  (according  to  staL  5  A  6  W.  4,  e. 
76,  8.  69),  of  the  business  to  be  done  at  the 
meeting  of  July  25th,  inasmuch  as  the  prose- 
cutor was  bound  to  prove  that  fact  by  his 
affidavits,  and  had  not  done  so.  And,  per 
Coleridge,  J.,  because  by  analogy  to  the 
General  Rule,  HiL  7  A  8  Q.  4,  the  objection 
could  not  be  urged  on  motion  unless  specified 
in  the  rule  nisi,  which  had  not  been  done 
here. 

That  the  resolutions  resoinding  that  of 
July  20th,  and  appointing  T.  town  clerk, 
were,  under  the  circumstances,  a  sufficiont 
removal  of  S.  from  that  office.  Begina  v. 
Thonuu,  183 

III.  Of  town  clerk,  183.    Ante,  XL 

IV.  Plenarty,  561.     Poem,  I.  4. 

V.  Acting  in,  188.    Ante»  II. 

VL  Merger  of,  796.    CossiDHSAnoH,  V. 

VII.  Removal. 

1.  By  resoinding  appointment,  183.    Ante, 

2.  Defect  in  notice  of  meeting,  how  available, 
183.    Ante,  IL 

VIIL  Quo  warranto. 

What  objections  must  be  stated  in  affidavits 
and  rule,  183.    Ante,  IL 

IX.  Consideration   for  promise  to  indemnify 
during  execution  o^  795«    Gcu^sidbbatiox, 


I  OMISSION. 

L  When  it  amonnU'  to  a  reAual,  901,  a.    Ra 
rusAL,  I. ' 

II.  To  insure,  571.    Etwbvo!,  IL  6. 


V. 


OFFICER. 


I.  Hiji  books  when  evidence,  170.    Evidxhob. 
XVIII.  3. 

II.  Sheriff's,  565,  668,  n.    SHBRirr,  II. 

III.  Compensation,  176,  633.    Statutb,  LIII. 
,  3,  8. 


Of  proof. 


ONUS. 

EVIDBNOB,  XL 


OPTION. 
Pp.  107,  301.  AsflUMpaiT,  IV.   AmnDMBVT,  L 

ORDER. 

L  Oenerally. 

1.  Following  words  of  statute,  S81.  Poov 
XII. 

2.  When  it  sufficiently  shows  tbe  party  to 
be  resident  within  the  jurisdiction,  227. 
POOB,  XIII. 

3.  Averment  by  reference,  227.   Poor,  XIIL 

IL  Of  judge. 

1.  For  detainer  on  arrest  for  mesne  process 
form  of,  925.     Arrbst,  IIL  I. 

2.  For  amendmenta  under  Reg.  Gen.  H.  4  W. 
4,  18,  941,  945,  n.    Rbmakbt. 

IIL  Of  quarter  sessions.    Sbssiorb. 

IV.  Of  filiaUon,  881.    Poor,  XIL 

V.  Of  removal.    Poor. 

VI.  On  child  to  maintain  parent,  227.    Poob, 
XIIL 

VIL   Of  chnrch  building  commiasioBon  fo» 
stopping  up  a  footway,  405.    Appbal,  I. 

VIIL  By  consent,  to  admit  documents,  256. 
Stamp,  IL  3. 

OUTLAWRY. 

By  sUt.  7  O.  4,  e.  57,  as.  10,  50.  tbe  In. 
solvent  Debtors'  Court  has  power  to  discharge 
a  party  from  custody  under  a  capias  ntlagatnw 
upon  a  judgment  for  damages  and  eosta. 
Mamlin  v.  CrottUy,  677 

OVERSEER. 
Poor. 

OWN  ACT. 

When  not  a  ground  for  refusing  a  oriminal  la* 
formation,  907.    Lxbbl,  V.  1. 

OWN  WRONG. 

A  party  shall  not  take  advantage  of,  429.  439. 
Cbrtiorari,  IX.  1.    iBQuisinoii,  IIL  2. 

OWNER. 

Liability  for  miseondoot  of  erew,  885.    Ship- 
puro,  L  2. 

PARCELS. 

Pp.  188,  691.    Partt  WaUi,  L    Stidbhcb, 
XXIL  1. 


PARCHMENT. 

Record  of  quarter  sessions  not  neoessarilj  on. 
806.     Poor,  IX.  2. 
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PARENT  AND  CHILD. 

L  Child's  remedy  for  libel  dupnting  the  mar- 
rUge,  007.    Libcl,  V.  1. 

IL    Order  to  maintain   parent,  227.      Poor, 
XIIL 

IIL  Maternal  sottlement»  808.    Poob»  IX.  2. 

PARISH. 
Xridenea  of  parishioner,  99,  602.     Hiohwat, 

I.  1.       EVIDBRCB,  V.  1. 

PAROL. 

I.  Damiee  of  toll«,  710.    Poob,  IL  2. 

II.  Contnwt»  merger  of,  795.    Cossidbratxoh, 
V. 

III.  BTidenca.    Byidbnob,  XIX. 


PARTICULARITY. 
L  In    affldaviti,  413,  845.     Csrtioraei,  IL 

ARBITRATIOir,  lY. 

IL  In  indictments,  481.    Statute,  XLIIL 
IIL  In  eonrictions,  124.    CoNvicnoir,  L  1. 

IV.  In  irders,  881.    Poor,  XIL 

V.  In  fewards,  235.    Arbitratioii,  VII.  2. 

PARTICULARS  OF  DEMAND. 

I.  Payments  credited,  280.    Rao.  Obm. 

II.  Claim  of  balance  generally,  280.     Reo. 
Gbh. 

PARTY. 

L  Kffect  of  adding  fresh  party  to  note,  138. 
Bills,  IL  1. 

IL  Joinder,  983.    Carrier. 

PARTY  WALL. 
I.  Considered  as  one  walL 

Bffeot  on  plea  denying  property. 

1.  Trespass  for  breaking,  Ac,  a  wall  of 
plaintiff,  bounded  on  the  north  by  a  workshop 
of  defendant.  Plea,  that  the  wall  was  not 
the  wall  of  plaintiff.  The  wall  was  a  party 
walU  standing  partly  on  plaintiff's  and  partly 
on  defendant's  land.  The  roof  of  defendant's 
workshop  rested  on  the  top  of  the  wall  on 
defendant'^  side,  and  the  trespass  was  eom- 
mitted  partly  on  the  plaintiff's  half  of  the 
wall.  Held,  that  defendant  was  entitled  to 
the  yerdiot,  for  that  the  plaintiff  must  be  nn- 
dersto'id  to  hare  brought  his  action  for  the 
whole  wall,  and,  eren  if  the  party  wall  were 
treated  as  two  walls,  defendant's  part  could 
not  be  considered  as  part  of  the  workshop, 
and  therefore  the  description  in  the  declara> 
tion  with  the  abuttals,  comprehended  the 
whole  wall,  and,  consequently,  the  plaintiff 
bad  not  proved  his  property  in  the  wall  de- 
scribed in  the  declaration. 

2.  Defendant  also  pleaded,  that  the  wall 
was  a  party  wall,  partly  on  the  land  of  plain- 
tiff,  and  partly  on  the  land  of  defendant  A 
verdict  having  been  found  for  the  defendant 
OB  this  plea,  7«i«ere,  whether  plaintiff  was 
entitled  to  judgment,  non  obstante  verdieto, 
for  BO  maeh  of  the  party  wall  as  belonged  to 
him. 


S.  On  trial  of  the  Issues  on  the  above  pleas, 
it  appeared  that  the  plaintiff  and  defendant 
occupied  contiguous  premises  bounded  by 
the  wall,  which  premises  they  had  severally 
purchased  at  the  same  auction,  from  the  then 
owner  of  the  whole.  The  lots  were  after- 
wards conveyed  to  plaintiff  and  defendant  by 
separate  deeds,  in  which  the  premises  were 
deecribed  as  being  in  the  occupation  respec- 
tively of  H.  and  R.,  together  with  all  build- 
ings,  ways,  Ao.,  known  or  reputed  to  be 
parcel  thereof.  Held,  that  defendant  might 
give  in  evidence,  conditions  of  sale  distributed 
at  the  time  of  the  auction,  describing  the 
premises  by  measurement^  there  being  pro- 
bable evidence  that  these  conditions  were 
seen  by  the  plaintiff's  agent  at  the  sale ;  inaa- 
much  as  the  conditions  were  used,  not  to 
control  or  construe,  but  to  apply,  the  lan- 
guage of  the  deeds.    Murlv  v.  M'Dermott, 

138 

n.  Considered  as  two  walls. 

1.  Effect  on  description  of  abuttals,  13S. 
Ante,  L 

2.  Effect  on    plea  denying  property,  138. 
Ante,  I. 

ILL  Pleading,  138.    Ante,  L 

lY.  Evidence,  138.    Ante,  L 

PAWNBROKER. 
His  interest  how  calculated. 

Under  the  pawnbrokers  act,  stat.  39  A  40 
6.  3,  c.  99,  where  the  pledge  is  redeemed 
after  several  months,  and  the  interest,  accord- 
ing to  the  terms  of  the  act,  is  a  sum  which  is 
not  an  exact  number  of  farthings,  the  pawn- 
broker is  not  entitled  to  calculate  the  interest 
on  each  month  separately,  taking  upon  each 
month  the  benefit  of  Uie  fraction  of  the  far- 
thing. Qwzre,  whether  be  be  entitled  to  the 
benefit  of  the  ftaction  at  alL  Begiua  v. 
Ooodbum,  608 

PAYMENT. 

I.  Voluntary. 

By  surety,  what  is  not,  136.    Bills,  II.  1. 

IL  Effect  of  compounding  action  against  one 
of  several  co-obligors  on  part  payment  by 
him,  90.    CoMPOSiTiOE. 

IIL  Stay  of  proceedings  on,  277.    Rbo.  Gee. 

IV.  Plea  of. 

1.  Payment  credited  in  particulan  need  not 
be  pleaded,  280.    Rbo.  Gbn. 

2.  Against  further  maintaining  action,  873. 
Plba,  IL 

V.  Not  admisflible  in  evidenoe  in  reduction, 
280.     Rbg.  Gee. 

PAYMENT  INTO  COURT. 

L  Pleaded  generally,  effect  of,  144.  Covb- 
» ANT,  IV.  1. 

II.  Form  of  plea,  278.    Rbo.  Gbb. 

IIL  Prooeedings  by  plaintiff  after,  278.  Rbo. 
Gee. 

PENDENTE  LITE. 

L  Repeal  of  statute,  498.    Statute,  XXII. 

II.  Peremptory  mandamus  not  awarded  ob 
part  of  a  record,  947.    Maedamus,  IL 
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PERFORMANCE. 
Pp.  645,  779.    Arbitration,  IV.    Dbyise,  1. 1. 

PERMISSION. 

Dedication  by  permissive  user,  99.    Highway, 
1.1. 

PLEA. 
I.  Several  pleRs. 

1.  D.  and  L.  being  defendants  in  replevin, 
the  court  allowed  D.  to  avow,  for  a  distrees 
dHmiige-feasant,  in  his  own  right  as  tenant 
from  year  to  year  to  W.,  tenant  in  fee,  and 
also  to  make  cognisance  as  bailiflf  of  C,  tenant 
in  fee;  and  L.  to  make  cognisance  as  bailiff 
of  D.,  tenant  to  W.  as  above,  and  also  as 
bailiff  of  C,  tenant  in  fee.     Evana  v.  Datneg, 

362 
2.  Certificate  of  probable  eaase,  607.    Costm, 
V.  3. 

XI.  Against  further  maintaining  action. 

It  is  a  good  plea,  in  assumpsit,  that,  as  to 
bOLf  parcel,  Ac,  plaintiff  ought  not  further 
to  maintain,.  Ac,  because,  after  the  com- 
mencement of  the  action,  defendant  endorsed 
and  delivered  to. plaintiff  »  bill  of  exchange 
for  82/.  drawn  by  C.  and  accepted  by  B.  (or 
that  defendant  paid  plaintiff  50/.),  in  full 
satisfaction  and  discharge  of  defendant's  pro- 
mise as  to  60/.,  and  of  all  damages  by  plain- 
tiff sustained  by  reason  of  the  non-perform- 
ance of  such  promise  (not  mentioning  costs), 
which  bill  plaintiff  took  and  received  in  such 
full  satisfaction  and  discharge.  Corhttt  v. 
Swinburne,  673 

III.  What  does  not  confess  a  battery,  602. 
Costs,  VIU.  2. 

iV.  Particular  pleas. 

1.  General  bsue. 

By  statute,  memorandum  in  margin,  279. 
Rro.  Qbn. 

2.  Payment     Pathent. 

8.  Payment  into  court.  Patvbrtinto  Codrt. 

4.  That  plaintiff's  demand  vested  in  tbe 
assignees  under  his  second  bankruptcy,  by 
reason  of  his  not  having  paid  15«.  in  the 
pound,  470.    Bankrupt,  VI. 

5.  Debt  for  rent.  Plea  of  agreement  to 
abandon  rent  on  possession  being  given  np, 
118.    Laholord  and  Tenant,  XL 

6.  Denying  property  in  goods. 

Trespass  for  taking  plaintiff's  goods.  Plea 
that  the  goods  were  not  plaintiff's.  Plaintiff 
proved  that  the  sheriff  had  seised  the  goods, 
being  the  property  of  B.,  under  an  ezeoution 
against  B.,  and  had  sold  them  to  plaintiff: 
Held,  that  defendant  might  show,  on  the 
issue  here  joined,  that  the  sale  was  fraudulent 
as  against  creditors,  that  he  himself  had 
taken  the  goods  under  an  execution  against 
B.,  and  that  this  was  the  alleged  trespass. 
Atkby  v.  MinueU,  121 

7.  Prescription.    Prescription,  I. 

8.  To  declaration  on  an  agreement  to  perform 
plays,  that  the  intended  place  was  so 
situated  that  no  legal  license  eould  be 
obtained,  129.    Stage. 

9.  That  defendant's  representation  of  the 
ability  of  a  third  person  was  not  in  writing, 
467.     Statute,  XLIV.  3. 

20.  Of  collusion  by  sheriff  and  others,  666. 
Sheuff,  IL  2. 


11.  Endorsement  and  acceptance  In  saUsfa«- 
tion,  673.     Ante,  II. 

12.  That  an  alleged  libel  is  a  tme  statement 
of  facts  and  a  fair  commentary  thereon, 
746.     Libel,  II. 

13.  Judgment  recovered,  789.  JcmaHEsr, 
VUL 

V.  Course  of  proceeding  at  N.  P.  on  a  jastifica- 
tion  which  has  become  unnecessary,  296. 
Postea,  I. 

PLEADING. 

I.  Independence  of  distinct  pleas.  Lyons  v. 
Martin,  612. 

II.  Confession. 

What  plea  does  not  confess  a  battery,  602. 
Costs,  VIIL  2. 

IIL  Admission  by.     Evidenoe,  XX. 

IV.  Effect  of  pleading  over  to  vague  plea,  16L 
Prescription,  L 

V.  Answer  to  the  whole. 

Where  a  plea  to  the  whole  covers  only  part, 
oitatre,  as  to  judgment  non  obstante,  13& 
Party  Wall,  I. 

VI.  Certainty. 

1.  Effects  of  mixing  claim  of  damages  in 
declaring  on  severaJ  covenants,  144>.  CoTs- 
nant,  IV.  1. 

2.  Allegation  by  reference:  "the  said  A. 
B.,"  227.     Poor,  XHL 

3.  In  pleading  a  prescription  to  turn  cattle 
into  a  close,  161.    Prescription,  L 

VIL  Particularity. 

1.  It  is  sufficient  if  the  pleading  diseloee  the 
specific  proposition  contended  for,  314. 
River,  II. 

2.  In  allegation  of  special  damage,  768. 
Bankrupt,  II. 

VIII.  General  pleading. 

Effect  of  pleading  payment  into  oonit  gene- 
rally, 144.     COTENANT,  IV.  1. 

IX.  What  the  court  will  notice. 
Custom  of  the  realm,  963.    Carrieb. 

X.  Legal  effect. 

Of  option  in  a  charter-party  to  annul  tbe 
contract  on  non -arrival  by  a  certain  day, 
301.    Amendment,  L 

XI.  Averment  by  implication. 

Whether  an  averment  that  defendant  refused 
to  give  his  acceptance  Implies  thai  the 
necessary  tender  was  made.  Groom  v. 
West,  769. 

XIL  Evidenoe,  314.    Riter,  IL 

XIIL  Departure. 
Replication,  in  asrampsit,  of  a  distinct  pro- 
mise. 

Coverture  being  pleaded  to  a  declaration 
in  assumpsit  for  goods  sold  and  deliveretl, 
plaintiff  ruplied  that  defendant  was,  at  the 
time  of  the  contraet,  separated  from  her 
husband  and  living  in  open  adulteryw  that 
plaintiff  did  not  know  of  the  marriage  vr 
adultery,  and  thai  defendant,  aflcr  her 
husband's  death,  and  before  action  brought, 
in  consideration  of  the  premises,  promised  to 
pay.    Held, 

1.  That  no  consideration  appeared  for  Ik* 
promise  in  the  replioation. 
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2.  That  iho  replieation  was  a  departara, 
the  promise  therein  being  distinct  from  that 
alleged  in  the  declaration.   Meyer  ▼.  HawortK 

4«7 
XrV.  Presumption. 

Not  of  fraud,  758.    Bankrupt,  II. 
XV.  Notice. 

When  it  must  be  averred  to  be  in  writing, 
144w     CovKiTAirT,  IV.  1. 

XVL  Time. 

1.  lo  debt  on  an  account  stated,  it  is  a 
sufSlcient  averment  of  time  to  say  that  de- 
fondant,  on,  Ao.,  was  indebted  to  plaintiff  for 
monej  found  due  to  him  from  defendant  on 
an  account  "before  then"  stated  between  tbem. 
BingUjf  v.  Durham,  775 

2.  In  plea  of  judgment  recovered,  789.  Judg- 
MBNT,  VIIL 

3.  Effect  of  traverse  of  allegation  that  the 
ponnd  in  which,  Ac,  was  then  insufficient, 
547.     Distress,  L 

XVII.  Bight  of  party  pleading. 

Consideration,  467,  846.    Ante,  IIL     GuA- 

RAHTBB,  I.  1. 

XVHI.  Writing. 

1.  When  executed  oontraet  to  give  up  pos- 
session of  demised  premises  need  not  be 
alleged  to  be  in,  118.  Landlord  and 
Tenant,  XL 

2.  Effect  of  not  alleging  certain  notices  to  be 
in,  144.    Covbnant,  IV.  L 

XIX.  Exceptions. 

Effect  of  not  noticing,  in  declaring  on  a  cove- 
nant, 144.    Covenant,  IV.  1. 

XX.  Impossibility. 

To  procure  a  license  essential  to  the  legality 
of  the  transaction,  129.    Stage. 

XXI.  What  is  traversable. 

Seizure  under  a  warrant,  872.  Evidbnoe, 
XX.  3. 

XXIL  Declaration.    Declaration. 

XXIII.  Claim  of  damages. 

Effect  of  mixing,  144.     Coybnant,  IV.  1. 

XXIV.  Breach.    Breach. 

XXV.  Plea.    Plea. 

XXVI.  New  assignment    New  Assignment. 

XXVII.  Replication.    Replication. 

XXVIII.  Demurrer.    Demurrer. 

XXIX.  In  particular  eases. 

1.  In  assumpsit  against  widow  for  goods 
supplied  during  coverture,  467.  Ante, 
XIIL 

2.  By  and  against  assignees  of  bankrupt. 

^         Ingredients  of  the  bankruptcy  how  put  in 
issue,  844.    Bankrupt,  VII.  1. 

3.  On  contract  to  abandon  rent  on  possession 
being  given  up,  118.  Landlord  and 
Tenant,  XI. 

4.  On  charter-party  with  option  to  annul  on 
non-arrival  by  a  certain  day,  301.  Amend- 
ment, I. 

5.  In  trespass  to  plaintiff's  wall,  pleaded  to 
be  a  party  wall  of  plaintiff  and  defendant, 
138.    Party  Wall,  I. 

6.  Prescription,  161.     Prescription,  I. 

7.  In  trespass  against  attorney  for  arrest 


under  irregular  process,  449.    Attorney, 
V.  1. 

8.  In  trespass  for  putting  animals*  distrained 
into  a  muddy  pound,  547.     Distress,  I. 

9.  In  trespass  fur  breaking  down  a  weir  in  a 
navigable  river  held  under  a  grant  prior 
to  Ed.  1,  314.    River,  IL 

10.  In  trespass  for  driving  cattle  escaped  into 
defendant's  field  by  defect  of  his  fence,  113. 
Fence. 

XXX.  Amendment.    Amendment,  I. 

XXXI.  Effect  of  verdict. 

On  ambiguous  declaration,  963.     Carrier. 

PLEADING  (CRIMINAL). 
CRiMiKAf/  Law. 

PLBNARTY. 
Pp.  183,  561.    Ofvige,  IL    Poor,  L  4. 

POLL. 
Election. 

PONTAGE. 

Grant  of,  effect  in  evidence  on  question  of  lia- 
bility to  repair,  616.    Bbidgb,  L 

POOR. 
L  Government  and  inanagement 

1.  Poor  law  commissioners. 

Judicial  notice  not  taken  of  their  rules, 
561.     Post,  4. 

2.  Validity  of  election  of  guardians,  how  in- 
quirable,  561.     Post,  4. 

3.  Ejectment  by  or  against  parish  officers, 
502.    Evidence,  V.  1. 

4.  Election  of  clerk  to  union. 

On  motion  for  a  mandamus  to  guardians 
of  a  poor  law  union,  to  admit  J.  to  the  office 
of  their  clerk,  it  appeared  that  J.  and  R.  had 
been  candidates  for  the  clerkship,  but  that  at 
a  meeting  of  the  persons  acting  as  guardinns 
to  elect,  R.  had  the  majority  of  votes  and 
was  declared  elected,  J.  suggested,  as  a 
ground  for  the  rule,  that  several  of  the  guar- 
dians whose  votes  gave  R.  the  majority  wore 
themselves  not  duly  elected. 

Assuming  that  the  court  would  grant  a 
mandamus  to  admit  to  this  office. 

Held,  that  they  would  not  grant  it  for  the 
purpose  of  scrutinising  the  elections  of  guardi- 
ans who  had  voted.  And  that  if  this  iuquirj 
were  open,  the  court  could  not  grant  the  writ, 
since  it  did  not  appear  who  were  the  proper 
persons  to  make  the  return  ;  and  if  the  guar- 
dians de  facto  might  make  it,  they  might  also 
appoint  a  clerk. 

The  court  will  not  take  judicial  notice  of 
the  rules  made  by  the  poor  law  commissioners, 
for  the  government  of  a  union,  under  slat.  4 
A  5  W.  4,  c.  76,  s.  15.  Reyina  v.  DolytlUj, 
Ouardiantf  56  L 

5.  Medical  officer  of  union. 

His  register  of  attendances,  when  not  evi- 
dence for  him,  170.  Evidence,  XVIII. 
3. 

IL  Persons  and  property  rateable. 
1.  Occupation  as  servant. 
A  servant  occupying  a  house  cannot  be 
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said  to  hoH  It  at  lerTant,  if  it  be  not  the 
master'a  Iiouse.  R.,  %  brewer,  engaged  L.  aa 
olerk,  at  a  jearly  salary,  and  agreed  to  per- 
mit him  to  oconpy  a  certain  hoaae  as  bis 
residence,  free  from  rent,  rates,  and  taxes, 
another  clerk  being  also  boarded  and  lodged 
in  the  same  house  if  R.  shoald  require  it,  but 
paying  for  bis  board :  and  such  salary  and  honae 
accommodation  were  to  be  in  full  satisfaction 
to  L.  for  all  perquisites,  and  for  his  expenses 
in  the  service.  Either  party  might  give  the 
other  three  months'  notice  of  determining 
the  service.  L.  occupied  the  house  for  some 
time,  and  then,  his  health  being  impaired, 
he  removed  to  another.  L.  agreed  with  the 
landlord  for  this  house,  but  Uie  latter  con- 
sidered R.  as  his  tenant  The  furniture  of 
the  first  house,  belonging  to  R.,  waa  removed 
to  the  second.  L.  was  assessed  to  the  poor- 
rates  and  window  doty ;  and  these,  as  well 
aa  the  rent,  were  paid  by  R.  at  the  brewery. 
L.  once  objected  to  being  registered  as  a 
voter  by  reason  of  occupying  the  house,  but 
afterwards  acquiesced,  and  voted  at  the  elec- 
tion of  a  borough  member.  Subsequently, 
L.  appealed  against  a  poor-rate  in  which  he 
was  assessed  as  the  occupier,  alleging  that 
he  held  as  servant  only;  and  R.  appeared 
on  the  hearing  of  the  appeal,  and  claimed  to 
be  the  party  rateable.  The  sessions  confirmed 
the  rate,  but  stated  the  abore  facts  for  the 
op  aion  of  this  court. 

Held,  that  L.,  the  clerk,  and  not  R.,  was 
the  rateable  occupier.  Htgina  v.  Lynn,  379 
2.  Occupation  as  owner  of  toll  traverse. 

A  wooden  bridge  was  constructed  across  a 
river  which  divided  the  parishes  of  W.  and 
A.  from  each  other,  one  bank  and  part  of  the 
bridge  being  in  W.,  the  other  bank  and  other 
part  of  the  bridge  in  A.  The  bridge  was 
supported  by  piles  driven  into  the  ground  at 
the  bottom  of  the  river,  and  by  abutments  of 
brickwork  on  each  bank.  On  the  A.  side  of 
the  bridge  was  a  toll-house  supported  on  piles 
also  driven  into  the  soil  of  the  river.  Tolls 
were  taken,  at  this  house  only,  for  carts  with 
merchandise  passing  the  bridge.  S.  was  the 
owner  of  the  tolls,  deriving  title  from  a 
grant  fVom  the  duchy  of  Lancaster.  In  a 
document  of  the  reign  of  Ed.  2,  and  in  other 
documents  down  to  the  time  of  Charles  1,  the 
tolls  were  called  traverse;  and  it  appeared 
that  the  tolls  had  passed  by  grants  conveying 
likewise  the  manor  and  castle  of  H.,  of  which 
S.  and  those  preceding  him  were  also  owners. 
S.,  and  those  preceding  him,  had  for  twenty 
years  performed  the  repairs  of  the  bridge, 
including  excavations  in  the  soil  at  the  bot- 
tom of  the  river,  and  the  planking  of  the 
carriage  way,  but  had  not  repaired  the  car- 
riage way.     Held, 

1.  That  this  was  prim&  facie  evidence  that 
S.  had  the  tolls  as  tolls  traverse,  in  respect 
of  ownership  of  the  soil  on  which  the  bridge 
stood. 

2.  That  this  was  a  beneficial  occnpation  by 
him  of  land  in  W.  for  which  he  was  rateable 
in  W. 

The  tolls  were  actually  received  by  E., 
who  paid  rent  for  them  to  S.,  under  a  parol 
agreement  by  which  E.  contracted  with  S. 
for  the  receipt  of  the  tolls  at  such  rent. 
Held, 

That  S.  was  nevertheless  the  rateable  party, 
ainoe  the  agreement  did  not  profess  to  demise 
(he  lauds,  and  the  tolls,  aa  such,  could  nut 


pass  from    him  withoat   deed.    Retina  t. 
Salubufy,  MarquU,  716 

3.  Principle  on  which  a  gas  company  occupy- 
ing land  in  different  parishes  is  to  be  rated. 
A  company,  under  an  act  of  parliament, 
erected  in  the  parish  of  A.,  in  Cambridge,  a 
gasometer  and  other  gas  apparatus,  and  laid 
down  mains  and  pipes  in  that  and  other 
parishes,  and  also  in  extra-parochial  land 
belonging  to  certain  colleges  in  the  Uni- 
versity. The  company  supplied  light  by 
means  of  such  pipes,  Ac,  to  the  several 
parishes  and  colleges. 

Held,  that  the  company  were  rateable  as 
occupiers  of  Uie  land  in  the  different  parishes 
by  their  apparatne,  pipes,  Ac. ;  and  were  pro- 
perly assessed  upon  the  sum  which  a  tenant 
would  pay  yearly  for  the  apparatas,  pipes, 
Ac,  deducting  the  annual  average  expense 
of  renovating  the  same,  but  not  profits  of  the 
trade  (though  profits  in  trade  were  not 
assessed  iu  any  of  the  parishes) :  and  deduct- 
ing also  the  annual  value  of  tue  apparatus 
and  pipes  lying  in  extra-parochial  land. 

And  that  the  resulting  amount  waa  to  be 
distributed  among  the  assessments  of  the 
several  parishes,  in  proportion,  not  to  the 
payments  made  for  lights  in  the  respective 
parishes,  but  to  the  quantity  of  land  ocenpied 
by  the  apparatus,  Ac,  in  each  parish.  Me- 
ffina  V.  Camhridge  Ocu  Co.,  73 

III.  Appeal  against  poor-rate. 
Recognisances  on  appeal  from  apeeial  ses- 
sions. 

Under  sect.  6  of  the  Parochial  Aaaeaament 
Act  (6  A  7  W.  4,  0.  96),  which  enacts  that 
the  decision  of  special  sessions,  on  app«al 
against  a  poor-rate,  shall  be  conclusive,  nnlcM 
the  party  impugning  such  decision  give  such 
notice  as  therein  prescribed,  to  the  opposite 
party;  and,  within  five  days  after  giving 
such  notice,  enter  into  a  recognisance  before 
a  justice  of  the  peace  to  try  at  the  qnartrr 
sessions,  it  is  sufficient  that  Uie  recognisance 
be  within  the  five  days  verbally  acknow- 
ledged before  a  justice;  the  record  of  the 
recognisance  may  bo  perfected  afterwards 
from  the  minute  then  made.  Megina  ▼.  St, 
A(hau*§f  Juttieet,  932 

lY.  Settlement  by  parentage. 

1.  Emancipation,  806.    Post,  IX.  2. 

2.  Mother's  settlement,  how  far  OTideBW  of 
son's,  806.    Post»  IX.  2. 

V.  Settlement  by  renting  a  tenemenL 
Amount  of  rent  how  oalcnlated. 

Under  stat  6  O.  4,  e.  67,  s.  2,  a  settlement 
is  acquired  by  renting  a  tenement  for  lOt, 
though  the  landlord  agree  to  pay,  and  do  jpay, 
tithes  to  an  amonnt  which,  if  deducted  from 
the  rent,  would  reduce  it  below  lOL;  and 
though  it  appear  that  the  rent  demanded 
would  have  been  only  9^  if  the  landlord  had 
not  so  agreed.  Begina  y.  Su  John,  Bedue  - 
din^  1»2 

VI.  Order  of  reritoval. 

Quashed  on  appeal,  effect  in  ovideaee,  806. 
Post,  IX.  2. 

VII.  Notiee  of  ohargeability. 

Where  an  order  of  remoral  has  been  aerved 
upon  a  parish  under  stat  4  A  5  W.  4>  «.  76, 
s.  79,  but  without  notice  of  chargeability,  the 
parish  mi^  take  advantage  of  such  omiaaioa 
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ft*   a  ground  of  appeal  against  the  order. 
Retina  ▼.  BHxhmm,  376 

VII  r.  Statement  uf  groands  of  appeal  against 
order  of  remoTal. 

Where  an  act  is  required  ^j  statute  to  be 
done  so  many  days  at  Ucut  before  a  given 
erent,  the  time  must  be  reckoned,  excluding 
both  the  day  of  the  act  and  that  of  the  event. 

A  statement  of  grounds  of  appeal  under 
Bint.  4  A  5  W.  if  c.  96,  s.  81,  is  not  duly 
served  unless  fourteen  days  elapse  between 
the  day  of  service  nnd  the  first  day  of  the 
sessions  at  which  the  appeal  is  to  be  tried. 
iie</ina  V.  Shrop«hire,  Justieet,  173 

IX.  Appeal  against  order  of  removal. 

1.  When  the  sessions  have  Jurisdietion,  398. 
Poft.  XI.  1. 

2.  Evidence. 

1.  On  appeal  against  an  order  of  removal, 
in  1837,  the  appellants,  to  prove  an  order  of 
the  sessions  for  the  same  county  in  1824,  dis- 
charging a  former  order  of  removal,  produced 
the  original  sessions  book,  which  was  in 
paper,  containing  the  orders  and  other  pro- 
ceedings of  the  court  (among  whioh  was  the 
order  of  sessions  bow  in  question),  made  up 
and  recorded  after  each  sessions  by  the  clerk 
of  the  peace  from  minutes  taken  by  him  in 
court,  which  book  ho  considered,  and  stated 
to  be,  the  record  itself.  No  other  record  was 
kept      The  minutes  of  each   session   were 

.  beaded  with  an  entry  containing  the  style 
and  date  of  the  sessions  and  the  names  of  the 
justices  in  the  usual  form  of  a  caption.  The 
minute  in  question  stated  the  subject  of  the 
appeal  then  brought,  and  the  order  made  on 
hearing.  The  book  was  signed,  at  the  end 
of  the  proceedings  of  the  sessions,  "  By  the 
court,  John  Charge,  clerk  of  the  peace." 

Held,  proper  evidence  of  the  order  of  ses- 
•ions. 

2.  Pauper's  father  was  born  in  the  parish 
of  S. ;  and  pauper's  mother  and  her  family, 
after  the  father's  death,  were  relieved  by  8. 
(while  resident  in  another  parish)  down  to 
1SI7,  when  pauper  was  apprenticed,  but  not 
so  as  to  gain  a  settlement  In  1824,  the 
mother  was  removed,  by  order,  describing 
her  as  the  widow  of  pauper's  father,  to  S. ; 
but  the  order  was  quashed  on  appeal.  Pau- 
per was  then  twenty-six  years  old ;  he  was 
not  named  in  the  order  of  1824;  nor  did  it 
appear  where  he  had  resided  since  1817,  ex- 
cept as  above-mentioned. 

Held,  that  on  appeal  against  a  subsequent 
order  of  justices  removing  pauper  to  S.,  the 
diseharge  of  the  order  made  in  1824  was 
material  evidence  for  8. 

That,  in  the  absence  of  proof  to  the  con- 
trary, it  must  be  presumed  that  the  order  of 
1824  WHS  discharged  on  the  merits  aa  to 
settlement 

And  that  it  could  not  be  presumed,  in  the 
absence  of  proof,  that  the  pauper  was  at  that 
time  emancipated.     Hetjina  v.  Yeurtletf,  800 

3.  Competence    of   rated    inhabitant,    502. 
EVIDSXCB,  V.  1. 

4.  Decision  without  proof,  when  it  eannot  be 
reetified,  398.     Post,  XI.  1. 

6.  Quasre  as  to  finality  of  decision,  898,  403. 

Post,  XL  1. 
6.  Record  how  made  up,  806.    Aate,  8. 

X.  Special  case. 


What  available  on  certiorari  when  session! 
refused  a  caae,  394.     Post,  XI.  2. 

XI.  Certiorari. 

1.  When  the  court  will  not  interfere,  the 
sessions  having  had  jurisdiction. 

On  appe«il  against  an  order  of  removal, 
the  rei>pondents,  at  sessions,  objected  to  the 
statement  of  grounds,  and  the  court  held  the 
statement  bad.  The  respondents  demanded 
to  have  the  order  confirmed,  but  the  sessions 
quashed  it  for  a  defect  in  the  order.  On 
motion  for  a  certiorari  to  bring  up  the  order 
of  sessions,  founded  upon  affidavit  of  tb' 
above  facts :  Held, 

That  the  facts  did  not  show  want  of  jur 
diction  in  the  sessions ;  and  that  this  cod 
therefore,  wotfid  not  notice  objections  no^ 
appearing  on  the  face  of  the  order. 

Especially  as  the  respondents,  after  the 
statement  of  grounds  had  been  held  insuffi- 
cient, had  oaked  for  a  confirmation  of  the 
removal. 

Although  the  affidavits  showed  that  the 
objection  to  the  order  of  removal  was  sup- 
ported by  no  proof  except  an  a.«9ertion,  made 
at  the  hearing,  by  a  magistrate  on  the  bench. 
i^e^iMa  V.  Cheshire,  Justicen,  398 

2.  What  the  return  ought  to  set  out 

On  appeal  against  an  order  of  removal, 
the  respondents  contended  that  no  sufficient 
notice  had  been  given  of  the  grounds  of 
appeal.  The  justices  in  sessions  held,  assum- 
ing that  to  be  so,  that  the  objection  had  been 
waived.  The  respondents  then  declined  to 
try  the  appeal,  and  the  order  was  quashed. 
The  justices  refused  a  case.  The  respondents 
then  obtained  a  certiorari  to  bring  up  all 
orders  of  sessions  made  in  the  case,  with  all 
things  touching  the  same.  The  sessions 
returned  the  orders,  with  the  notice  of  grounds 
and  other  papers  relating  to  the  appeal :  and 
the  respondents  moved,  on  the  return,  and  on 
affidavit,  that  the  order  of  sessions  might  be 
quashed. 

Held,  that  the  return  was  irregular  in 
sotting  out  more  than  the  order  of  sessions, 
that  this  court  could  not  look  to  the  other 
matter  in  the  return  and  affidavits,  and  that 
the  return  ought  to  be  quashed. 

But,  as  a  new  return,  if  properly  made, 
would  not  support  a  motion  to  quash  the 
order  of  sessions,  the  court  discharged  the 
rule  without  quashing  the  return.  Begina  v. 
Abergele,  394 

3.  What  the  oonrt  will  noUce  on  affidavit. 
Ante,  1,  2. 

XIL  Filiation. 
Form  of  order. 

An  order  of  maintenance  on  the  father  of 
a  bastard  need  not  show,  on  its  face,  under 
sUt  4  A  5  W.  4,  c.  76,  s.  72.  that  the  appli 
cation  was  made  to  the  next  practicable 
general  quarter  sessions,  after  the  child  had 
become  chargeable.  An  order  was  held  good, 
purporting  to  be  made  at  the  sessions  bold 
29th  June,  1837,  and  atating  that  the  child, 
on  6th  March  then  last  by  reason  of  the 
mother's  inability,  became  and  thence  had 
been  and  still  was  chargeable. 

An  order  recited  as  follows: — "It  being 
now  duly  proved  to  this  court,"  Ac.,  that 
the  child  was  on,  Ac,  at  the  parish  afore, 
said,  Ac,  bom  a  bastard  of  the  body  of 
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E.  J.f  Ac,  and  on,  Ac,  by  reason  of  the  ina- 
bility  of  the  mother  to  provide  for  its  main- 
tenance, became  and  from  ihenoe  has  been 
and  still  whs  chargeable  to  the  said  parish, 
"and  that  be,  the  said  R.  L.,  is  the  father/' 
and  the  evidence  of  E.  J.  having  been  corro- 
borated, Ac,  and  the  court  "having  heard 
all  parties,  and  being  satisfied  that  the  said 
R.  L.  is  really  and  in  truth  the  father  of  the 
said  child,  and  it  appearing  to  this  court  to 
be  just,"  Ac,  that  R.  L.  should  pay,  Ac, 
and  then  proceeded :  "  This  court  doth  there- 
fore hereby  order  that  the  said  R.  L.  doth 
forthwith  pay,"  Ac.  Held  good  under  stat 
4  A  5  W.  4,  c.  76,  ss.  71,  72,  without  any 
statement  as  to  the  mother's  settlement,  or 
any  more  express  adjudication  that  R.  L.  was 
the  father.     Regina  v.  Lewi^  881 

XIIL  Order  on  child  to  maintain  his  parents. 
What  a  sufficient  allegation  of  the  child  being 

resident  in  the  jurisdiction. 

Under  stats.  43  Elis.  o.  2,  s.  7,  and  59  G. 
3,  c.  12,  s.  26,  which  authorize  the  making 
of  orders  upon  children,  having  sufficiency, 
to  maintain  their  parents,  such  maintenance 
to  be  assessed  by  justices  of  the  county  where 
the  sufficient  parties  dwell,  an  order  describ- 
ing the  party  as  T.  G.  "o/"  the  parish  of  M., 
in  the  county,  Ao.  (for  which  the  justices 
act),  shows  distinctly  enough,  that  he  dwells 
within  that  county. 

And  where  the  order  recited  a  complaint 
made  by  the  parish  officers  against  1?.  G., 
described  as  above,  a  summons  issued  against 
the  taid  T.  G.,  and  bis  appearance  before  the 
justices,  Ac.  ,*  and  then  went  on  to  adjudge 
that  the  taid  T.  G.  is  of  sufficient  ability,  and 
shall  forthwith  pay,  Ac. ;  Held,  that  the  dwell- 
ing of  T.  G.  in  the  county  was  sufficiently 
stated,  by  reference,  in  the  adjudication. 

Absente  Lord  Denman,  G.  J.;  dubitante 
Littledale,  J.     Regina  v.  Toke,  227 

POOR-RATE. 
Poor. 

POSITIVENESS. 
Pp.  413,  881.    CcRTiORARi,  II.    Poor,  XIL 

POSSESSION. 

I.  Against  whom  a  sufficient  title,  872.    Evi- 
DKNCB,  XX.  3. 

II.  Delivery  of,  when  equivalent  to  delivering 
up  lease,  366.    Bankrupt,  IV. 

Itl.  Offering,  366.     Bankrupt,  IV. 

IV.  Giving  up,  118.     Landlord  and  Tknant, 
XL 

POSTEA. 

I.  Form  (m  different  issues  found  for  different 
parties. 

Case  for  publiithing  a  libel.  Pleas :  1.  Not 
guilty.  2.  Justification,  that  the  supposed 
libel  was  true;  replication,  de  injuria.  The 
publication  was  proved,  and  defendant  offered 
no  evidence.  The  jury  found  for  the  defend- 
ant on  the  first  is^ue:  Held,  that  (at  any 
rate,  in  default  of  directions  to  the  contrary 
from  the  judge)  the  verdict  should  be  enter- 
ed on  the  postea  for  the  defendant  on  the 
first  iPBue.  aud  the  plaintiff  on  the  Keeond  j 
such  entries  not  being  necessarily  inconsist- 


ent ;  and  that  the  plaintiff  sboold  have  bts 
costs  of  the  second  issue.  Empeom  ▼.  Fmr. 
fax,  29C 

IL  On  distribuUble  issue,  592.    Costs,  V.  2. 

POUND. 
When  it  is  too  small,  547.    Dmtsibs,  I. 

POUNDAGE. 
Execution. 

POWER 
L  To  amend.    Amknbhbnt. 
II.  Of  reeorder,  638.    Statdtk,  LIIL  7. 
IIL  Of  arbitrator,  290.    Arbitration,  VII.  1. 

IV.  Of  receiver,  582.    Landlord  and  Tenant. 
XIL 

V.  Of  sale;  by  what  words  given  to  ezecatoTS, 
905.    Dbyisb,  lU. 

PRACTICE. 
First,  on  the  plea  side. 

I.  Affidavits.    Atfidatit. 

II.  Vacation. 

Render  in  discharge  of  bul  in,  195.    Exe- 
cution, III.  1. 

III.  Stay  of  proceedings  by  payment^   277. 
Reo.  Gen. 

IV.  Security  for  costs,  479,  n.    Costs,  TIT. 

V.  Particulars  of  demand,  280.    Reg.  Gen. 

VI.  Payment  into  court,  278.    Reo.  Gen. 

VII.  Order  by  consent  to  admit  documents, 
255.    Stamp,  IL  8. 

VIII.  Jury  process. 

1.  When  the  venire  must  be  tam  quam,  449. 
Attorney,  V.  1. 

2.  When  set  aside  with  costs,  449.  Attornet, 
V.  1. 

IX.  Amendment  at  N.  P.,  301.    AxENDMENTy 

X.  Reraanet    Rbvanet. 
XL  At  trial. 

Where  an  issue  becomes  unnecessary,  296. 

POSTBA,  I. 

XII.  Postea.    Postea. 

XIIL  Motion  to  enter  nonsuit 

Showing  cause  in  first  instance,  255.  Stamp, 
IL3. 

XrV.  Execution.* 
Costs  of  abortive  fi.  fa. 

Plaintiff  having  signed  judgment  for  2.V. 
debt  and  costs,  took  out  a  fi.  fs.  for  24/.,  the 
1/.  being  claimed  for  costs  of  execution,  under 
43  G.  3,  c.  45,  s.  5.  An  attempt  was  mnde 
to  levy,  which  failed,  defendant  having  nn 
goods.  Defendant  then  tendered  23/.,  whirh 
plaintiff  refused,  and  issued  an  elegit  for  the 
24/. 

Held,  that  the  tender  was  Insufficient,  the 
pliiintiff  being  entitled,  under  the  statute,  to 
the  co9ts  claimed  above  23/.;  and  the  eourt 
refused  to  set  aside  the  elegit  BayUy  v. 
Pottt,  ^7i 
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ZV.  SaperaedoaSy  195.    Exbctttion,  IIL  1. 
XVI.  Time  of  applioafcion. 

1.  Complaint  not  in  doe  time. 

Where  a  party  has  been  arrested  on  Feb- 
mary  3d,  it  is  too  late  to  move  for  his  dts- 
eharge,  by  reason  of  irregularity,  on  April 
18th  (the  eleventh  day  of  the  ensaing  term); 
thoogh  the  process  is  an  attachment  for  non- 

Kyment  of  eosts  on  final  Judgment,  and  the 
egnlarity  complained  of  is  that  the  party 
was  arrested  redenndo  after  his  discharge 
from  custody  on  a  former  attachment  for  the 
same  costs. 

The  court  will  not  reAise  to  entertain  such 
motion  because  the  attorney  whose  name  is 
used  in  the  proceeding  deposes  that  he  never 
acted,  or  sanctioned  ttie  use  of  his  name  in 
It.    E«gina  v.  BurguB,  876 

2.  As  to  the  principle  on  which  eosts  are  to 
be  Uzed,  605.    Costs,  XL 

XVIL  Attachment,  276,  938.    Ante,  XVI.  1. 
SHBRirr,  rv. 

XVHL  Irregularity,  275.    Ante,  XVL  L 
XIX  In  prohibition,  610.    Pbohibitiov,  IIL 

SicovDLT,  at  the  crown  side. 

XX.  Reftisal  of  second  application,  418.    Cxb- 
TIORARI,  IL  1. 

XXI.  Form  of  afidavits,  418.    Cxstiorari, 
IL 

XXIL  On  showing  cans*. 
When  prosecutor  cannot  supply  imperfectioni 
in  his  own  affldarits  by  statements,  in 
those  of  defendant,  168.    Libbl,  L 
XXnL  Irregularity.    Waiver,  831.    J0bt,V. 
L 

XXIV.  Jury,  881.    JuBT,  V.  1. 

XXV.  Certiorari.    CBBnoRARi. 

XXVL  Criminal  information.    Cbimzval  In- 

rOBMATXOH. 

XXVIL  Quo  warranto.    Quo  WAnBAHTO. 
XXVIIL    Capias    cum    proclamatione,    961. 
Writ,  I. 

XXIX  Costs. 
Not  given  on  an  error  of  the  court,  420,  n. 
Quo  Wabrahto,  IL  2. 

Thirdly,  of  other  eourts. 
XXX.  Of  ecclesiastical  court,  610,  951.    Pbo- 
BiBinov,  III.    Writ,  L 

PRESCRIPTION.  • 
I.  Length  of  time. 

Under  stat  2  A  3  W.  4,  c  71,  s.  1,  proof 
of  a  thirty  years'  enjoyment  of  common  of 
pasture-  is  not  complete,  if  proof  be  given  of 
an  enjoyment  for  twenty-eight  years  imme- 
diately  preoe^ng  an  action  in  which  the 
right  is  disputed,  and  it  appear  that  twenty- 
eight  years  baclc  the  enjoyment  was  inter- 
rupted, but  that  the  right  was  exercised 
before  the  interruption.  And  the  party  dis- 
puting the  right  is  not  bound  to  show  that 
such  Tntermption  was  adverse :  it  lies  upon 
the  party  prescribing,  under  the  statute,  to 
prove  thirty  years'  unintermpted  enjoyment. 
Semble,  tiist*  under  sect  2  of  the  statute, 
prescription  for  a  ri^^ht,  every  year,  and  at 
VOL.  XXXV.— 62 


all  times  of  the  year,  to  put  and  turn  the 
party's  cattle  into  and  upon  a  certain  close, 
is  too  vague,  and  may  be  demurred  to. 

If  there  be  no  demurrer,  and  the  issne  on 
such  ple«  be  tried,  the  pHrt y  prescribing,  and 
relying  on  sect.  2,  must  give  proof  applicable 
to  some  definite  easement 

And  he  will  fail  if  the  evidence  entitle  him 
not  to  an  easement,  but  to  a  profit  &  prendre. 

Per  Coleridge,  J.  A  plea  of  prescription 
it  supported  if  the  party  prove  a  right  more 
extensive  than  that  pleaded;  but  the  right, 
proved  must  be  of  such  a  nature  that  it  may 
comprehend  the  right  pleaded.  Baitey  v. 
Apj^ard,  161 

See  note,  p.  168. 

IL  Distinction  between  easement  and  profit  i 
prendre,  161.'  Ante,  I. 

IIL  Repair  of  bridges  and  road,  66,  616. 
Bridob,  I.  IL 

IV.  Pleading. 

Right  when  pleaded  too  vaguely,  161.  Ante^ 

V.  1.  Evidence,  161.    Ante,  L 

2.  How  negatived  by  ancient  verdict  iatit 
alios,  616.    Bridob,  L 

PRESENTMENT. 
Of  highway,  496.    Btatutb,  XXIL 

PRESUMPTION. 

L  Omnia  rite  esse  acta,  616,  646,  881,  91». 
Bridob,  I.  Arbitratiob,  IV.  Poor,  XIL 
Statutb,  LVL 

IL  Not  of  fraud,  768.    Bavkrupt,  IL 

III.  That  ofllcer  having  two  titles  acts  undet 
the  good  one,  183.    OrnoB,  IL 

IV.  That  a  party  inspected  a  document  before 
consenting  to  admit  it,  266.    Stamp,  IL  13. 

V.  In  cases  within  the  act  for  shortening 
periods  of  prescription,  161.    PRBScRiprtoNr 

VI.  Revocation  of  will  by  subsequent  marriage 
and  birth  of  issne,  14.    Will,  V.  2. 

VIL  From  user. 

1.  Of  dedication  of  highway,  from  permissive 
user,  how  rebutted,  99.    Hiohwat,  L  1. 

2.  From  user  of  franchise,  281.    Quo  War- 
ranto, IL  1. 

3.  From  user  of  weir,  314.    Ritbr,  XL 

IX.  That  A  party  liable  by  prescription  to 
repair  a  bridge  is  liable  to  repair  300  feet  of 
highway,  65.    Bridob,  IL 

X.  Evidence  to  rebut 

1.  When  not  admissible,  14.    Will,  ▼.  2. 

2.  When  insufllcient,  66.    Bridob,  II. 

XL  When  refused.    Btidbbob,  XIIL 

PRINCIPAL  AND  AGENT. 
Sheriff  and  his  ofllcer,  666, 668,  n.  SHBRirr,  IL 

PRINCIPAL  AND  8URBTT. 

L  Payment  by  surety  of  joint  and  several  note, 
when  not  voluntary,  136.    Bills,  IL  1. 

n.  Effect  of  payment  of  a  smaUer  sun  in  satia* 
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faction,  by  one  of  sereral  oo-obligors,  90. 
CoMPOSiTiosr. 

III.  On  guarantee.    QnARAXTBl. 

IV.  Application  of  dividends,  846.  Guabahtbb, 
L  ]. 

PRISONER. 

L  Discharge  for  irregolaiityy  275.  Practice, 
XVL  1. 

IL  Sapertedeaf,  196.    ExBCunoii,  IIL  1. 

PRIVILEGB, 
From  arreet 
When  to  be  taken  advantage  of,  275.    Prac- 
tice, XVI.  1. 

PROCESS. 
L  Mesne,  925.    Arrest,  IIL  1. 

II.  Irregular,  449.    Attorset,  V.  1. 

III.  Jury,  449,  941,  945,  n.  Attorkey,  V.  1. 
Remanet. 

PROFIT  A  PRENDRE. 
P.  161.    pRXSCBiPTioir,  L 

PROFITS. 

Deduction  for  amount  at  which  gns  company  is 
t«>  be  rated,  when  not  made  for,  73.  Poor, 
II.  3. 

PROHIBITION. 

I.  To  Insolvent  Debtors  Court,  677.  Ootlawrt. 

II.  To  eorrect  misconstruction  of  statute  by 
ecclesiastical  court,  610.     Post,  IIL 

^IL  Where  the  proceedings  below  may  be 
renderod  good  by  amendment. 

At  a  vestry  meeting,  certain  plans  were 
produced  for  improving  the  parish  church, 
and  were  referred  to  a  committee.  >lt  a 
subsequent  vestry  their  report,  reoomio^od- 
ing  an  enlargement,  was  received  and  adopted, 
and  a  resolution  passed  for  borrowing  money 
on  the  parish  rates,  under  stats.  58  Q.  3,  c. 
45,  and  59  O.  3,  o.  134,  to  carry  the  plans 
into  ezetuCton.  The  notice  of  holding  the 
Utter  vuUji  published  in  pursuance  of  stat. 
58  G.  3,\  69,  s.  1,  stated  the  purpose  of  it  to 
be  **  to  receive  a  report  fVom  the  church  com- 
mittee, and  to  adopt  such  measures  as  may 
appear  necessary  for  carrying  that  report  into 
execution." 

Held,  that  this  was  a  sufficient  notice  of 
the  intention  to  propose  borrowing  money  on 
the  church  rates  for  the  purpose  of  executing 
the  plans. 

QuarCf  whether  it  would  have  been  suffi- 
cient t«i  give  notice  of  u  vestry  meeting,  "to 
receive  the  report  of  the  committee  appointed 
to  consider  the  plans  produced  to  the  vestry 
mottling  held  on,"  Ac  (the  first-mentioned 
vestry),  *'  for  aflording  additional  accommo- 
dation to  the  parishioners  desirous  of  attend- 
ing divine  worship  in  the  said  parish  ehureh." 

A  party  being  libelled  in  the  Spiritusl 
Court  for  non-payment  of  a  rate  made  in  pur- 
suance of  the  above  resolution,  objected  to 
the  libel  because  it  stated  the  notice  to  have 
been  given  in  the  form  last  above  mentioned, 
and  be  obtained  a  rule  nisi  for  a  prohibition. 
Afterwards  the  notice  really  given,  which 


was  in  the  form  first  above  mentioned,  and 
had  been  loat<,  was  discovered,  and  waa  sab- 
mitted  to  this  oourt  in  showing  eanse,  with 
an  affidavit  that,  by  the  practice  of  the  eeele- 
siastical  court  (in  the  opinion  of  the  depones^ 
a  proctor),  leave  would  be  given  to  amend 
the  libel  by  an  additional  article  letting  ovi 
the  real  notice. 

Held  that  the  rule  nisi  for  a  prohibition 
might  be  enlarged,  to  give  opportunity  for 
such  amendment     BUuU  v.  Harwood,      619 

rv.  What  the  eourt  will  notice  on  affidariL 
Ante,  IIL 

v.  Enlargement  of  rale.    Ante,  IIL 

PROMISE. 

L  Implied  from  acknowledgment  of  deb^  221, 
225.    Statute,  XLIV.  1,  2. 

IL  Void. 
Bv  wife  during  eovertnre,  467.    PLBADiwr 
XIIL 
ni.  See  Assumpsit. 

PROMISSORY  NOTE. 
Bills  op  Exchange. 

PROOF. 

BaHKRUPT.     EflDEMCB. 

PROPERTY. 

L  Pleading  and  evldenee  where  plaintiff's  pro- 
perty in  a  party  wall  is  disputed,  138.  Pabtt 
Wall,  I. 

IL  Evidence  admissible  on  issue  as  to  plain- 
tiff's property  in  goods,  121.    Plea,  Iv.  6. 

IIL  Stating  in  indictmenU,  481.     Statute, 

XLIIL 
rv.  Possession  bow  fkr  eridenee  of,  872.    Bvi- 

DENCE,  XX.  8. 

PROTEST. 

Effect  of  taking  part  in  proceedings  under,  413, 
Certiorari,  IL 

PROVISO. 
Conditional  limiUtion,  779.    Detisb,  L  1. 

PUBLIC. 
Rights  of.  in  navigable  rirers,  S14.    Ritbr,  II. 

PtTBLIC-HOUSB. 
Albhousb. 

PUBLICATIOK. 

Pp.  168,  645.    Libel,  L    Abbitbatioii,  IV. 

PURCHASE. 
P.  779.    Dbtibb,  LL 

PUTATIVE  FATHER. 
P.  881.    PooB,XIL 

QUALIFICATION. 
Of  the  candidate  alleged  to  be  suceeasful,  when 
it  need  not  be  provedy  553.  Statctb,  LIIL  1. 
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QUARTER  6ESSI0ir& 
BmsnonB,  II. 

QUEEN'S  BENCH. 
L  Jarltdletion. 

1.  In  forcible  entry,  826.    Statutb,  VII. 

2.  Will  not  control  discretion  of  judce,  826. 
Statute,  VIL 

8.  Jorisdiction  over  attorneys  u  to  proceed- 
ings in  another  court,  959.  Attobnbt,  V. 
3. 

4.  In  compensation  eases,  638.  Statutx. 
LIII.  2. 

XL  DisoreUon  as  to  eertiorari,  413, 439.    Cxb- 
TiosABi,  XL    Ih^uisitigh,  XXL  2. 

QUO  WARRANTO. 
L  Applieation  for. 
What  prim&  fade  ease  must  be  made  out;  183. 
Office,  XL 

XL  When  refused. 
1.  Sufficient  doubt  not  thown. 

On  a  motion  for  a  quo  warranto  informa.. 
tion,  calling  on  the  Tioe-chancellor  of  the 
University  of  Cambridge  to  show  by  what 
authority  he  granted  alehouse  licenses  within 
the  borough  of  Cambridge,  it  appeared  that 
the  first  exercise  and  origin  of  the  franchise 
were  too  remote  to  be  traced;  that  it  had 
been  exercised  both  within  the  borough  of 
Cambridge  and  without  it  to  the  extent  of 
the  university  liberties,  but  not  in  pursuance 
of  statutory  authority,  or  according  to  the 
statutable  form  of  granting  licenses;  that  the 
fhmchise  was  recognised  in  stat.  9  Ann.  c. 
23,  8.  50,  and  later  statutes,  though  n0t  in 
Stat  6  A  6  Ed.  6,  o.  26;  that,  till  very  re- 
cently, no  serious  dispute  had  arisen  on  the 
subject  between  the  borough  and  the  univer- 
sity, nor  had  any  licenses  been  granted  by  the 
charter  justices  of  the  borough,  or  those  of 
the  county  at  large ;  that  in  early  times  the 
assise  of  bread  and  ale  was  in  the  borough, 
not  the  university ;  that  the  vice-chanoellor, 
in  licensing,  had  always  acted  with  another 
head  of  a  house,  both  being  styled  justices  of 
peace,  but  the  license  being  under  the  single 
seal  and  signature  of  the  vice-chancellor; 
and  that  his  course  of  proceeding  had  not 
been  in  all  respects  uniform. 

Held,  that  sufficient  doubt  not  being  thrown 
on  the  legality  of  the  firanchise  by  these  cir- 
eumstanoos,  the  court  would  not  assist  in 
questioning  it  by  granting  an  information. 
Megina  v.  ArehdaU,  281 

2.  Refusal  of  second  application. 

A  rule  fbr  a  quo  warranto  information 
against  a  mayor,  on  the  ground  that  he  did 
not  reside  as  the  charter  required,  was  dis- 
charged on  affidavits  showing  residence. 
Afterwards  a  second  rule  was  obtained,  on 
the  same  ground,  on  affidavits  impeaching 
the  former  opposing  affidavits,  and  tending 
to  show  that  the  residence  was  coloumble. 
The  rule  was  discharged,  on  the  ground  that 
a  second  application  ought  not  to  have  been 
made  after  the  former  decision ;  but  without 
ootts,  as  the  court  had  granted  the  rule  nisL 
Rt*  V.  Ord^  420,  n. 

(XL  Evidence  for  proaeeution  In  quo  warranto 
for  aoting  as  councillor  though  not  elected 


by  minority  of  votes,  535.    Statute,  LXII. 

XV.  Costs. 

Not  given  on  an  error  of  the  court,  420,  a. 
Ante,  11.  2. 

RAILWAY. 
P.  418.    Ceetiobari,  XL 


RATE. 
L  Poor-rate.    Poob,  XL 
XL  Church-rate. 

1.  Notice  of  purposes  of  vestiy  meeting,  610, 
Prohibition,  XXL 

2.  Mandamus  to  levy. 

Where  an  act  of  parliament  directs  a  body, 
created  by  the  act»  to  levy  church-rates,  this 
court  will  compel  them  by  mandamus  to  levy 
the  rate,  and  will  not  simply  confine  the  writ 
to  ordering  the  body  to  assemble  for  the  pur- 
pose  of  determining  whether  they  will  levy 
the  rate  or  not. 

And  this,  although  the  act  contain  a  olaure 
reserving  all  ecclesiastical  jurisdiction,  if  it 
appear,  irom  the  rest  of  the  act,  that  the  tem- 
poral court  was  intended  to  have  at  least 
concurrent  jurisdiction.  As  in  the  act  for 
St.  Margaret's,  Leicester,  sUt  2  W.  4,  c.  x., 
which  gives  powers  of  laying  tl\e  rates  to  an 
annually  chosen  select  vestry  (excluding  the 
ordinary  authorities),  and  of  levying  tie 
rates  by  distrese  and  sale,  authorises  the 
select  vestry  to  rate  other  than  occupiers, 
and  to  compound  and  make  allowances  with 
certain  parties  rated,  and  gives  an  appeal 
against  rates,  Ac,  first  to  such  select  vestry, 
then  to  quarter  sessions. 

The  churchwardens  required  the  select 
vestry  to  lay  a  rate,  or  to  do  another  aet, 
which  last  was  ille|^  Held,  neverthelei>», 
a  good  demand  of  the  rate. 

The  select  vestry  adjourned  from  time  to 
time,  on  pretexU  which  the  churchwardens 
alleged,  upon  affidavit,  to  be,  as  they  believed, 
colourable  and  merely  intended  to  evade  lay- 
ing the  rate,  requiring  details  which  could 
not  be  furnished  for  want  of  funds  to  pay  a 
surveyor;  and  fixing  an  adjournment  day 
after  whieh  a  mandamus  could  not  have  been 
obtained  for  some  months.  It  appearing  that 
a  previous  select  vestry  had  pursued  the  same 
course,  and  the  present  select  vestry  not 
directly  denying  the.  imputed  motive,  this 
court  held  the  adjournments  colourable,  and 
equivalent  to  a  reftisaL  RtgUa  v.  ^  Hi^^  - 
gurtt,  Xeicefler,  8»9 

3.  Jnrisdietion  as  to,  8^.    Ante,  2. 

4.  Powers  of  select  vestry,  889.    Ante,  2. 

5.  Colourable  acUoomment,  889.    Ante,  2. 

6.  What  amounts  to  a  reAisal,  889.    Ante,  2. 

RATB-PATBRS. 
Right  to  vote  in  veatry,  856.    Obubohwaiidkii. 

RECBIVBR. 
P.  582.    Iaaiidlobd  abd  Tbhaitt,  XII. 

RECITAL. 
Allegation  by  refereaoe  to,  227.    Poob,  XIIL 
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RECOGNISANCE. 

I.  What  is,  932.    Poor,  UL 

II.  When  and  how  perfected,  933.    Poos,  IIL 
IIL  Evidence  of,  932.    Poor,  IIL 

RECORD. 

I.  Effect  of  enactment  that  an  inqnieition  ihall 
be  deemed  one,  422,  428. 

II.  Not  necesearilj  on  parchment,  806.    Poor, 
IX.  2. 

IIL  Evidence  of,  9S2.    Poor,  IIL 

IV.  Failure  of,  789.    Judgicsht,  VIII. 

V.  Objection  on  the  riew,  not  yerified  bj  affi- 
davit, 94L    RiXAVKT,  L 

VL  Nisi  prins,  941,  945,  n.    Rbxamt. 

RECORDER. 

powers  relating  to  inspectors  of  weights  and 
measures,  638.    Statuti,  LUL  7. 

RECOVERT. 

Resulting  uses,-  where  the  uses  declared  are 
void,  650.    Fraud,  VIL 

REDUCTION. 

Of  debt  or  damages  bj  payment,  280.    Rao. 
Oair. 

REFERENCE. 
I.  Arbitbatiost. 
IL  Allegation  by,  227.    Poor,  XUL 

REFUSAL. 
L  Virtual  refusal  to  hear  a  complaint 

By  an  inland  navigation  act,  35  O.  3,  c. 
106,  it  was  enacted,  that  any  person  aggrieved 
by  the  works  might  complain  to  the  commis- 
sioners at  one  of  their  meetings,  and  they 
should  hear  such  complaint,  and  report  upon 
it  to  a  subsequent  meeting,  which  should 
make  such  order  and  give  such  satisfaction 
as  should  be  thought  Just  and  reasonable; 
with  an  appeal  to  quarter  sessions  by  any 
party  dissatisfied  with  any  judgment  of  the 
commissioners. 

A  party  aggrieved  required  satisfaction  of 
the  commissioners  (October  6th),  and  had 
several  communications  with  them,  but  re- 
ceived no  definite  answer.  He  then  (Jan- 
nary  18th)  demanded,  in  the  manner  pre- 
scribed by  the  act,  that  the  commissioners 
should,  at  their  next  meeting,  hear  and  report 
upon  his  complaint,  stating  that  he  would,  on 
that  occasion,  be  prepared  with  evidence  of 
all  the  alleged  injury.  His  agent  attended 
the  meeting  (February  8th)  with  the  wit- 
nesses, but  they  were  ordered  to  withdraw, 
and  no  acyudication  wis  made  on  his  com- 
plaint, the  previous  question  being  moved 
and  carried.  No  explanation  was  given  to 
the  complainant.  The  commissioners  had, 
on  his  first  application,  laid  a  case  before 
counsel,  but  had  not  been  able  to  obtain  the 
opinion  by  February  8th,  for  which  reason 
toey  made  no  communication  to  the  com- 
plainant, fearing  that,  if  made,  it  might  be 
,  treated  as  an  abjudication.  The  opinion  was 
obtained  (March  24th;  too  late,  as  the  com- 


missioners alleged,  for  notice  to  be  giren  to 
the  complainant  of  a  hearing  at  their  next 
meeting  (March  30th).  After  that  meeting, 
and  before  the  subsequent  one,  the  complain- 
ant moved  for  a  mandamus  to  the  oommis- 
sioners  to  hear  and  report  upon  his  eomplaint. 
Held,  that  the  conduct  of  the  commissioners 
was  a  virtual  refusal  to  hear.  Rule  absolute, 
with  costs.  Hegina  v.  Thamet  and  In$  JVori- 
gatioH  Company,  901,  n. 

n.  To  levy  a  church-rate,  889.    Ravb,  IL  2. 

REQULA  OENERALES. 
RuLBB  ow  Court. 

RELATION. 

Of  render  in  discharge  of  bail,  196.    Exbcv- 
noB,  in.  1. 

REMAINDER. 
Contingent,  660.    Fraud,  VIL 

REMANBT. 
Necessary  amendments. 

I.  No  Judge's  order  is  necessary  onder  Ref> 
Gen.  HiL  4  W.  4,  18,  for  amending  the  day 
of  the  teste  and  return  of  the  distringas,  A«., 
or  of  the  clause  of  nisi  prius  in  a  cause 
which  has  been  made  a  remanet,  and  eon. 
tinues  in  the  paper.  It  is  suflicient  if  tho 
Jury  process  and  nisi  prius  record  be  resealed 
as  before  the  rule.  A  Judge's  order  for 
amendment,  as  mentioned  in  the  rule,  is  re- 
quired  only  in  oases  where  it  was  formerly 
necessary  to  repass  the  record.    Wella  v.  Day, 

941 

IL  When  a  cause  made  a  remanet  baa 
been  tried,  a  verdict  found  for  the  plaintiff, 
and  Judgment  signed  by  him,  it  is  too  late  to 
object  that  the  Jury  process  was  altered 
before  the  trial  without  proper  authority. 
Though  the  defendant  swears  that  he  did  not 
discover  the  supposed  irregularity  till  the 
taxation  of  costs.    Duhoi*  y.  ITeols,     945,  n. 

REMOVAL. 

I.  Of  poor.    Poor. 

IL  Of  officer  by  rescinding  his  appointment, 
183.    Officb,  IL 

RENDER. 
In  discharge  of  bail,  195.    Bzbcutiob,  m.  1. 

RENT. 
Lahbloro  abd  Tbbabt.    Poor,  ▼. 

RENTING  A  TENEMENT. 
Poor,  v. 

REPAIR. 

L  Of  300  feet  of  highway  from  each  end  of  a 
bridge,  65.    Bridgb,  II. 

IL  Ratione  tenurss,  516.    BRinaB,  L 

III.  Deductions  for,  in  rating  gas  company,  73. 
Poor,  II.  3. 

rV.  Non -repair  of  defendant's  fence  replied  in 
trespass  for  driving  cattle,  113.    Fbbcr. 
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REPBAL. 

I.  Pendente  lite,  496.    Statutb,  XXIL 

IL  Of  atAtute  referred  to,  405.    Appbal,  L 

IIL  Reg.  Hil.  4  W.  4.  Qeneral  rulee,  Ac,  do 
not  repeal  4  Ann.  o.  16,  e.  5,  as  to  certificate 
of  probable  cause,  606.    Costs,  V.  3. 

REPLEADER. 
Refased,  113.    Fbncjl 

REPLEVIN. 
Pleading. 

Beveral  avowries,  Ac,  when  allowed,  362. 
Plba,  L  1. 

REPLICATION. 

L  To  plea  of  payment  into  coort,  279.  Rbg. 
Obit. 

II.  De  i^jarift  absque  residno  canssB,  effect  of, 
872.    Btiobncb,  XX.  3. 

IIL  In  trespass  for  driving  cattle,  that  they 
escaped  into  defendant's  dose  through  defeet 
of  his  fence,  113.    Fbncb, 

rv.  Of  new  promise,  when  a  departnre,  467. 
Plbadino,  XIIL 

V.  Irregularity  in  prooess,  449.     Attoritbt, 

REPRESENTATION. 
Of  ability. 
Plea  that  it  was  not  In  writing,  457.    Sta- 
TUTB,  XLIV.  8. 

REPUTATION. 
EyiDEircB,  XXVn. 

REQUEST. 

I.  When  necessary  to  give  effect  to  a  limitation 
over,  779.    I)  b vise,  L  1. 

IL  When  necessary  before  application  for 
mandamus,  822.    Mandamus,  IV.  4. 

III.  Demand  with  illegal  alternative,  889. 
Ratb,  IL  2. 

RESCINDING  CONTRACT. 
P.  107.    Assumpsit,  IV. 

RESEALINQ. 
Nisi  prins  record,  941,  945,  n.    Rbmahbt. 

RESIDENCE. 
A.B.  o/H.,  227.    PooE,XIIL 

RESTITUTION. 
Writ  of,  826.    Statutb,  VIL 

RESULTING  USE. 
P.  650.    Fraud,  VIL 

RETURN. 
L  To  writ    Writ. 
IL  To  eerUorari,  394.    Poor,  XL  2. 


in.  Of  goods  at  a  reduced  price,  according  to 
opUon  reserved,  107.    Assumpsit,  IV. 

REVERSION. 
Of  copyhold,  858.    Copthold,  L 

REVISION. 
Of  burgess  list,  919.    Statutb,  LVL 

REVIVAL. 
Of  will  after  revocation,  L  14.    Will»  V.  1,  2. 

REVOCATION. 
Of  wiU  of  copyhold,  1.    Will,  V.  1. 

RIVER. 

L  Navigable,  effect  of  its  becoming  partially 
obstructed,  314.    Post,  11. 

n.  Effect  of  ancient  grant  to  erect  weir  in  a 
navigable  river. 

A  weir  appurtenant  to  a  fishery,  obstruct- 
ing the  whole  or  part  of  a  navigable  river,  is 
legal,  if  granted  by  the  crown  before  th« 
commencement  of  Uio  reign  of  Edward  the 
First 

Such  a  grant  may  be  inferred  from  evi- 
dence  of  its  having  existed  before  that  time. 

If  the  weir,  when  so  first  granted,  obstruct 
the  navigation  of  only  a  part  of  the  river,  it 
does  not  become  illegal  by  the  stream  chang- 
ing its  bed,  so  that  the  weir  obstructs  the 
only  navigable  passsge  remaining. 

Trespass  for  brealcing  down  a  weir  ap. 
purtenant  to  a  fishery.  Justification,  that 
the  weir  was  wrongfVilly  erected  across 
part  of  a  public  and  navigable  river,  the 
Severn,  where  the  king's  subjects  had  a  right 
to  navigate,  and  that  the  rest  of  the  river 
was  oholced  up  so  that  defendants  could  not 
navigate  without  breaking  down  the  weir. 
Replication,  that  the  part  where  the  weir 
stood  was  distinct  from  the  channel  wher« 
the  right  of  navigation  existed,  and  was  not 
a  public  navigable  river.  Rejoinder,  that  the 
part  was  a  part  of  the  Severn,  and  the  king's 
subjects  hud  a  right  to  navigate  there  when 
the  rest  was  choked  up,  and  that  the  rest  was 
choked  up.  Surrejoinder,  traversing  the 
right  Held,  that  in  support  of  this  traverse 
plaintiff  might  show  user  to  raise  presumption 
of  such  a  grant  as  above,  and  was  not  bound, 
for  the  purpose  of  introducing  such  proof,  to 
set  out  his  right  more  specifically  on  the  re- 
cord. 

Where  the  crown  had  no  right  to  obstruct 
the  whole  passage  of  a  navigable  river,  it  had 
Ho  right  to  erect  a  weir  obstructing  a  part, 
except  subject  to  the  rights  of  the  public; 
and  therefore,  in  such  a  case,  the  weir  would 
become  illegal  upon  the  rest  of  the  river 
being  so  choked  that  there  could  be  no  pat- 
sage  elsewhere. 

A  party  objeoting  to  the  production  of  a 
copy,  on  account  of  due  search  not  having 
been  made  for  the  original,  must  make  the 
objection,  at  the  time  of  the  trial,  distinctly 
on  that  ground ;  if  he  does  not,  the  court  will 
not  afterwards  entertain  it  WiUiama  v 
WHeox,  311 

m.^  Plewling  in  trespass  for  detUoyinga  Wj 
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ROAD. 
HiGBWAT.    Tvmrncv. 

RULE. 

L  Rales  of  poor  law  eommiasiontn,  561.  Poor, 
L4. 

IL  Of  friendly  toeiety,  838.    Fribitdlt  So- 

CIBTT. 

IIL  Showing  oanse. 
In  first  instanee,  266.    Btahp,  IL  8. 

RULES  OF  COURT  (GENERAL). 

:.  Mich.  69  G.  8.  Sheriflf's  affidavii  not  super- 
seded bj  1  A  2  Viet  e.  110,  928.  Buftinr, 
IV. 

II.  Hil.  7  A  8  G.  4.  Stating  objections  in  role 
for  quo  warranto,  188.    Officb,  IL 

IIL  HU.  2  W.  4,  L  74.  Costs  on  distribntablo 
issue,  692.    Costs,  V.  2. 

IV.  Hil.  2  W.  4,  L  85.  Sapenedeas  for  not 
being  charged  in  exeoation,  196.  Bzicir- 
TIOH,  IIL  1. 

V.  Hil.  4  W.  4.  General  Rnles  and  Regnla- 
tions,  6.  Sereral  cognisances,  Ac,  when 
allowed,  362.    Plba,  I.  1. 

VL  Hil.  4  W.  4.  General  Rales,  Ae.,  7.  These 
rules  do  not  repeal  staL  4  Ann.  o.  16,  s.  6, 
606.    Costs,  V.  2. 

Vn.  Hil.  4  W.  4,  8.  Date  in  margin  of  plea 
of  judgment  recovered,  789.  Juimzxbmt, 
VIIL 

VIIL  Hil.  4  W.  4.   General  Rules  and  Regnla- 

.    tions,  17,  19.    Payment  into  coart    Substi- 

tution  of  amended  rules,  278.    Reg.  Gbh. 

IX.  Hil.  4  W.  4,  18.  Repassing,  Ae.,  record, 
941,  945,  n.    Rbvaioet. 

X.  Hil.  4  W.  4,  20.  Order  by  consent  to  admit 
counterpart  of  lease,  266.    Stamp,  IL  3. 

XL  Hit  6  W.  4.  Examination  of  parties  ap- 
plying to  be  admitted  attorneys,  s.  4.  Term's 
notice,  745.    Attorhbt,  L 

XIL  Trin.  1  Vict 

1.  Staying  proceedings  in  actions  on  bills 

and  notes,  277. 
2*   Form  of  pleading  payment  into  court, 

278. 

3.  Proceedings  by  plainUff  after  payment 
into  court,  270. 

4.  Memorandum  in  margin  of  general  issoe 
by  sUtute,  279. 

6.  Paymeot  credited  in  particular  of  demand 
need  not  be  pleaded,  280. 

6.  Plea  of  payment  where  a  certain  balance 
claimed  generally,  280. 

7.  Payment  not  to  be  given  in  evidence  in 
redaction,  280. 

XIIL  Mich.  2  Viet  Apportionment  of  fees 
on  admission  of  attorneys,  741. 

SALE. 
I.  Power  of,  905.    Dbvisb,  IIL 
IL  See  Vendor  anb  Purcbasbr. 

SANITY. 

LCVATIO. 


SATISFACTION. 

L  What  acceptance  of  part  payment  from  e»- 
obligor  does  not  amount  to,  90.    Compobi- 

T105. 

II.  After  action  commenced,  678.    TtMAp  IL. 

m.  Virtual  refusal  to  hear  complaint,  901,  b. 
Rbfusal,  L 

SCIENTER. 

L  When  not  tantamount  to  aequieseeiiMb  ^ 
Will,  V.  1. 

IL  How  far  a  party  is  bound  by  what  h«  migkt 
have  known,  946,  n,    Rbbahbt,  IL 

SEARCH. 
For  original,  314.    Eivbr,  IL 

SECOND  APPLICATION. 

Pp.  418,  420,  n.    Certiorari,  IL    Quo  Wab- 
babtO)  IL  2. 

SECURITY. 

Pp.  479,  it,  620.    Costs,  IIL    Mobtoaos,  IV. 
Gdarartbb. 

SELECT  VESTRY. 
Vbstbt. 

SERVANT. 
Master  akd  Sbbtabt. 

SERVICE. 

Of  statement  of  grounds  of  appeal,  173.    Poor» 
VIIL 

SESSIONS. 
L  Generally. 

1.  Record  not  necessarily  on  parehmeat,  8#t. 
Poor,  IX.  2. 

2.  Evidence  of  order  of,  806.    Poor,  VL  S. 

3.  Recognisances,  938.    Poor,  IIL 

IL  Quarter  sessions. 

1.  Jurisdiction  of  recorder,  638.    Statutb. 
LIIL  7. 

2.  Next  practicable,  881.    Poor,  XIL 

3.  Form  of  order  of  filiation,  881.     Poor. 
XIL 

4.  A<UudieaHon  by,  88L    Poor,  XIL 

6.  Presumption  oawia  rite  esse  acta,  8S1. 
Poor,  XIL 

6.  Effect  ofabsnrd  decision,  898.  Poor,  XL  1. 

7.  Effect  of  refusing  a  case,  394.   Poor,  XL  2. 

8.  Order  of  sessions,  when  not  qomshod  or 
certiorari,  394.    Poor,  XL  8. 

III.  Special,  932.    Poor,' IIL 

SET-OFF. 
Mutual  credit,  768.    Baitkrvpt,  tL 

SETTLEMENT. 

I.  Of  poor.    Poor. 

II.  Marriage,  151.    Btidbvor,  XV.  8. 

SHERIFF. 
I.  Acts   by,  after   expiratioR    of  ofiet,  951. 

"""'^      .„„_.y  Google 
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jr.  LiabilitiM. 

1.  For  false  imprisonment  by  his  oiBcer. 
The  sheriff  is  oiviUy  liable  for  miseondoet 

of  bis  u£Bcer  in  executing  a  writ,  though  the 
act  done  be  contrary  to  the  express  terms  of 
the  writ ;  as  if  he  talce  the  person  under  a  fi. 
fa.     Smart  r.  Button,  568,  n. 

2.  For  fraud  of  his  officer. 

To  an  action  by  a  sheriff  against  an  execu- 
tion creditor,  on  a  bond  of  indemnity  for 
seising  goods  under  a  fi.  fa.,  defendant  pleaded 
that  the  bond  was  obtained  from  defendant, 
bjf  plaintiff  and  otken  in  eoUusion  with  Atm, 
by  fraud  and  misrepresentation :  Held,  that 
defendant  supported  this  plea  by  proof  that 
the  sheriff's  officer,  who  executed  the  process, 
obtained  the  bond  by  fraud  and  misrepre- 
sentation, though  the  plaintiff  did  not  appear 
to  have  been  personally  cogninant  of  any 
part  of  the  transaction.  Baphael  ▼.  Oood- 
man,  665 

III.  Remedies. 
Remedy  of  under-sheriff  for  fees  on  commis- 
sion of  lunacy,  959.    Attoruby,  V.  S. 

rV.  Setting  aside  attachment 

A  sheriff,  attached  for  not  bringing  in  the 
body,  moved  to  have  the  attachment  set  aside, 
on  an  affidavit,  stating,  as  to  the  sheriff's 
interest  in  the  motion,  that  it  was  made  *'  on 
his  behalf,  at  his  expense,  and  for  his  pro- 
tection, without  collusion  with  the  plaintiff  or 
defendant,  or  any  other  person  or  persons 
whomsoever." 

Held,  not  a  sufficient  affidavit  within  Reg. 
Gen.  K.  B.  Mich.  69  O.  8. 

And  the  court  discharged  the  rule  for  this 
defect,  though  the  application  was  made 
after  stat.  1  A  2  Vict.  o.  110,  came  into 
operation ;  the  contempt  having  taken  place 
before  that  time.  Hegina  v.  Middleaex^ 
Sheriff,  938 

SHIPPING. 
L  Charter-party. 

1.  Legal  effect  of  option  to  annul  on  non- 
arrival  by  a  certain  day,  301.  Amend- 
MBNT,  I. 

2.  Liability  for  misconduct  of  crew. 

Case  for  sinking  plaintiff's  vessel  by  a 
steam  boat,  of  which  defendants  were  pos- 
sessed and  had  the  care,  management,  and 
direction,  by  their  servants  and  mariners, 
through  the  mismanagement  of  the  said 
servants  and  mariners.  Plea,  that  defend- 
ants had  not  the  possession  and  care,  Ac,  by 
their  servants  and  mariners,  or  otherwiHe. 

Defendants,  being  owners  of  the  steam 
vessel,  chartered  her  to  D.,  fitr  six  months,  at 
20^  per  week,  the  owners  to  keep  her  in  good 
and  sufficient  order  for  the  conveyance  of 
good«,  Ac,  to  and  from  Newcastle  and  Goole, 
or  any  other  coasting  station  which  D.  might 
employ  her  in :  D.  to  piiy  all  disbursements, 
including  harbour  dues,  pilotages,  seamen's 
and  ctiptiun's  wages,  and  coals  and  oil,  tallow, 
Ac,  for  engines,  and  to  insure  the  vessel,  the 
policy  to  be  deposited  with  the  owners. 

Held,  that  the  issue  was  to  be  found  for 
plaintiff  upon  the  interpretation  of  the 
charter-party  alone. 

A  fortiori,  upon  proof,  in  addition,  that  D. 

.  had  no  power  to  appoint  or  dismiss  the  officers 

and  crew,  and   did   not   interfere   in    the 


arrangements  of  the  ship.    Fenton  v.  DubHn 
Sttam  Packet  Co,,  836 

3.  Declaration  on,  801.    AvENDiiBirT,  I. 

II.  See  RiTXB. 

SHOWING  CAUSE. 

RULB. 

SIGNATURE. 

I.  Of  minutes  of  town  council,  266.    Statutb, 
LIIL  6. 

IL  By  mark,  94.    Will,  L 

SOLICITOR. 
Attornbt. 

SOUTH  HOLLAND. 
Drainage,  429.    IiiQuisiTioir,  IIL  2. 

SPECIAL  CASE. 
Pp.  894,  779.    PooB,  XL2.    Dbvisb,  L  1. 

SPECIAL  DAMAGE. 
P.  768.    Bankrupt,  II. 

SPECIAL  JURY. 
P.  831.    Jury,  V.  1. 

SPIRITUAL  COURT. 

EcCLBBlASnCAL  CoUBT. 

STAGE. 
Authority  to  perform. 

Entertainments  of  the  stage  cannot  be  «x. 
hibited  for  gain  within  twenty  miles  of 
Westminster  or  London,  the  place  of  exhibi- 
tion not  being  in  Westminster  or  its  liberticK, 
or  some  place  in  which  the  sovereign  resides. 

By  Stat.  10  G.  2,  c  28,  neither  the  Crown, 
by  letters-patent,  nor  the  Lord  Chamberlain, 
by  license,  can  authorise  such  performance. 

Nor  can  the  county  magistrates,  under 
either  stat.  26  G.  2,  o.  36,  or  stat  28  G.  3,  e.  30. 

No  action  can  be  maintained  on  an  agree- 
ment to  exhibit  entertainments  of  the  stage 
for  gain  in  a  place  where,  by  the  above  sta- 
tutes, a  license  or  patent  cannot  be  obtained. 

A  plea  showing  that  the  intended  place  of 
exhibition  was  so  situated  is  an  answer  to  a 
declaration  on  the  breach  of  such  an  agree- 
ment    Levjf  V.  Yatet,  129 

STAGE  WAGON. 
What  if,  886.    Tubwpikb. 

STAMPS. 
I.  Want  of. 
When  the  document  is  offered  as  evidence  of 

fraud. 

In  assumpsit  for  goods  sold  and  delivered, 
plaintiff's  case  was,  that  defendant  bad  re- 
ceived them  of  M.,  who  had  obtained  them 
from  plaintiff,  the  owner,  pretending  to  pur- 
chase and  pay  for  them  by  a  check  drawn  cm 
a  party  who,  as  M.  knew,  would  dishonour 
the  check :  Held  that,  in  support  of  this  case, 
the  check  was  admissible  in  evidence,  though 
not  duly  stamped.     KeahU  v.  Pajfnt,       666 

i^iyiu^eu  uy  V^jOOQ  i_^ 
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IT.  On  purtiealflr  inBtrnments. 

1.  AttfirnmeDt,  255.     Post,  8. 

2.  Deed  not  otherwiae  charged,  248.   Post,  4. 

3.  Lease. 

S.  being  in  possension  of  lands,  B.  broagfat 
ejectment  against  him,  and  recovered;  but, 
at  S.'s  request,  forbore  taking  possession.  It 
was  proposed  that  S.  should  take  a  lease ;  but 
before  this  was  done  B.  died,  having  devised 
the  lands  to  T.  S.  then  signed  a  paper,  recit- 
ing the  above  facts,  stating  that  he  thereby 
sUorned  tenant  to  T.  of  the  said  lands,  then 
in  his,  S.'s,  possession,  and  adding:  "And  I 
do  become  tenant  thereof  to  T.,  from,"  Ac, 
"  last  past"  Held,  that  this  instrument  did 
not  require  to  bo  stamped  as  an  agreement, 
though  it  was  not  strictly  an  attornment,  no 
attornment  being  necessary  where  the  new 
landlord  comes  in  as  devisee  of  the  old. 

Plaintiff  gave  defendant  notice,  under 
Reg.  Gen.  Hil.  4  W.  4,  20,  that  he  might 
inspect,  and  would  be  required  to  admit,  on 
trial,  a  "  counterpart  of  lease"  from  T.  to  S., 
dated,  Ac. ;  and  a  judge,  on  summons,  made 
an  order,  by  consent,  for  admitting  the  same. 
The  instrument  produced  on  the  trial  was  in 
the  form  of  a  demise  from  T.  to  6.  of  the 
date  specified,  and  was  endorsed  "counter- 
part," but  was  executed  by  landlord  as  well 
as  tenant.  No  proof  was  given  that  any 
original  or  duplicate  lease  had  or  had  not 
existed.  The  stamp  was  sufficient  for  a  coun- 
terpart, but  not  for  a  lease. 

Held,  that  the  defendant,  having  consented 
to  admit  a  counterpart  of  lease,  corresponding 
in  date  and  parties  with  that  produced,  could 
not  now  contend  that  the  instrument  pro- 
duced was  a  lease,  and  therefore  improperly 
stamped. 

And  this,  whether  before  such  consent  he 
had  actually  inspected  the  document  men- 
tioned in  the  notice,  or  not 

On  motion  to  enter  a  nonsuit,  the  plaintiff 
is  not  entitled  to  show  cause  in  the  first  in- 
stance as  a  matter  of  right,  even  on  giving 
such  notice  of  his  intention  to  the  defendant 
Doe  dem.  Wright  ▼.  Smith,  265 

4.  Mortgage.  Exemption  from  ad  valorem 
duty. 

P.  mortgaged  land  to  L.  for  400^  After- 
wards P.  borrowed  1000/.  more  from  L.,  and 
mortgaged  other  land  to  him  as  a  security 
for  the  whole  1400/.  Held,  that,  under  stat 
65  G.  3,  0.  184,  the  last  mortgage  required 
an  ad  vnlorrm  mortgage  stump,  with  progres- 
sive duty,  on  the  1000/.,  and  also  a  deed 
sump  on  the  fresh  security  upon  tho  400/., 
as  a  deed  not  otherwiae  charged  for.  Lant 
y.  Peace,  248 

A.  Mortgage,  where  the  proviso  for  redemp- 
tion is  made  subject  to  a  oovenant  by  mort- 
gagor to  pay  all  taxes,  Ac,  on  the  premises, 
620.      MORTOAOB,  IV. 

STATUTE. 
yntiT:  Generally. 
L  Construction.    Construction,  I. 
IL  Compliance. 

1.  Effect  of  following  words  of  statute,  881. 
Poor,  XII. 

2.  Conditional  writ  where  the  statuta  directs 
an  absolute  yrrit,  951.    Writ,  L 


III.  Incorporation  of  forms  by  refsrenet  to  ft 
previous  statute,  406.    Appral,  L 

IV.  Repeal. 

1.  Repeal  of  statute  partiy  incorporated  hj 
reference  into  a  subsequent  ttatata  not 
repealed,  405.    Appsal,  I. 

2.  Effect  of  repeal  pendente  lite  where  the 
offence  is  at  common  law,  but  the  prelioii- 
nary  prooeeding  was  one  giveo  hj  the 
statute,  496.     Post,  XXIL 

V.  General  issue  by,  279»    Rkg.  Grit. 

Sbcondlt:   Decisions  on  public  and  geaer 
statutes. 

VI.  9  H.  3.  (Magna  Charta.)    . 
c23.  Weirs,  314,  334.    Ritrr,  U 

VIL  25  Ed.  3,  Stat  4,  c  4.  (Weira.) 

Proceedings  nnder,  314,  835.     RtTRRy  IL 

VIIL  8  H.  6,  c  9.  (Forcibly  entry.) 
Sec  3.     Restitution. 

Under  stat  8  H.  6,  o.  9,  if  an  indietme 
for  forcible  entry  and  detainer  be  found  L^ 
the  grand  jury  at  the  assises,  and  appHeeticm 
be  thereon  made  to  the  judge  of  assise  to 
grant  a  writ  of  restitution,  it  is  in  his  diseto- 
tion  whether  he  will  grant  it  or  not 

Therefore,  when  the  judge,  on  such  appli- 
eation  being  made  on  affidavit  g^nted  a 
rule  nisi,  which  he  afterwards,  upon  ean^e 
shown  on  affidarit  discharged,  and  a  motion 
was  made  to  this  Court  (but  without  remoring 
the  indictment)  for  a.mandamns  to  the  jadge. 
or  a  warrant  of  restitution,  this  Court  refused 
to  interfere ;  nor  would  they  enter  into  the 
question  whether  the  judge  had  exercised  the 
discretion  rightiy.     Hegina  v.  Hartand,  826. 

IX.  5  ft  6  Ed.  6,  0.  25.  (Alehouses),  281.    Qdo 
Warranto,  II.  1. 

X.  5  Elis.  c  23.  (Excommunieato  eeptende.) 
Sec  4.     Capias    cum    proclamatione,    951. 

Wnrr,  I. 

XI.  27  Elis.  c  4.  (Voluntary  oonreyanoes.) 
Limitation  of  a  oontingent  remainder  to  » 

party  whose  eonourrence  was  necessaiy^ 
when  void,  650.    Fraud,  VIL 
XIL  43  Elis.  c  2.  (Poor.) 
Sec.  7.  Order  on  ehild  to  maintain  pareBts. 
227.    Poon,XIIL 

XIIL  43  Elis.  c  6.  (Frirolons  suits.) 
Sec  2.    Costs,  698.    Costs,  VIL 

XIV.  22  *  23  Car.  2,  e.  9.  (Proceedings  at 
law.) 

Sec  136.  CosU,  698,  602.  Costs,  TIL 
VIIL  2. 

XV.  29  Car.  2,  c  3.    (Frauds.) 

1.  Sec  3.  Executed  contract  to  f^re  up  po9> 
session  of  demised  premises  well  pleaded 
without  showing  that  it  was  in  writing, 
118.    Landlord  and  Trnant,  XL 

2.  Sec.  4.  Promise  to  answer  the  debt  of 
another:  statement  of  eonsideration,  846. 

GUARANTRB,  I.  1. 

5.  Sees.  6,  6.  Testaior's  mark  is  saffieient, 
without  proving  that  be  could  not  write  et 
the  time,  94^    Will,  L 

4.  Sec  6.  Does  not  extend  to  wills  of  eopy- 
holds,  1.    Will,  V.  2. 

6.  Sec  6.  Excludes  parol  deelarations  of 
testator's  intention  that  his  will  shonld 
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ftMul   good   DotwitbiUnding  rabseqnent 
marriage  and  birth  of  a  ohUd,  14.    Wiu., 
V.  2. 
XTI.  A  Ann.  o.  16.  (Amendment  of  the  law.) 
Sec.  5.    Certifieate  of  probable  oauae,  606. 
Costs,  V.  3. 
XVU.    9  Ann.  e.  28.    (Lioeneing   hackney 
coaches.) 

See.  50.  Salro  of  rights  of  UniTersity  of 
Cambridge,  281.    Quo  Wabbabto,  XL  1. 
XVIII.  2  O.  2,  c  23.  (Attorneys.) 
Sec.  23.  Time' in  which  attorney  may  com- 
mence action,  577.    Attoritbt,  IV. 
!XIX.  4  Q.  2,  c  28.  (Landlord  and  tenant) 
'    See.  1.  Notice  to  quit»  682.    Landlord  akd 

TsitAirr,  XXL 
XX.  10  a.  2,  c  28.  (Stage  plays.) 
Sec.  5.  Neither  the  Crown  nor  Lord  Cham, 
berlain  can  authorise  performances  within 
certain  limits,  129.    Stagb. 
XXL  25  O.  2,  c.  36.  (Stage  plays.) 
Sec.  2.  Authority  of  justices  to  grant  licenses, 
129.    Staob. 
XXIL  13  O.  3,  c  78.  (Highway.) 
Sec  24.  Presentments  by  justices. 

Under  stat  18  0. 3,  c.  78,  s.  24,  a  magistrate 
presented  the  inhabitants  of  a  parish  for 
non-repair  of  a  highway.  The  proceedings 
having  been  removed  by  certiorari,  the  de- 
fendants pleaded,  and  issues  of  fact  were 
joined,  which  were  tried  and  found  agsinst  the 
defendants.  The  issues  were  joined  before,  but 
the  cause  was  tried  after  20th  March,  18.36,  on 
which  day  stat  5  A  6  W.  4,  c.  60,  repealing 
stet.  13  O.  3,  c.  78,  came  into  operation. 

Judgment  was  arrested,  on  the  ground  that 
the  Court  could  not  now  give  judgment  upon 
a  conviction  founded  on  a  magistrate's  pre- 
sentment.    Regina  Y,  Mawgan,  496 
XXIIL  28  Q.  3,  c  80.  (Stage  plays.) 

Sec.  1.  Distance  Arom  London,  129.    Staob. 
XXIV.  33  Q.  3,  c.  64.  (Friendly  Societies.) 
Sec.  3.  Effect  of  altering  rules  without  con- 
firmation, 338.    Fbibhdlt  Socibty. 
*XXV.  88  G.  3,  c.  78.  (Newspapers.) 

Bvidenee  of  publication,  168.    Libbl,  I. 
XXVI.  39  A  40  Q.  3,  c.  99.  (Pawnbrokers.) 

Sec  2.  Rate  of  interest,  508.    Pawhbrokbr. 
XXVIL  43  O.  3,  c  46.  (Arrests.) 

1.  Sec.  3.   Defendant  not  entitled  to  costs 
unless  arrested  in  fact,  351.    Costs,  IL 

2.  Sec.  5.  Costs  of  abortive  fi.  fa.,  272.  Prac- 
ticb,  XIV. 

XXVIIL  63  G.  3,c  127.  (Ecclesiastical  eourts.) 
Sec.   1.    Capias    enm    proclamatione,    951. 
Writ,  I. 

XXIX.  53  G.  8,  c  141.  (Annuity.) 

Sec.  2.    Statement   of  consideration,  789. 

JVDQIIBIIT,  VIIL 

XXX.  54  G.  8,  c  170.  (Poor.) 

Sec  9.     Competency  of   rated    inhabitant, 

502.     EVIDBBCB,  V.  1. 
XXXL  58  G.  3,  c  45.  (Church  building.) 
Sec  58.    Consent  of  vestry,  610.    Prohibi- 
T10!»,  III. 
XXXIL  55  G.  8,  c  68.  (Highways.) 


Sched.  A.  Effect  of  repeal  of  this  statute  on 
a  statute  incorporating  the  form  of  notice, 
405.    Appbal*  I. 
XXXnL  68  G.  3,  c  69.  (Vestries.) 

1.  Sec  1.  Notice  of  special  purpose,  610. 
Prohibition,  III. 

2.  Sec.  3.  Manner  of  voting,  856.    Churcb- 

WAROBB. 

XXXrV.  55  G.  3,  c  184.  (Stamps.) 

1.  Sec.  8.  Admissibility  in  evidence  for  col- 
lateral purposes,  665.    Stamp,  L 

2.  Sched.  part  1.  Leate,  Evidence  that 
the  document  is  a  counterpart,  256.  Stab  v, 
L 

3.  Sched.  part  1.  Mortgage.  Stamp  on 
security  for  repayment  of  unlimited  suui, 

620.      MOBTGAOB.  / 

4.  Sched.  part  1.  Mortgtigt,  Stamp  on 
deed  giving  fresh  seenrity,  248.  Stamp, 
IL 

XXXV.  69  G.  3,  c  12.  (Poor.) 
Sec.  17.  Ejectment  by  or  against  parish  offi- 
cers, 502.    EviDBVCB,  V.  1. 
XXXVL  59  G.  8,  c  12.    (Poor.) 
Sec.  26.  Order  on  child  to  maintain  parents, 
227.    PooB,XIIL 
XXXVIL  59  G.  3,  c  134.  (Church  building.) 

1.  Sec  14.  Consent  of  restry,  610.    Pbobi- 

BITIOB,  III. 

2.  Sec.  39.  Order  of  commissioners  for  stop« 
ping  up  a  footway,  406.    Afpbal,  L 

XXXVIIL  1  6.  4,  c  119.  (Insolvent  debtors.) 
Sec  7.   Assent  to  assignment^  688.    Eri- 

DBBCB,  V.  4. 

XXXIX.  6  G.  4,  c  16.  (Bankrupts.) 
Sees.  60,  76,  127.    Bakkbupt. 

XL.  6  G.  4.  c  67.  (Poor.) 
Sec  2.   Settlement  by  a  102.  renting  where 
landlord  pays  the  tithes,  192.    Poob,  V. 

XLL  7  G.  4,  c  67.  (Insolvent  debtors.) 
Sects.  10, 60.  Discharge  out  of  custody  under 
a  capias  utlagatum,  677.    Outlawbt. 

XLH.  7  G.  4,  c  74.  (Criminal  justice) 

1.  Sec.  21.  What  omission  to  state  property 
not  cured  after  rerdict,  481.    Post,  XLIII. 

2.  Sec.  28.  Costs  on  indictment  for  indecent 
exposure,  589.    Costs,  XIL  1. 

XLIIL  7A8G.4,  c29.  (Larceny  and  offences 
connected  therewith.) 
Sec  63.  False  pretences. 

An  indictment  under  sUt  7  A  8  G.  4,  o.  29, 
s.  63,  for  obtaining  goods  by  fklse  pret•nce^ 
must  state  to  whom  the  goods  belonged. 

Otherwise  it  will  be  bad  on  error ;  the  omis- 
sion not  being  cured  after  verdict  by  the  lant 
clause  of  sUt.  7  G.  4,  c  64,  s.  21.  that  provi- 
sion relating  to  the  description  of  the  offence, 
not  of  the  subject-matter.    Regina  v.  Martin, 


481 

XLIV.  9  G.  4,  c  14.  (Written  memorandum.) 
Sec.  1.     Conditional    acknowledgment   of 

debt 
I.  J.  R.,  a  debtor,  having  sums  due  to  him, 
handed  the  accounts  to  his  creditor,  and 
wrote.  "  I  give  the  above  accounts  to  yon, 
so  you  must  collect  them  and  pay  yourself, 
and  you  and  I  will  then  be  clear.  J.  R." 
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Held,  that  this  acknowledgment  did  not 
imply  a  promine  to  pay,  and  was  no  answer, 
nnder  stat  9  Q.  4,  c.  14,  to  a  plea  of  the 
statute  of  limitations. 

Per  Lord  Denman,  C.  J.  Whether  such  a 
written  acknowledgment  be  conditional  or 
anconditional  is  a  question  for  the  Court, 
not  the  jury,  except  where  the  document 
is  connected  with  other  evidence  affecting 
the  construction.     RovUedge  ▼.  JCanuajft 

221 

2.  In  assumpnit  on  a  bill  of  exchange,  a  let- 
ter was  produced  to  take  the  case  out  of 
the  statute  of  limitations,  from  defendant 
to  plaintiff,  stating  that  plaintiff  should  be 
informed  immediately  it  was  settled  how 
defendant's  affairs  should  be  arranged ;  and 
adding,  "  Y9^  account  is  quite  correct  and 
0 !  that  I  were  now  going  to  enclose  the 
amount."  No  amount  of  debt  was  stated ; 
and  no  proof  was  given,  from  the  letter  or 
otherwise,  to  what  account  the  letter  re- 
ferred, nor  whether  the  letter  applied  to 
the  bill 

It  being  left  to  the  jury  whether  this  was 
an  unconditional  aoknowledgment  of  the 
debt,  and  they  having  found  that  it  was ; 
Held,  that  there  was  no  ground  for  a  non- 
suit; for  that  the  acknowledgment  was  un- 
conditional, and  that  the  Jury,  if  it  was  a 
question  for  them,  had  decided  it  rightly. 

Qucere,  whether  the  plaintiff  was  entitled 
to  more  than  nominal  damages :  And  whe- 
ther the  effect  of  the  aoknowledgment  was 
a  question  for  the  Court  or  jury.  Dod*on 
▼.  Mackey,  225  n. 

3.  Seo.  6.  Representation  eonoeming  ability. 

Declaration,  in  assumpsit,  that  defendant, 
an  attorney,  requested  plaintiff  to  lend  J. 
300^,  and,  to  encourage  plaintiff  to  do  so,  and 
to  take  no  further  security  than  J.'s  promis- 
sory note,  falsely  and  fraudulently  repre- 
sented to  plaintiff  that  she  might  safely  lend 
J.  the  300i.,  and  take  no  Airther  security  than 
such  note,  becau§«  the  title  deeda  to  a  certain 
ewtatt,  which  defendant  then  tuaerted  thitt  J, 
had  bought,  were  in  defendant »  poeeeenon,  and 
nothing  could  be  done  without  defendanfe 
knowledge,  and  plaintiff  would  be  perfectly 
»a/e  in  making  tuch  loan  to  J.  on  the  term* 
aforeeaid;  that  the  defendant  by  the  repre- 
sentation induced  plaintiff  to  lend,  and  plain- 
tiff did  lend,  J.  the  300/.  on  J.'s  note  only, 
whereas  plaintiff  could  not  safely  lend,  Ac, 
(negativing  the  representations  as  above 
stated ;)  all  which  defendant,  at  the  time  he 
made  such  representations,  well  knew :  that 
J.  had  not  paid,  or  been  able  to  pay,  the 
300^,  and  had  become  bankrupt 

Plea,  that  defendant's  representations  were 
representations  concerning  the  ability  of  J. 
to  repay,  and  were  not  in  writing. 

Held  good  on  demurrer,  the  repreventations 
being  within  stat  9  Q.  4,  c.  14,  s.  6.  Stcann 
V.  PhiUipe,  457 

XLV.  11  O.  4  A  1  W.  4,  0.  64.  fBeer.) 
Sees.  14,  25.  Conviction  for  allowing  beer  to 
be  consumed  at  improper  hours,  124.   Con- 
viction, I.  1. 

XLVL  1  A  2  W.  4,  c  32.  (Game.) 
See.  30.  At  whose  instance  a  conviction  for 
trespass  may  be,  155.     Qaii£« 


XLVn.  2  A  3  W.  4,  e.  71.  (Prescription.) 

1.  Seo.   I.  Onus  of  proof,  161.    Prkscuf 

TION,  I. 

2.  Sec.  2.  How  far  the  pleading  and  evidence 
must  apply  to  some  definite  easement,  161 
Prbscbiption,  I. 

XLVIII.  3  A  4  W.  4,  0.  42.   (Amendment  of 
the  law.) 

1.  Seo.  1.  Substitution  of  amended  mles, 
278.    Rbo.  Gbn. 

2.  Sec.  23.  Amendment  by  judge  at  N.  P., 
301.    Ambndmbnt,  I. 

XLIX.  4  A  5  W.  4,  0.  76.  (Poor.) 

1.  Sees.  71,  72.  Form  of  order  of  filiation, 
881.     PooB,  XIL 

2.  Sec.  79.  Notice  of  chargoability,  375. 
Poor,  VII. 

3.  Sec.  81.  "Fourteen  days  at  least  t^  Con- 
struction of,  173.    Poob,  VIII. 

L.  4  A  5  W.  4,  c.  85.  (Beer.) 
Sec.  6.  Conviction  for  allowing  beer  to  be 
consumed  at  improper  hours,  124.    Cob- 
TICTION,  I.  1. 

LI.  5  A  6  W.  4,  e.  50.  (Highways.) 

1.  Sec  1.  Repeal  of  13  G.  3,  c  78,  496. 
Ante,  XXIL 

2.  Bee  3.  Defeat  of  prosecutions  previoosly 
commenced,  406.    A%te,  XXIL 

Ln.  5  A  6  W.  4,  c  63.    (WcighU  and  mc». 
snres.) 

Sec.  17.  Powers  of  recorder  of  municipal 
corporation,  638.    Post,  LIU.  7. 

LIIL  5  A  6  W.  4,  0.  76.    (Municipal  corpora- 
tions.) 

1.  Sees.  32,  35.  Custody  and  identification 
of  voting  papers. 

On  trial  of  a  quo  warranto  Information  for 
exercising  the  office  of  councillor  for  a  ward 
having  nine,  the  issue  being  whether  defend- 
ant  was  duly  elected,  the  prosecutor's  case 
was,  that  nine  other  candidates  at  the  elec- 
tion had  a  majority  over  the  defendant: 
Held,  that  the  prosecutor  was  not  bound  to 
prove,  in  the  first  instance,  that  the  nine 
were  qualified  to  be  oouncillora,  but  might 
make  a  case  by  showing  simply  that  they 
had  the  actual  majority. 

Papers,  purporting  to  be  voting  papers, 
given  in  at  the  election,  were  produced  from 
the  town  clerk's  office;  and  it  appeared  that 
he  had  been  elected  town  clerk  some  days 
after  the  election,  and  had  not  received  the 
voting  papers  in  the  first  instance,  but  that 
they  had  been  delivered  to  him  shortly  after 
his  own  appointment:  Held,  that,  under  stat 
5  A  6  W.  4,  c.  76,  ss.  32,  35,  the  papers  were 
not  sufficiently  identified  to  be  evidence  of 
the  votes  given.    Regina  v.  Ltdgard,        535 

2.  Compensation. 

The  steward  of  a  borough,  removed  under 
stat  5  A  6  W.  4,  c  76,  demanded  compensa- 
tion under  sect  66,  as  for  an  office  held  for 
life.  The  town  council  allowed  compensation 
as  for  an  annual  office  only.  The  lords  of 
the  treasury,  on  appeal,  and  after  hearing 
the  parties,  awarded  compensation  on  the 
former  principle.  On  motion  for  a  manda- 
rous  to  the  corporation  to  execute  a  compen- 
sation bond,  there  appeared  evidence,  on  the 
one  hand,  that  the  office  was  not,  legally. 
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boMftii  for  life,  iiid,  on  the  oUier,  that  it  1ia4 
nsaally  been  bo  holden,  and  that  the  appoint- 
ment was  aooeptad  on  that  nndentanding. 

Held,  that,  nnder  seot  M,  the  lords  of  the 
treasury  were  not  bonnd  to  consider  only  the 
legal  tenure,  but  might,  referring  to  the  eir- 
enmstanoes  of  the  ease,  award  eompensation 
as  for  an  office  held  for  life. 

The  steward  had  reeelred  a  small  annual  sum 
for  holding  a  corporation  court  It  was  pa  id  by 
the  sheriffs,  and  not  out  of  the  borough  fund ; 
but  he  held  the  court  as  steward.  Held,  that 
compensation  might  be  giTcn  him  in  respect 
of  this  emolument  Begina  y,  Norwich, 
Mtofor,  Ac.  033 

3.  Bee.  68.  Compensation  to  ministers  of 
churches. 

Stat  6  A  6  W.  4,  c.  76,  s.  68,  directing  that 
stipends,  which,  for  seven  years  before  June 
5tb,  1835,  have  been  usually  paid  to  the  mi- 
itiater  of  any  church  or  chapel,  shall  be 
secured  by  bond  under  the  corporation  seal 
to  the  person  entitUd  or  aeeuHomtd  to  receire 
the  same,  extends  to  a  person  appointed  lec- 
turer of  a  church  in  such  borough  by  the 
corporation,  and  haring  read  prayers,  preach- 
ed, and  administered  the  sacrament  of  the 
Lord's  Supper,  and  occasionally  solemnised 
baptisms,  marriages,  and  burials;  although 
there  is  an  incumbent  of  the  same  church 
duly  appointed  nnder  a  local  act  of  parlia- 
ment, which  constitutes  him,  and  not  such 
lecturer,  the  minister  of  that  church. 

It  is  sufficient,  under  stat  5  A  6  W.  4,  c. 
76,  s.  68,  that  the  claimant  has  performed 
the  duties  of  minister,  according  to  the  gene- 
ral acceptation  of  that  term,  and  been  accus- 
tomed for  seven  years  to  receive  the  stipend. 
Regina  ▼.  Liverpool,  Itajfor,  Ac,  176 

4.  Sec.  69.  Notice  of  business  to  be  done  at 
meetings  of  town  council,  183.  Officb, 
IL 

5.  Sec  69.    Minutes  of  proceedings. 
Under  stat  6  A  6  W.  4,  c  76,  s.  69,  the 

minutes  of  proceedings  in  town  council  should 
be  entered  and  signed  by  the  chairman  at 
the  meeting  and  not  afterwards.  Begina  r. 
Evtakam,  Mayor,  Ac,  266 

6k  Sec.  92.    Payment  of  corporate  moneys  to 

treasurer,  822.    Mandamus,  IV.  4. 
7.  Sec  105.    Jurisdiction  of  recorder. 

In  counties  of  cities,  and  counties  of  towns, 
to  which  a  court  of  quarter  sessions  has  been 
granted  under  stat  5  A  6  W.  4,  c  76,  the 
recorder,  by  sect  105,  has  the  powers  relat- 
ing to  inspectors  of  weights  and  measures, 
given  by  sect  17  of  sUt  5  A  6  W.  4,  c  63, 
to  the  magistrates  in  quarter  sessions  assem- 
bled. 

Although  the  present  Jurisdiction  of  the 
recorder  bis  limited  to  a  district  less  extensive 
then  that  which  the  county  comprehended 
up  to  the  time  of  psssing  those  statutes.  Re- 
gina  v.  ffiUl,  Recorder,  638 

LIV.  6  A  7  W.  4,  c  76.    (NewspapeiB.) 
Evidence  of  publication,  168.    Libbl,  L 

LV.  6  A  7  W.  4,  c  96.  (Parochial  assessment) 
Sec  6.    Recognisances  on  appeal  from  spe- 
cial sessions,  932.    Poor,  III. 

LVI.  7  W.  4  A  1  Vict  c  78.    (Mnnidpal  cor- 
pora tioas.) 


Sec  24.    Mandamus  to  put  a  burgess  on  the 

rolL 

When  a  party,  whose  name  has  been  ex- 
punged from  the  burgess  roll  of  a  borough 
by  the  mayor  on  revision,  applies  to  this 
court  for  a  mandamus  to  replace  it,  the  court 
is  bound  to  inquire  into  his  title. 

It  is  not  therefore  sufficient  for  him  to  show 
that  his  name  was  inserted  by  the  overseers, 
and  expunged  by  the  mayor  on  an  objection 
which,  for  want  of  legal  notice  under  s.  17 
(ns  he  alleges),  ought  not  to  have  been  heard. 
Regina  v.  ifanoich,  JUagor,  919 

LVII.  1  A  2  Vict  c  45.    (Attorneys.) 
Sec  3.  Apportionment  of  fees  on  admission, 
741.    Rxo.  QxH. 

LIX.   1  A  2  Vict  c  110.    (Arrest  on  mesne 
process.) 

1.  Sec  7.    Does  not  supersede  Reg.  Gen. 
Mich.  59  G.  3,  938.    SHxniFr,  IV. 

2.  Sec.  7.  Detainer  under  judge's  order,  925. 
Abrbst,  IIL  1. 

Thirdly  :  Local  acts. 

LX.  Deptford  Pier,  910.   Cokpbhsatioh,  IL  1. 

LXL  Liverpool  church  acts,  176.    Ante,  LIIL 
3. 

LXIL  Manchester  and  Leeds  Ridlway.    Form 
of  inquisition,  413.     Cbrtiobari,  IL 

LXIIL  St  Margaret's,  Leicester,  Poor,  889. 
Ratb,  IL  2. 

LXrV.  South  Holland  Drainage^  429.     Obb« 
nORARI,  IX.  1. 

LXV.  Staffordshire  Roads,  386.    Tdrvpikb. 

LXVI.  Swansea  Harbour,  439.     LfQUismoH, 

ra.2. 

LXVIL  Thames  and  Isis  Navigation,  901,  a. 
Rbfubal,  L 

STATUTE  OF  FRAUDS. 
Statutb,  XV. 

STAT  OF  PROCEEDINOa 
By  payment  277.    Bb«.  Gbv. 


STRANGER. 
Pp.  858,  936.    CoPTHOU),  L    Coronbb,  L 

SUBMISSION. 

ARBITBAnOK. 

SUBSCRIBING  HVITNSSS. 
•    P.  582.    Labdlord  abd  Tsbabt,  XIL 

SUPERSBDEA& 

For  want  of  charge  in  execution,  195.    Ezbcv- 
tior,  UL  1. 

SURETY. 
Pbircipal  abd  Subbtt.    Guarahtbb. 

SURRENDER. 
Of  copyhold.    Copthold. 
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SWANSEA. 
Harbour,  439.    Imquisition,  III.  2. 

TAXATION. 
Of  coaU.    Costs,  XL 

TENANT. 
Landlord  and  Tenant. 

TENDER. 

L  Of  debt  and  costs  after. abortive  fi.  fa.,  273. 
Practicb,  XIX. 

n.  Of  conveyance  under  condition  to  oonvej, 
779.    Djbvisb,  L  L     ^ 

IIL  Of  possession  to  lessor,  366.  Bankrupt, 
IV. 

TENURE. 
Of  corporate  office,  633.    Statutk,  LIIL  2. 

TESTATOR. 
Will.' 

THEATRICAL  ENTERTAINMENTS. 
Stagjb. 

THAMES. 
Thames  and  Isis  Navigation,  901.   Rbpubal,  I. 

TIME. 

L  Relation.    Relation. 

II.  Within  which  a  recognisance  may  be  per- 
fected, 9.12.    Poor,  IIL 

IIL  Within  which  a  writ  must  be  lodged  with 
the  sheriff,  95  L    Writ,  L 

IV.  Of  serving  statement  of  grounds  of  appeal, 
173.    Poor,  VIIL 

V.  For  taking  advantage  of  irregularity,  275. 
Practicb,  XVL  1. 

VI.  Of  objecting  to  defects  in  jury  process,  945> 

n.     RbM  ANBT,  IL 

VIL  Of  application  for  security  for  oosts,  479, 
n.    Costs,  IIL 

Vni.  Of  application  as  to  taxation  of  costs, 
605.    Costs,  XL 

IX.  In  which  defendant  becomes  supersedeable, 
195.    Execution,  IIL  1. 

X.  For  applying  to  quash  coroner's  inquisition, 
996.    Coronbr,  L 

XL  Computation  of.  * 

1.  "Until  the  expiration  of  one  month  or 
more  after,''  how  reckoned,  577.  Attob- 
NBT,  IV. 

2.  So  many  days  at  Utut,  how  construed,  173. 
Poor,  VUL 

XII.  Effect  of  expiration  of  a  public  company's 
Ume  for  contracting  for  lands,  pending  a  dis- 
pute as  to  title,  910.    Compbnsation,  IL  1. 

XIIL  In  pleading.    Pleading,  XVL 

ZrV.  Statement  of,  in  conviction,  124  GoN- 
YICTION,  L  1. 


XV.  Of  publication  of  award,  645.  ARBmA- 
TION,  IV. 

XVL  At  which  a  bill  was  altered,  evidence  of, 
215.    Bills,  H.  2. 

XVII.  Option  to  annul  charter-party  on  non- 
arrival  by  a  certain  day,  301.    Ahbnohknt, 

XVIIL  Temporary  insufficiency  dT  pound,  547. 

DiSTRXSS,  I. 

XIX.  Construction  of  lease  as  to  time  of  pay- 
ing rent,  463.  Landlord  and  Tenant,  VIIL 
1. 

XX.  Of  user,  99, 161.  Highway,  1. 1.  Pre- 
scription, L 

TITHE. 

Payment  of,  by  landlord,  effect  on  a  10/.  rent- 
ing, 192.    Poor,  V. 

TITLE. 

I.  To  lands. 

1.  Reference  between  vendor  and  purchaser, 
290.    Arbitration,  VIL  1. 

2.  As  against  a  wrong-doer,  872.  Etidbncb» 
XX.  5. 

8.    Payment  into  bank,  on  defective,  910. 
Compensation,  IL  1. 

II.  Of  person  claiming  to  be  a  burgess,  1)19. 
Statute,  LVI. 

TOLL. 
I.  1.  Traverse  or  thorough,  716.    Poor,  IL  2. 

2.  Operation  of  parol  demise,  716.     Poor, 
IL2. 

3.  Beneficial  occupation  of  land  as  owner  of 
toll  traverse,  716.    Poor,  IL  2. 

IL  Turnpike.    Turnpike. 

TORT. 
Case. 

TOWN  CLERK. 
P.  183.    OrricE,  IL 

TOWN  COUNCIL. 
Municipal  Corporation. 

TRANSFER. 
Fraudulent,  121.    Plba,  IV.  6. 

TRAVERSE. 
Plbaddtg,  XXL 

TREASURER. 
Municipal  Corporation,  IX. 

TREASURY,  LORDS  OF. 
P.  663.    Statute,  UIL  2. 

TRESPASS. 
L  When  it  lies. 
1.  Against  attorney  for  arrest  under  irregv- 
lar  process,  449.    Attorney,  V.  1. 
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S.  For  ehanng  oattle  eteaped  throagh  defect 

of  defendaat'e  fence,  113.     Fkrcb. 
S.  For  abasing  a  distrcM,  647.    Dibtrbbb,  L 

4.  Against  juatieea  for  seisure  under  an  in- 
ralid  conriction,  124.     Comtictiom,  L  1. 

5.  Against  master  for  act  of  servanty  512. 
Master  uid  Skbyajit,  L  L 

IL  Pleading. 
Replication  of  irregnlarity  to  plea  of  process, 
449.    ATTORNar,  V.  1. 

III.  Bridence  admissible  under  plea  denying 
plaintiff's  property  in  goods.  121.  Plba, 
IV.  6. 

IV.  Costs. 

Pp.  6i»8,  602.    Costs,  Vn.  VIIL  2. 

V.  Conriction  for,  155.    Oamb. 

TRIAL. 
P.  831.    Jury,  V.  1. 

TROVER. 

Assignees,  title  how  disputed,  844.  Bahkrupt, 
VIL  1. 

TRUSTEE. 

Ejectment  by,  691.    Byidehcr,  XXIL  1. 

TRUSTS. 

Declarations  by  cestui  que  trust,  691.  Eyi- 
OBROK,  XXIL  1. 

TURNPIKE. 
Exemptions  from  doable  toll. 

A  turnpike  act  contained  a  clause  giving 
certain  exemptions  from  toll,  but  excepted 
from  it,  by  a  proYiso,  all  horses  drawing  any 
Btage  coach,  dilicfenee,  van,  caravan,  or  ttage 
wagon,  or  other  ttagt  carriage,  conYCying 
passengers  or  goods  for  pay. 

R.  was  a  wharfinger  and  agent  to  a  com- 
pany, who  were  carriers  of  goods  by  canal. 
R.  kept  wagons  and  horses,  which  he  em- 
ployed in  carrying  out  goods  brought  by  the 
eompany  to  his  wharf,  sitaate  at  S.,  for  per- 
sons in  the  neighbourhood,  and  bringing 
goods  from  the  neighbourhood  to  his  whar^ 
for  transit  by  the  canal.  For  such  his  con. 
Yeyance  of  goods,  he  made  charges  on  each 
paroeL  His  wagons  were  so  employed  in 
carrying  goods  to  and  from  persons  residing 
at  or  near  a  place  called  L.,  or  places  inter- 
mediate between  that  and  S.,  almost  every 
day  except  Sundays.  The  wagons  went  out 
and  returned  at  different  hours  according  to 
circumstances ;  on  some  days  they  made  more 
journeys  than  on  others,  and  they  seldom 
omitted  going  altogether.  R.  had  no  office 
or  receiving  house  at  L. 

Held,  that  R/s  wagons  were  not  ttagc 
wagons  or  carriages  within  the  terms  of  the 
proviso,  and  therefore  were  not  excluded 
from  the  exempting  clause.  Regina  v.  Buacoe, 

386 

UNION. 

Poor,  I. 

UNIVERSITY. 

Of  Cambridge :  franchise  as  to  alehouse  licenses, 
281.    Quo  WARRAirro,  II.  1. 


USB  AND  OCCUPATION. 
Liability  of  bankrupt,  366.    Bankrupt,  IV. 

USER. 
Pp.  99,  161, 183,  281,  314,  691.    Highway,  L 

1.    PRBSCBIPTION,  I.    OfVICB,  II.    QuO  WaR< 

raxto,  IL  1.    RiYBB,  IL    Byzdbncb,  XXIL 

1. 

USES. 
L  Resulting,  660.    Fraud,  VIL 
IL  Void  against  purchasers,  650.  Fraud,  VII. 

VALUE. 

At  which  gas  works  sre  to  be  rated  to  the  poor- 
rate,  73.    Poor,  IL  3. 

VARIANCE. 
L  In  abuttals,  138.    Party  Wall,  I. 
n.  In  plea  of  judgment  recovered,  789.  Judo- 
MBNT,  VIIL 

VENDOR  AND  PURCHASER. 
L  Of  real  estate. 

1.  Parol  evidence  admissible  that  ostensible 
purchaser  acted  only  as  testator's  agent, 
14.    Will,  V.  2. 

2.  Agreement  for  sale. 

With  a  good  title,  290.    Arbitratioh,  YIL 
1. 
8.  Conditions  of  sale. 
When  evidence  to  apply  the  language  of 
the  ooDveyanoe,  138.    Party  Wall,  L 
4.  Conveyances  void  as  against  purchasers, 
650.    Fraud,  VIL 

IL  Under  compulsory  clauses. 

1.  Payment  of  sum  assessed  into  Bank,  910. 
Compbnsation,  IL  1. 

2.  Affidavit  of  defective  title,  010.  Compbxba- 
TION,  IL  1. 

HL  Of  goods. 

1.  Remedy  for  vendor  against  sub-vendee, 
where  the  original  sale  was  void  for  fraud 
in  the  original  purchaser,  555.    Stamps,  L 

2.  Breach  of  contract,  when  not  provable 
under  bankruptcy,  701.    Bankrupt,  III. 

8.  Returning  by  option  at  a  reduced  price, 

107.    Assumpsit,  IV. 
4.  Fraudulent,  121.    Plba,  IV.  6. 

VENIRE. 

L  Venire  tarn  quam,  when  requisite,  449.    At- 
TORNBY,  V.  1. 

IL  Resealing,  941,  945,  n.    Remaitbt. 

VERDICT. 

L  On  divisible  issue,  592.    Costs,  V.  2. 

IL  On  affirmative  plea  which  has  become  un- 
necessary, 296.     POSTBA,  I. 

m.  Not  noticing  exception,  144.    Coybnaxt, 
IV.  L 

IV.  Judgment   non    obstante,    138.     Party 
Wall,  I. 

V.  Defects  cured  by. 

1.  In  declaration  on  covenants  in  a  lease. 
Mixing  claim  of  damages,  144.  Covemavt, 
IV.  L 
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2.  DeeUntion,  how  read  after,  968.  Carkibr. 

3,  What  omisaions  in  an  indiotment  ik  does 
not  core,  481.    Statute  XLIIL 

TI.  In  eridenoo. 

1.  Inter  alios,  when  oTidenee,  198.    Evi- 
DSHOB,  XXV.  1. 

2.  Anoien^  admiuihilify  ia  eridenee^  518. 
Bridob,  L 

VESTRY. 
I.  Notice  of  pnrpoBee  of  meetings,  610.    Pro- 

HIBITXOB,  UL 

IL  Colonrable  a^onrament»  889.    Ratb,  II.  2. 

III.  MandamnstoleT7oharoh-rate,889.  Ratb, 
IL2. 

IV.  Poll  with  olosed  doors,  356.      Churoh- 

WARDBN. 

VICB.GHAirCBLLOB. 
Of  Oambridge. 

Power  to  grant  alehouse  lioenses,  281. 
Warrabto,  IL  1. 

VOLUNTARY  CONVEYANCE. 
Fraud,  VIL 

VOLUNTARY  PAYMENT. 
What  if  not,  186.    Billi,  IL  1. 

VOTING  PAPER. 
P.  585.    Statutb,  UIL  1. 

WAIVER. 
L  Of  objeetions.    OaJBonoir. 
IL  In  criminal  cases,  831.    Jury,  V.  I. 

WALL. 
Party  Wall. 

WARRANT. 

TraTerse  of  seisnre  under,  872.     Evidbhcb, 
XX,  3. 

WAY. 

HraaWAY.      TURBPIKR. 

WEIGHTS  AND  MEASURES. 
J^uiidiction  of  recorder,  638.  Statutb,  LIII.  7. 

WEIR. 

RiTBB. 

WIDOW. 
Baron  abv  Fbmb. 

WIFE. 

Barov  abd  Fbmb. 

WILL. 
Z.  Signature. 
Bj  testator's  mark :  what  need  not  be  prored. 
Under  the  statute  of  frauds,  29  G.  2,  c.  3, 
sa.  5, 6,  the  making  of  a  mark  by  the  devisor, 
to  a  will  of  real  estate,  is  a  snlBeient  signing ; 
and  it  is  not  necessarj  to  proTC  that  be  could 


not  write  hit  name  at  the 


Asibr  ▼. 


n.  What  property  passes. 
Equitable  interest  in  properij  purefaaaed  b«8 
not  oonreyed,  14.    Post»  V.  2. 

IIL  Of  copyholds,  L    Post,  V.  L 

IV.  Construction.    Dbtub. 

V.  RcYocaaon. 

1.  By  destruction. 

Testator,  intending  to  destroy  bin  will* 
threw  it  on  the  fire ;  but  a  devisee  under  Um 
will  snatched  it  off,  and  took  it  away,  a  corner 
of  the  envelope  only  being  burnt.  The  teets- 
tor  was  displeased  at  her  having  taken  ic» 
and  she,  being  urged  by  him  to  give  it  bufek, 

Eromised  to  bum  it,  and  pretended  to  do  eo 
1  his  presence,  but  did  not.  Testator  after- 
wards told  another  person  that  the  devisee 
had  thrown  the  will  on  the  fire ;  but,  on  thmH 
party  expressing  a  doubt,  testator  said  thnt 
he  did  not  care,  and  that,  if  he  was  alive  and 
well,  he  would  make  another.  He  took  no 
ftirther  step  either  to  destroy  the  old  will,  or 
to  make  a  new  one.  A  jury  having  found 
that  the  testator  had  revoked  the  will  by 
burning : 

Held,  in  a  case  of  copyhold,  to  which  tbo 
statute  of  frauds,  29  Car.  2,  o.  3,  s.  6,  does 
not  extend,  and  before  sUt  7  W.  4  A  1  Viet, 
c.  26,  thatUie  will  was  revoked  by  the  attempt 
to  bum,  and  was  not  revived  after  such  revo- 
cation.     J)oe  tUm,  Reed  v.  HarrU,  1 

2.  By  marriage  and  birth  of  a  child. 

In  the  case  of  a  will  made  before  ttnt  7 
W.  4  A  1  Vict,  c  26,  the  following  pointo 
were  decided  by  the  Judges  of  the  Queen's 
Bench  (absente  Lord  Denman,  C.  J.),  Com- 
mon Pleas,  and  Exchequer,  in  the  Exchequer 
Chamber. 

Where  an  unmarried  man,  without  ehildrefi 
by  a  former  marriage,  devisee  all  the  property 
he  has  at  the  time  of  making  hie  wilC  and 
leaves  no  provision  for  any  child  of  a  future 
marriage,  the  law  annexes  to  such  will  the 
tacit  condition  that,  if  he  afterwards  marries 
and  has  a  child  bom  of  such  marriage^  tbo 
will  shall  be  revoked. 

And  evidence  (not  apountin^  to  proof  of 
republication)  cannot  be  received  in  »  court 
of  law  to  ||ow  that  the  testator  meant  his 
will  to  stand  good,  notwithstanding  the  sab- 
sequent  marria|^  and  birth  of  issue. 

Such  revocation  is  not  prevented  by  a  pro- 
vision in  the  will,  or  otherwise,  for  the  fkUore 
wife  only :  the  children  of  the  marriage  must 
also  be  provided  for. 

SemhU,  that  such  revocation  is  not  pre- 
vented if  proper^  aequired  by  the  testator 
after  making  his  will  descend  upon  the  child 
of  such  marriage  on  the  testator's  death. 

It  is  not  prevented  If  the  child  takes  a 
legal  estate  only,  and  no  beneficial  intcteet, 
in  the  property  so  descending. 

F.  made  a  will  as  above  mentioned.  Be- 
fore that  event,  J.  had  contracted  for  the 
purchase  of  an  estate  at  M. ;  possession  was 
given,  but  no  eonveyanoe  executed.  J.  than 
died  intestate,  leaving  F.  his  heir  at  law  asd 
sole  next  of  kin.  F.  then  made  his  will,  and 
afterwards  the  estate  was  conveyed  to  him. 
Held,  that  the  estate  was  not  after-aeqnirrd 

Coperty,  but  tha^  by  reaaon  of  F.'s  eqaiiaUe 
terest  derived  from  J.,  it  was  one  oT  tha. 
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•nbj^eti  of  devise  in  the  will  made  and 
revoked  as  above  stated. 

In  an  action  of  ejectment  by  F/s  belr  at 
law  against  the  devisee  under  such  will,  for 
the  devised  esUtes:  Held,  that  the  plaintiff 
might  give  parol  evidence  that  J.  purchased 
the  property  at  M.  as  agent  for  F.,  the  tesUtor, 
although  J.  had  contracted,  in  writing,  for 
the  purchase,  in  his  own  name. 

Held  also,  apon  bill  of  exceptions,  that  the 
following  evidence  was  admissible  for  the 
defendant,  the  devisee,  in  the  same  cause, 
the  bill  not  stating  for  what  purpose  it  was 
tendered. 

Two  former  wills  of  the  testator;  the  first 
devising  all  bis  estates  to  J.,  subject  to  an 
annuity  to  A.  B.  (whom  testator  afterwards 
married),  for  raising  which  annuity  a  term 
in  certain  lands  was  granted  to  defendant; 
the  second  devising  certain  lands  to  A.  B.  for 
life,  and  all  the  residue  of  his  estates  to  de- 
fendant. 

A  verbal  direction  given  by  the  testator, 
after  the  will  made,  and  shortly  before  his 
marriage,  that  a  clause  barring  dower  should 
be  omitted  in  the  conveyance  to  him,  then 
preparing,  of  certain  premises.  Martton  v. 
Hoe  dem.  Fox,    *  U 

9.  Not  prevented  by  declarations  of  intention, 

14.     Ante,  2. 

4.  What  provision  for  wife  and  issue  neces- 
sary  to  prevent  the  revocation,  14.  Ante,  2. 

5.  How  not  revived  after  revocation,  1,  14. 
Ante,  1,  2. 

VI.  Evidence. 

1.  Testator's  directions  in  dealing  with,  his 
property,  14.    Ante,  V.  2. 

2.  Former  wills,  14.    Ante,  Y.  2. 

3.  Intention  to  destroy,  1.    Ante,  V.  1. 

TIL  Residuary  legatee,  348.    Byiobiicb,  V.  8. 

VUL  Administration.    Ezbcutor. 

IX.  Office  at  will,  795.    Cokbiobratioii,  V. 

WITNESS. 
Eyidbbcb. 

WRIT. 
L  Oapiai  cum  proclamatione. 


By  a  wrU  of  enpias  cum  proclnmatione 
(for  contempt  in  not  paying  costs  in  the 
ecclesiastical  court)  it  appeared  that  a  writ 
do  contumace  capiendo  bad  issued  in  the 
same  cause,  returnable  January  11th,  1838, 
and  had  been  duly  returned,  not  est  inventaf  : 
wherefore,  tbe  present  writ  commanded  the 
sheriff  to  take  the  defendant  if  found  in  his 
bailiwick,  and  him  safely  keep,  Ac,  and  if  he 
were  not  found,  then  to  cause  proclamation 
to  be  made  according  to  stats.  5  Elii.  c  2?,, 
and  bZ  O.  .3,  c.  127.  Tbe  latter  writ  was 
tested  May  24th,  1838,  and  did  not  show  any 
continuance  of  process  from  January  litb  tA 
May  24th.  The  return  of  the  writ  de  c<  n- 
tumace  capiendo  was  "  of  Trinity  term"  1838, 
and  contained  this  memorandum,  **  Received, 
13th  June,  1838."  On  application  to  see 
aside  the  capias,  it  appeared  by  affidavit  that 
there  had  not  in  fact  been  any  continuance : 
that  the  first  writ  bad  not  been  lodged  with 
the  sheriff  till  after  the  return  day ;  thai  he 
made  the  return  on  June  13ih,  after  he  was 
out  of  office ;  and  that  the  capias  issued  on 
June  21st. 

Held,  that  the  writ  was  irregular,  becantie 
it  did  not  show  a  proper  continuance ;  and, 
per  Patteson,  J.,  that  if  the  facts  could  be 
looked  to,  the  proceedings  would  still  appear 
to  be  irregular. 

Semble,  per  Williams,  J.,  that  the  direction 
in  the  capias,  to  make  proclamation  if  the 
defendant  were  not  found,  was  improper,  fur 
that  the  statutes  require  proclamation  abso- 
lutely.    Bcffina  V.  HicketU,  951 
II.  Capias  utlagatnm,  677.    Outlawrt. 
IIL  Of  restitution,  826.    Statutk,  VIL 
lY.  Capias  ad  respondendum,  925.    Arbbbt, 

ni.  I. 

Y.  Time  of  lodging  with  sheriJ^  951.    Ante,  I. 

WRITING. 

I.  When  necessary,  221,  225,  n.,  457.    Sta- 
TUTB,  XLIV. 

II.  Allegation  of,  118,  144.    Lakdlobd*  avb 

TbHAMT,  XL      COYBRAHT,  lY.  1. 

WRONGDOER. 
Title  against,  872.    Etiobbcb,  XX.  8. 


END  OF  YOL.  YIU. 
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